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Table 8 
OUDH JUDICIAL COMMISSIONER'S COURT. 
(A).—18 OUDH CASES, rrom SEPTEMBER TO DEGEMBER, 1915. 
c. . : tp 50 ù 2. to 50 ei 
38 $56 |d8 eS 
; a x 
E B Names of Parties. 8 ay - = Names of Parties. $8 E 
og g d E e] gah 
fc Bes | bo RES 
Ej S a $ 
a o re o 
v. P. Y. P. 
266 | Raghunandan v. Jageshar Singh... | 32 424| 347 Sheo Indar Bahadur Singh v. 
263 | Inayat Ali v. Jaitun Bibi 32 362 Ghaz Ziuddin hs] 33 243 
268 | Achambhit Lal v. Chhanga Mal , 32 429 | 353| Nihal Singh v. Raja Raghuraj 
272 | Aijaz Husain v. Mirza Mohammad Bahadur Singh 32 202 
Sajjad i a | 32 482] 359 | Dharam Raj Kuar v. Lachman 
275 | Raghubar Dayal v. Bank of Bhuj 33 557 
Upper India 32 451] 261 | Lachhman Singh v. Thakurain 
280 | Musammat Husaini alias Hashmat Sarfaraz Kunwar 33 560 
v. Ram Charan 32 341 } 363 | Nihal Singh v. Dular Singh 33 615 
. 282 | Mohammad Hadi v. Saiyed Moham- 364 | Htizad Husain v. Beni Bahadur ... | 33 619 
mad Taki 32 465 | 367 | Ram Prasad v. Rahat Bibi . | 33 622 
289 | Ghisa Singh v. Thakur Gajroj 369 | Mahesh Bakhsh Singh v. Manohar 
Singh 33 371 Lal * 33 657 
840 | Jamshed Ali Khan v. Zahur- ul. 872 | Musammat Habibun-Nissa y. 
Hassan Khan 33 357 Musharraf Ali 133 661 
341 | Narain Dat v. Gopal Das 33 361| 374 | Gauri Shankar v. Musammat Lach- 
343 | Dhanesh Prasad v. Gaya Prasad... | 33 365 min Kunwar 33 6603 
845 | Khanjan Singh v. Anup 33 307| 377 | Genda Singh v. Fateh Singh 33 258 
; 880 | Ram Jiawan v. Jadunath 33 555 
(B).—9 OUDH LAW JOURNAL, From OcrosER to December, 1915, 
5 " D. 9" 
ae Sag | oT $u. 
s F Names of Parties. É 8 E 4 d Names of Parties, È a E 
$c BE’ | 8c EP 
si S S $ 
£4 o Pu o 
y. P. v. oP. 
593 | Raza Husain v. Amar Chand 620 | Raja Abdul Hasan Khan v. Musam. 

i Pal 32 715 mat Jagwanta 32 729 
595 | Raghunandan v. Jageshar Singh 32 494| 626 | Sri Ram v. Ram Pargash ..132 782 
601 | Chauharja Bakhsh v. Ram Harakh | 32 740 ; 629 | Thakurdin Singh v. Musammat 
607 | Basdeo Singh v. Ram Phal Singh | 32 748 Bhagwant Kuar 32 7384 
610 | Hon'ble Raja Syed Abu Jafar v. 634 | Lal Muneshar Bakhsh Singh ` v. 

Sat Narain Goshain 32 769 Gaya Bakhsh 33 729 
611 | Delhi and London Bank Limited : 636 | Ghulam Abbas Khan v. Bibi i 
v. Ram Ratan 32 754 Ummatul Fatima 31 748 
614 | Syed Wasi Ali v. Jang Bahadur |. 707 | Ram Adhin v. Maharaja Bhag. 
Singh 34 4s wati Prasad Singh w | 33 m1 
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v. PR 
709 | Bhagwan Din v. Shankar Prasad | 33 161 | 787 | Musammat Lachhmin v. Belahva 
711 | Ram Singh- v. Bisheshar Dayal .. | 33 166 Estate - 
712 | Suraj Bali v. Manager of Nanpara 739 | Rai Krishna Prasad Singh v. Sura} 
Estate ..] 33 168 Pal Singh 
714 | Jagdeo Singh v. Karam Ali 0 | 33 wol 740 | Chunnu Shah v. Ewaz Ali 
716 | Dost-Muhammad Khan v. Rahman 741 | Jagjiwan Bakhsh v, Ashfaq 
Khan 33 180 Husain 2 
717 | Achhaibir Singh v. Dalip Singh... 33 234] 742 | Kandhaiya Lal v. Narain Das... 
718 | Shah Hayat Ahmad v. Badri 748 | Kunj Bihari v, Amresh Bahadur 
Pande 33 236 Singh 
720 | Jamil-ud-din Ahmad v, syed 745 Jageshar Bakhsh Singh v: Han- ; 
Tawakkul Husain 33 237 wanta Singh 
722 | Lal Tribhuwan Nath Singh v. 746 | Tribhuwan Dab v. Raja Muham- 
Musammat Ganga Dei 33 232 mad Abul Hasan Khan 
723 | Ram Raj v. Rameshar 33 205| 748 | Mir Buniyad Husain; v. Ram 
724 | Sahdeo v, Mahadeo 33 216 Sahai Singh 
725 | Raja Rameshar Bakhsh Singh 750 | Musammat Jagra v. Kalpi 
v. Raghubar 33 163 | 753 | Kishan Dayal v. Chaudhri Thakur 
726 Chheddi Tewari v. Hayat Ahmad | 33 157 Prasad 
727 | Ram Nath v. Avadh Bihari ..| 93 210| 754 | Pudai Khan v. Raja Muhammad 
728 | Raja Udit Narayan Singh v. Mehdi Ali Khan M 
Musammat Inara Kuar 33 1451 755 | Raghubar v. Takurdin 
729 | Mahabir Singh v. Manager, Court 757 | Raja Rameshar Bakhsh pm v. 
of Wards Ajodbyia Estate 33 246 Sada Sheo : 
730 | Jagmohan Upadhya v. Kamta 758 | Azam Shah v, Ahmad Shah ye 
Shiroman Prasad Singh ..| 33 247] 772 | Thakur Gauri Shankar v. Abu 
732 | Pandit Buddhu Lal v. Ram Sarup | 33 280 "Muhammad us 
733 | Raja Oudh Indra Pratap Sahi v. 774 | Pitam Singh v. Debi Prasad i 
Nakchhed Singh 33 254] 776 | Raja Raghuraj Singh v. Ram Lotan 
735 | Mata Din Singh v. Dwarka Kurmi | 81 447 . Dube 33 
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240 
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Natha Singh v. Mangal 26 si? 
Musammat Hayat Khatun v. Mu- 
sammat Sharm Khatun. .| 26 524 
Shuja-ud-Din v. Musammat Aisha 
Bi 26 342 
Musammat Sharaf Noor v. Ahmad | SO. 505 
Fazl Khan v. Musammat Karam 
Begam- «| 27 118 


No. of Vol. 16 
P. L. R. 1916. 





242 
243 
244 


246 
246 


Names of Parties, 


Jangli Mal v. Pioneer Flour Mills 

Rahim Bakhsh v. Umar Din 

Muhammad Zaman v, Musanmat 
Hasni 


Aslam v. Emperor 
Balmokand v. Emperor , 





ponding 
Vol. and pagel; 
of Ind. Cas, 
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Y. P, 


-27 115 
29 382 
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PEU Names of Parties. s 5 E pU Names of Parties. E Arg 
: w, H t PA Uo A 
am 9 '5 6 $ 
du Bes | se Eee 
Z o D 9. 
Civil. Y. P: . Civil--contd. NL. CES 
85 | Narpab Rai v. Devi Das 31 634] 108 | Safdar Ali v, Ghulam Mohi-ud-din | 30 526 
86 | Budhu Ram v. Muhammad Din .. 32 316 | 104 | Bahadur Singh v. Bhagel Singh... | 32 -11 
87 | Gulab Shah v, Haveli Shah 31 463 | 105 | Pala Singh v. Musammat Lachhmi | 32 16 
88 | Karim Bakhsh v. Altaf Ali .| 3I 469] 106 | Bishen Das v. Ram Labhaya 32 18 
89 | Kishen Singh v. Bhagwan Das ... | SÍ 476 | 107 | Amin Chand v. Bujha . | 32 29 
90 | Muhammad Bakhsh v. Muhammad | 31 533] 108 | Musammat Budhan v, Radha 
91 | Robert Skinner v. Mrs, James Kishen 32 33 
Skinner SI 5871 109 | Sultan Singh v. Hashmat Ullah . 29 804 
92 | Chandan Mal v, Musammat Wasindi SI 541 | .110 | Raja v. Allah Ditta . | 29 802 
93 |-Padman v. Hanwanta 29 8507 
94 | Muhammad Hayat v. Muhammad 
Ali ve, 3i 489 Criminal, 
' 95 | Natha Singh v. Ganda Singh 31 493 
96 | Allah Din v. Salam Din Sl 497 28 | Daulat Rai v. Crown . 1 29 105 
97 | Umar Bakhsh v. Baldeo Singh .. 32 35 29 | Musammat Budho v. Crown 32 148 
98 | Skinner v. Badri Kishen we | 31 196 80 | Crown v. Musammat Naurati ... | 32 155 
99 | Musammat Gulab Khatun v. 
Chaudhri ^ ..| 32 250 Revenue, 
10) | Chiragh Din v. Bhagwan Das 32 40 
101 | Musammat Kahan Devi v. Musam- 5 | Khadim Hussain Khan v. Musam- 
mat Nihal Devi ..|32 48 mat Murad Bibi 32 102 
102 | Harbhaj Mal v. Diwan Chand 32 88 ers 
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Sri wird [Sri Jr 
d ; $59 | 8 BS 
be ` Namen of Parties, ey a > E £ Names of Parties. EJ 38 
voz TS Pd. [5.8 Pd 
df k PS [sua E eS 
LA o 1 o 
Civil, v. P Civil—coneld. v. P. 
149 | Sher Singh v. Salig 3l 2341 169 | Allah Din v. Salam Din 31 497 
150 | Musammat Tara Devi v. Dhanpat . |, 170 | Mahammad Bakhsh v. Muham- 
! Rai : we | OL 797 mad 1 533 
151 | Kura v. Madho Sy 59 |] 171 | Alliance Bank of Simla v. Amritsar 
152 | Ditta Ram v Rup Chand 31 802 Bank 31 215 
153 | Sham Sundar v. Abdul Ahad 31 sos} 172 | Gul Muhammad v. Tota Ram SL 221 
154 | Ram Adin v. Munski Ram ..| 91 209 | 173 | Jowala Singh v, Tulsa Ram 31 212 
155 | Buaditta v. Musammat Rattan 174 | Lelu v. Ram Chand f 31 294 
Devi ..1 28 12] 175 | Natha Singh v. Ganda Singh 31 493 
156 | Bhamba Ram v. Allah Bakhsh ...| 3I 191 | 176 | Musammat Mahan Devi v. Madho | 31 287 
157 | Prithmi Chand v. Safa Chand ...| 3i 202] 177 | Musammat Maya Devi v. Ram 
168 | Fazl Ahmad v. Jiwan Mal .. | 381 800 Ohand 31 188 
169 | Karam Chand v. Ghulam Hassan | 31 199 | 178 | Sawan Mal v Shib Diyal 0391 254 
160 | Nihal Singh v. Mal Singh 31 862] 179 | R H. Skinner v. Badri Krishen... | S1 196 
161 | Musammat Sahib Zadi v. Allah 180 | Karim Bakhsh v. Altaf Ali 31 469 
Bakhsh SI 863] 181 | Gulab Shah v. Haveli Shah ..| 91 468 
162 | Hakim Rai v. The Official Liqui- 182 | Indian Imperial Oil, Soap and 
dator of Peshawar Bank, Limit. General Mills Company, Delhi v v. 
ed, Multan 31 s65 Wazir Singh 31 695 
163 Sundar Singh v. Musammat Gur- 
devi 31 27 Criminal. 
164 | Gaman v. Imam Bakhsh S1 205 
165 | Budhu Ram v. Muhammad Din... | 32 315 40 | Umar Din v. Crown a | 30 781 
166 | Chuni Lal v. Beli Ram a | 30 104] 41 | Mangaya Shah v. Crown .| 92 660 
167 | Jumma v. Mubarik Khan 30 87 42 | Raghubir Singh v. Crown we | Od 375 
168 | Chandan Mal v. Musammat Wa- 
sindi 3l 54 
Table 10 . 
SIND JUDICIAL COMMISSIONER'S COURT. 
9 SIND LAW REPORTER, ror Jury to Ocrossr, 1915. 
eg "TEE "F 
a aos 105 aes 3 
je $45 |as i35 
Z Fel Names of Parties, S ay m al Names of Parties. gat 
Ms Pau | oH Bam 
boul . BRS | Sd BPs. 
Py o £4 o 
yV. P. - v. P 
101 | Premji Ladha v. Visram Amul ..; 33 615 | 150 | Ramsing v. Parumal 32 582 
108 | Hirji v. Goverdhandas 32 530] 158 | Faiz Mahomed v. Crown ..| 92 609 
116 | Firm of Lutafali Fuddoo Allidina 160 | Firm of Ruttonji Burjorji v. Firm 
v. Royal Exchange Corpora- | . of Motumal Bhagchand 32 720 
tion S2 549] 164 | Khiantomal v. Nawab Fateh Ma- 
126 | Municipality of Karachi v. Ma- homed 32 629 
homed Aili Essaji S3 675] 167 | Gehimal v. Manager Encumbered 
182 | Re Application by Henry Robert ; Estates in Sind 32 616 
Smith .. | 32 $75] 170 | Ratansi Daya v. Crown 32 688 
134 | Hemandas Ramrakhiomal v. |, “Wi | Dhanibux v. Crown 32 671 
Chellaram Dhalumal 32 5541 174 | Mir Husseinbux Khan v. Kando... | 32 689 
»137,| Danlatram Valabdas v. Ali Bhai 176 | Nadirshah v. Crown 32 6009 
*| Ibrahimji 33 668| 177 | Firm of Donlomal Khushaldas v. 
141 | Aludomal v. Crown 32 679 Secretary of State for India in |, 
143 | Bibi Saheb Zadi v. Mir Mohamed Council a | 92 551 
. Shah ..1 32 548] 181] Re Application by Messrs. 
148 | Motising v. Sobhomal m | 33 634 Fleming Shaw & Co. 32. 


* Comparative Tables showing seriatim the Volumes 
and Pages of all Indian Law Journals and Reports, 
for the year 1915, with the corresponding Volumes 
of Indian Cases Volumes | to 34. 


and Pages 


Allahabad, I. L. R. Series, 
Vol, XXXVH. 


Ind. Cas. 


Page. Vol. Page. 
3^ aus XXV 193 
7 .. XXVII 84 
9... XXVI .206 
12 ... p 121 
3 oae » 9i 
20 Ss 647 
22 M 21 
20 .. 3 632 
$0 .. " 653 
alow. $ 635 
33 s 638 
40 .. XXVII 633 
Al. 4 XXVI 781 
46 .. ` XXVII 862 
49 .. XXVIII 422 
07 .. XXVI 25 
50 .. n 458 
65... i 926 
69 , » 756 
72 j 427 
70 .. "n 783 
81 » 521 
86. " 778 
“OL » 445 
94 .. XXVII 511 
97 ,.. XXVI 697 
99 XXVII 509 
101 XXVI 417 
106 XXVII 497 
107 . »n £08 
110 K 223 
113 XXVI 507 
316 XXVII 737 
120 na 696 
124 . T 978 
126 .. » ^ iO 
127 ... XXVII 103 
128 .. XXVI 046 
129 .. XXVIII 24 
144 XXVI 446 
156 XXVII 694 
(9 is 731 
162 XXVI 871 
166 .. XXVII 795 
M7T 2 XXVIII £96 
179 .. XXVII 623 
186 ... XXVIII 139 
187 .. » 658 
188 ... XXVIIT 502 
195 XXVI 781 
£08 .. T 922 
è 208 .. RXVIU 261 
-r . 
* 





Allahabad, I. T. R, Series, 
Fal, XXXVIT—contd. 


Ind. Cas. 
Page. Vol. Page. 
212 ,. XXVII, 871 
214 XXVIIL 593 
220 .. i 143 
223 4, XXVII 918 
220 .. "M Tah 
230 ... XXVIII 734 
232 XXIX 638 
933 .. XXVII 712 
241 .. XXVIILT 561 
MAT oe » 633 
£902 .. i 573 
264... x 552 
262 u 5 272 
264 ... »5 248 
267 .. i 265 
272 ... $i 298 
2787 ... 5 384 
278, n 278 
280 .. ^, 432 
283 .. ò 646 
250 .. i 652 
289 7... » 656 
202 .. si 949 
296 ua 5) 681 
298 .. XXIX 724 
$09 ,., XXVIII 978 
8198... XXIX 53 
318 . KAWIN 958 
323 ,, XXIX 50 
$26 ... XXVIII 857 
881 .. XXIX 323 
384 .. yr 89 
838 .. p 146 
844 .. x 97 
$47 .. XXX 245 
F560 o XXIX 218 
3563 .. J 335 
355 .. XXVIII 1005 
869 ,, XXIX 617 
3869 .. 5 TRL 
3980 ... » 133 
$88 .. B 283 
390 .. ii 984 
395 5 67 
400 XXVILL 910 
412 XXIX 15 
slt a $i 593 
419... XXX 188 
422 .. ^" XXIX 302 
423 n 601 
4260 .. B 606 
4920 ... » 998 





Allahabad, I. L, R. Series, 
Fol. XXXVII-—coneld. 


Ind. Cas. 
Page. Yol Page. 
434 XXIX 847 
439 .. ie 329 
440... ij 994 
44b Ln n ‘215 
440 .. p 987 
490 .. ” 996 
452 .. » 990 
456 .. » 4L 
460 » 568 
408 . XXX 400 
407 .. » 404 
AT on » 158 
472 .. XXIX — 993 
414 .. XXX 3866 
488 .. 5 819 
490 .. » 667 
516... XXIX 416 
518... XXX 877 
522 .. XXIX 495 
524 .. 5 1001 
527 .. is 479 
529 » 10t0 
53L 0.4. XXX 776 
535 ... m 789 
512... 7 787 
B45. 5 205 
567 .. A 299 
567 a » 7 77 
573 .. XXIX 1600 
575 .. n 622 
583 XXX 903 
585 .. 4 045 
589 .. oy 523 
BOL a » 186 
505 .. n 4550 
597 ... » 573 
600 ... js 505 
604 .. » 529 
694 .. * 647 
6235 ua ^ 653 
681 .. ii 512 
O34 5... ° » 777 
638 .. s 521 
610 XXIX 968 
646 XXX 951 
800 .. s 92 
64 .. 5 1002 
€56  ... » 89 
658 .. » 215 
66) ... S 956 
653 ... ù 949 








Allahabad Law Journal, 


Fol. XIII. 

Ind, Cas. 

Page. Vol, Page. 
1 .. XXVI 445 
4,4. XXVII 208 

6 .. » 503 

9 ,.. XXVI 427 
14 . 5 621 
19 XXVII 609 
21 un Ü 497 
24 XXVI 507 
26 .. » 178 
810%. XXVIE 5LL 
94$ 4. XXVI 417 
38 .. i 597 
al ou. 5i 783 
47 .. XXVII 501 
49 .. XXVI 419 
53 ., XXVII 233 
65 .. 5 632 
97 a » 978 
$8 .. m 629 
60 . 7 922 
66 XXVI 620 
69 x n 871 
78 u NAWIL 787 
79 : » 646 
81 o 5 637 
&5 y 697 
9t ” 707 
901 . » 687 
96 A 731. 
98 5 694 
102 v 532 
10$ .. XXVIII 103 
105 .. XXVII 696 
109 XXVL 646 
110 .. XXVII TOL 
lll » 203 
113 XXIV 499 
177 XXVII 26 
1214 o XXVI 915 
Wao, XXVTII 422 
136 ., XXVII 804 
188 .. E 795 
150 x 720 
164 a XXIV 304 
162 ., XXVII c0 
169 n 865 
168 XXVI 446 
179 XXVII 023 
185 "M 733 
i9) XXVIITg 802 
193 ; XXVI VEYA 
204 .. i 922 
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Allahabad Law Journal, 
Vol. XIII—contd. 


Ind. Cas. 


Page. Vol. Page. 
209 XXVIIÜ 622 
31i .. " 593 
217 .. XXVII 53 
933 .. ʻi 674 
229... XXVIII 9£0 
226  .. s 34 
246 .. M 21 
249 .. »  *508 
281 m ji 651 
252 . 5 139 
264 4 653 
258 .. XXVIL 712 
2603 .. XXVIII, 8561 
208 .. á 734 
210 pe ” 573 
272... » 797 
273 .. XXVII 831 
278 .. " 913 
981 .. B 871 
283... XXVIII £261 
' 986... E 265 
288 .. M 272 
2900 .. XXVII 874 
201 .. XXVII] 148 
295 .. KAWIT 914 
298 .. XXVIII 276 
3800 .. T 278 
902 .. n 298 
3808 ... » 381 
867 XXVII 771 
312 XXVIIU 3&4 
817 » 387 
822 " "890 
326 ik 432 
329 » 302 
333 7 600 
335 n 348 
337 i 663 
842 i 602 
345, 5 616 
347 j 601 
351 » 270 
853 ; 652 
356 » 655 
269 i 816 
861 ii 674 
364 » 552 
372 n 077 
376 » 680 
379 3 681 
851 » 687 
383 is 691 
888 . » 962 
304 » 969 
397 M 978 
401 3 948 
402 M 949 
407 » 953 
412 " 326 
417 XXIX — 207 
424 n #23 
498 .$ " 218 
484 i 217 
45 








Allahabad Law Journal, 
Vol. XIII—ocontd. 


B Ind. Cas. 
Page. Vol. Pago. 
436 XXIX 176 
497 .. 5 220 
439 5 335 
4il m 188 
444 .. XXVUI — 857 
449 .. XXIX 50 
452 XXVIII 587 
455 XXIX 53 
450 » 148 
466 4 97 
400 .. ^ , Ti 
AD o. M 91 
478  ... XXX 33 
475 " 145 
417 XXIX 65 
459 S 89 
482... - 976 
487 .. h 980: 
489 .. » 98 
494 .. M 086 
497 .. XXVIII 1005 
sor... pe 699 
510 K 910 
621 ... XXIX 268 
5:9 s. » 233 
834 . XXX 56 
610 ,., XXVIII 710 
646 .. XXIX  .890 
548 5 2:2 
5*0 0. A 302 
553 s 863 
556 # 16 
557 á 693 
662 * 598 
565 5 601 
567 ï 606 
870 a 639 
594 XXX 637° 
G12 XXIX 292 
616 5 218 
019 XXX 722 
623 XXIX 409 
620 . 5 67 
630 XXX 138 
6383 ., XXIX 246 
6335 A 1003 
636 XXX 480 
637 XXIX 1002 
639 / 996 
612 s 998 
647 . » 437 
649 4 215 
651 XXX 893 
653 XXIX 411 
653 XXX 400 
662 B 404 
666 XXIX — 274 
639 XXX 410 
678 XXIX 994 
677 5 462 
679 M 583 
881 5 £22 








2 ) 
Allahabad Law Journal, 
Fot, XIII—contd. 
Ind. Cas. 
Pago. Vol. Page. 
658 XXIX 1098 
688 .. 5 329 
686 n 347 
691 XXX 141 
694 XXIX 247 
695 .. n 988 
697 s 5i 887 
WOO ... 5 990 
TOL » 993 
706 ... i 479 
709 ... 5 540 
Tilo A. 1000 
712. 4 » 1000 
Tt .. js 495 
TT ^ 1091 
719 XXX 158 
Tal XXIX 617 
732 » 622 
739 i 628 
742 n 416 
745 XXX 782 
750 i TA | 
763 3 789 
760 .. " 877 
764 .., $j 775 
709 . " 77 
718 XXIX 692 
779 XXX 189 
783 ” 192 
786 i 993 
788 5 173 
791 5 941 
798... » 188 
796 A 945 
801 XXIX 807 
ROY XXX 366 
8i7 R 505 
821 .. 2: 608 
824 à 512 
826 5 621 
828 » 523 
831 K 525 
833 .. 3 565 
837 » 578 
840 j 653 
843 5 546 
816 » 649 
848 RE 647 
861 i 550 
854 $i 551 
857 ñ 552 
877 S 564 
881 » 576 
S86 ; 581 
889 . 3 TM 
898 " 719 
901 » 792 
908 . M 92 
918 XXIX 963 
919 XXX 89 
921 i 908 
25 55 911 
929 n 951 


Allahabad Law Journal, 








Fol. XII[—concid. 

Ind. Cas. 

Page. Vol. Page. 
9:2 XXX 1002 
935 3 830 
937 ... i 849 
945 ... K 956 
947 .. n 215 
049 .. " 949 
951 ^i 947 
953 MIC 203 
979 XXXI 995 

985 XXX 494" 
991 .. ^ js 299 
999 .. » 266 
1007 .. 3 529 
1028 ... P 639 
1084 ^ 833 
1043 XXXI 817 
1016 By 821 
1050 ... X 823 
1055 .. i 826 
1058 e 3 828 
1059 ... is 829 
11064 ... i TG 
p 1067 an 4 1601 
JOW a »5 1002 
11072 .. A 1005 
| 1075 ... XXXIII 369 
| 1077 .. KAKU 136 
1070 ... XXX 584 
! 1084 .. XXXI 792 
10889 .. XXX 2 
1094. .. XXXI 805 
1098 ... 5 809 
LOL .. 5 876 
NOL ... ñ 79 
1107 ... 5 $82 
1109 5 404 
HID o 4 £93 
1114 3; 906 
1115 i 899 
1122 n 902 
1129 907 
1181 3 651 
1137 » 914 
1141 js 919 

Revenue cases. 

1 .. XXVII 691 

e es " 693 

8 .. XXXI ' 024 

9 .. XXIX 427 

10 XXXI 617 
Bombay, I. L R. Series, 

Fol. XXXIX. 

1 .. XXIV 748 

16 .. XXV 254 
20 .. ` XXVI 2:3 
26 .. XXVIII 189 
29 .. KAWI, 444 
94 .. m 265 


Bombay, I. L, R. Series, 
Vol, XXXIX—contd. 


Page. 
4l 
47 
52 
55 
58 
68 
73 
£0 
57 

113 

119 

124 

131 

186 

188 

149 

165 

168 

175 

162 

191 

245 

266 

261 

279 

266 

310 

216 

323 

331 

335 

339 

352° 

358 

973 

983 

286 

369 

4.0 

421 

422 

434 

438 

441 

412 

478 

466 

494 

507 

513 

523 

528 

558 

545 

562 

558 

563 

568 

572 

580 

587 

593 

€60 


604, ... 





Ind, Cas. 

Vol. Page. 
XXVII 249 
nmoc 44 

" 166 

IL $s 613 
^ XXVI 138 
. XXVIII 12 
we XXVII 59 
. XXVII 18 
XXVII 167 

yi 856 

XXVI 751 

y 892 
XXVII 850 
XXVI 599 

ww. XXVII | 1605 
. XXVIII 921 
XXVI 606 

5 607 

m n 154. 
ec-w9XXVID 494 
iss XXV 241 
a XXVHI 413 
m n | 478 
S o XXVI 915 

. XXVII ‘ 
ane » £3 
vas »" 147 
Se) XXIII 880 
e CXXVI 995 
XXVII 385 
S. XXVIII 24 
eo XXVI 885 
4 XXVIII 486 
s j 442 
T » 967 
» 259 

XXIX 229 

5 223 
XXVIII 78 

3» 461 

ji 589 

» bed 

<» — 097 
XXIX 639 
XXVIII 946 
XXIX £00 

» 545 
‘i 490 | 

5; 497 

XXVI $96 
XXIX 69 
$ 943 | 

. i 952 
3i 949 

" 954 

XXX 137 

w= XXVI 906 
we XXVIII £66 
XXXI 277 
XXX 17 

T f 296 
XXXI 280 
XXX 890 
5n 869 | 


Ind, Cas. 
Page. Vol. Page. 
620 .. XXX 908 
Cbt u `n 539 
682 ,. XXVIII 468 
76... » . O88 
729 .. XXXI 180 
794... XXX 918 
Bombay Law Reporter, 
Vol. XVII. 
1... XXIV 294 
5 .. » 207 
18 .. m 499 
18 .. XXV 417. 
32 .. XXVI 676 
dé .. XXVII 892 
49 .. A 478 | 
50 .. P 494 
63 .. 5) 497 
€5 .. » 605 
63 .. 3; 652 
69 .. 3 545 
725. n 8:6 
75... n 837 
79 as » 761 
82 .. » €57 
100 ,.. » 26 
108 .,. XXVI 8915 
116 ,. XXVII 946 
128 .. XXVIII 12 
188 .. » 18 
J4l .. one 24 
144 ,. XXVII 1005 
163 .. 5 927 
197 .. XXVIII 921 
169 ... a 4145, 
VIB .. 5 4T 
182" ... ji 480 
187 .. ù 486 
1902 .. » 489 
197; .. XXVII 93 
203 .. XXVIII 493 
207 .. is 359 
209 .. ji 606 
212 ,. » 517 
217 aà T €41 
232 .. 5 €45 
228 .. " 408 
249 .. 2i 433 
259 .. " 442 
271 5 461 
278 5 529 
298 .. 5 538 
803 .. n 544 
816  ... "n 588 
920 .. 5 584 
324 .. 5 589 
382 .. ii 597 
835, if 946 
9830 .. » 948 
342 s 983 
$61 967 


(8) 


Bombay, I. L. R. Series, 
Vol, XXXIX—-concld. 











Bombuy Law Reporter, 
Vol. XVII-—contd. 


Page. 


372 
382 
384 
889 
393 
404 
468 
413 


| 420 


426 
432 
442 
449 
465 
4€0 
407 
468 

75 
484, 
487 
460 
496 
604 
510 
613 
522 
527 


, 849 


656 
566 
074 
579 
684 
590 
600 
603 


` 607 


669 
617 
626 
630 
636 
641 
646 
652 
668 
670 
676 
678 
680 


vee 


eee 
ane 


Ind. Cas. 
Vol. Page. 
XXVII 978 
XXIX 66 

» £9 

» 65 
XXVII 34 
XXVI 9024 

. XXVI 683 


CXXVIII 422 


n OXXVI 674 


ett 


ee 


eee 


toe 


XXVIII 710 





: 699 
XXX 55 
XXIX 229 
» 223 
XXV . £90 
XXIX 298 
M 7244 
XXX 59 
XXIX 834 
$ 666 
n 545 
ie 500 
» 504 
490 
» 497 
K 639 
à 617 
” 781 
ii 943 
2 949 
E 954 
» 952 
XXXI 364 
XXX 124 
» 187 
E 133 
XXIX + 807 
XXX ' 866 
^on 17 
^ 3,6 
^ 899 
XXXI 277 
" 280 
XXX = £90 
n 560 
n 649 
" 652, 
n 641 
» 545 
i 648 
XXXI 180 
XXX 803 
» 904 
4 909 
» 918 
M 915 
i 918 
5 925 

5 203 
n 849 

n 864 
879 





Bombay Law Reporter, 


Fol, XVII—coneld. 

Ind. Cas. 

Page. Vol. Page. 
799... XXXI 106 
881 Fe 361 
888 y 372 
590 ji 871 
£92 5 265 
895 " 338 
808 2 840 
906 ... » 345 
910 .. ji 347 
918 . i 352 
921 ... P 381 
922 5 883 
924 » 508 
925 5 948 
928 - 888 
938 3; 441 
948 55 831 
$50 4 448 
£95 5 $01 
962 yi 305 
£67 A 811 
074 XXXII 495 
679 XXXI 498 
985 " 500 
989 55 507 
£98 XXX 265 
1666  ... 5 299 
1012 .. A 833 
1022 ... 55 529 
1040 .. XXXIII 192 
1059 ... 5 309 
1072 ... XXXI 994 
1074 ... »- 1000 
1078 .. XXXII 1380 
1080 , XXXI 1008 
1088 .. 3 1008 
1067 ... XXXIII 205 
1097 A 358 
1108 ... " 423 
1119 .. ” 428 
ligi .. 5i 426 
1184 .. » 444 
11872. ... n 441 
1140 .. p 464 


Burma Law Times, 
Yol. VIT. 


December, 1914. 


287 
2€0 
292 
293 
294 
298 
801 
804 
304 
808 
8.0 


XXIV 182 
B 601 

i 946 

y os 588 
n 710 

5 918 

» 960 
XXV 339 

a 222 

220 


3 . 
WXVE 240 


“a 


Burma Law "lines, 


m 


Vol. VILL 
Ind, Cas, | 
Vol. Page. 
XXVI 253 
5 264 
M 270 
RON 306. 
XXIX 698 
822 
» 
nn 714 
XXVII 682 
» C04 
D XXVI 329 
HN 129 
* 135 
XXV 7 
XXIX 736 
X 741 
825 
Á 684 
XXVI 508 
XXVII ‘112 
XXVI 877 
XXIX 881 
» 883 
» 886 
n 888 
o» 890 
XXVI 39 
XXVIÜi^ 218 
5 656 
» 610 
XXV 515 
XXVII 177 
XXVI 102 
XXVII 108 
n 829 
5 E03 
i 788 
55 802 
» 784 
" 732 
XXVI 743 
iy 1l 
XXX 633 
3 637 | 
XXVII 879 ; 
n 896 
XXIX 8L0 
XXX 692 
XXVII 868 
XXIX ` 894 
"es 788 
XXVIII 185 
a 152 
XXX Vad 
XXX 480 
Not reportable. 
XXX 638 
XXIX 756 
XXX 635 
5 594 
"m 665 
» 610 
5 601 
"M 602 
* 4 604 
^ 


( 4 ) 


~ 7 
Burma Law Times, 








Vol. Y III —concld. 
Iud. Cas, 
Page. Vol. Page. 
16i XXIX — 946 
163 XXX 675 
164 .. 3i 678 
165 » 680 

67 XXXI 512 
191 XXX 712 
196 XXIX 706 
198 XXX 716 
201 XXIX 21 
208 XXX 588 
214 XXIX 941 
216 XXXII 492 
217 XXX 705 
220 XXXII 6 
234 XXX 763 
£37 5 112 
238 XXIX 943 
289 XXXL 438 
240 ... XXIX 892 
242 .. XXX, 183 
243 .. " 999 
244 ., XXXI 364 
246 ,... XXXII 654 
247 .. XXX 724 
259 .. XXXIII 559 
261 .. XXX 710 
264 ,. XXXIII 580 
206 .. XXX 278 

| 268 .., XXXIIL — 610 
209 .. XXX > 20 
278 ... n 939 
274 ... j 974 

78 ua » 930 
280 .. XXXIII 639 

282 XXX 948 
288 .. XXX} 332 
286, ... XXX 654 
288 .. iy 446° 
290 .. XXXIII 595 
202 .. $5 cco 
Burma (Lower) Rulings, 
y Fol. YA. 

From October to December 
301 XXIV 60 
304 3 Ti 
806 XXUI 689 
819 js 175 
833 ... » lli 
836 .." XXVIII 452 
979 .. XXII 833 
343 2; 323 
347 ES 
851 XXIV 170 
858 5 793 
359 5 823, 
362 5 (33 
387 XXVIII 468 | 

1 





Burma (Lower) Rulings, 
Vol, VILL 

Ind,.Cas. 

Page. Yol Page. 
l m XXII 488 
16 a 661 
88 , XXIV 821 
50 XXIX 863 
64 . n 866 
58 XXIV — 132 
63 5 725 
64 » * 9H 
40 XXIX 870 
7 o. » 872 
TT on » 876 
TS u 5 881 
80 XXIV 431 
91 3 - 969 
94 ,. XXVI 129 
909 ,. x 505 
103 .. 2 478 
105 .. XXVII 841 
100 .. XXXI 264 
112 .. "m 274 
13. XNIX 466 
116 ,, XXVII 632 
125 .. XXXIII 634 
130 .. XXIV 208 
148 .. » 946 
146 .. XXVII 112 
146 .4 3 829 
149 .. i» 879 
155 ... XXVIII 860 
167 we XXXIII 554 
169 e XXIX 27 
163 .. XXVIII 26C 
164... XXX 675 
165 ,. .XNXIX 804 
166 XXX 133 
168 XXVI 253 
188 a XXX 20 
189 .. 3 640 
190 .. E 666 
197 an » 594 
202 , XXIX 936 
204 » 21 
205 " 892 
208 . XXX 716 
211 .. XXIX 768 
218 .,, XXXIII 664 
215 | XXIX 941 
217 .. XXXII 651 
219 .. XXX 705 


Burma (Upper) Rulings, 


Vol. If, 1914-16, 
82 .. XXVIII £01 
85 " 1007 
87 .. 5 804, 
40 .. 5 806 
43 un s 2 997 
dd » 948. 
46 .. 4 821 





Burma (Upper) Rulings, 
Fol. 11, 1914-16—coneld. 


Ind. Cus. 
Page. Vol. Page. , 
52 .. XXIX 606 
63 .. » 659 
55 5i 663 
58 < m €07 
58 » 610 
6i » 613 
66 XXXI 87 
T4 .4 5 91 
80 .. » 101 
81 gi 03 
83 .. XXXII 674 
85 .. m 677 
87 .. » 539 
89 .. XXXIIT 506 
Ot .. XXXII 651 
92 .. XXXIII 666. 
Bb a n 817 
98 T 673 
101 x 639 
102 » 624 


Calcutta, I. L. R. Series, 


Vol, ALI. 

1... XXVI 648 

10 ..  XXII[ 656 
19 .. » 100 

25 .. XMXVIL 839 
28 ua XXIV 193 
25 .. E 273 
46 .. » A 800 
56 3 296 
67 XXV 880 
72 XXIV 304 
85 XXVII 463 
109 " 460 
116 XXV 451 
15! XXVL_ 898 
168 > 146 
164 » 218 
172 .. KANIL 61 
228 .. XXVI 836 
240 .. XXIV 671 
, 244 M BOL 
264 XXVII 786 
262 Ls 433 
286 .. XXVIII 718 
289 .. XXX 82 
294 .., s 719 
300 ... » 721 
35 . XXVIII 610 
313 5 1000 
884 ., XXX 174 
346 XXV — 819 
351 » 229 
300 .. XXVII 692 
365 XXVIL 212 
370 XXX lll 
374 .. XXVI 184 
877. .. n C Bh 
e * 


Calcutta, I. L. R. Series, 


"Yol. XLII—contd, 


Ind. Cas. 
Vol. Page, 
^. XXVI 672 
hs XXV 290 
ve KAWIT 554 
m XXX 165 
. XXVH 328 
» XXVIII 446 
we XXVII 400 
we XXVIII 886 
ert XXV - 467 
4. XXIV 899 
. XXX 804 
2» XXVI 296 
m XXX 798 
T XXV 417 
we XXVUI 799 
+ XXVII 186 
M x 261 
: 5 258 
= » 816 
a XXX 748 
ew XXVIID. 865 
m XXIX 848 
we XXVII 799 
m "m 663 
se B 672 
e XXVI 676 
ae XXX - 746 
we XXXI 228 
w XXIX 384 
- XXX 956 
we XXXI- 19 
© KAMIT 271 
T 2 184 
i n 184 
we XXIX 290 
wa XXVII 683 
7 XXX 988 
XXVIII 795 
B » 657, 
^ XXVI 286 
XXVII 9? 
. ` XXX 990 
e XXXI 6 
e» XXIX | 282 
T ” 935 
bees » 869 
ve XXVI (687 
w= XXVIL 074 
XXVIII 245 
” 6-0 
e". p 710 
4. XXVII. 917 
- XXX 6086 
4, XXXI 581 
XXVIII 972 
. XXIX 6138 
T XXX 65 
XXXI 626 
m » 607 
w XXIX 629 
we XXXIII 289 
XXXII 801 
XXX 681 
af XXVII 430 | 








( 5) 
Caleutta Law Journal, 
Vol, XXI—contd. - 


Calcutta, I. L. R. Series, 
Vol. XLII—concld., 


Ind, Cas. 
Page. Vol Page. 
11663 .;. XXVI 2318 
1169... XXX 4 
1178 .. js 833 


Calcutta, Law Journal, 


Vol. XXI. 
l.. XXIV 3807 
4 a » 499 
9 . XXV 47 
28 .. XXIV 204 
260 . XXVII 892 


31 .. XXVI 676 
42, XIII 425 
AS as XXV 266 


53 .. XXVII 186 
05 .. XXXIV 215 
68 .. XXVI 296 
76 .. XXVII $18 
Mo. » 815 
£8... ^ 715 
96 X. 5 T-9 
1C4 .. » 780 
12 .. XXVI 235 
116 XXVII 224 
118 á 683 
122 XXVI 915 
134 u. XXVII £6 
187 .. XXVI 924 
14| .. XXVII 972 
144 P 952 
154 S 88 
167 5 Ed. 
167 .. XXIX 128 
174-.. XXVIL 806 
M. 55 261 
188 .. » 1008 
187 .. » 3283 
192 .. XXVII 28 
195 .. XXVI 307 
198 .. XXVIIL 334 
20 . XXVI 818 
210 .. XXVII 68 
218 .. XXVIII 422 
2:5 .. XXVII 674 
231 ... XXVIII 920 
237 84 


208 2. XIX M 
258 .. XXVII 463 
961 ., XXVIII 343 


265 .. XXVI 436 
278 .. XXVIII 567 
279 » 567 
281 . 5 569 
284 » 571 
287 . 5 574 
202 : 578 
296 .. ., E80 
302 k 576 
805 5 508 





Page. 


309 
316 
319 
825 
831 
377 
$96 
412 
419 
4.29 
437 
441 
446 


' 462 


454 
468 
459 
462 
AGL 


Ind. Cus. 

Vol. Page. 

ew XXVII 498 
3 3 510 
m n 191 
TM XXV 829 
XXIX 613 
XXX 113 

» 128 

.. XXVII 699 
og » 710 
e XXIX 929 
sas 5 936 
” 733 

XXX 55 
XXIX 708 
XXVII 425 
XXIX 748 

e XXIV 18 
we = XXIX 848 
XXVII 047 
XXIX = 885 

As j 859 
w XXVIII 989 
we XXIX 879 
vw XXVIIL 477 
.. XXIX 880 
m TI 883 
» $96 

Ve n 855 
e XXVIID 657 
ew XXIX 321 
.. XXVIII 653 
we XXIX 724 
" » 223- 
A T 298 
wi 5 834, 
m XXX 590 
'XXIX 229 
E 621 
XXVII 138 
XXIX 626 

5 629 

XXX 12 

» 161 

. XXIX 260 
, » 966 
PH a 966 
^ XXII — 883 
XXX 1 

” 4 

m n 681 
‘ 52 412 
n 414 

» 398 

m 418 

e XVIII 240 
"s XXX 420 
m 5» 94 
H : » 36 
u A 88 
» XXIX 453 
XXVIII 595 
XXX 49, 

» ' 46 
"XXVII 638 








Calcutta Law Journal, 
Vol. XXI— concld. 


Ind, Cus. 

Pago. Vol, Page. 
632 XXX 45 
636 s 47 
637 » 53 
6410 .. XXIX 3898 
642 .. XXVIII 718 
641 XXX 68 
046 .., » 61 
€50 XXIX 877 
653 XXX 64 
659 .. A 68 

Yol. XXII. 

1 XXIX 639 

22 XXXIII 247 
27 XXX  &55 
4) XXX 802 
4l XXXI 258 
42 .,. XXIX 236 
44 .. XXVII 879 
57 XXX 662 
6 .. 868 

65 .. XXVIHM 211 
70 XXX = 875 
12. ` 878 
TA u » R86 

76... XVI 937 

78 .. XXX 887 
8L .. ^ 283 

86 .. s 891 
88 .. »  .890 
£0 .. 5 321 
92 .. " 796 
9 .. XXV 880 
97 .. XXX 894 
99 , 898 
106 .. XXVII 176 
108 ... XXVIII 182 
33c XXX 9,6 
NT a n 910 
‘M9, H 914 
122 .. » 917 
124 .. XXIV 424 
126 .. 5 319 
129 .. XXX 806 
188 . 5 902 
184 .. XXIV 854 
1385 .. XXX 93l 
140 .. » 937 
lik u » 939 
147 .. » 942 
148 .. 4 944 
181 a i 946 
153 .. » 948 
164 a M 949 
150 .. » 953 
360 .. " 968 
165 ... o. 366 
172 .. XXIX 807 
180 .. » 788 
190 .. P 617 
197 .. P 699 
209 .,, XXXIII 25) 
212 .. XXVI 245 
219 .. XXXI 16 


Caleulla Law Journal, 
Fol. XXII—concld. 


Page. 
223 
227 
232 
236 
237 
241 
244 
249 
254 
259 
262 
266 
270 
272 
279 
283 
290 
298 
298 
304 
208 
308 
8C9 
311 
316 


"Ind. Cas. 

Vol. Page. 

e XXXI 19 
ue 5 22 
^ » 26 
s 5j 29 
» 33 

» 36 

XXIX 38 
XXXI 177 

B 181 

M 189 
XXVII 677 
XVI 690 
XXX 821 

» 824 

XXIX 680 
XXXI 842 

» ^ 249 

7 5) 815 
» 319 

Á 821 
XXXII 861 

5 856 

e XXXI. 391 
. m 394 
m n 405 
A A 424 
m 426 

X » 430 
one n 433 
e XXXII 647 
e XXXI 554 
. XXX  ?94 
. XXXI 460 
XIII 465 

' XVI 988 
XXIV 208 
XXXII 491 

n 494 

n 449 
ES 580 
- n 823 
. ‘XXXI 694 
n 896 

XVI 898 
XXXII 487 

" 468 . 

XXX 670 

5 833 

» 265 

i 299 
XXXII 1 

„e XXXI £65 
.. XXXIIH 331 
‘ 5 842 
XXX €97 

vw. XXXII 344 
X 346 
5 247 

h 349 

” 252 
XXIX 841 
XXXII 21 
476 








( 
Calcutta Weekly Notes, 
Tol, XIX. - 
Ind. Cas. 
Vol Page. 
XXVIL 483 
XXVI 436 
. XXVII 492 
» F 554 
» 5 442 
PN S 446 
ve K 261 
oe ” 271 
tos n 469 
Se i 239 
us » 268° 
T XXV 274; 
ET XXI 970 
. XXVIII 838 
. XXVI 676 
« XXVII 6 
tee v 114 
m XXII 804 
e XXVI 275 
e KAWI 214 
"m XXII 679 
m XXV #09 
. XXIX 429 
4, XXVIII 683 
T XX 53 
. XXVII 7277 
. XXIII 618 
. XXVIH 782 
one " 651 
4 XXVII 672 
we XXVIH 645 
m T ‘656 
e XXXI 618 
. XXVIIL 708 
4. XXVI 893 
XI 696 
XXIIT 69 
ase XXII £63 
we XXVIII &93 
XXIX 128 
XXIV 290 
XXIII 642 
XXXI t97 
XXIII 587 
m XIX. 752 
sa AXVIL 265 
: » 184 
T " 184 
a 5 186 
4 XXVI 924 
. XXVH 892 
XXII 778 
we XXV 819 
XXVII 617 
m s 400 
.. XXVIII €49 
" 663 
XXVI 335 
. XXVIII 648 
5 672 
XXIV 499 
XX 781 
XXVIII .446 
XXII 677 





6 ) 


Calcutta Weekly Notes, 
Vol. XIX—contd. 


Page. 


287 
240 
246 


248 ` 


2850 
260 
263 
266 
268 
270 
278 
282 
287 
290 
299 
295 
306 
818 
321 
326 
826 
329 


330: ... 


332 
334 
386 
337 
315 
347 


856 .. 


369 
361 
366 
370 
375 
383 
386 
339 
391 
393 
401 
407 
410 


412; . 


415 
419 
422 
426 
4838 
425 
439 
442 
446 
447 
440 
468 
401 
464 
466 
468 

TO 
472 
473 
476 


Ind. Cas. 

Vol Page. 

XX 857 
XXVII 715 
XX 698 

^ XV 635 
. XXVII 920 
XXIV 266 
XXII 650 

XX 248 
XXVIT (564 

we XXVI 182 
. XXVIII 1¢€00 
M 422 

is XXII 685 
. XXVIIL 708 
XXV 229 

. XXVI 657 
«c XXVII 26 
; KAN 84 
^" » 8:9 
. XXIX 692° 
. XXII 839 
. XXVIII 660 
s 795 

2 5 799 
. 3i 658 
T n- 799 
© XXVI 915 
» XXXI 616 
4. XXVIII ^ 879 
« XXIII 442 
" 3 12 
" " 162 
. XXVIII 886 
e) XXVII 674 
. XXVIII 8il 
n 718 

XXI 179 

. XXVII 450 
“u ” 653 
"T " 34 
R Ps E65 
"^ XXII 665 
S XXI 719 
T m 104 
T XXVI £80 
4, XXVIL 628 
. XXVI 181 
e. XXVII 58 
. XXVII 628 
55 314 
XXII 697 

. XXIV 313 
4, XXVIHI 598 
ZEND M BA 
"m 5 710 
. XXVII 56 
a 5 625 
sa XXVII 876 
p 610 
XXI 618 
XXIX 120 

» XXVI  €03 
, XXVIII 211 
XXVI 697 








Calcutta Weekly Notes, 


Vol XIX —contd, 


706 


718 
724 


747 


- 751 


785 
758 


762 


782 


, Ind, Cas. 

Vol. Page. 

e XXI 197 
. XXVIII 699 
4 XXVI 962 
. XXVIII 241 
EK. dE" 191 
XXIX. 290 
.. XXVIII 972 
we XXVIL 614 
on 3, 
sh » 928 
4o XXIV. 183 
te Aw 294 
» XIX 226 
. XXVII 139 
4. XXIV 899 
. XXVIIT 510 
. XXVII $ 
m 35 821 
© XXIV 249 
e XXIX. 221 
4. XXVIII 668 
. XXVII 683 
e» XXIX 168 
ve XXVII 538 
. XXVIII 675 
ert us 133 
T M 657 
a XXX 55 
© XXII 824 
T XXX 990 
-© XXVIII ^ 705 
. XXVII 778 
. XXIX 229 
. XXX E 
» XXXI 607 
.. XXVII .805 
.. XXIX 122 
XXVIII 981 
XXIII 615 
XXIX 298 
XXVIII 595 
XXIX 120 
XXI 926 
XXII 272 
XXX 118 
XXVI 207 
XXIX 834 

» 513 
XXVI 318 
XXIX 223 

» 724 
XXXI 626 
XXIX 639 
XXVIII 574 
XXVII 729 

” 317 
XXIX 395 

n 406 

» 717 
XXXIV 288 
XXIX 8l 

» 216 
XXVII &16 
XXIX — 83500 


Calcutta, Weekly Notes, 


Caleutta Weekly Notes, 
Tol, XIX—contà. Yol. XIX—contd. 

Ind. Cas. Ind, Cus. 
Vol. Page.| Page. Vol. Page. 
XXXI 687 |1030 .. XXVII 258 
«00 XXIX 985} 1034 .. XXVIII 245 
. XXVIII 88811088 .. XXXI 41 
XXX 610] 1043 » 164 
XXVII: 471 | 1056 XXX 6589 
XXIX 282 | 1061 x 686 

» 843 | 1068 5 690 

5 877 | 1070 A 697 
XXX 406 | 1077 » £98 

^ 681 | 1082 XXIX 3387 
XXIX 896 | 1085 XXX 684 
XXX 419 11057 .. +i 303 
XXVII 276 1108 .. XXXI 702 
XXV 267) 1110 .. XXVIII 267 
XXIX 617 113 XXXI 706 
. : 629 | l115 .. 2 707 
XXVII 3874/1117 ... XXVIII 570 
XXXI ‘80/1118 .. XXX 955 
XXIX 8656 | 1119 .. XXX 833 

n 814 | 1125... XVIII 889 

M £07 | 1127 XXXII 508 
XXVII 371| 1129 .. XXIX 461 
XXIX 8061132 .. XXXIII 59 

5 781 | I4 .. XXI 968 
XXXI (602|1148 .. XXV 17 
XXX  161|1148 .. XXII 654 
XXVII 244) 1152... XXIX 699 
XXX 41/1169 .. XXXI 664 
XXIX 871 | lie7 .. XXVI 890 

45 869 | 1:69 .. XXVIII 578 
XXVI (972 | 1172 . XXXI 672 
XXII 407 | 1178 XXX 266 
XXXI 684 | 1181 .. XXIX 790 
XXVII 883 | 182 .. NAWI — 887 
XXVIII 839 | 1183 XXY 716 
XXIX 862) 1168 XXIX 812 

3 625 | 1191 .. XXII 928 
XXX 128 j| 1193 .. XXVIII 818 
XXIX 807 | 1197 XXVII 397 

^ 689 | 1200 XXXI 573 
XXVI[ 449 | 1203 XXVII 614 
XXVI 678 | 1205 XXXI 579 
XXIX 875 [1207 XXX 299 
XXVIII 557 | 1211 XXXI 549 
XXIX 308 | 1217 " 564 

. XXX 1007 | 1226 » 562 
^ » 142 | 1228 y 13` 
. XXIX 149 | 1231 XXX G4. 
XXVII 825| 1236 .. XXXI 177 
XXXII 701 | 1239 .. XXXIII 289 
XXIX 476 | 1269 XXX 34 
XXX 465 |1271 .. XXXI 700 

s 169 | 1272 ... XXVII 982 

» - 866 | 1280 j 954 
XXXI 691] 1287 XXXI 661 
XXVI 197 | 1290 » 677 

» 866 | 1201 XXI "74 
XXXI 696 | 1295 XXIX 677 
XXX 255] 297 .. » e TSB 
XXXI 0697]1303c.. XXX 8l 
XXVITL Put | 1305 . XXXIII 261 
XXX  412,1807 .. » o- 484 
XXIX cos | 189 .. XXXIL 170 
XXXI 10 | 1811 .. XXVT 466 


v 








(C3?) 





Calcutta Weekly Notes, 
Vol. XIX—coneld. 


` Ind. Cas, 
Vol. Page. 
4 XXVIII. 343 
e) 0XXXID 167 
aa XXXIIL 250 
XXXII 164 
y 119 
XXIX 621 

Vol, XX. 
55 XXX 529 
. XXXIII 978 
O00 XXVII 39 
. XXXIII 190 
» 143 
XXXII 1 
XXX 849 
.. XXVII 176 
. XXVIII. 182 
XXXII 806 
XXIX 694 
5 680 
0 XXVII 465 
i XXX 824 
e. XXXIIL 604 
sit » 626 
eo, XXXII 63 
à m 82 
XXXI 949 
^» 6 
XXXIV 22 
we XXXII 21 
S» XXVII 739 
eo XXXIE 137 
» 161 
» 3 
e XXXI 983 
Q7 XXIX 787 
XXXI 987 
XXX 68 
e XXVII T 
. XXXIII 139 
XXXII 132 


Madras, I. L. R. Series, 


Vol, XXXVII 
XVII 
XVI 
LE 
XVI 
n 
" 
XVI 
XVII 
» 


XVIII 
«c XVI 


933 


112 
158 
820 
877 
425 
120 
420 
971 
939 
709 
337 
597 
1 








Madras, 1. L. R. Series, 
Fol. XXXV11I—contd. 


Page. 


92 
101 
108 
114 
118 


134 |... 


138 
141 
149 
153 
166 
158 
100 
163 
166 
178 
199 
203 
221 
226 


138 .. 


247 
250 
256 
269 
274 
275 
280 
29r 
295 
297 
302 
304 
305 
£08 
310 
821 
349 
856 
369 
874 
387 
396 
406 
414 
419 
424, 
432 
438 
442 
445 
450° 
452 
435 
459 
464 
466 
472 
ATA 
479 
482 
489 
491 
498 


Ind. Cas, 


Vol. Page. 
XVII 17 
» 04 
» 41 
" 203 
XXI 410 
XVIH 135 
yi 520 
XIX 80 
XXI 62 
XXVIII 200 
XVII 719 
XXI 258 
m 819 
XIX 225 
» 462 
» 462 
XXI 83 
XIX 579 
XXIX 289 
XX 924 
m 445 
» 418 
XIX 690 
XXI 83868 
XXVIII 290 
XIX 700 
XXI €5 
XXIX £66 
XX 914 
XXIX — 449 
XXI 816 
XXII 167 
XXIX 39829 
5 882 
XXI 387 
XVII 857 
XIX 60906 
XX R65 
XIX 694 
XXI 78 
» 24 
» 889 
XX 625 
XXIX 298 
XXX 402 
” 423 
> 425 
XXI 564 
p 302 
» 468 
XXIT 930 
XX 976 
XXX 418 
XX 956 
XXI 913 
XXX 432 
XXI 615 
” 77 
» 698 
XXX 411 
XXI 47 
XXX 453 
XX? 904 
n 467 


Madras, I. b. R, Series, 
: Fal, XXXVIH- -eontd. 


Page. 


500 
509 
512 
HIE! 
519 
624 
527 
531 
535 
548 
550 
551 
552 
533 
£65 
566 
556 
581 
585 
589 
594 
602 
"608 
620 
629 
625 


Ind. Cas. 
Vol. Page, 
NA KALI 566 
p XXI 842 
" 681 
4 458 
XXX 468 
XXI 556 
4 546 
XXX 430 
aes XXV 11 
we XXVIII 966 
X XXI 787 
> XXX 453 
às XXIT 764 
E » 39 
" XXX 405 
4. XXII 264 
T XXX 456 
v XXV 345 
D " 1001 
Se XXIV 106 
“a "XVI. 461 
ave XXI 868 
, “XXII 339 
"T XXI 871 
n " 687 
s » 9z0 
wa XXVI OX 
aus XXII £60 
us XXI 876 
m : 629 
e XXIV 5754 
kadi XXI 864 
vs XXX 950 
x XXII 54 
T XX1 840 
w XXII 515 
' XXIIT 1 
XXXI 198 
" XXII 556 
»e XXII 538 
ET XXII 912 
e XXVII 324 
" XXI 583 
d ^ 532 
; a 445. 
m XXIII 951 
on XXIT $9 
eee & 747 
LE f ” 193 
: : 991 
XXII 274 
XXIV 948 
" ? 873 
» XXII bud 
4. XXIV 874 
AEN 957 
. XXVI 226 
4, XXIV 290 
. XXN 775 
. XXV 679 
: XXII 235 
n XXIL 826 
we XXIV 217 
. XXOE 72 





Page. 


867 
879 
883 
887 
891 
.908 
916 
€22 
927 
941 
954 
959 
972 
988 
591 
937 
1028 
1086 
1C42 
1044 
1052 
1064 
1071 
1076 
1088 
1091 
1066 
1099 
1102 
3105 
1120 
1125 
1128 
1134 
1140 
1144 
1165 
1158 
1162 
1171 
1176 
1184 
1187 
1192 


ant 
(a 


Dn 


Ind. Cas. 
Vol. Page. 
XXIV 120 
XXII 398 
» — 102 
». 510 
XXIV. 224 | 
XXII 616 
XXITL 806 
XXVIII 79 
XXX 317 
XX 546 
XXIII 821 
^ — BBL 
XXII — 870 
XXXI . 491 
XXXII 850 
XXIL 107 
XXIII 188 
XXIV 3638 
XXIII 524 
. 479 
. XXIV 528 
. XXXIII 46 
XXIII 469 
XXIX 814 
. XXXIII. 308 
XXVII 192 
XXXI 404 
XXXII 1C02 
: 1.03 
XXIV £99 
n 14 
XXVI 179 
XXV. 760 
XXVI 792 
XXV 941 
x 957 
XXVI W0 
XXV 772 
XXVI 232 
XXV 618 
E 965 
$5 688 
XXVI 983 
202 


n 


( 8 } 


Madras, 1. L. It, Series, 
Vol, XXXFHI—coneld. 


Madras Law Journal, 
Vol, XXV III. 


93 
OG 


XXVI 
XXVII 
XXVI 


o XXVI 


et 


te 


XXVII 
XXIIT 
XXVII 
XXVI 
XXVII 
XXVI 


797 
185 
€92 
160 

64 
775 
576 
688 
£99 
uzi 


800 











Madras Law Journal, 
Vol. XXFIII-—contd, 


Pago. 


115 
118 
123 
127 
132 
134 
136 
138 
140 
147 
154 
167 
174 
179 
184 
197 
199 
201 
209 
27 
251 
256 
260 
202 
266 
285 
297 
301 
303 
307 
#10 
328 
326 
£27 
329 
324 
828 
847 
c6L 
: 63 
373 
MT 
.948 
379 
£81 
3:4 
392 
397 
408 
410 
423 
441 
442 
444 
448 
453 
457 
470 
471 
480 
483 
484 
486 
468 


Ind. Cas, 
Vol. Pago. 
XXVIII 578 
» 79 

” 97 
XXVII 679 
XXI] 721 
XXVII 220 
ji 869 
XXVIII 83 
XXVI 710 


XXVIIL 45 
XXVII. 122 


” 53 

x £74 

n à: 26 

» : 989 
e) XXVII 141 
- 135 
XXVII 192 
XXV $05 

. XXVl 841 
. XXVIII - 205 
. XXVI 628 
. XXVIII 200 
XXVII . 952 
XXVII 69 
221 


XXVHI 471 
XXVl 264 
XXVIII 842 


» 527 
y *94 
m 490 

8:8 


XXIX 298 


. XXVII 518 


n 691 

» 284 

n 290 
XXVII — &04 
XXVII 892 

» 688 

. XXIX 195 
4 XXVI 271 
XXXIV 365 
XXVII 522 

" 209 

» 639 

n 659 
XXIX 37 

. XXVII 337 
5; 625 
XXIX 2x3 

” 4 

5 192 
XXVI 924 
XXVII 8506 
XXVI 676 
XXVII 653 


. XXVIII. 871 


XXIX 290 


XXVIII 662, 


XXIX 7 


. XXVI 970 





Madras Law Journal, 
Vol, XXV III—coneld, 


Ind, Cas. 
Page. Vol, Page. 
491 .. XXIX 142 
494 .. i, 16 
495 .. s 184 
505 .. B 109 
510 ., h 188 
618 uoa dà 
515 .. XXVI 916 
595 .. XXIX 314 
535 .. 298 


542 ua XXVI 249 
548 in XXVIL 26 
656 .. XXVIII — 34 
£65 .. XXVII 674 
571 .. XXIX 1 
ETT e XXVII 432 
583 ,. XXVIII 699 
589 .. XXIX 223 


E93 .. yy 229 
596 .. XXX 59 
598 .,. XXIX 00 
60 .  , 908. 
LL AN m 
624 .. | 366 
644... XXIX 976 
660 ... o n 241 
662. 982 
666 ., XXVI 353 
669 .., XXIV 519 
685 .. XXVI 455 
690 .. XXIX 830 
692 ., XXX 152 
606 .. XXIX 957 
Tol, XXIX. 
1 XXX 94 
12... XXIX .848 
16 .. 4 879 
18 .. XXX 106 
34 .. XXIX 639 
58 .. XXX a 
60 159 


63 .. XXIX 6:7 
T0 .. XXVIII 710 


75 .. XXIX 724 
80 .. XXX s 
86 .. 5 370. 
87 .. XXIX 897 
91 .. 5 248 
tö ue ^ 231 
WL . XXX 146 
110. 7 286 
)20 .. 188 
122 .. XXIX 304 
126 .. 4 449 
180 .. » 781 
137 1005 


142 .. XXVIII 624 
144 ..' XXIX 770 


159 .. XXX 260 
168 .. n 849 
172 .. XXIX. 119 
1788 .., 


XXVI” 186 


Madras Law Journal, 


Pol, XX1X—contd, 


Page. 
8 
182 
188 
384° 
195 
209 
214 
219 
229 
281 
.233 
236 
242 
269 
274 
276 
2&0 
291 
269 
£07 
314 
316 
' 819 
329 
335 
342 
858 
357 
362 
871 
38l 
,989 
54 
461 
452 
454 
* 457 
464 
467 
474 
478 
481 
504 
605 
: B14 
521 
525 
535 
638 
546 
551 
558 
569 
572 
574 
,688 
597 
607 
617 
629 
632 
639 
645 


' 688» ... 


Ind. Cas. 
Vol. Page. 
XXIX à 381 
XXX: 832 
» 565 
XXVIII 252 
XXX 317 
XXIX 486 
» 649 
XXX 257 
XXIX 588 
XXXI 236 
XXVI 847 
XXX 971 
T 208 
XXIX 178 
XXX 434 
” 355 
XXXI 224 
XXX 718 
n 539 
XXIX 808 
XXXI i2 
XXIX 286 
i “138 
XXX 205 
» 299 

» 840 

n 333 

” 858 

y 988 

» 833 

» 596 

» 6:9 

56 529 
XXVII 144 
XXX 484 
XXXI 179 
XXVI  e86 
XXVIII 828 
XXX 827 
XXXI 59 
XXX 875 
» 755 
XXXII 44 
XXXI 81 
^o» 73 
» 850 
XXX 599 
XXXI 214 
XXX 879 
^n 101 
XXXI 216 
XXX 982 
XXXI 234 
m 1C4 
XXX ' 069 
XXIX 916 
‘XXX 178 
XXXI 8326 
XXIV 120 
. XXXII 769 
XXXI 4*2 
^ 255 

s 412 
924 








( 


Madras Law Journal, 

Vol, XXIX—conold. 

E Ind, Cas. 
Page. Vol. Page. 
607 ... XXX 51r 
669: .. XXXI 818 
671 .. ji 502 
680 .. i 491 
682, .. Wu 404 
685 2 528 
693 y 642 
694 i 246 
698 ... T 920 
Gh ” 322 
708- ... ù 240 
TIO aso Oy 574 
717 E 786 
72A ds 53 
724 n £8 
728 i 188 
780 XXXII 226 
783 XXIX 489 
746 XXXII 019 

. 740 KAKAL, 783 
768 XXIX 284. 
758 XXXI 378 
760 ,. S 720 
763 XXX 806 |, 
774 ... XXIX 886 
T9 .. XXXI £60 
784 ua M 74 
786 a n 704 

158: m 588 
798... XXXUT 868 
816 ..- y, 558 
851 XXIX 298 

| 856 XXXII 258 

Madras Law Limes, 

Tol. XVI. 

1 XXVI 676 
JO ., XXVII 892 
15 e 3 179 
8. XXVI 869 
?0 , » 692 
35 » 915 
45 M 924 
48 .. n 927 
57 .. XXVIII 232 
6l XXVII 849 
76 - 26 
78 5» ^44 
80 ... ” TAT 
883 .. XXVI 152 
84 ... $i 226 
85 .. ji 991 
8 .. XXVII 861 
87 XXVI "707 
115 XXVII T4 
120 » 683 
1258 .. » 679 
129 » 688 
88 y 695 
1*0 ., XXVIII .15 
149 "XXVII 767 


9. 





) 


Madras Luw Times, 
Fol. XYII—contd. 


* 


Page. 


148 
148 
154 
158 
160 
164 
168 
170 
186 
188 
190 
191 
-10t 
193 
202 
203 
£08 
214 
218 
220 
222 
223 
224 
225 
229 
282 
234 
241 
242 
247 
253 
256 
£60 
268 
204 
286 
268 
269 
271 
$00 
811 
812 
321 
326 
320 
331 
347 
PBT 
261 
F63 
369 
877 
382 
385 
387 
389 
301 
391 
892 
£93 
398 
402 
428 
411 


Madras Law Pines, 
Fol. XVII-—coneld. 


Pago. 


419 
424 
427 
432 
435 
441 
443 
446 
447 
449 
463 
457 





Ind. Cas. 

- Vol Page. 
XXVIII 98 

54 422 

35 79 

5 205 

» 87 | 

XXVII. 192 

XXVIII 85 

» 69 

XXVII :1C01 

XXVIII 249 

a £69 

75 $898 

ES 166 

m 84 
XXVI 271 

XXVII 63 

XXVIII 867 

» 518 

M 873 

n 875 

T 376 

m 244 

m 877 

» 232 

” x 318 

ji 843 

» $09 

XXIX 49 

XXVIII 659 

XXIX a7 

XXVIII 685 

» 459 

5 670 

XXVII 843 

XXVIM 490 

" 688 

XXVII 904 

XXIX 188 

XXVI 841 

XXVIII] 625 

n 709 

n 410 

WA” 609 

XXIX 192 

XXVII 662 

» 612 

XXIX 166 
m 17 

» 183 

i 184 

XXVI 460 

XXX 55 
XXIX 185 

5? 1423 

» 60 

» 4 

XXX 144 

XXIX 12 
Sus 221 

» 54 

3 109 

56 223 

5 229 

118 


Tud..Cas. 
Vol. Page. 
XXIX 
237 
231 
ARS 201 
sm Ga 298 
234 
59 
71 
= 593 
803 
T" 248 
an ji $30 
Yol. XVIH. 
o XXIX 639 
XXX 106 
XXIX 331 
” 97 
s 78i 
724 
a 846 
$ 849 
807 
617 
94 
588 
871 
435 
308 
668 
260 
" 258 
si 145 
438 
" 7 
XXIX H6 
XXX 493 
- 436 
74 
549 
382 
54 272 
e NANGI 337 
XXX 46 
" 880 
256 
375 
i 44 
$355 
485 
497 
: 251 
T ?58 
» 529 
022 
T $10 
M 203 
5 544 
2 708 
265 
ái 589 
bisi a 6574 
S00 XXXI 12 


XXIX 
XXX 


XXIX 


. 


241. 


* 


Madras Law, Times, 
Vol. XVIII-—conid. 


( 10 ) 


' Madras Law Times, 


Page. 
5:7 
518 
521 
524 
525 
532 
633 
542 
548 
, 045 
646 


| 552 


568 
591 


| 596 


601 
602 








Ind. Cas. 
: Page. Vol. Page. 

220 .. XXX 718 
223 .. 5 S53 
226 m 991 
228 T 833 
236 » 840 
243 .. 5 846 
247 .. » 786 
248 um i 299 
2904 .. » 488 
255 .. ” 755 
278 » 675 
277 + £09 
810 : 656 
812 ^ 942 
313 ^ 707 
316 XXXI sl 
322, » à 16l 
827 .. XXX 099 
380 .. " $96 
343 x XXXI 56 
,846 |, XXX 685 
948 ou. XXXL 93 
249 A 9s 
883 .. XXX 878 
3860 .. < 889 
364 .. XXIX 894 
$66 XXXI 46 
971 ... ‘i 52 
97h |, » 206 
877 " 89 
881 » BE 
898 " 74 
885 d: 224 
887 t £72 
389 XXX 977 
394 5 101 
398 .. XXXL 104 
400 XXX 753 
401 XXIX 579 
402 XXX = 462 
409 ... 5 520 
424 .. XXXI 393 
426 ., k 326 
484 a 6 $55 
436 " 412 
450 4 296 
457 55 834 
45 » 385 
460 $5 312 
464 " 265 
469 » 502 
415 i 318 
476 » 528 
488 Ne 604 
486 » 240 
488 » 633 | 
492 E B 680 
194 $i $42 
495 " £00 
497 » 260 
500 5 246 
fOte e » 090 
.Bll . " a77 
615 XXX 989 





Vol, XVIII-—eoneld. 
Ind. Cas.’ 
Vol. Page. 
aw XXXI 853 
a " 322 
» 487 
ji 404 
" 3s 057 
; 5i 796 
» 152 
i 4 808 
i XXX 822 
wo XXXI 674 
e XXXII 326 
vw. XXXUI 858 
eae » 858 
. XXXI 330 
E 20 
XXXL 923 
» 819 
. Law Weekly, 
Vol, 1f, 
o9 XXVILD 789 
a i 792 
. XXVI 622 
E j 676 
is 5s 650 ! 
e XXVII 475 
M 54 920 
.. KANG 888 
- 5 692 
B 7865 
55 800 
5 946 
5; 881 
i 834 
» XXVIL 777 
XXVI 645 
E 757 
XXVII 861 
3 863 
. M B24 
A » £62 
. 0 XXVI 644 
T " 944 
o XXVI $92! 
» {T 
» 8&6 
we XXVI. 918 
KAMIL 8600: 
i 372 i 
3 874° 
a 877 | 
E B 889 
we NNVIEE 1. 
www KANE 924, 
we XXVIIE 88 | 
i 3i 85 
» 88 i 
n 91 
» 97 | 


Page. 
185 
188 
191 
194 
196 
200 
206 
208 
212 
219 
224 
230 
288 
236 
239 
241 
255 
257 
258 
265 
269 

_ 270 
272 
277 
282 
284 


Law Weekly, 
Vol, JI—vontd, 


Ind. Cas. 


Vol. Page. 


m XXVII 560 
we XXVII 93 
we MXVII 26 


ae ow 937 
e,» — 90 
d s: 192 
» 944 
15 53 
» 930 
" i 674 
.. XXVIII 186 
| M 189 
n x 156 
Y: » . 195 
es A 210 
E 221 
» ^ 209 
» 266 
" 2 930 
2 a 522 
nd s 271 
" » 277 
5 278 | 


3 » 422 
we XXVIL 683 


e XXVIII 378 
zr $ 392 
M08 294 
: i 34 
e XXIX 87 
T » 49 
© XXX 68 
© XXVIII 648 
» 551 

» 309 

us 632 

5 633 

5 635 

E 637 

» 670 

ir 638 

n 30 

fi ' 699 

702 


XXIX — 06 


XXVIII 5704 
Z » 707 
y ji 7.9 
p" » à 74 
ae P 838 
ae 5 710 
i 617 


e XXIX 142 
» ^ 145 
XXX 144 
XXIX 151 


» — 1&4 
, Je 
» 290 
n 12 
„ 295 
ao 2858 
XXVII 889 
XXVI 460 





Law Weekly, 
Vol, II- contd. 


Ind. Cas. 

Vol. Page. 

a XXIX 64 
E » 60 
oy 5 109 
ES 5 118 

, 8 

» 365 

; j 886 
, » 392 

: " 803 
s 229 

» 223 

»" 458 

WA » 740 
WESS 544 
x 549 


wa XXVII 970 


e) XXIX I6 
pe x 916 
e XXX 6 
ka B 59 
XXIX 770 
v » - 608 
S XXX o 228 
e » 497 
we XXIX 72 
Ss E 298 
vi : 334 
.. — XXX 258 
^ z 260 
is n TI 
i i 263 
is B 264 
4 XXIX 689 
ws XXX 4983 
©» —— 486 

3 74 

» 218 

. i 511 

a » 366 
. XXIX 808 

. XXX 988 
f » 94 
A 849 

XXIX \ 781 

4. o XXX 875 
s F 434 
: 246 

e 280 

380 

3 " 355 
5 " 539 
. XXIX 1005 

4. XXX 853 
E D 713 


Law Weekly, 


Fol. II-—contd. 


. Page. 


` 
© 
peg 
c 





Cn) 
Law Weekly. Madras Weekly Notes, 
Yol. Il—~concld. 1915—contd. 
Ind. Cas, Ind. Cas. 
Page. Vol. Page.| Page. Vol. Page. 
1138 ,, XXXI 887) 181 ..  XXVIi 192 
1132 .. » 630 | 185 xm 874 
1135 .. 3 653 -187 XXVIII 240 
1140 .. 5i 927 | 188 y 241 
1175 ... » 590 | 189 n 248 
1184 .. » 618 | 190 XXVII 872 
1188 .. y 604 | 192 XXVIII 252 
1191 .. " 057 | 201 Es 83 
1200 ... 5 819 , 203 XXVII £60 
1205 .. 3 923 | 204 XXVIII 205 
1207 +, KANIL 816 |208 .. 5 196 
1208 .. XXXI 045 |209 .. 5 492 
1210 .. 5; 8L1 | AL: .., ” 367 
1212 .. n 818 | 218... ii 495 
1214 ,. »" 833 | 217 ... j 345 
1244 . XXXII 129/221 .. 3» 278 
1247 .. XXXIII 858 | 224 .. E 527 
225 ... » 376 
— 227 » 801 
228 » 504 
229 i 518 
Madras Weekly Notes, 233 .. m 643 
1915, 236. 5 378 
237 .. is 536 
1 .. XXVII 77 | 239... S 624 
8 .. XXVI 489 |240 .. ” 788 | 
12 .. 55 847 | 24l ... R 659 
18 .. y 858 | 245 .. $i 651 
17 .. XXVII 736,246 .. a 635 
19 .. m 775 | 249 .. " 818 
21 we XXVI 274] 252... XXX 63 
22 .. i 366 | 263 .. XXVIII 108 
23 . XXVII 807 | 264 ... » 670 
28 .. " 919 | 266... bi 309 
26 .. XXVI 455/262 .. XXIX 37 
29 .. » 904, 207 .. XXVIII 332 
$81 ,, XXVII £91/|260 .. » 156 
33 .. XXVI 800 | 271 $i 599 
34 .. 55 318 | 272 .. n 939 
34 .. » 332 | 278 ... B 702 
37 . XXVII 920, 274 .. "m 637 
39 i 728 | 275 uu n 180 
45 5 323 | 276 : n 639 
48 XXVI 7851276 .. XXVII 843 
63 .., n 757 | 277 .. XXVIII 916 
76 .. 2 841, 278 .. n 102 
101 .OXXVIIH 64 | 280 D » 556 
108 .. s 69 | 281 .. i 604 
118 / 3 79 | 290 ... rr 612 
122 . XXVI 927 | 803... jt 625 
180 ... XXVII 679 | 313 XXIX 188 
132 .. 5 688 | 316 5 192 
140 .. ^" 178 | 319 » 195 
143 . XXVIII 45 | 323 » 262 
B u 5 öl | 325 is 201 
150 .. $3 87 | 327 T 142 
164 .. XXVI 863 | 330 » 203 
17, » 279 | 830 ... A 4 
159 .. XXVIII 62) 832 .. 3i 204 
162 .. XXVI 287 | 334 .. » 281 
170 .. XXVIII 113837 .. ii 62 
174... » . 282] 389 . M 118 
M .. » 97 | 346 » 365 
180 .. y 863 103 














Madras Weekly Notes, 


1915— contd. 
Ind. Cas. 
“Vol. Page. 
e)0 XXIX 356 
DII " 908 
w XXIII 043 
we XXIV 499 
we XXVI 924 
4. XXVII 892 
e XXIX 916 
we 8 549 
T 5 449 
T " 830 
n XXX 447 
we XXIX 740 
i i 976 
is " 331 
ZA 5 467 
m " 394 
. XXX 106 
. XXXI 545 
ab XXX 7 
. XXIX 688 
" 5i 781 
isi i 639 
vee XXX 178 
woe » 226 
. XXVIII 710 
e XXIX 957 
m ” 808 
cin XXX 145 
e XXVIL 674 
we XXIX 617 
"T M 462 
T » 223 
É EAJ 724 
XXX T4 
. “ 493 
m ji 511 
u " 539 
m "n 162 
"m M 154 
"m n 507 
"s m 439 
vw. XXIX 688 
^ XXX 04 
4. XXXI 1176 
w XXIX 298 
we XXVIII 699 
dx XXX 308 
‘ n" 101 
e XXVIII 34 
. XXX 713 
b s 376 
o XXVIII 422 
i » 871 
e)00XXVII 26 
eO XXX 522 
Ker XXVI 915 
m XXX 983 
"x » 435 
.. XXVIII 980 
4. XXIX 241 
4, XXX 853 
ve XXVI 53 
we XXE 603 
we XXIX 991 


Madras Weeki y Notes, 


Page. 
638 
639 
640 
648 
643 
643 
644 
650 
671 
701 
709 
713 
717 
722 
728 
726 
728 
781 
738 
740 


1915—contd 


Ind. Cas. 

Yol. Page. 
XXX. 258 

» 7 484 

„ 7 851 
XXIX 1005 

e XXXI 9 
. XXXIII 234 
ia XXX 810 
. XXXII 216 
5 XXX 669 
n - 669 

5 366 

" 265 

» 833 

p 675 

5 522 
XXXI 12 
XXX 353 
XXXI 81 
XXX 849 

7 » 755 
2 3 TT 
a 35 259 
s XXXIIL 468 
4. XXX 769 
e XXXI 59 
d XXX 634 
- 5i 707 
i. 5 520 
.. XXXIL 759 
A 35 610 
5 XXX 745 
XXIX 717 

» - 229 
XXX 69 
XXXII 809 
XXX. 882 

5 246 
XXXI 184 
XXX 827 
XXXI 98 
XXX 977 

T 927 
XXXI 93 
"E 55 

” T4 

' i 52 
E 152 
a XXX 962 
A 3 924 
m n 889 
a » 752 
: : 822 
‘ m 783 
4, XXXI 21 
E " 206 
T » 206 
T a 234, 
we XXX 569 
a » 596 
NANI 918 
XXXII 691 

4 34 691 
.9 XXX 86 
;: XXXI 398 








Madras Weekly Notes, 


Page, 


876 
880 
907 
908 
9IL 
914 
915 
916 
921 
927 
941 
947 
956 
$60 
962 
968 
1021 
1023 
1026 
1043 
1050 


Nagpur Law Reports, 
Vol. XI. 


1915-—coneld. 


Ind. Cas. 
Vol. Page. 
XXXI: 


xXx 
XXXI 


A XEXXXD 


XXVII 


e XXVI 
- XXVII 
s XXIX 


eo XXXI 


Lo XXX 


281 
927 
488 
802 
246 
478 
207 
46 
326 
412 
296 
878 
260 
588 
690 
833 
812 
373 
279 
5 
329 


859 
861 
864 
856 
988 
919 
935 
940 
969 
977 
355 





518 
862 - 
869 
924 
888 
993 
339 
325 


Nagpur Law Reports, 
Vol, XI-—conold, 








Ind. Cas, 
Page. ' Yol. Page. 
126 .. XXXI 307 
180 ... ‘er 58 
1829 .. 35 62 
163 XXX 98l 
160 .. » 980 
169 .. XXXI 6 
162 . XXX 993° 
164 .. XXXI 464 
170 » | A470 
174 5 474 
177 5 ' 867 
180 i £69 
183 .. 5 872. 
186 .. y 877 
189 S gs0- 
Oudh Cases, 
Vol, XPI. 
lo. NNVI 184 
5. dup Uu 236 
10 .. " 161 
80 .. í M1 
94 .. XXVII 118 
38 .. » 889 
43 4. XXVIII 855 
48 u 3 859 
öl .. XXVII 938 
565 .. » 72 
$8 .. XXVIII 852 
61 » 857 
00 .. XXVI 71 
66 .. XXVII' 121 
69 .. XXIX 669 
UO 0 XXVII! 670 
74 wa. XXVITL' 366 
76 .. XXVII' 609 
80 " 543 
84 . i 667 
86 ‘i 540 
90 2 609 
92 XXVIII 158 
96 XXX 193 
104 » 285 
105 " 377 
100 a 232 
114 » 492 
116 35 2X 
121 .. = 497 
lad a XXVIII 160 
125 a... XXX 691 
18b. zr. i 252 
134 : 161 
188 " 295 
145 ES 108 
147 M 269 
154 H am 
157 XXXI 744 
160 ... XXX' 270 | 


Ouh Cases, 


Fol. XVIII—conold. 


Page. 


162 
168 
188 
256 
263 
268 
272 
276 
280 
282 
289 
340 
841 
348 
845 
347 
353 
389 
361 
363 
361 
367 
369 
$72 
374 
377 
280 


Ind. Cas.. 
Vol. Page. 


XXXI 


rr » 


XXXIT 


XXXII’ 


e. XXXIII 


717 
728 
748 
424 
362 
429 
432 
451 
341 
465 
871 
857 
361 
365 
367 
243 
202 
657 
560 
615 
619 
G22 
637 
661 
663 
258 . 


555 


Oudh Law Journal, 


112 
113 


Vol. 1I. 
XXVII 


Oudh Law Journal, 
Voi, If—contd. 


: Ind. Cas. 
Page. Yol. Page. 
121 ... XXVIII- 229 
123 4. 7, 236 
127 .. 5 239 
129 ., XXVII | 424 
181 .. XXVIII 307: 
J9T- wis Y Es 357 
140 .. 7, 360 
M5 .. . - 808 
147. .. XXX: 68 
148 .. XXVI 617 

116r a XXVIII 879 

154 .. » 919 
156 s 929 
1859 .. A 366 
. 16t á 440 
162 .. 5 458 
165 .. m 161 
190 " 736 
191 ^ 847 
03 .. XXX: 208 
196 .. » 108 
198 .. 5 199 
900 .. * 200 
206 » 9208 
BOB... » 204 
212 .. z 205 | 
214 uu Y 289 
216 .. » 230 
220 .. » 232 
226 .. 5 288 
228 .. 5 193 
237 t 216 
24l .. » 9218 
216 " 220 
251 »5 433 
254 » 86 
265 » 86 
207 n 392 
259 K 240 
209 5 249 
278 » ' 257 
276 s 258 
279 5 261 
283. y 279 
285 » 981 
289 M 285 
£91 5 289 
298 - XXIX 656 
299 XXX 292 
805 » 296 
313 » 209 
320 » — P276 
82r » 200 
n » nl 
BLT. uu ” 213 
252: » 228 
385 * » — 207 
3388 .... is 284 
316 XXVIII 855 
85r XXX 208 
852 ^8 206 
363 » 420 
357, ” 224 
969^ . x 373 








( 13 ) 


Oudh Law Journal, 
Vol, II—coníd.. 


Page. 
361 
364 
366 
367 
368 
$70 
87V 
372 


"o XXXIH 


Ind. Cas. 


Vol. Page. 


aTY 
975 
384 
367 
388 


XXX + 


te XXXIV 
A XXXII 
” 


2. XXXIII 
XXXI 








Oudh Law Journal, 
Yol, II—concid. 


Page.- 
725 
726 
797 
728 
729 


T4 
776 


4 


c XXXI 


Ind. Cas. 

Vol. ,Page. 
XXXIIL 163 

» , 167 
210 
145 
246 
247 
250 
264 
447 
257 
214 
214 
260 
262 
263 
252 
264 
266 
270 
203 
203 
204 
187 
516 
147 
675 
186 


XXXIII 


» 


el XXIX 
0 XXXIII. 


^ Punjab Law Reporter, 
Vol. XVI—-1915. 


z 
e 


O 0 -10» €t CO to pa 


eo KAMIT. 645 
tee » . 873 
» ' 647 

D ye 219 

. » 221 
" n 650 
» 689 

| » 637: 
" m 630: 

. » 640 
wey y» 642- 
" »- 699 
es XXVIII: 281 
. Net reportable,- 
D ” 1 
XXVII 659. 
XXVIII 919 
XXVII 635 

S. KANE 918 
we XNVIITE 50 
3d n 53 
„e XXVIE 579 
. OXXVIIT 12 
». 14 
KANIL. 20 

» - 1098 

n 550 

D ^C 572 

Em » 574 
n 677 

542 











* 


Punjab Law Reporter, 
Vol, XVI—1915—contd, 


No.. 


33 
34 
35 
36 
87 
a8 
39 


Ind. Cas. 
Vol Page. 
^ XXVI 492 
4 XXVIII 28i 
«4 XXVII 662 
Ht ” 561 
tes $5 565 
m » 589 
. XXVIII 87 
ui n 90 
” 95 
XXVII 626 
n 980 
^ n 749 
4 XXVIIT 282 
wa KAWIT 535 
ae » 799 
«» XXVIII? 298 
4 XXVIL 610 
e XXVIII 317 
^ » 347 
4 XXVII 616 
m 5 681 
we XXVIII 850 
ve » ` 926 
» XXVII 710 
bi ” : 79 
e XXVIII? 341 
oo XXVII: 694 
sae 3» 608 
m »n 607 
Lo n 606 
Pas 3s. 622 
es — XXVI 404 
» XXVII 621 
one XXVI- 402 
ow. KAWIT 620 
rer: n 703 
- XXVI 480 
«we XXVII: 698 
are » 393 
« XXIX 160 
vit n 152 
eae ý 154 
one n 167 
e XXVIII 796 
. » ` 286 
1» Not reportable, 
m 5 
eos XXVIII. 448 
E XXIX: 194 
e XXVIII’ 801 
T » 455 
e XXIX 199 
e XXVII 723 
ees n 722 
hall ” 927 
|: XXIX 446 
4 XXVIII 975 
: XXIX 265 
. XXVII 8986 
T 3* 786 
4 XXVIII 764 
| XXVIC: 762 
SN » 754 
e XXyII* 427 


* 


Punjab Law Reporter, 
Yol, XFI—1916—contd, 





Ind. Cas. 
No. Vol Page. 
97 .. XXVIII 421 
98 .. XXVI 386 
99 .. XXVIII 431 
100 . XXVI A415 
Ju XXVIII 507 
102 » XXVI 450 
108 .. XXVIII 298 
104 .. 3 550 
105 a 375 
J06 .. XXVI 497 
J07 .. XXIX 766 
108 .. n 766 
109 .. $ 769 
110 .. 5 770 
11 » Ti8 
2 e » 780 
13 ., XXVIII 600 
114 .. XXIX 785 
115 a i 789 
116 .. a 796 
117 .. »h 799 
118 .. A 801 
119 .. XXX 167 
120 .. XXVI 593 
121 .. XXVI 426° 
122 .. 5 530 
123 ... » 390 
124 .. » 481 
125 .. XXVII 29 
126 ... XXIX 137 
197 .. XXVII 887 
198 .. ^ , 481 
129 ... y 840 
180 ,... 5 838 
181 . i 216 
132 XXIX 94 
133 XXVI 519 
184 .. 6 666 
135 . o 910 
136 . ^ 833 
187 . » 686 
138 XXVII 142 
189 .. XXIX 765 
140 » 789 
141 .. XXVIII 234 
142 XXVII 709 
143 ,,. XXVIII 238 
144 XXIX 761 
146 "m 687 
146 XXVIII 402 
147 XXIX 271 
148 á 904 
149 » 901 
150 B 887 
151 45 891 
152 » 888 
158 5 895 
154 i 898 
155 XXX 717 
156 p 524, 
157 n 528 
188 .. ly 526 
169 ... XXVIII 488 
180 731 | 


( M) 


Punjab Law Reporter, 
Yol. XFI—1915--contd. 


Ind. Cas. 
No, Vol. Page 
161 .. XXIX 7 
162 .. ., 86 
163 .. 4° OL 
664 .. —, 45 
165 .. 5 92 
166 4. n 751 
107 .. - 105 
168 .. " 750 
169 .. XXX 452 
MO .. $$ 466 
Ml aa 37 499 
M2. 0, 500 
M8 2e 5 272 
Wt e 04 481 
MÀ a - 482 
M6 .. n 485 
WT » 487 
VIS. ue o 491 
M9 .. XXIX "754 
180 .. XXVII] 961 
181 .. Not reportable. 
182 .. XXX 097 
183 .. XXVIII 000 
184 .. y 107 
185 .. p 154 
180 .. " 695 
187 .. XXXI 722 
188 .. XXX "4T 
1898 .. si 813; 
190 .. XXVIII 213 
191 .. ., 6924 
192 .. Not reportable 
193 .. XXXII 312 
194 ... XXVIII 118 
395 .. ». 44 
196 .. XXXII 315 
197 .. XXVI 882 
198 ... XXV 831 
199 .. " 867 
200 .. : 854 
201 .. XXVII 381 
202 .. x 93 
208 ... j 94 
204 .. a 203 
208 .. á 210 
206 .. » 900 
207 .. » 901 
208 .. XXVI 30$ 
209 .. » 323 
210 XXIX 993 
211 XXVIT 446 
212 XXVI 667 
28 .. n 998 
214 .. XXVII 156 
216 ... 55 164 
216 .. XXII 398 
XH... XXV 697 
218 ., XXVII 69 
219 a n 833 
220 ... XXVI 1005 
221 .. » 1001 
222 .. XXVIII 145 
223 .. XXVI 625 
224 .. XXVIL 852 











Punjab Law Reporter, 
Vol. XVI-—1915—coneld. 


Ind. Cas. 
No. Vol. Page. 
225 .. XXVII 844 
226 wa ” 664 
227 .. "» 897 
228 .. XXVI 756 
229 ... XXVII 417 
280 .. Pe 791 
231 » 746 
232 =... XXVI 441 
283 .. ET 748 
234 uu 5 543 
935 .. ». 486 
236 ... » 797 
287 .., js 812 
288 .. a 524 
289 .. " 342 
240 .. XXX 505 
241 .. XXVII 118 
242 .. 5i 116 
248 ... XXIX 382 
244 .. Not reportable 
246 .. a 
246 ,. XXVIII 738 


Punjab Record, Vol. L, 
1915, Civil, 


No, 

L .. XXVIII 278 
2 ou 4 118 
3 "XXV 480 
dcin » 856 
5 .. XXVI — 686 
6 .. XXVIII 213 
Tow n 262 
8 hi 441 
9. 957 
10 .. : 220 
Mo 5 248 
12 . XXlY 981 
18 -XXV 68 
14 5 35 
16 .. XXVII 6535 
16 .. XXVI 404 
17 .. XXVIII 695 
18 ee 4 722 
19 XXIV — 36! 
20 XXIX 272 
291 .. XXVI — 488 
22 .. » 402 
28 .. * 415 
24 .. XXIX 948 
26 .. n 348 
26 .. XXVIL 677 
27 .. — XXIX 854 
28 » 861 
29 ..  XXVH 499 
B0 a us 625 
BL u H 685 
32 .. XXIV 358 
33 . XXVI 450 
84 .. ‘i 492 





Punjab Record, Vol. L, 
19165, Civil—contd. 


Ind. Cas. 
No. Vol. Page. 
35 '... — XXIX 561 
86 ., XXVIII 431 
87 .. XXIX 667 
38 .. » 570 
39 .. $ 572 
40 .. XXVIII 286 
Al XXI 951 
49 .. XXX 84 
43 .. XXVII 29 
44 .. XXIX 655 
45 .. XXVII 951 
46 .. XXIX 265 
AT us m 7 
48 .. XXVIII 402 
49 XXIX 382 
50 oe gy 650 
51 .. — XXIX -938 
52 .. XXX 71 
53 .. XXVII 542 
54 .. XXVII 53 
55 XXX BT 
56 uu 1 90 
BT os 100 
58 un x 104 
69 .. XXXI 64 
60 .. XXVII 594 
6l ww. XXXI 45 
62 .. XXVIII 455 
63 .. 5 975 
64 .. XXXI 73 
05 oo m 76 
68 o 5 80 
67 ow » 86, 
68 5 159. 
69 »: 192 
70 .. XXIX 258 
“1 XXX 617 
72 XXXI 241 
78 XXIX 778 
Tå XXXI 199 
5 a " 202 
76... 4 209 
"7. * 205 
PMB ee a 212 
79 5 216 
80 5 722. 
81 . M 264 
82 » 221 
83 » 230 
84 " 237 
83 T 634 
86 XXXI 315 
87 . XXXI 463 
8S8 .. ii 469 
89 » 416 
90 n 633 
91 .. " 597 
92 .. » 641 
93 .. XXIX 807 
94 XXXI 489 
96 . ss 493 
90 . " 497 
9€. XXXII 35 
98 XXXI  f96 


Punjab Record, Vol, L, 
1915, Civil —concld, 


s 


f 


No. 

99 
100 
101 
102 
103 
104 
105 
106 


-307 
" 308 


109 
110 


CODO IDEO bo bah 


Ind. Cas. 

. Vol, Page. 
we KANTI 250 
E 4 40. 
n 48 

nc 88 

XXX 526 

. XXXII 11 
” 16 

5 18 

” 29 

» 88 

XXIX 804 

i 802 
| 
Criminal. ! 
|| 
XXIX 902 | 
: XXVUI 724! 
5 5 524 | 
A Ses nde 336. 
P " 829 
i 35 825 
ans XXX 165 
ww» XXVIHI 796 
E XXIX 669 
5 ji 821 
; » 817 
+ si 823 
e KAWIN 107 
ate XXIX , 826 
TT sj 827 
; XXX 737 
XXVIII 788 
XXXI ^ 041 
XXVIII 822 
XXXI 382 

T ' 643 

1 876 

XXX 781 

~ XXXI 386 

5 646 

ji 644 

m 880 

XXIX 105 
XXXII 148 

” 165 

Revenuc. 

XXIX 498 

* £02 

XXXI 400 

" 288 
XXXII 102 





( d5 ) 


Punjub Weekly Reporter, 


Punjab Weekly Reporter, 
Vol, X, 1915, Civil. 


Domo e on A 


Ind. Cas. 

Vol. Page. 

. XXVII 608 
. XXVI 492 
. XXVII 642 
" 3 561 
" E 562 
5; &65 

i 589 

3i 593 

5 823 

» 508 

p 608 

" 607 

3; 606 

622 

x 646 

XXVI '426 
XXVII 703 
XXVI 480 
XXVII 699 
XXVI 402 
XXVII 6x0 
XXVI 404 

we XXVII 621 
T » 722 
avy n 728 
i » 625 
is i 927 
3 s- T70l 
.. XXVI 888 
a XXVIII. 421 
: 5 427 
. aj 431 
4. XXVII 689 
; 3 637 
; 355 630 
es XXVI O 415 
. XXVIIL 607 
e XXVI 460 
A » 407 
. KXVIH 3875 
n 560 

5 655 

ow» XXVI 520 
. XXVIII 600 
» XXVII 650 
. XXVI $90 
4 XXVII 604 
x $ 29 
a XXVI 481 
e XXVII 341 
» 926 

XXIX 187 
XXVII 481 

. XXIX 271 
. XXVII. 847 
.. XXVII 768 
. XXVIII. 142 
. 5 288 
Si » 234 
2 XXIX 755 
so " 799 
E » 761 
ws XXVIH 402 








Vol, X, 1915, Crvii—contd. 


69 . 


£6 .. 
8T . 


Ind. Cas. 
Vol Page. 
XXIX 146 
» 778 

n 769 

5: 687 

» 766 

5 766 
XXVIII 975 
5s 488 
XXIX 265 
» 781 

5 901 

w 904 

» 780 

» 887 

L BRS 

P 891 

> 893 

5 895 
XXX "M 
XXIX 7CO 
" 781 

4 764 
XXV] 519 
XXVIII 961 
XXVI 833 
XXIX 194 
i 7 

" 811 
XXX 387 
5s 389 
XXIX 152 
» 180 
» 253 
m 199 
XXX 605 
3 507 
XXIX 650 
9 656 
i 567 
m 570 
, 8m 
» -£05 
XXX #09 
» + 500 

35 429 

5 $13 

A 517 
XXIX 807 
" 382 
K 802 
XXX 481 
XXXI 272 
XXX 482 
PA 487 
485 

5 491 
XXIX 804 
5 791 
XXX 817 
XXIX = 854 
» | 867 
XXX 657 
XXXI 722 








d 


Punjab Weekly Reporter, 
Vol, X, 1915, Civil—concld. 


Ind, Cas. 
No. Vol. Page. 
126 XXX 818 
127 m 28 
128 ji 31 
J29 .. s 22 
16 S 84 
431 XXVII 616 
J32 XXVIII 286 
“188 XXXI 287 
124 XXX 100 
136 5 90 
136 .. XXXI 45 
137 ... XXVIII 456 
138 Not reportable. 
189 XXXI 54 
140 XXXI 312 
141 XXXI 230 
142 " 78 
143 XXX 624 
144 XXXI 76 
145 XNX 526 
146 XXXL 80 
147 XXX 598 
148 XXXI 85 
149 , 3 241 
180 .. " 797 
161 , » 169 
163 .. T 802 
158 .. 54 S08 
154 '... B 209 
_185 ... XXVIII 12 
166 . XXXI 191 
157 .. ph 202 
198 .. 3; 800 
169 n 199 
160 n 862 
161 4. y 863 
162 .. » 805 
168 - » 27 
164 .. i 205 
165 ., XXXII 316 
166 XXX 104 
167 n 87 
168 XXXI 641 
169 » 497 
170 ” 533 
171 53 215 
172 Sy 221 
173 * 212 
174 » 294 
175 " 493 
176 T 257 
Y o. " 186 
178 . " 154 
179 3 196 
180 js 469 
J8U qus 0s 463 
182 .. ” 696 
Criminal. 
1 XXVII 837 
2 » 2219 
3 jis 224 


Punjab: Weekly Reporter, 
. Fol. X, 1915, Criminal-— 


concld. 

; Ind. Cas. 
No. Vol. Page. 
4 .. XXVII 838 
8 u 5 840 
6 ... M 154 
T aa ». 762 
8 iu n». 04 
9 .. 5 766 
JO. . " 846 
Jl .. XXVIII 738 
10a . VI 269 
116 Not reportable. 

lla .. » 
32 ... XXVIII 722 
18 ., XXIX 94 
14 .. XAVI 216 
15-4 XXX 436 
16 .. XXVII Böl 
17 XXX "97 
18 » 641 
19 ... m 646 
20 .... XXVIII 107 
24 ..* » 322 
‘22 e. ; XXIX 101 
28 .. . n» 105 
24 3i 86 
25 .. m 75 
28 .. XXX 458 
BT P 461 
-28 ou XXXI 397 
29 .. XXIX 826 
90 .. XXX 748 
31 .. » 456 
32 EE 452 
93 ,.. XXIX 827 
84 XXX 747 
85 u » 189 
86 5 157 
97 .. XXVI 828 
88 ... XXXI 043 
39... » 882 
40 XXX 781 
41 XXXII .6900 
42 .. 'XXXI 876 

Revenue. 
Le ive XXX 839 
2-44 » 846 
3 ,.. XXIX 802 
4. XXX 848 


Sind Law Reporter, 


Voi. VIII. 

From August to December, 
. 1914. 

199 XXVIL 902 
208 .. oo» . 905 
e 207 .. n 907 
:218 uu » 910 
. XXVIII. 105 


215 








( 16 ) 


Sind Law Reporter, 
Vol. FIII—contd. ^ 


Page. 


218 
232 
229 
233 
285 

. 238 
241 
247 
257 
260 
264 
267 
269 


: 270 


272 
275 
279 
294 
802 
306 
309 
322 
825 
827 


329- 


331 
835 
337 
340 
341 


948 


Ind. Cas. 

Yol. Page. 
XXVII, 999 
ws XXVIII 5 
d. » 108 
» 95 


Dr 


> XXVI 
. XXVIII 


TI » 


m 60 


m ji 
Vol. IX. 


From January to October, 


XXX 18 

, ” 19 
"T 24 
» XXIX 928 

. XXX 156 

© XXIX. 933 

, » 930 

+, XXX 51 

X » 35 

t ” 37 
T » 325 
T ” 456 
v ^ 25 
| XXXI 486 
» 7 

m » 50 
es XXX 908 
m " 1003 
ce XXXI 460 
eO XXX 1000 
m » 936 
e XXXI 87 
m XXX 1001 
wa SXXI 479 
we XXXI 132 
one XXX 994 
nr m 998 
. XXXIII. 615 
.. XXXII 580 
ides ap 640 





Bind Law Reporter, 
Vol. 1X—voneld. 


Page. 


126 
132 
184 
387 
141 
143 
148 
160 
158 
160 
164 


Ind. Cas. 
Vol. Page. 
we XXXIII 675 
e XXXII 675 
we » 554 
e. XXXIII 668 
. XXXIIL 679 
; 5 548 
XXXIII 684 | 
XXXII 682 
+ 669 
» 420 
4 629 
"s 616 
; : 68S 
s i 671 
s 5» 689 
sa » 669 
: 55 551 
és 665 


Criminal Law Journal, 


Vol. XVI. 
XXVI 








Criminal Law Journal, 


Vol, XVI—contd. 


Ind. Cas. 

Page Vol. Page. 
72 XXVI 064 
73 5i 665 
74 » 666 
Th s 5 666 
76 u Pe 667 
76. s" 663 
78... " 670 
70 .. m 671 
80 55 672 
BL a n 993 
83 ji 995 
84 » 936 
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MADRAS HIGH COURT. 
Secono Orvit Arrear No, 942 or 19132. 
August 9, 1915. 
Present:i—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Napier. 


S. SHUNMUGAM CHETTY--PramTIF»F— || 


APPELLANT 
versus 
SUBBA REDDI AND orugRgS—DEREFENDANTS— 


RE-PONDENTS. 

Specific performance—Contract to sell land—--Contract 
set wp different from that proved—Time not of the 
essence of the contract—Part performance of contract 
set wp—Specific performance of contract provel— 
Contract with managing member of Hindu Jamily—- 
Sons, whether liable as legal vepresentatives after his 
death—Civil Procedure Code (Act V of 1908), O. FI, 
v. 197—Amendment of plaint. 

A suit for the specific performance of a contract to 
sell land is not liable to be dismissed merely on the 
ground that the contract proved in the case is 
different from the contract alleged in the plaint. 
2, col, 2.] 

Where time is not of the essence of the contract 
and especially where there has been «a part perfor- 
mance of the contract as alleged by the plaintiff, 
the Court should allow an amendment of the plaint 
(if necessary) unde: Order VI, sule 17 of the Civil 
Procedure Code, and decree specific performance of 
the contract as proved. [p. 3, col. 1] 

Where the suit is on a personal contract entered 
into with the managing member of a Hindu family, 
it can, on his death, be enforced against the sons and 
they will be liable, as legal representatives, to 
fulfil the contract inthe place of their father if that 
contract is, according to Hindu Law, binding on them. 
But where the sons plead that the sale is not 
for a legal necessity and that they are, not bound 
by the contract of their father to sell his share in 
the plaint lands, a Court would be justified in refusing 
to Eu specific performance against them.  [p. 3, 
col. 2. 


Second appeal against the decree of the 
District Court of Ramnad at Madura, in 


[p. 


^ 


Appeal Suit No. 687 of 1911, preferred 


. 4 








against that of the Subordinate Judge of 
Ramnad at Madara, in Original Suit No. 
250 of 1910. 

Mr. R. Kuppasami Adyar, for th Appel- 
Tant. 

Messrs. K. Balamakunda Atyar and K. 
Jagannatha Aiyar, for the Respondents. 

This second appeal coming on for hearing 
on the 27th October 1914 and having stond 
over for consideration till the 10th November 
1914, the Court delivered the following 

JUDGMENT 


Sapastva AiYaR,J.— The plaintiff is the 
appellant in the second appeal here. He 
sued for specific performance of a contract 
whose terms according to the plaint were 
as under:— 

(1 The purchase-money was fixed at 
Rs. 4,600 on the llith November 1909 
out of which the plaintiff gave an advance 
of Rs. 200; 

(2a) Of the remaining Rs. 4,400, Ra. 920 
should be deposited before the Sub- Registrar 
before whom the sale-deed of the plaint 
properties had to be registered; 

(2b) For the remaining Rs, 3,500, the 
plaintiff (vendee) was to execute a mortgage- 
deed to the defendants (vendors) mortgaging 
the properties that were to be sold, and 
fixing a period of three years for the repayment 
of the Rs. 3,500 with interest at 3} per cent. 
per annum; and 

(3) That the defendants should go to 
Satur with the title-deeds of the properties 
on lst December 1909 and execute the 
sale-deed and register it. 

The lower Appellate Court found that 
the contract between the plaintiff and the 


“contfact set up by the 


» bo 
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defendants was not on the terms 2 (a) 
and 2 (b) mentioned above, but that the 
term was that the plaintif should pay 
the Re. 4,400 (the balance of purchase- 
money) in cash before the lst December 
1909 and obtain the sale-deed, and that 
the plaintiffs case as to his being entitled 
to obtain the sale-deed by merely tendering 
a hypothecation deed for Rs. 3,500 of the 
purchase-money repayable in three years 
was false and that it was due to the 
default made by the plaintiff in not being 
ready to pay the whole Rs. 4,400 that the 
contract was rightly put an end to by the 
defendants. On these findings, the plaintiff's 
suit was dismissed with costs. 

We must accept the findings of fact by 
the learned District Judge including the 
finding that the plaintiff was not ready and 
willing to pay the Rs. 4,400 on or before 
the Ist December 1909, But then it is 
‘contended by the . plaintiffs learned 
Vakil 

(a) that ae in this case is not of the 
essence of the contract; and 

(b) that the plaintiff ought to have been 
at least given a decree for the specific 
performanes of the contract with the 
terms as found by the District Court. 


Neither of the Courts below has definitely 
found that time was or was not of the 
essence of the contract in this case. 
Even if time was not of the essence of 
the contract, the question remains whether 
the contract proved in this case being different 
from the contract alleged in the plaint, the 
plaintiff is entitled in a Court of Equity 
to obtain specifie performance of the contract 
proved. This question is by no means 
free from difficulty. (See paragraphs. 634 
to 636 of Fry on Specific Performance.) 
In Mortimer v. Orchard (1), Lord Chancellor 
Loughborough considered that in strictness 
the bill ought tu have been dismissed when 
the couiraet alleged by the bil filed in 
equity was different from the contract made 
by' the defendants. (In Fry the decisisn is 
attributed to Lord Rosslyn.) But the Lord 
Chancellor gave “the plaintiff credit for 
building the house” on the property agreed 
to be leased and specific performance was 
decree for the plaintiff according to the 
answers of the 


(1) 2 Ves. (Jun.) 243; 30 E, R. 615. 
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defendants. In Hawkins v. Maltby (2) where 
one contract was alleged and another proved, 
the bill was dismissed, without prejudice to 
another’ bill permitted to be filed. Under 
the old practice of the “Court of Chancery 
that Court was incapable of permitting an 
amendment of the record at the hearing 
except under very unusual circumstances, 
and hence unless the defendants consented | 
to a decree being passed in the plaintiff's 
favour according to the contract admitted 
by thém or unless the variation between 
the contract alleged and that proved consisted 
in the plaintiff's admission of some terms 
against himself or the omission of some 
terms in his own favour or unless such 
variation was immaterial and unimportant, 
‘the Court of Equity had to dismiss the bill. ' 
But after the Judicature Acts, the High 
Court with its larger powers of amendment 
of records at any stage and ability to 
deal with tbe matter once for all would 
probably allow such amendments as are 
necessary “for the purpose of determining 
the real «questions in controversy between 
the parties". Where there had been part- 
performance, the inclination ‘of Lord Cots 
tenham’s mind in Mundy v. Jolliffe (3) 
seems to have been against dismissing 
thebil. Their Lordships of the Privy Council 
seem also to have been influenced by the fact 
of the part-performance of the contract 
in Oxford v. Provund (4) gin arriving at the 
conclusion that the real contract between the 
parties might be ordered tu be specifically 
performed, though the contract alleged in 
the plaint was different. In the present 
case the plaintiff alleged in paragraph 5. 
of the plaint that the properties agreed to.be 
sold were placed in plaintiffs possession on 
the very date of the contract but the defend. 
ants denied it. That question has not 
been gone into by the lower Courts. Nor 
was any specific issue raised upon the 
question whether time was or was not 
considered of the essence of the contract, 
and whether on the plaintiff's. failure to 


‘pay the Rs. 4,400 in cash before: the Ist 


December 1909 the defendants were entitled: 
to rescind the contract. This suit was brought, 


(2) 8 Ch. App. 188; 87 L. J. Ch. 58; 17 L. T. 897; 
16 W. R. 209. 

(8 (1839) 6 MyL & Cr. 167; 9 iu J. Ch. 35; 3 Jur. 
1045; 41 E. R. 334; 48 R. R, 262. 

(4) 5 Moore P. O, (x. s.) 150; 2 P, C. 136; 16 E. Re 
412. 
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yon 21st January 1910 withintwo months of 
“the time fixed for the performance of the 
contract; Having regard to Order VI, rule 
17, of the Civil Procedure Code if time 
was not of the essence. of the: contract 
and the defendants were, therefore, not 
justified in putting an: end to the contract 
and if especial there had been a part- 


performance of the contract as alleged by: 


tke plaintiff, I would be disposed to allow 
an amendment of the plaint (if necessary) 
and give judgment for the plaintiff 
specific performance: of the contract as 
proved in the case, allowing damages to the 
defendants for the plaintiff’s failure to pay 
the Rs. 4,400 within the 1st December 1909. 
But before deciding the second appeal, it is 
necessary to obtain findings on the following 
issues on the evidence on record:— 

(1) Was the time mentioned in Exhibit I 
for the performance of the contract of the 
essence of the contract? 

(2) Was there part-performance of the 
contract by the plaintiffs having been put 


in possession of the properties as- alleged: 


in the 5th paragraph of the plaint? 

Two months’ time from the date of the 
receipt of records is allowed for submission 
of findings, and ten days for objections. 

NAPIHR, J.—I concur in the order 
proposed by my learned brother and reserve 
the consideration of the principles to be 
applied until the return of the findings. 

In compliance with the above order, the 
. District Judge of Ramnad submitted a 
negative finding on the first issue and an 
affirmative finding on the second issue. | 
. This second appeal coming on for final 
hearing yesterday and to-day after the return 
of the findings of the lower Appellate 
Court upon the issues referred by this Court 
for trial, the Court delivered the following 

JUDGMENT.—The 2nd defendant's sons, 
though they obtained their father's interest 


in the plaint properties by survivórship, 


might be treated as properly added as his 


legal representatives for the purposes of the. 
Code of Civil Prozedure in this suit brought’ 
ona personal contract by their father and’ 
they willalso be liable as legal representa-. 
tives to fulfil that contract in the place of: 
their father if that contract was, according. 


to the Hindu Law, binding on them. 


There is nothing in the plaint 4o indicate. 


flint the punt contract’ was entered into for 


' beginning, as they were interested 


for: 
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any such family necessity as will be binding 
on the undivided minor sonsof the 2nd defend- 
ant. The plaintiff ought to have, strictly 
speaking, made the sons of the 2nd defend- 
ant also parties to the suit from the 
in the 
properties in respect of which he wished 
to obtain a sale-deed [see section 27, clause 


-(c) of the Specific Relief Act. ] 


The plaintiff’s learned Vakil argued that 
it is possible that the plaintlands are the 
self-acquisitions of the defendants Nos. 1 and 
2 and that the 2nd defendant’s sons are 
only entitled to their father’s half share 


as his heirs in: the strict sense. There is, 
no doubt, such a possibility - though the 
probability seems to point the other 
way. 


“One of us was to some extent prepared 
at the former hearing in this case to use 
the discretionary power of the Court to- 
decree specific performance in the plaintiff's 
favour even though plaintiff did not prove: 
the particular contract set up by him. But 
having regard to the further difficulties 


' raised by the contention now put forward 


by the minor sons of the deceased 2nd defend- 
ant who are, having regard to the 
presumptions of Hindu Law, prima facie, 
not bound by thecontract of their father. 
to-sell his share in the plaint lands, we 
are of opinion that the Court's discretion 
wil be more properly exercised by refusing 
specific performance in plaintiff's favour. 

In the result the lower Appellate Court's 
decree so faras it dismisses the suit is 
confirmed but as to the question of costs, 
we think that the proper order is to direct 
the parties to bear their respective costy 
throughout. 


Appeal dismissed, 
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MADRAS HIGH COURT. 
CIL Revision Perition No. 2 or 1914. 
: August 31, 1914. 
Present:—Mr. Justice Sadasiva Aiyar and 
: Mr. Justice Napier. 
K. R. SUBRAMANIA TYER— Derenpant— 
PETITIONER 
versus 
VENKATARAMIER AND OTHERS-— 


Prarntirrs— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), O. XXII, v. 9, 
cl. (2), applicability of—Abatement of suit owing to 
cause of action not surviving— Plaintiff s legal repre- 
sentatire, whether can apply to set aside abatement— 
Order of abatement a decree —Malicious prosecution 
of manager of undirided Hindu family—Cawoe of 
action, whether survives to remaining co-parceners. 

Order XXII, rule 9, clause (2) applies only to cases 
where an abatement takes place in consequence 
of an application not having been made “within the 
time limited by law" io bring in the legal repre- 
sentatives. [p. 4, cols. 1 & 2.] 

Where, therefore, a Court treats a suit as having 
abated owing to the cause of action not surviving, 
there is no right in the plaintiff’s legal represen-. 


tative to apply underrule 9 clause (2) to set aside, 


thatabatement. [p. 4, col. 2.] 

An order of a Court declaring that a suit has 
abated owing to the cause of action not surviving 
isa decree as it determines that the right of the 
plaintiff ceased to exist on his death, [p. 4, col 2.] 

An appeal against an order passed on one date can- 
not be treated as one against a deoree passed on a 
different and prior date. [p. 4, col. z.) 

The cause of action for a suit for damages caused 
by the malicious prosecution of the manager of a 
joint undivided Hindu family does not, on his death 
survive to the remaining co-parceners even as regards 
that portion of the claim which related to the loss 
incurred by the estate, because the surviving mem- 
bers of an undivided famil: are not representa. ives 
of the deceased member. [p. 5, col. 1.] 


Petition, under section 115 of Act V of 1908, 
praying the High Court to revise the order 
of the District Court of Tanjore, in Appeal 
Suit No. 623 of 1912, preferred against that 
of the Court of the District Munsif of 
Valangiman, in Interlocutory Appeal No. 259 
of 1912, in Original Suit No. 347 of 1910. 

Mr. G. S8. Ramachandra dyar, for the 
Petitioner. 

Messrs. M. O. Parthasarathy Aiyar and T. 
Natesa Azyar, for the Respondents. 


JUDGMENT. We think that when a 
Court treats a suit as having abated owing 
to the cause of action not surviving, there is 
eno right in the plaintiff's legal representative 
to apply under Order XXTI, rule 9, clause (2), 
of the Civil Procedure Code to set aside that 
abatement. Olause (2) of rule 9 applies 
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only to cases where the abatement takes 
place in consequence of an application not 
having been made “within the time limited 
by law” to bring in the legal representatives. 
This seems to us to be quite clear from the 
second sentence in clause (2) of rule 9 which 
refers to the setting aside of “the abatement” 
(that is, the abatement mentioned in the 
lst sentence) if it be proved that he (the 
legal representative) was prevented by any 
sufficient cause from continuing the suit. 

We think that au order of the Court 


.deelaring that a suit has abated owing to 


the cause of action not surviving is a decree, 
as it determines that the right of the plaintiff 
ceased to exist on his death and, therefore, it 
falls within the definition of a decree, 
there being no appeal provided for in the 
Code from that order "as an appeal from an 
order" [see exception (a) to section (2) of 
the Civil Procedure Code]. í 

The District Munsif, therefore, acted 
illegally in entertaining and adjudicating 
on the incompetent application filed under 
Order XXII, rule 9,and the District Judge 
also acted illegally in adjudicating upon 
such an application on appeal. Both Courts 
ought to have rejected the petition filed. 
under rule 9 in March 1912, leaving the 
plaintifi's, legal representatives to appeal 
against the prior order and decree of 19th 
December 1911 which dismissed the suit as 
having abated and on the ground that the 
right to sue did not survive. 


We set aside the order of the lower 
Appellate Court and restore that of the 
District Munsif dismissing the respondents: 
application, though the ground of our deci- 
sion is different from that relied on by the 
District Munsif. 


-It is urged that we might treat the appeal 
to the District Court against the order of the 
District Munsif on the petition of 7th March 
1912 (Interlocutory Appeal No. 259 of 1912) 
as an appeal against the decree of the District 
Munsif dismissing the suit passed on 19th 
December 1911. 1t is difficult to treat an 
appeal against an order passed on one date 
as an appeal against a decree passed on 
a different and prior date and there is also 
the fact that the Court-fees paid (8 annas) 
cannot cover the fees due on the memo- 
randum of appeal against the decree (that 
is Rs. 37-8). Further, we are of opinign, 
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that treating the appeal to the lower ‘Appel- 
late Court. as an appeal against the decree 
of December 1911; the lower Appellate 
Court was in error in holding that. the cause 
of action for a suit for damages caused by 
the malicious prosecution of the manager of 
an undivided Hindu family could survive to 
the remaining co-parceners even as regards 
that portion of the claim which related to 
the loss incurred by the estate in the defence 
of the criminal case brought against the 
manager. The cause of action is a single 
and indivisible one and it is a personal 
action, though the injury caused to the plain- 
tiff may not be a personal injury in the 
sense ofan injury to the physical or bodily 
personality. Section 89 of the Probate and 
Administration Act admittedly cannot ve 
availed of, as the survivors cannot obtain 
Letters of Administration to the undivided 
properties and the deceased left no estate, 
all his interests having lapsed to the other 
members of the family by survivorship at 
the moment of his death. ‘Nor could the 
Legal Representative Suits Act, XII of 1855, 
apply for three reasons. Firstly, because the 
wrong which survives to the legal repre- 
sentatives must “have been committed within 
one year before his death” (that is, the death 
of the plaintiff) whereas in this case the wrong 
was committed more than oae year before 
the plaintitf's death; secondly, because section 
l of the Act of 1555 relates to the maintain- 
ability of a suit by the representatives and 
not to the continuation of a suit already 
instituted and thirdly, because the surviving 
members of an undivided family are not 
representatives of the deceased member. 

There will be no order as to the costs of 
the petition. . h^ 

Petition allowed, 





NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 

Civiu Reviston Peririon No. 34 or 1914. 
December 5, 1914. 
Present;-—Sir Henry Drake. Brockman, KT., 

J.O. : 
BHANYAC--PLAINTIFF— APPLICANT 
versus 
NAKA AND oTHERu3—DEFENDANT3— 


T RESPONDENTS. i 
Jurisdiction—Nature , of velief determining factor— 
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Suit to recover damages for wrongful removal of fruits 
—Provincial Small Cause Courts Act (IX of 1891), 
Sch. IL Art. 81. - 

It is merely the nature of the relief sought that 
has to be looked toin determining the jurisdiotion 
of a Court. [p.6,col. 1.] 

Bapuji v. Kuvarji, 15 B: 400 and Lakshmandas v. 
Anna, 82 B. 356; 6 Bom, L. R. 731, referred to. 

The mere fact of o question of title arising 
does not prevent s suit being cognizable by a Court 
of Small Causes. [p. 6, col. .] 

Narayan vw. Balaji, 21 B. 248; Puttangowda v. 
Nilkanth, 20 Ind Cas, 974; 15 Bom. L. R. 773; 37 B. 
875, followed. 

Where the plaintiff alleged that he bought the 
defendant's share of certain fruit produced in a 
jungle and sued to recover damages for wrongful 
removal of the same fruit: 

Held, that the suit was not one for mesne profits 
and was triable by a Small Cause Court. [p 4 col. 
»] 

Civil revision against the order of the 
District Judge, Bhandara, dated the 19th 
December 1913. 

Mr. A. V. Z njarde, 
ents 

JUDGMENT.—This is an application 
under section 115, Civil Procedure Code, 
for revision of an appellate order passed by 
the District Judge,  Bhandara, deciding 
that the 'applicant's plaint was rightly 
returned to him by the Munsif, Bhandara, 
for presentation to the local Court of Small 
Causes. 

The plaint was originally presented to the 
Subordinate Judge, Bhandara, who exercises 
the powers of a Court of Small Causes in 
suits. cognizable by such a Court and 
not over Rs. 500 in value That learned 
Judge considered the claim to be one 
for mesne profits and following the decision 
in Lachman Rao v Waman Rao (1) returned 


for the Respond- 


. the plaint. 


The claim as laid in the plaint is to 
recover damages for wrongful removal of 
mahua and mango fruit from the jungle of 
Mauzas Pipria and Pitesur, in which the 
defendant Naka has ashare. The plaintiff 
alleges that he bought Naka’s share of the 
said fruit produced in the Fasli year 1321 
(1911-1912 A. D.), but that the other 
defendants, Sakia and Appa, forcibly removed 
the produce. He seeks to recover Rs. 150 
from Sakia and Appa or in the alternative 
from Naka. ; 

I agree with tbe Munsif and the District 
Judge in thinking that the suit as brought 
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is nob one for mesne profits. The decisions 

in Krishna Prosad v. Maizuddin (2), Annamalai 

v. Subramanyan(3) and Ramu Atyar v. Swami- 

natha Iyer (4) are clear authorities for the 

view that-Article 31 of the second Schedule 
to the Provincial Small Cause Courts Act, 

1887, has no application. Nasir Khan v. Kara- 

‘mat Khan (5), cited by the learned Munsif, 

was decided under the Act of 1865, but in 

Krishna Prosad v. Maizuddin (2) it was 

pointed out that under that Act also a suit for 

the wrongful reaping and carrying off of the 
produce of land was cognizable by a Small 

‘Cause Court. What has to be looked to 

in determining the jurisdiction is merely 

the nature of the relief sought: see Bapuji v. 

Kauvarji (6) and Lakshmandas v. Anna (7). 

The mere fact of a question of title arising 

-does not prevent a suit being cognizable 

by a Court of Small Causes: see Narayan v. 

-Balaji (8) and the decision of the Full Bench 

in Puttangowda v. Nilkanth (9). I may add 

‘that it has long been the practice of this 

Court in applying section 102, Civil Proce- 

"dure Code, to treat cases of the present kind 

‘as so eógnizable. ` 
The suit must be tried by the Subordinate 

: Judge, Bhandara, in the exercise of his Small 

‘Cause Court jurisdiction. Al costs hitherto 

incurred will be costs in the case, I allow 

‘Rs. 10 as Pleader’s fee in this Court. 

i f Revision rejected. 

+ (2) 17 0. 707. 
(3) 15 M. 298. 
(4) 11 Ind. Cas. 31; 35 M. 720; 21 M. TL. J. 442; 

* (1911) 2 M. W. N. 189. 

^ (5) 8 A. 168. 

(6) 15 B. 400. 

(7) 82 B, 356; 6 Bom. L, R. 781. 

(8) 21 B. 248. 

(9) 20 Ind. Cas. 974; 37 B. 675; 15 Bom, L. R. 773. 
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CALCUTTA HIGH COURT. 
ORIGINAL Civiu Sum No. 1039 or 1910. 
February 15, 1915. 
Present:-—Mr. Justice Chaudhuri. 
RUNJA LAL BANHRJI— PLANTIFE 

versus i i 
NARSAMBA DEBI AND ANOTHER— 
DEFENDANTS. : 


@Damdppat, rule of, applicable to mortgages under 
Transfer of Property Act (IV of 1882.) 4 


“parties. 
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Jn the Oaloutta High Court, the uniform rule has 
been to disallow as between Hindus interest larger 
than the amount of principal in making up a mort- 
gage account. [p. 6, col. 2.] i 

The rule of damdupat is applicable to mortgages 
under the Transfer of Property Act. [p. 7, col. 1 


Mr. C. O. Ghose, for the Plaintiff. 


JUDGMENT.—-This matter arises upon 
a. contention raised on behalf of the plain- 
tiff that the rule of damdupat does not apply 
to mortgages under the Transfer of Property 
Act. There was a reference for accounts 
upon a mortgage decree in this suit in the 
usual course. Accounts have been taken 
and the Official Referee has made his report, 
disallowing interest exceeding the amount 
of principal applying the rule of Damdupat. 


It was contended before me on the strength- ` 
of Madhwa 


° Sidhanta Onahini Nidhi v. 
Venkataramanjulu Naidu (1) that the rule 
of Damdupat does not apply. The question 
has not so far come up for decision in this 
Court. In Inthe matter of Hari Lall Mullick 
(2), the point was raised butnot decided. 
It was heldin that case that an order 
admitting a creditors claim was tanta- 
mount toa decree, and as such put an. end 
to the contractual relationship between the 
The very same principle has . been 
acted upon in the case of Nanda Lal Roy v. 
Dhirendra Nath Chakravarti (8). In the 
Bombay case of Jeevanba? | v. Manordas 
Lachmandas (4), the learned. Judge held 
that the rule of damdupat was applicable. 


.I find, however, that in that case 26 Madras . 


was nob cited. The current of decisions in 
the Bombay Court has been that the rule of 
Damdupat does .apply: see the case of 
Swundarabat v. Jayavant Bhikaji Nadgowda (5). 


In this Court the uniform rule, so far as 
Ikuow, has been to disallow as between 
Hindus interest larger than the amount of 
principal in making. up a mortgage account. 
As a Court of first instance I am not pre- 


. pared ‘to follow, under the circumstances, 


the Madras case of Madhwa Sidhanta Onahind 
Nidhi v. Venkataramanjulu Naidu (1). 
It seems to me that in that case the learn- 
ed Judges have overlooked the provision of 
section 4 of the Transfer of iu Act, 


(1) -26 M. 662. 

2) 88 C. 1269; 10 0. |W. N. 884. 

3)- 21: Ind. Cas. 974; 40 C. 710. 

4) 8 Ind. Cas. 649; 85 B. 199 at p. 203; 12 Bom, L. 
..R. 992. 

(8) 24 B. 114; 1 Bom. L, R. "551 


a 
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taken with-section 37 of the Contract Act, It 
is conceded ‘in the Madras case that in the 
Contract „Act provision has been made for 
"the - application of the rule of damdupat. 
Section 4 of the Transfer of Property Act 
provides that the chapters and sections of 
that Act which relate to contract shall be 
taken as part of the Contract Act. I, therefore, 
confirm the report made by the Referee and 
disallow the contention raised. 





SIND JUDICIAL COMMISSIONER’S 

COURT. 
Seconp Crvin APPRAL No. 18 or 1913. 
March 19, 1915. 

"Prosent: —Mr. Pratt, J. C., and Mr. Fawcett, 
A. J. C. 

Muscat NUR KHATUN AND OTHERS—-— 

D&FENDANTS—À. PPELLANTS 

vergus 


SUMAR SAWAYO AND ormgas—bPLAINTIFFS 


RESPONDENTS. 
* Civil Procedure Code Act (V of 1908*, s. 163, 0. 
‘VI, 7. 17— Amendment of plaint—Discretion of Court 
to permit—New cause of action arising during pen- 
dency, of suit—Amendment, if permitted. 
f The plaintiffs sued to recover a share of the 
estate of A alleging that they were his heirs, but 
it was found that they were excluded from the 
inheritance by a nearer cousin who was alive at 
the time of A’s death, [p. 7, col. 2.] 
: During the pendency of the suit, B one of the 
defendants, a daughter of 4A, died and the 
plaintiffs applied for amendment of the plaint so 
as to include a claim to a share as heirs of B. 
The amendment was opposed on the ground of 
its being based on & new cause of action based on 
.events which occurred subsequently to the suit: 
. Held, that although the amendment under 
Which the plaintiffs claimed as heirs of B referred 
to an event which had occurred after the suit had 
been filed there was nothing in the Civil Procedure 
Code, i25 forbidding such an amendment. [p. 7, 
col. 2, 

Bishop Mellus v. Vicar Apostolic of Malavar, 2 M. 
“296; 8 Ind. Jur. 406; Sakharam Mahadev Dange v. 
Hari Krishna Dange, 6 B. 118; Sangili v, Mookan, 
16 M. 350; 3 M. L. J. 187; Ramanadan Chetti v. 
Pulikutti Servai, 21 M. 288 at yp. 290; 8 M. L. J. 121, 
Teferred to. 

: Ashidbat v. Abdulla Haji Mahomed, 81 B. 271; 8 
Bom. L. R. 652; Lurabalishah v. Bibi Naju, 25 Iud. 
- Cas. 868; 8 S. L. R. 28 at pp. 31, 32, distinguished. . 
` "There is no obsolute rule of law on the subject of 
amendments. ‘he matter is merely one for the 
judicial discretion of the Court, which will allow or 
‘disallow “Amendments as the circumstances of the 
„case dictate, only remembering that it should not 
cause prejudice to the other “side and it should, 
if póssible, avoid multiplicity of suits. [p. 8, col. 2.j 


Second appeal against the decision ‘of the 


Joint Judge, Sukkur-Larkana, ... | .. 
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Mr. Rupchand Bilaram, for the Appellants. 

Mr. Parsram Javaharmal, for the Respond- 
ents. 

JUDGMENT. 

. Pratt, J. C.—The plaintiffs sued to recover 
a share of the estate of Panjul, alleging that 
they were heirs as their grandfather, Fazul, 
was the son of Iso, the great-grandfather of 
Panjul. 

The first Court found that Fazul was a son 
of Iso, but that the plaintiffs were excluded 
from the inheritance by a nearer cousin, Safar, 
who was alive at the time of Panjul’s death. 
But during the pendency of the suit one of 
the defendants Alim Khatun, a daughter of 
Panjul, died and the Sub-Judge allowed the 
plaint to be amended so as to include a claim 
to a share as heirs of Alim Khatun. The 
Subordinate Judge then dismissed the claim 
to a share in Panjul’s estate, but decreed the 
claim to a share in the estate of Alim 
Khatun. This decree was confirmed on 
appeal by the District Court. 

This appeal is filed by the other heirs and 
proceeds on two main grounds, (1) that the 
amendment of the plaint was illegal and (2) 
that there was no evidence in support of the 
finding that Fazul was the son of Iso. 

Now itis true that the amendment under 
which the plaintiffs claimed as heirs of Alim 
Khatun referred to an event which had 
oceurred after the suit had been filed. But 
the Code does not forbid such an amendment; 
if it did, there would be many cases in which 
the plaintiff would be obliged to withdraw his 
suit and file a fresh suit instead of meroly 
altering the form of his suit to adapt it to 
subsequent events. For instance, a plaintiff 
suing for a declaration of title may, if dispos- 
sessed pendente lite, amend his plaint and 
sue for possession, see Bishop Melius v. 
Vicar Apostolic of Malabar (1). And in parti- 
tion suits it is now well established that 
amendments may be made to meet alteration 
of shares occuring while the suit is pending, 
Sakharam Mahadev Dange v. Hart Krishna 
Dange (2), Sangili v. Monkan (8). 

But it is contended that leave to amend on 
subsequent events should be limited to cases 
where the plaintiff had a cause of action when 
the suit was filed. This appears to have been 


the view taken in Ramanadan Chettiy. Puli- 
(1) 2 M. 295; 3 Ind. Jur. 406. 
2) 6 D. 118. 


2 
(2) 16 M. 350; 3 M. In J. 187. : 
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kitti Servat (4). In that case the plaintiff 
sued to eject trespassers on land which he 
had leased. The suit was not maintainable 
owing to the outstanding lease. But that 
lease determined in the course of the litiga- 
tion and the plaintiff was not allowed to con- 
tinue the suit in virtue of the right that ac- 
erued to him on the determination of the 
lease. That wasa case under the Code of 
1882 and I doubt if it cau be supported under 
the present Code in view of the express in- 
junction in Order VI, rule 17, that all such 
amendments (2.e., all amendments that work no 
injustice) shall be made as may be necessary 
for the purpose of determining the real ques- 
tions in controversy between the parties.. 


The case cited in argument is that of Ashid- 
bat v. Abdulla Haji Mahomed (5) and it does 
not support the appellants’ contention. The 
plaintiff had sued for.partition and failed, as 
she was proved to have surrendered her rights 
to the joint property. Another set of heirs who 
were defendants in the suit then claimed to 
continue the suit for the ascertainment of 
their share, This they were not allowed to 
do, but the Court merely denied their right to 
have their share ascertained in plaintiff's suit 
on the ground that their right was a corollary 
to plaintiff’s right and fell with it. But the 
judgment makes it clear thatthe Judge con- 
sidered that he hada discretion in the matter 
and that he refused to exercise that discretion 
in favour of the defendants onthe facts. The 
defendants’ share was not admitted and the 
decision of their claim would have involved 
as the Judge said (page 292), “trying a 
practically separate suit.” 


But apart from the cases, I do not under- 
stand why the absence of an original cause 
of action should affect the power of the Court 
to allow an amendment. When a plaint is 
presented that discloses no cause of action, the 
Court isnot bound to reject it. It may re. 
quire it to be amended. This is apparent 
from section 53 (a) and (b) of the Code of 
1882 and the present Code makes no change 
in this respect for Order VII, rule 11 (a), does 
not exclude Order VI, rule 17. Hence the 
Court’s power of amendment may supply a 
cause of action where one does not appear 


* (4 21 M. 288 at p. 290; 8 M. L. J. 121. 
(5) 8 Bom. L. R, 652; 31 B. 271, 
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and there is no distinction between what does 
not appear and what does not exist. If the 
Court has this power and if it may be exercis- 
ed at any stage of the proceedings, why 
should it not be exercised so as to enable a 
plaintiff, whose original cause of action has 
failed, to continue the suit on one accruing 
pendente lite? 


There is in truth no absolute rule of law on 
the subject. The only mandatory provision 
of the old Code was the proviso to section 53, 
which forbade an amendment which convert- 
ed a suit of one character into a suit of an- 
other and inconsistent character. This has 
been omitted from the present Code. The 
matter is merely one for the judicial discre- 
tion of the Courts. The new Code has enlarg- 
ed the limits of that diseretion both by sec- 
tion '53 and Order VI, rule 17. and the 
question has became one rather of faet than 
of law. The Court will adopt the course that 
is most convenient iu the circumstances of 
the case and in exercising its discretion it will - 
remember that it should not cause prejudice 
to the other side and that it should, if possible, 
avoid multiplicity of litigation. Decided cases, 
therefore, afford but little help to the determi- 
nation of questions of amendments. 

In the present case the amendment involved 
no fresh evidence and caused no prejudice to 
the other side which could not be compensated 
for in costs, and such compensation has been 
awarded by the first Court. The Judge was, 
therefore, we think, right in allowing the 
amendment instead of referring the plaintiffs 
to a fresh suit. But even if we thought other- 
wise, the procedure of the lower Court would 
be only an irregularity cured by section 99 of 
the Code of Civil Procedure. 

The scond point raised is purely one of 
fact. The lower Courts have found that 
Fazul was the son of Iso and that his 
mother was married to Iso. The evidence 
on which the Courts have come to this conclu- 
sion is (a cohabitation of Iso and Fazul’s 
mother, (b) Fazul's sons called Iso’s son Kaim 
*unele! (e), intermarriages between Fazul’s 
children and Kaim’s children. This is evi- 
dencefrom which the marriage and legitimacy 
can be legally inferred net only under the 
special rules of Muhammadan law if applicable, 
but also under section 50 of the Indian Evi- 
dence Act. 

I would, therefore, confirm the deeree of the 
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lower Appellate Court and dismiss this appeal 
with costs. 

Fawcett, A. J. C.—I concur, 

The wide powers which a Court has under the 
present Code in respect of granting amend- 
ments of the pleadings have already heen 
pointed out by this Court in Turabali- 
shah v. Bibi Nau (6). And even if it is a 
good general rule that the rights of the par- 
ties in a suit must be ascertained as at. the 
date of the action brought, there is good rea. 
son for treating the case of suits for partition 
as an exception to this general rule. Of 
Ramanadan Chetti y. Pulikutti: Servat. (4). 
The Courts do not ordinarily allow partial 
partition in such cases. and endeavour to 
make it us complete as possible and settle 

the rights of all the parties interested. It 
would obviously be inconvenient, if in 
doing so the Court could not have regard 
to events occurring subsequent to the date 
on which the suit is instituted. This 
differentiates the case from those 
Boyd, A. J. C, had in his mind in 
Turabalishah v. Bibi Naju (6) when he 
says the Indian Courts have ordinarily 
refused amendments in cases where the 
plaintiff tries to add, by proving some 
new cause of action, to the dispute which 
already exists. 

Appeal dismissed. 


(6) 25 Ind. Cas, 863: 8 S. L. R. 28 at pp. 81, 32. 





MADRAS HIGH COURT.. 
APPEAL AGAINST APPELLATE ORDAR No. 73 
oF . 914. 

August 16, 1915. . 
Present:—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Napier. 
SINGARAVELU PILLAI—Desrenpant 
No. 11-—HREsSPONDENT— ÀPPELLANT 
versus 
SANTHANA KRISHNA MUDALIAR— 
ASSIGNEE DECREE-HOLDER— PETITIONER 


—RESPONDENT. 

Emecution—Decree passed before the new Civil Pro- 
cedure Code-—Applicalion for order ahsolute for sale, 
whether valid—Application dismissed for statistical 
pur poses can be revived. 

An application for an order absolute for sale in 
execution of a mortgage decree, passed before the 
new Code of Civil Procedure came into force, is an 
applicatión in execution proceedings and is valid, 


which > 


Krishna Bar v. Srimati Ranamoyi Debi, 29 Ind. Cas 
120; 19 C. W. N, 479, followed. 

An application for execution dismissed merely for 
statistical purposes, can be revived by- a fresh appli- 
cation presented within three yeara from its dis- 
missal. 

Subba Chariar v. Muthuveeram Pillai, 14 Ind Cas. 
264; 35 M. 558; 24 M. L J. 545, followed. 


Civil Miscellaneous Second Appeal against 
the decree, dated the 31st November 1914, of 
the Court of the Subordinate Judge of 
Kumbakonam, in Appeal Snit No. 821 of 
1918, preferred against the order of the 
Court of the District Munsif of Mayavaram, 
in Execution Petition No. 82 of 1918, in 
Original Suit No. 274 of 1906. 

Mr. K. Ramachandra Acyar, for the Appel- 
lant. 

Mr. 
ent. 

JUDGMENT.—Folowing the decision 
Krishna Bar v. Srimati Ranamoyi Debi (1), 
we hold that the application of 30th 
October 1909 for an order absolute for sale 
was a valid application in execution pro- 
ceedings, as the mortgage decree had been 
passed before the new Civil Procedure Code 
came into force. 

We agree with the lower Courts that the 
application of 1909 was dismissed only for 
statistical purposes. An application in 
execution so disinisred in 1910 for statistical 
purposes can be revived within three years 
of such dismissal. [Subba Chartar v. Muthu- 
veeram Pillai (2).] The present application 
of December 1912 was, in our opinion, 
rightly treated as one for continuation of the 
proceedings in the old application of 1909 
and hence no question of limitation arises. 

The appeal is dismissed with costs. 


S. Muthiah Mudliar, for the Respond- 


‘Appeal dismissed. 
(1) 29 Ind. Cas. 120; 19 C. W. N. 470. 
(2). 14 Ind, Cas. 264; 36 M. 553; 24 M. L. J. 645. 
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. CALCUTTA HIGH COURT. ; 
pue FROM APPELLATE Decree No. 1968 
or 1909. 
. February 20, 1914. 
Passi 1— Justice Sir ‘Asutosh Mookerjee, Kr., 
" and Mr. Justice Beacheroft. 
RADHA GOBINDA. MOZUMDAR— 
PLAINTIFF —APPELLANT 
versus 
NABADWIP CHANDRA PAL, CHAIRMAN, 
. KUMARKHALI MUNICIPALITY AND 


OTHERS—DEFENDANTS— RESPONDENTS. 

Bengal Municipal Act (III of 1884), ss. 321,322 
(4)— Dwelling house defined. 

A dwelling house is a house with the superadded 
requiremont that it is dwelt in. [p. 12, col. 1.] 

Where a holding was ordinarily used asa place of 
business and was also occupied by the plaintiff while 
he was in a state of unsound mind and where there 
was also acook-shed or cowshed on the property: 

+. Held, that on these facts the holding could not be 
deemed a dwelling house within the meaning of the 
first proviso to section 321 of the Bengal Municipal 


Act. (p. 12, col. 1.] 
“The effect of amendments of section 322 Bengal 


Municipal Act considered. [p. 11, col. 7.] 
. Appeal against the decree of the District 
dores. Nadia, dated the 10th August 
1909, reversing that of the Additional 
Munsif, Kushtea, dated the 23rd March 
1909. - : : 
- Babus Kishori La. Sirear and Harish 
Ghandra Roy, for the Appellant. 
. Babus Hara Kumar Mitra and Rupendra 
Kumar Mitra, for the Respondent. 

. JUDGMENT.—This is an appeal by the 
saint ih a suit for cancellation of latrine 
tax, for refund of the amount realised from 
him and for damages. The case for the 
plaintiff is that he has been made liable 
fur latrine tax in respect of holding No. 
466 in ward No. 2 within the Kumarkhali 
Municipality, although that holding was not 
liable to be assessed with latrine tax under 
section 321 of the Bengal Municipal Act, 
1884. He seeks to make the Chairman and 
the Commissioners of the Municipality as 
also the Municipal Corporation responsible 
for his claim. The Court of first instance 
dismissed the suit as against the Chairman 
and Commissioners personally, but allowed 
the plaintiff a decree as against the Corpo- 
ration. Upon appeal by the Municipality, 
the suit has been dismissed by the District 
Judge and the eross-appeal of the plaintiff 
to hold the Chai an-and-the., Commissioners 
persondlly Jt S \ ks Ofc dp On the 
persent Agen ihe ^ ji AEN 
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‘by section 320 
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‘District Judge .ha& been challenged! on the 


ground that the holding was not liable to 
be assessed under the proviso to section 
322 of the Bengal Municipal Act. The 
appeal was heard inthe first instance by 
Mr. Justice Sharf-ud-din, who was of 
opinion that the findings of the District 
Judge were defective and accordingly 
remitted an issue to determine whether 
there is a privy or cesspool within the 
holding. The District Judge has returned 
his finding to the effect that there is no 
privy within the holding. But he has 
expressed the opinion that upon the question 
whether there is or is not a cesspool 
attached to the holding, it is not possible 
to come to any conclusion, because appar- 
ently evidence was not directed to .this 
point. The appeal has now been re-argued 
before us. 


Section 821 of the Bengal Municipal Act 
provides as follows: When such provision, 


‘that is,a provision for the maintenance of 


an establishment for the cleansing of 
private privies and cesspools as contemplated 
has, been made, the Com- 
missioners’ may levy fees, to be fixed on 
such scale with reference to the annual 
value of the holding, containing dwelling 
houses or privies within the limits of the 
Municipality or such part thereof as 
aforesaid, as the Commissioners may ata. 
meeting from time to time direct. Sub- 
section (1) of section 322 provides for the 
levy of the fee payable by the occupier ov 
owner. A proviso is attached to sub- 
section s, of section 322 in the following 
terms: "Provided that no such fee shall 
be levied iu respect of any shop or place 
of business which does not contain any 
privies or cess-pools, when a fee under this 
part is levied from the occupier thereof 
in respect of his dwelling-honse within the 
same Municipality.’ Thereis an apparent 
contradiction between the terms of the 
first paragraph of section 8321 and “the 
proviso to sub-section 4 of section 822, ` 
To explain the precise difficulty, it is neces- 
sary to refer briefly to the history of the 
legislation on the subject. Section 321, as 
originally framed and incorporated in Act 
111 of 1884, authorised the Commissioners 
to levy fees in respect of holdings within 
the limits of the Municipality. The .proviso 
to stib-section (4) of section 322, read, 
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‘with the first paragraph 
in its original form, does not oreate any 
difficulty. Section 321 authorises the levy 
"ofthe fee onall holdings. The proviso to 
sub-section 4 of section 322 lays down that 
the fee shall not be levied in certain specified 
circumstances, that is, if three elements 
are astablished, namely, (1) that the holding 
is a shop or place of business; (2) that it 
does not contain any privy or cess-pool; 
and (3) that the occupier thereof has 
been made liable for latrine fee in respect 
of his dwelling house within the same Muni- 
cipality. Section 321 was first amended by 
section 87 of Act IV of 1894, by which the 
words “containing dwelling houses" were 
inserted between the words "value of the 
holding” and "within ihe limits." It was 
apparently overlooked by the Legislature 
that the result of this amendment was to 
make the proviso to sub-section (4) of sec- 
tion 322 wholly nugatory. Undersection 321 
as amended in 1894, the Commissioners 
‘were authorised to levy latrine fees only 
in respect of holdings containing dwelling 
houses. Consequently, no question could 
arise as to the exemption ofa shop or place 
of business. Subsequently, by section 15 of 
the Act “II of 1896, section 321 was again 
amended by the insertion of the words 
ab oe » 6 b o 
or privies" between the words containing 
dwelling houses” and “within the limits.” 
T'he section now stands in its amended form. 
After this second amendment the proviso 
"bo sub-section (4) of section 322 is equally 
superfluous, because under section 321 as 
finally amended, the Commissioners are 
authorised to levy latrine fees on holdings 
containing dwelling houses and holdings 
containing privies. The latter, that is, 
‘holdings containing privies might no doubt 
include holdings which contain a shop or 
place of business, but there cannot arise an 
occasion for exemption of a holding which 
contains a shop or place of business but does 
not contain a privy, inasmuch asa holding 
which does not contain eithera dwelling 
house ora privy cannot at all be assessed 
‘under section 321. Be that asit may, 
there cannot be any occasion for application 
of the proviso in so far as cess-pools are 
concerned. We have referred in detail to 
the termsof the proviso to sub-section (4) 
‘of section 322 and contrasted them with 
those of the first paragraph of section 321 


of section 321° 













xen 
Beach Uh Wage before us, at one stage 
reliance does appear to have been placed 
upon the proviso. It is plain, however, that 
the proviso does not touch the present case. 
The question whether the claim of the plain- 
tiff is well founded or not, must be deter- 
mined with reference to the terms of 
section 821. Now, it has been found by the 
District Judge on remand that the holding 
in dispute does not contain a privy. Conse- 
quently, iflatrine fee is sought to be levied, 
it can be so levied only if it is found thatthe 
holdivg contains a dwelling house, and the 
question for determination reduces to this, 
s the holding of this description? The 
District Judge, who heard the appeal in the 
first instance, found that there can be no 
doubt that the holding is used asa place of 
business. But he added that there was 
ample evidence that the place was used 
also as a dwelling house. He took this view, 
because the witnesses onthe side of the 
plaintiff admitted that there was a cowshed 
and that the plaintiff himself occasionally 
resided’ there while in a state of unsound 
mind. The District Judge, who heard the 
appeal after remand, has further found that 
there are cowsheds on the holding. We 
have consequently to decide, whether upon 
these facts, the holding can be regarded as 
one which contains a dwelling house within 
the meaning of section 821. It may be added 
that the plaintiff has admittedly another 
property which he uses ordinarily as a 
dwelling house. Now the term “dwelling 
house” is not defined in the Bengal Municipal 
Act and we have consequently to attach to 
the expression its ordinary natural meaning. 
The learned Vakil for the respondent, how- 
ever, contended on the authority of the case 
of Lawson v. Fraser (1) that as the plaintiff 
occasionally sleeps in à room in this holding, 
it may be deemed a dwelling house. An exa- 
mination of the decision mentioned does not 
bear out this contention. In that case, 
there was a dwelling house on the property 
and the real question in controversy was 
whether the petitioner inhabited that 
dwelling house. Witha view to the determi- 







nation of this question, the Court held that 
a building and 
justified the _ 


the fact that he had 
occasionally slept therein, 


(1) (1881) 8 Treland 55, 
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view that the dwelling house was, inhabited 
by him. This decision consequently does 
not assist the contention of .the respondent, 
But, what is meant by a dwelling house? 
Clearly, itis a house with the superadded 
requirement, that. it is dwelt in. In the 
ense of Ford v. Barnes (2), it was held that 
a house in which a person occupied rooms, 
though he was absent occasionally on duty, 
might be. properly described as his dwelling 
house. The meaning of the expression 
“dwelling house” was also considered in the 
ease of Riley v. Read (3) where Kelly, C. B., 
observed tbat the proper interpretation of 
the expression "to dwell" is "to live and 
oceupy for all the purposes of life". In the 
case before us, all that has been found is 
that the plaintiff uses the place Tor residence 
while he is in & state of unsound mind. "The 
circumstance that there is a. cookshed or 
eowshed on the property, plainly does not 
indicate that it is. a dwelling house. There 
may be a cookshed or a cowshed on & 
property which is not a dwelling house 
but which is merely a place of business, On 
the facts found, we are clearly of opinion 
that the holding in question cannot be 
deemed a dwelling house within the 
meaning of the first proviso to section 321 
of the Bengal Municipal Act. The con- 
clusion follows that the latrine fee .has 
been levied in contravention of the Statute. 

The result is that this appeal is allowed, 
the decree of the District Judge set aside 
and that of the Court of. first instance 
restored with costs- both here and in the 
Court of Appeal below. 

Appeal allowed. 
(2) 11885) 55 L. J.Q B. 24- Colt. 296; 16 Q. B. D. 


254; 63 1. T. 875: ?4 W. R. 78; 50 J. P. 37. 
(3° 4 Ex D. 100; 27 W. R. 414; 48 L. J. Ex. 437, 


MADRAS HIGH COURT. 
Sgcoup Crvit Appeat No. 2355 or 1913. 
August 10, 1915. 
Present;—Mr. Justice Spencer and 
Mr. Justice Kumaraswami Sastri, 
KRISHNACHARYA —PLAINTIFF— 

APPELLANT 
4 versus 
ANTHAKKI AND oTHERS— DEFENDANTS — 


RESPONDENTS, 
Mulgeni lease—Lessee, whether can cut trees grown 


[1915 


spontaneously or by him -Transfer of Property Act 
(IF of 188 ), s. 108 (A). 

A mulgeni lessee in South Canara is not entitled to 
cut Fra standing at the date of the grant. [p.)2 
col. 2. 

Gangamma v. Bommakka, 5 Ind Cas. 43%; JIM; LT. 
23'; +3 M. 253, followed. ` 

But the landlord has no title to the trees planted 
by the lessee after the commencement of the lease or 
to trees and plants of spontaneous growth. The 
lessee can remove such trees provided he restores 
the land at the end of his lease period in as good a 
condition as he received it at.the beginning. Ip. 18, 
col. 1.] 

Vasudevan Nambudr ipaa v. Valia Chathu Achan, 24 
N. 47 (F. B.J: OM. L. J. 321; Ruttonji Edulji Shet 
v. Collector of Ta: na, 11 M I A. 295; 10 W. R. 18 (P, 
C ), 2 Bar. P. 0. J. :92; 40 B R 113, referred to. 

Second appeal against the decree of the 
District Court of South Canara, in Second 
Appeal No. 181 of 15 2, preferred against 
that of the Court of the District 
Munsif of Mangalore, in Original Suit No. 
363 of 1910. 

Mr. K. Ramanath Shenai, for the Appel- 
lant. 

Mr. B. 
ents. } ' 

JUDGMENT.—This suit was brought 
to restrain a mulgen tenant from cutting 
down the trees in his holding. These in- 
clude three classes of trees, viz, (1) trees 


Sitarama Rao, for the Respond- 


in existence at the grant of the lease, 2) - 


trees planied by the tenant and (3) trees 
of spontaneous growth. In the District 
Munsif’s Court the plaintiffs Pleader con- 
ceded that he had no title to the trees 
planted by the lessee’ after the commence- 
ment of the lease. In this Court even this 
position is contested, but if we rely. upon 
the analogy of the Transfer of Property 
Act, as it was held in Gangamma v. 
Bommakka (1) that Courts were entitled 
to do, section 108, clause (A), is against 
the :ppellant’s contention and no direct 
authority has been cited for a different 
view. 

The decision in Gangamma v. Bommakka 
(1) is conclusive on the point that a 
mulgent lessee in South Canara is not 
entitled to cut trees standing at the date 
of the grant. The plaintiff failed to 
prove ihat the defendant had sold or felled 
any of such trees. Therefore, an injunction 
was properly refused. 

There remains the case of trees and 


plants of spontaneous growth. In other 
(1) 6 Ind. Cas. 437; 33 M. 2603 7 M. I, 1. 281. 
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parte of the Presidency by section 12 of 
the Madras Estates Land Act the Legisla- 
ture has, as regards ryots possessing oecupaucy 
rights in land situated in estates, pub trees 


planted by the ryot and those that grow- 


naturally upon the holding on the same 
footing and has recognised the ryot’s right 
to enjoy and cut them. In Malabar under 
' the Malabar Compensation for Improvements 
Act compensation is allowed to the tenants 
at the rate of $ths of the market value for 
trees spontaneously grown during the tenancy 
and the cost of protecting and maintaining 
such trees grown prior to the commencement 
of the tenancy is tu be paid to the tenants. 
In Vasudevan Nambudripad v. Valia Ohathu 
Achan (2), the right of kanomdars was 
recognised to remove trees which they have 
planted during the period of- their occu- 
pation, This decision does not - decide 
the right even of kanomdars in Malabar 
to remove trees of spontaneous growth, 
but it is worthy cf ‘notice that when 
an argument was advanced that trees 
exhaust the ground and that.this was a 
reason for the Jandlord being more 
interested in their growth than the tenant, 
this suggestion did not meet with the 
approval of the Full Bench. The only 
obligation on the part of the tenant that’ 
they recognised was that he should restore 
the land at the end of his" lease period 
in as good a condition as. he received 
it at the begiuning. The observation in 
Rutionj, Edulji Shet v. Collector of Tanna 
(3), that the trees upon the land were 
part ‘of the land and the right to cut 
down and sell them was incidental to the 
proprietorship of the land, had reference 
to trees standing on the land when the 
lease was made, Mr. Ramanath Shenai for 
the appellant has not been able to ad- 
vance any sound reasons for vesting in the 
mulgar. the entire ‘right to trees that have 
sprung up without any effort or expendi- 
ture on his part. Nor has the appellant 
adduced any evidence of custom or usage 
by which he is entitled to such growth. 
The lease is silent on ihe point, We 
consider that if landlords were to have 
the power to prevent their tenants from 
glearing the ground of shrubs and 

(2) 24 M47 E. BJ), 10 M. L. J. 32 > 


(3) 11 M. I. A. 295; 10 W. R. Ls (P. 0.); 2 Sar. P. C. 
J. 202 20 E. R 113. ui 
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enn this would greatly interfere 
with the tenants’ use of the Jand for 


agriculture. Even in England the property 
in bashes is in the tenant, vide Berriman 
v. Peacock (4). In this country it may well 
be that on leasing land capable of growing 
timber the lessee may intend to raise and 
cut timber for sale as firewood, ete. and 
so long as the trees growing on the land 
at the date of the lease are not interfered 
with and the nature of the holding is 
not changed, it is difficult to see why the 
tenant should not be entitled to any 
benefits conferred on him by nature. We, 
therefore, dismiss this second appeal with 
costs. 
Appeal dismissed, 

'4 (1837) 2M. & Scott. 524; 9 Bing. 884; 2 D. J.. 

C. P, 23; 131 Eng. kep. 660; 35 R. R. 568. 


CALCUTTA HIGH COURT. 
Seconp Crvin Appeat No. 1933 or 1U14. 
“July 21, i*15. 

Present:—Sir Lawrence Jenkins, Kr., Chief 
Justice and Mr. Justice Holmwood. 
KUSADHAJ BHAKTA Prineipaz 
DEFENDANT— APPELLANT 
versus: 

BROJA MOHAN BHAKTA, MINOR, BY HIS 
MOTHER AND GUARDIAN, rumati 
RASHMANT DASSI—PruarNTIFF— 


RESPONDENT 

Conant decree, suit to set aside— Mistake, if valid 
grownd-—Remedy—Amendment of decree-—Fresh suit, 
not maintainable Fraud, suit to set aside decree on 
ground of, matntainablity of 

A contract of the parties 
contract because, there is 
command of a Judge. It still is a contract of 
the parties, and as the contract is capable of 
being rectified fur an appropriate mistake so, as 
the necessary consequence, is the decree which is 
merely a more formal expression given to that 
contract. [p. 14, cols. 1 & 2.] 

A suit to set aside a decree obtained after 
contest and giving accurate expression to the 
Conrt/s intention, is not maintainable. [p. 4, col. 2.] 

Per Holmwuod, J.—Where there is any divergence 
between the decree and the judgment, the 
matter is for amendment of the decree and not for 
a fresh suit to set aside the decree, — [p. 14, col. 2.] 

Obiter dictum: —(Per Jenkins, C. J. —À decree can 
be set aside on the ground of fraud, if of the 
required character. Cp. 14, col. 2.] 


Second appeal.against the decree of “the 
Subordinate Judge, 3rd Court of Midnapore, 
dated the 7th April 1914, affirming that of the 


s* 


is nonetheless a 
superadded to it the 
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Munsif, 1st Court, at Tamlook, dated the 22nd 


. February 1913. 


‘the 


Babus Bipin Behari Ghose, Satindra Nath 
Roy and Manmatha Nath Paul, for the Appel- 
lant. 

Babu Jyotish Chandra Hazra, for the 
Spondent. 


Re- 


JUDGMENT. 

Jenkins, ©. J.— This appeal arises out of 
a suit to set aside a decree in a previous suit, 
on the ground that the Judge in passing the 
decree in that previous suit made a mistake. 
As an authority for this suit and its com- 
petence we have been referred to the decision 
in the case of Jogeswar At.a v. Ganga Bishnu 
Ghattack (1). It may be that a superficial 
examination of that decision gives an 
appearance of authority for the proposition 
which the respondent advances before us and 





apparently has advanced with success in both 


he lower Courts. 

Already it has become noticeable that there 
has been a cropof cases in this Presidency 
in which it has been sought to set aside 
previous decrees on the ground of fraud. The 
readiness to find fraud encourages this class 
of litigation andthe new departure has been 
a misfortune. If we encourage the idea that 
alleged mistake of a Judge is to 
furnish a disappointed litigant with a fresh 
starting point for keeping his opponent in 
Court, then the misfortune would be gravely 
increased to the public detriment. There 
must be some end to litigation. I have 
said there may appear to be some authority 
for this suit in the case I have mentioned. 
But it is apparent from the judgment in 
that case that there was no intention of pro- 
ceeding beyond the English authority. No 
instance has been brought to our notice 
when a suit to set aside or rectify a decree 
in a previons suit has succeeded on the 
ground that the Judge was mistaken though 
his decree accurately expressed his intention. 
The only ease to which reference was made in 
the case of Jogeswar Atha v. Ganga 
Bishun Ghattack (1) was a decision of an 
English Court, where the decree was one 
passed not after contest but on agreement 
between the parties. Butthat class of case 


is governed by a principle that has no 
application here. It is well settled that a 
contract: of the..parties iw nonetheless’ 


w contract because- there is.superadded to it 
(4), 8 0. W. N, 473, 
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the command of a Judge. Tt still is a con’ 
tract of the parties, and as the contract 
is capable of being rectified for an 
appropriate mistake so, as the necessary ` 
consequence, is the decree which is merely 
a more formal expression given to that 
contract. Lam unable to draw from those 
decisions of which  Haddersüeld Banking 
Company Limited v. Henry Lister and Son 
Limited (2) are typical the conclusion that 
a decree after contest and giving accurate 
expression to the Court’s intention can be set . 
aside. There is no analogy between the two 
cases. In the one the decree is set aside - 
merely because the agreement on which it 
was founded was set aside. In the other case 
this consideration has no application. It is 
not as if the litigant is without remedy. Our 
Code provides ample means without a fresh 
suit whereby the litigant can obtain the correc- 
tion of error. Ifa fresh suit can be started 
on the ground placed before us here, then I 
can see no end to litigation. In holding as I 
do that this suit does not lie, I am making no. 
new departure. I am merely following 
previous decisions of this Court and in 
particular the decision of Sir Comer Petharam 
in Mahomed Golab v. Mahomed Sulliman (8), 
the decision of a Division Bench in the case of 
Sadho Misser v. Golab Singh (4) and finally, 
the decision of a third Division Bench in the 
ease of Bhonda Singh v. Dowlut Roy (5). 

It is not suggested in this case that there 
was any fraud. Had that been so then the 
matter would have been different, for it is re- 
cognized that a decree can be set aside on the 
ground of fraud if of the required character. 

In my opinion the decree under appeal 
is erroneous and should be set aside and the 
suit dismissed with costs throughout. 


Horwwoo», J.—lentirely agree with what 
has fallen from the learned Chief Justice. I 
desire to add that I do not think it matters 
whether the decree accurately expresses the 
intention of the judgment, as if there is any 
divergence between the decree and the judg- 
ment, as has been thrown out at one part of 
the argument before us, then this is a matter 
for amendment. As long as the Court has 


(2) (1895) 2 Ch. D. 273; 64 1. J. Ch. 523, 12 Ry 
331; 72 L. T. 703; 49 W, R. 567. 

(3 21 0. 612. a . 

4) 8 C. W. N. 375, : 

(5) 14 1nd, Cas, 93 15 O, L. J, 075. 
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jurisdiction and authority to decide a 
matter, as it has decided it, it cannot be 
re-opened by a suit. 

I desire to emphaise all that bas fallen 
from the Chief Justice with regard to the 
disastrous consequences which will follow by 
opening any fresh door of litigation, such as 
appears to be indicated in this case. 

Appeal allowed; Suit dismissed. 


MADRAS HIGH COURT. 
Cirvin Revision Perrrron No. 698 or 1914. 
August 27, 1915. 
. Present:—Mr. Justice Seshagiri Aiyar. 
G. SESHATY ANGAR—Devenpant No. 1— 
PETITIONER 
versus 


A. B. VENKATACHALAM CHETTIAR— 


DEOREE-HOLDER — RESPONDENT. 

Provincial Insolvency Act (UT of 1907), ss. 16 (2) 
(b), 48——Application for arrest of insolvent debtor— 
Notice to show cause against re-arrest — Annulment of 
adjudication, how effected —Order of arrest by Subor. 
dinate Judge exercising Small Cause Court powers— 
Revision. i 

A Judge sitting inthe Small Cause Court cannot 
divest himself of his powers as a Judge of that Court 
and immediately proceed to dispose of an oral appli. 
cation made to him to exercise his powers under 
section 16, clause 2- (b), of the Provincial Insolvency 
Act. [p. 15, col. 2.] 

When a debtor is declared an insolvent, then so 
long as the order of adjudication subsists and is not 
annulled, he cannot be deprived of the immunity 
conferred upon insolvents by the insolvency Act, 
unless notice has been served upon him to show cause 
why he should not be arrested. [p. 16, col, 1.] ` 

There will be no annulment of adjudication once 
made unless the procedure prescribed in sections 42, 
44 and 45 of the Provincial Insolvency Act is 
followed. The mere fact that proceedings were 
contemplated under section 43 is not enough to show 
that LY order of adjudication is annulled,  [p.10, 
col, 1 

Where on an application being made in execution 
of a decree,of the Small Cause “Court to arrest the 
petitioner, who had already been adjudicated an insol- 
vent, the Subordinate Judge directod tho arrest, 
acting in the exercise of his powers as a Small 
Cause Court Judge: 


Held, that. no appeal lay to the District Court 
against the order made by the Subordinate Judge 
as a Judge of the Court of Small Causes and the only 
remedy’ was: by way of revision to the. High Court, 
[p. 15, col: 1.] 

Petition, under: section 25, of Act IX of 
1887,. praying the: High Court to revise the 
order ~of.- the -Court .of.-the. Subordinate 
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Judge of Kumbakonam, in Execution Appeal 
No. 9185 of 1913, in Exeeu:son Petition 
No. 1684 of 1913, in Small Cause Suit 
No. 916 of 1910. 


Mr. T. R. Venkatarama Sastri, for the 
Petitioner. 
Mr. T. Ranga Ramanujachariar, for the 


Respondent. 


JUDGMENT.—A preliminary objection 
is taken by Mr. Ranga Ramanujachariar 
that this petition does not lie. as the proper 
remedy of the petitioner was to have filed 
an appeal to the District Court against the 
order of the Subordinate Judge. The Sub- 
ordinate Judge in directing the arrest of the 
petitioner acted in the exercise of his powers 
as a Small Cause Court Judge. The plea 
of the petitioner was that so long as the 
insolvency proceedings were undisposed of, 
he was not liable to be arrested in execution 
of the decree of the.Small Cause Court. 
The Sub-Judge dealt with this objection 
as a. Judge of the Court of Small Causes, 
Tis.correctness can be decided only by: a 
Court, to which the Small Cause Court 
is.suBordinate and that Court is the High 
Court: ` Therefore the petition was rightly 
filed in this Court. 


'Jn ihe: merits, 


This was an application in execution of a 
decree of the Small Cause Court to arrest 
the petitioner who had been adjudicated an 
insolvent already. Proceedings were taken 
under section 43 of the Provincial Insolvency 
Act, but, apparently on the ground that 
they may not be successful, they were 
dropped. While ordering execution of the 
decree by directing the arrest of the 
petitioner, the Judge was exercising hig 
powers as a Judge of the Small Cause Court, 
Mr. Ranga lamanujachariar argued that 
in directing the arrest of the petitioner the 
Judge really exercised the exceptional powers 
given to him by the penultimate clause of 
section 16, clause 2 (5), of the Provincial 
Insolvency Act. I am doubtful whether a 
Judge sitting in the Small Cause Court can 
divest (himself) of his powers as a Judge 
of that Court and immediately proceed to 
dispose of an oral application made to dim 
to exercise his powers under section 16, 
clause 2 (b). Even if such an application 
had been made, though there is. nothing 
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on the record to show that it was made, 
before the immunity given in the Insolvency 
Act is taken away from a person, there must 
be a notice to him to show cause why he 
should not be arrested. As there are no 
Indications in the proceedings before me to 
show that such a notice was given and that 
the petitioner had an opportunity of showing 
cause, I cannot accede to the contention of 
the learned Vakil for the counter- petitioner 
that the Subordinate Judge directed the 
arrest of the petitioner under section 16, 
clause 2 (b). 
The main contention relates to the question 
whether the adjudication proceedings against 
the insolvent had come to an end, thereby 
depriving the petitioner of the protection 
. he had., The view taken by the Subordinate 
Judge is this: that as the proceedings under 
section 43 of the Insolvency Act were con- 
templated by implication, the adjudication had 
been put an end to. Iam unable to follow 
the -reasoning. The Act provides various 
modes ‘by which an adjndication ean be 
annulled. Sections 42, 44 and 45 provide 
the procedure to be adopted for annulling 
an adjudication once made. None of the 
proceedings contemplated in those sections 
were adopted in this case: ard I am un 
able to agree with the Subordinate Judge 
that the mere fact that proceedings were 
contemplated under section 43 is evidence 
of the Subordinate Judge having annulled 
the order of adjudication. As the adjudica- 
tion must be deemed to have been subsisting, 
the arrest of the petitioner was illegal. 
I must, therefore, set aside the order of 
the Subordinate Judge; and as I am in- 
formed that the prisoner has undergone-im- 
prisonment no further order is necessary. 
| make no order as to costs in this Court. 


Petition allowed. 
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CALCUTTA HIGH COURT. 
Sgcoxp Civi Appear No. 2724 or 1912. 
March 29, 1915. 

Present: Justice Sir Asutosh Mookerjee, KT., 
'and Mr. Justice Newbould. 

DINA NATH NAG AND oTHERs—DEFENDANTS 
— APPELLANTS 
versus 


SASHI MOHAN DEY TARAFDAR— 


Piatntirg— RESPONDENT. 

Bengal Tenancy Act (VILI of 1885), s. 152—Home- 
steal, meaning of— Land used tor agricultural purposes 
—Land used for the purpose of gathering and storing 
thereon the crops vaised on adjacent lands. 

In order to make section 182 of the Bengal 
Tenancy Act applicable, itis not essential that the 
homestead should be in the same village or be held 
under the same landlord as the holding of the raiyat, 
Lb. 17, col. 2] 

The expression ‘homestead’ as used’ in the section 
denotes land on which a raiyat has his, homestead, 
that is, land used by bim for residential purposes. 
The section is not applicable where it i8 established 
that the land is not used by the raiyat as his home- 
stead: itis not sufficient to show that the character 
of the land is such as would justify its uso as a 
homestead. [p. 17, vol. 2.] 

The provisions of the Bengal Tenancy Aot are 
applicable to all lands used for agricultural purposes, 
and are not restricted to such lands alone as are 
actually under cultivation. [p. 17, col. 2; p. 18, col. 1.) 

Where the defendants were raiyats in respect of 
lands in the vicinity of the land in dispute which 
they had taken with a view to gather and store there- 
on the erops raised on the adjacent lands actually 
cultivated by them: 

Held, that the provisions of the Bengal Tenancy 
Act applied, and the defendants were s»aiyats also in 
respect of the disputed land. [p. 18, col. -.] 


Appeal against the decree of the Subordi- 
nate Judge of Mymensingh, dated the 9th 
July 1912, affirming that of the Munsif of 
Tangail, dated the 5th March 1912. 


Babus Nilmadhub Bose and Mukund Nath 
Roy, for the Appellants. 

Babu Ram Chunder Mozumdarand Dr. Nares 
Chunder Sen Gupta, for the Respondent. 


JUDGMENT.—This is an appeal by the 
defendants in.anaction in ejectment. The, 
plaintiff seeks to eject the defendants on the 
ground that they were tenants of the disput- 
ed land and that their tenancy has been 
terminated by service of notice to quit under 
the provisions of the Transfer of Property 
act. The Courts below have decreed the 
suit. Upon appeal to this Court, the defend. 
ants have contended that they are ratyats 
and cannot be ejected except in gonformity 
with the provisions of the Bengal Tenancy. 
Act. This contention is based on a two- 
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fold ground, namely, first, that the disputed 
land is the homestead of the defendants, 
. governed by the provisions of section 182 of 
the Bengal Tenancy Act; and secondly, that 
if the land is nottheir homestead, it isheld 
by them as raiyats and for agricultural 
purposes. It may be premised here that the 
defendants hold as ratyats parcels of land 
in the neighbourhood; those parcels, however, 
lie, in a different village and are held by 
them under a landlord other than the plain- 
tiffs. The previous history of the land in 
dispute has not been’ very successfully in- 
vestigated. We are told that it was used 
as a homestead by one Ram Kani Seal; but 
no information is available as to whether he 
was a raiyat or not. In 1904, he transferred 
the land to the defendants. Since then, the 
land has been used by the defendants, not 
as their homestead, but only to gather and 
store the crops raised by them in the neigh- 
bouring fields. The plaintiff-respondent 
asserts that the holding of Ram Kanai 
Seal was non-transferable and that the 
defendants did not acquire a valid title by 
their purchase ; this may be assumed to 
be correct for the purpose of the present 
argument. The position consequentlyis that 
the defendants are tenants in respect of the 
disputed land, as after their purchase rent 
was accepted from them by one of two 
joint landlords; and the land in suit repre- 
sents only a half share of the-entire holding. 
What, then, is the status of the defendants ? 


The first branch of their contention is 
that this is homestead land governed by the 
provisions of section 182 of the Bengal 
Tenancy Act. Thatsection‘is in these terms: 
"When a raiyat holds his homestead 
otherwise than as part of his holding as a 
rai at, the incidents of his tenancy of the 
homestead shall be regulated by local 
custom or usage, and, subject to local custom 
or usage, by the provisions of this Act 
applicable to land held by arayat.” With 
regard to this section it has been ruled 
by this Courtin the cases of Kripa Nath 
Chakrabutty v. Sheikh Anu (1), Protap 
Chandra Das v. Biseswar Pramanick (2), 
Golam Mowla v. Abdool Sowar Mundul (8) 


(1) 40. L. J. 882; 10 C. W, N. 944. 
2) 9 C. W. N. 418. 

. (8) 9 Tod. Cas, 922; 13 C. L. J. 256. 

i 2 


INDIAN CASES. i? 


and -Harihar Ohattopadhyaya v. Dinu Bera (4) 
ihat in order to make section 182 appli- 
cable, it is not essential that the homestead 
should be in the same village or be held 
under the same landlord as the holding 
of the ratyat. This position has not been 
controverted by the respondent and has been 
made the foundation of an argument by 
the appellants that even though the” land is 
not used as a homestead by the ratyat, 
section 182 applies on proof that the land 
is capable of use as a homestead. The 
argument: in substance is that we should read 
'any homestead" for the expression is 
homestead” and “any holding"for" hisholdinE", 
to justify the conclusions adopted in the cases 
mentioned. In our opinion there is no foune 
dation for this contention, To substitute. for 
the expressions "his homestead” and “his 
holding” the phrases‘ ‘any homestead” and ‘any 
holding” respectively would obviously be to 
undertake legislation beyond the competence 
of a Court of Justice. The cases on which 
reliance has been placed were decided in 
view of the fact that there is nothing in 
the language of section 182 to justify its 
restriction to cases where the homestead and 
the holding are situated in one village and 
are held under one landlord. ‘That this was 
the reasoning on which the principle in 
question was adopted is clear from the 
decisionin Harihar Ohattopadhyayav. Dinu Bera 
(4). We are further not prepared to accede 
to the contention of the appellants that the 
expression ‘homestead’ is used in section 
182 as a generic term descriptive of a parti- 
cular kind of land; on the other hand, 
we think, it denotes land on which a raiyat 
has his homestead, that is, land used by him 
for residential purposes. In our opinion, 
it is plain that section 182 is not appli- 
cable where it is established that the land 
is not used by the raiyat as his homestead; 
it is not sufficient to show that the character 
of the land is such as would justify its usa 
asa homestead. The first branch of tha 
contention of the appellants entirely fails. 


The second branch of the contention of 
the appellants is thatthe land in suit is 
held by them as raiyats. It is plain that 
the provisions of the Bengal Tenancy 
Act are applicable to all lands used for 


e s 
(4) 10 Ind. Cas. 139; 14 C.L J, 170; 16 C.W N. 536, 


18 INDIAN CASES; 


MUIHAN V, PUNIAKOTL MUDALIAR, 


agricultural purposes, and are not restricted 
to such lands alone -as are actually under 
cultivation. This view is supported by a 
long series of decisions, amongst which may 
be mentioned the cases of Fitzpatrick v. 
Wallace (5), Latzfar Rahaman v. A. H. Forbes (6) 
and ‘Hedayet Ali v. Kalanand Singh (7). 
In the,case last mentioned, the question 
arose, whether land leased for grazing pur- 
poses was governed by the provisions of the 
Bengal, Tenancy Act. It was pointed ont 
that the Bengal Tenancy Act would be 
applicable if it was found that the grazing 
was in relation to cultivation, which is the. 
primary purpose for which a ratyct acquires 
the right to hold land. In the case before 
as, the defendants are raiyats in respect of 
lands inthe vicinity of the land in suit, 
which they have taken with a view to gather 
and store thereon the crops raised, on the 
adjacent lands actually cultivated by them. 
This gathering and storage of crops raised 
by them is clearly a: purpose ancillary to 
cultivation. Where, as here, land has been 
let out for a purpose like this, it is impossi- 
Plé te hold that the provisions of the Bengal 
Tenancy Act do not apply; the inference 
is thus: irresistible that the defendants are 
fatyats also in respect of the disputed land. 
On ‘behalf of the respondents it has been 
Strenuously contended, however, that there is 
nothing to indicate that the land was actually 
let ont for this purpose. But we have the 
undeniable fact that ever since the defend- 
ants. came into occupation of this land, they 
have used it for this purpose withont protest 
by their landlord. The landlord is in fact in 
an inextricable difficulty. If itis his case 
that the land was let out as a home- 
stead to ratyats, though no doubt they 
dre raiyats in respect of other landsin a 
different village under other landlords, the 
provisions of section 182 are applicable. 
if, on the other hand, the land was let 


out, - as it apparently was, io ratyats for 
á: purpose ancillary to cultivation, the 
grantees are racyals in respect  of' the 


land. ln either view, the defendants are 
raiyats and can be ejected only in accord- 
ance with the provisions of the Bengal 
Tenaney Act. The plaintiff has not shown 


e 


NO) 11 W. R. 281; 2 B. L. R. 317. 
*46)- 8 Ind. Cas. 783; 14 C. W. N. 372 
* (7) 20 Ind. Cas, 332; 17 C. L. J, 411. 


(oasis 


that he is entitled i eject ‘them ‘under 
the Bengal Tenancy - Act. His. case, on 
the other hand, throughout has been that 
the tenancy of the defendants is governed - 
by the provisions of the Transfer of Property 
Act, which, in.the view we take, are 
inapplicable as is plain from section 117. ` 

The result is that this appeal is allowed 
and the suit dismissed with costs in all 
the Courts. . y 


Appeal allowed ; Suit dismissed. 


MADRAS HIGH COURT. i 
Seconp Civit Arrear No. 727 or 1918. 
August 5, 1915. 
Present:—Justice Sir William Ayling, Kt., 
and Mr. Justice Tyabji. 
MUTHAN alias MUTHUKRISHNA , 

Ae 
versus : 
PUNIAKOTI MUDALIAR AND OTHERS— ; 


Devenpants— RESPONDENTS. 

Hindu- Law—Joint family—BSelf-acquisition by one 
member—Presumption. : 

Where one member of a joint Hindu family 
acquires property without the aid of ancestral or 
joint family funds, the property acquired will, in the 
absence of any indication of intention to the contrary, 
be owned by all as joint family property. But it 
may be shown that the person acquiring it treated it 
as his separate property. [p. 19, col. L] 

Sutarsanam Maistri v. Narasimhulu Maisii, 25 M, 
149 af p.156; 11 M. L. J. 358; Gopalasami Chetty v 
Ar unachelam Chetti»27 M. 82; Munisswami Chetty v. 
Maruthammal, 7 Ind, Oas. 176; 34 M. 211; 8 M. L. T. 
124; 20 M. 15.4, 687; (1910) M. W. N. 233; Madha- 
vaiya Chetty v. Damodaram Chetty, 17 Ind. Cas. 347; 
12 M. L. T. 240; (1912) M. W. N. 972; followed. 

Second appeal against the decree of the 
District Court of North Arcot, in Appeal 
Suit No. 497 of 1912 preferred against 
that of the, District Munsif of Ranipet, in 


Original Suit No. 5 of 1912, 


Mr. V. Narasimha ‘Atyangar, for the 
Appellant. TON 
Messrs T, Narasimha igang and A. 


Srirangachartar, for the Respondefits. 


This second appeal coming on for hearing 
on the 21st October 1914 before Ayling and 
Hannay, J:., the Court deliveyed tha 
following 


Vol, KAKA) 
ABDUL GANI v. MAKBUL ALI, 


JUDGMENT.—The aspect of the case 
. presented to us on appellant’s behalf is that 
dealt with by the District Judge in 
‘paragraph No. 4 of his judgment. He 
‘finds that the Manthangal lands were the 
self-acquisitions of Rajagopala Mudali 
(brother of the lst defendant) and that the 
other suit lands were acquired by Rajagopala 
Mudaliand the Ist defendant out of the 
profits of their contracts after their 
father’s death without the aid of ancestral 
or joint family funds. This finding cannot 
be questioned in second appeal, but the 
‘appellant’s Vakil argues that the District 
‘Judge is wrong in assuming that the lands 
thus acquired are not part of the joint family 
estate 

Bhashyam Ayyangar, J, in Sudarsanam 
Maistri v. Narasimhulu Maistri (1) says: 

But, if, as supposed, the property was 
acquired by all the members of the undivided 
family by their joint labour, it would, in the 
absence of any indication of intention to the 
-contrary, be owned by them as joint family 
property and in that case, their male issue, 
who, by their birth, become members of 
such undivided family, necessarily acquire 
aright by birth in such property”. This 
proposition of law has been accepted in 
Gopalasami Ohetti v. Arunachelam Ohetti (2), 
Muniswamt Chetty v. Maruthammal (3) and in 
Madhavatya Chetty v. Damodaram Chetty (4) 
and cannot now be questioned. 

It is, of course, open to the respondents to 
show that the property was treated by the 
persons acquiring it as their separate 
property; and any indications either way 
would have to be considered. But this is a 
question of fact which has not been gone into 
by either of the lower Conrts. 

The presumption is in the opposite direc- 
tion to that indicated by the learned District 
Judge. - 

. We must call for a finding on the following 
issue:— 

"Were the plaint properties treated as their 
separate property by the Ist defendant and 


5 M. 149 at p. 186; 11 M, L. J. 353. 
M. 32, 


Ind. Cas. 176; 34 M. 211; 8 M. L. T. 124; 20 
. L. J. 687; (1010) M. W. N. 238. 

(4) 17 Ind, Cas, 347; 12.M. L.. T. 240, (1912) M. 
i, 0000 c LOU 
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Rajagopala Mudali or were they thrown into 
the family joint stock?" 

Additional evidence may be adduced: 
the finding should be submitted within two 
months and seven days will be allowed for 
filing objections. 

In compliance with the order contained 
inthe above judgment of the Court, the 
District Judge of North Arcot submitted a 
finding negative on the first part and 
affirmative on the second part of the issue. 

This second appeal coming on this day for 
final hearing after the return of the above 
finding of the lower Appellate Court upon the 
issue referred to it for trial, the Court 
delivered the following 

JUDGMENT.—We accept the finding, 
set aside the decree of the District Judge 
and remand the appeal for disposal 
according to law after deciding the other 
issues. Costs will be provided for in the 
revised decree. 

Appeal allowed; Suit remanded, 


CALCUTTA HIGH COURT. 
Ssconp Crviu Appear No. 636 or 1912. 


x July 28, 1914. 


Present;—Mr. Justice Holmwood and 
Mr. Justice Chapman. 
ABDUL GANI OHAUDHURY —PrariNTIFF 
APPELLANT 
versus 


MAKBUL ALI AND OTHERS-—DEFENDANTS-— 


RESPONDENTS. 

Revenue Sale Law (Act XI of 1859), s. 87 Proviso— 
Bengal Tenancy Act (VIII of 1885)—Raiyats at fixed 
rates—Ordinary occupancy raiyats—Hnhancement of 
vent—Protection, nature of. 

‘Raiyais holding at fixed rates are primarily the 
persons referred to in the proviso to section 37 of 
Act XT of 1859, and the protection proyided by the 
section is extended under the Bengal Tonanoy Act 
to all classes of occupancy raiyats. [p. 20, cols. 1 & 2.] 
* A person who takes ‘the tenancy originally: as à 
vaiyat at fixed rates may nob thereby- acquire -an 
occupancy right huta man who has already obtained 
occupancy rights cannot, by obtaining 8 grant of 
fixed rent, lose that ocoupancy right. “[p. 20, col. 2.1 

Quare :—Whether, in view of the protection offered 
by section 37 of Aot XI of 1859, a purchaser at a sale 
for arrears of revenue oan enhance the rent of a2 
occupancy raiyat? [p. 20, col, BJ 
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Appeal against the decree of the 
Subordinate Judge, Ist Court of Chittagong, 
dated the lith January 1912, reversing 
that of the Munsif, 3rd Court of Chittagong, 
dated the 10th July 1911. 

Babus Probodh Kumar Das and Khitish 
Chandra Chuckerbutty (for Babu Amulya 
Charan Chatterjee), for the Appellant. 


JUDGMENT.—This second appeal arises 
ont of a suit brought by the plaintiff to 
have the holding of the defendant declared 
such a holding as can be annulled under 
section 37 of Act XI of 1859. 

It appears that the plaintiff is the 
purchaser of the rights of defendant No. 
5, who purchased the tarafat a sale for 
arrears of revenue. The defendants Nos. 
1 andi2 are persons whom the Judge found 
to have cultivated the land themselves for 
80 years before 1895, when they obtained 
pottah as ratyats at fixed rates. That 
pottah, of course, conferred upon them 
higher privileges than that of ordinary 
occupancy razyats, but it certainly did not 
take away the occupancy right which 
they had already acquired, for they must 
have acquired that right prior to the Bengal 
Tenancy Act, not that in our opinion it 
would make any difference. The protection 
of occupancy ratyats at fixed rates which 
is referred to in section 37 of Act XI 
of 1&59 is not one of the ordinary 
exceptions in that section. Tt is a proviso 
expressing the determination of the Legis- 
lature that no purchaser shall disturb any 


of the permanent tenants on the land 
who are in actual occupation of the soil 
and are cultivating it. The term 


occupancy ratyats at fixed rent meant in the 
year 1859 apparently the successors of 
hademt khud  kasht raiyais in the Re- 
gulations, while the ordinary khud khashé 
raryats became occupancy raryats. The 
intention of the Legislature, therefore, was 
that these khadem? khud kashi ratyats should 
not only not be liable to ejectment, but 
should not be liable toany enhancement of 
rent;and to these persons have succeeded 
what the Bongal Tenancy Act now classes 
as “vaiyats holding at fixed rates.” Rudyate 
holding at fixed rates, therefore, are primarily 
the persons referred to in the proviso to 
section 37 of Act XI of 1859. But this 
doctrine of protection has been extended by 
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recent rulings of this Court to ordinary 
occupancy ratyats, and the judgment of Mr. 
Justice Mitra which is the leading case 
{Sarat Chandra Roy Ohowdhry v. Asiman 
Bibi (1)] on this point is frequently followed 
in this Court and has never been dissented 
from. The protection, therefore, is extended 
under the Bengal Tenancy Act from these 
kademi khud kasht ratyats or ratyats at 
fixed rates to all classes of occupancy ratyats; 
and the decision of Mr. Justice Mookerjee 
upon which the Chief Justice did not express 
any opinion inthe case of Bhutnath Naskar 
v. Monmotho Nath Mitra (2), whichis based 
upon a technical interpretation of section 
160 of the Bengal Tenancy Act, can have 
nothing whatever todo with the question 
before us, : 


It may be argued that a person who 
takes the tenancy originally asa rawat at 
fixed rates does not thereby acquire an 
occupancy right. But that does not imply 
that aman who has already obtained occu- 
pancy rights can by obtaining a grant of 
fixed rent lose that occupancy right. That 
appears tous tobe neither in accordance 
with equity or common seuse nor the wording 
of the law. 


We must, therefore, hold that the defendants 
were precisely iri the position of those tenants 
who are mentioned in the proviso to section 
37, and that not only are they protected but 
nothing in the law can be construed to entitle 
the purchaser to eject them or to enhance their 
rent. That is the law, and to argue that 
the purchaser loses a valuable right, namely, 
the right of enhancement which he would 
have in the case of ordinary occupancy 
rights is to misconstrue the whole effect of 
the section itself, which is in terms. directed 
against enhancement. Ifthe ruling of Mr. 
Justice Mitra is correct, an occupancy rayat 
in the ordinary sense of the word is also 
protected by that section. It is doubtful 
whether in that case the  purohaser can 
enhance his rent, although the Bengal 
Tenancy Act itself provides for the enhance- 
ment of the rent of an ordinary occupancy 
vaiyat, However, this is not the question 
which we have to dealwith here. 

Another question which was argued was 


2 80, W N. 601l: 31 0.725. * 
(2) 2 Ind. Das, 678; 110. L J. 98,12 0. W.'N.1025, 
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with regard to the: Judge’s view of the 
khatian of 1898, in which the defendants are 
recorded as kaimi: madhya . satyadhikari ov 
intermediate tenure-holders at fixed rent. 
Jt was faintly urged that the presumption 
arising from this record could not be 
rebutted by evidence of what happened 
before the record was made. It appears to us 
that the findings of the Judge asto what 
happened before the record was made, prove 
conclusively that the record was wrong; for 
these men had been cultivating this land 
avith their own hands for 30 years when 
they obtained the pottak describing them as 
kaimi rights. The area of the land was 
only 4 kanis and odd and there was no 
indication whatever that this holding was a 
tenure. It can only be a tenure if it is 
proved that it was demised for the purpose 
of settling cultivators upon it and for 
collecting rent, and not for the . purpose of 
being cultivated by the raiyat or his family 
and servants. The facts of the case, which 
extend up to 1895 and are not altered in any 
way by the pottah of that date except 
in respect of giving the defendants fixed 
rent, conclusively prove that at the time of 
the Settlement they could not have been 
tenure-holders within the meaning of 
section '5 (1), Chapter III, of the Bengal 
Tenancy Act, 

The third contention was that we ought 
to have the potíah before us to construe it. 
As the defendants have not chosen to appear 
in answer to this appeal, it is suggested that 
we ought to give the appellant further time 
to get this pottah produced. We have al- 
ways understood that when a decree has been 
passed against a person who-desires to: appeal, 
itis for him to put forward all necessary 
materials for the purpose of getting the 
presumption which is against him on the 
lower Court’s judgment set aside. He could 
easily have made a prayer in the petition of 
appeal that the defendants be called upon 
to produce this pottah, or:that the lower 
Court be directed to obtain it and forward 
it to this Court. We cannot either wait for 
it now or construe it. The finding, however, 
of the learned Judge and the arguments of 
the learned Vakil indicate quite sufficiently 
what were its contents andthe arguments 
which are based upon it, with which we have 
already dealt, . i 


s . 
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As regards the plaintiffs prayer for 
assessment of fair and eqnitable rent we 


cannot see how’ thatcan arise in a suit 
under section 37 of Act XI of 1859, 
since the very basis of the protection 


offered by that .section is against any en- 
hancement, and enhancement is, really what 
the plaintiff is seeking for. It is not within 
the scope of the suit; if it were, fair and 
equitable rent of an occupancy raiyat +t 
fixed rates would obviously be the rent which 
had been fixed for his holding, | 

The result is that the appeal is dismissed, 
but without costs as the respondents do not 
appear. 

Appeal dismissed. 


MADRAS HIGH COURT 
Secono Civi, Appeat No. 1455 or 1914. 
l September 3, 1915. 
Present:-—Mr. Justice Spencer and 
Mr. Justice Phillips. 
YELAMPATI KANNAYYA AND ANOTHER— 
Derenpants Nos. 3 AND 4—APPELLANTS 
versus 


YELAMPATHI RAMANNA-—PLAINTIFEF—- 


RESPONDENT. 
. Civil Procedure Code (Act V of 1908), O. XXIII, 
v. Üü—— Decree passed in accordance with agreement 
of parties not appealed against— Decree, if binding in 
subsequent suit. 

In a suit brought to establish the plaint. 
iffs title to the land which he had got by virtue 
of a decree passed in a prior suit for specific 
performance of a contract to sell, the defendants 
alleged that they were not bound by that decree 
on the ground that it was a decree upon a 
compromise to which they were not parties. 
It appeared that what had happened was that the 
Ist defendant had made a statement on oath that he 
and other defendants had agreed to execute n 
sale-deed in favour of the plaintiff who also 
had made a statement on oath confirming this, and 
the Conrt had, thereupon, directed a decree to be 
made in accordance with the agreement of the 
parties: 

Held, that the order was apparently passed 
under Order XXIII, rule 3 of the Civil Procedure 
Code and no. appeal having been preferred against 
it the decree passed therein became final and binding 
on the defendants. [p. 22, cols. 1 & 2.] 


Second appeal against the decree of the 
District’ Court of Guntur, in Appeal Suit 
No. 313 of 1913, preferred- against that 


; 
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of the Court of the District Muusif of 
Gunter, in Original Suit No. 1071 of 
1911. 


Mr. K. V. D. Narastmham, for the Appel- 
lants. 

Mr. Sarangapani Aiyangar for Mr. V. Ra- 
madoss, for the Respondent. 


JUDGMENT. 


Seencer, J.— This suit was brought to 
establish the plaintiff's title to the land, which 
he got by virtue of a decree passed in a 
prior suit brought for specific performance 
of a contract to sell. i 

Defendants Nos. 3 and 4, who are appellants 
in this second appeal, allege that they 
are not bound by the decree in Original 
Suit No. 51 of 1907, on the ground that it 
was a decree upon a compromise to which 
they were not parties. This appeal has been 
argued to a great length on the assumption 
that it was a decree passed with the consent 
of parties to which section 96 (3) of the 
Code of Civil Procedure would apply. But 
it appears that what happened was that 
the lst defendant made a statement on oath 
in the presence of the Pleader for defendants 
Nos. 1 to4that he and defendants Nos. 2 to + had 
agreed to execute a sale-deed in favour of the 
plaintiff according to the prayer in the suit. 
The plaintiff also made a statement on oath 
confirming this. The Court thereupon direct- 
ed a decree to be madein accordance with 
the agreement of the parties by which the 
suit was thus proved to have been adjudicat- 
ed. The order passed by the Court was 
apparently passed under Order XXIII, rule 3. 
The defendants, though they must through 
their Pleader, have been aware of the result 
of the suit, did not prefer an appeal 
under Order XLIII, rule 1 (m), or take any 
other step to have the order which affected 
them adversely, set aside. It is not now 
urged that the plaintiff obtained the decree 
by fraud or collusion. It is simply argued 
that these defendants are not bound by a 
compromise to which they were not puriies. 
With this, I cannot agree. They were 
parties tothe prior suit and the decree 
passed therein having become final, they 
are debarred from questioning it. In this 
view the second appeal fails and is dismissed 
with costs. 

Puiiutps, J.— This second appeal has been 
argued at great length on the ground that 
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the decree which appellants wish to avoid 
was a2 decree passed in terms of a com- 
promise. From the judgment in the 
suit and the deeree (Exhibits VII and 
V) and Ist defendant's statement (Ex. 
hibit IV) it is clear that the decree 
was passed under Order XXIII, rule 3, 
and consequently the arguments to show that 
the appellants are not bound by the decree 
because they were not parties to the compro- 
mise, are useless. The language of the 
District Judge, i. es "if the adjudication 
made against them on the basis of the 
consent given by their father was illegal", 
shows that he also treated the decree as 
one under Order XXIII. Appellants not 
having appealed against the order recording 
the compromise under Order XXIII, rule 3, 
allowed the decree to become final and 
consequently the District Judge was justified 
in his finding that the appellants were 
estopped. TI agree that the second appeal 
should be dismissed with costs. 


Appeal dismissed, 


CALCUTTA HIGH COURT. 
Ssconp Civic APPRAL No. 2757 or 1912. 
March 25, 1915. 

Present: —Justice Sir Asutosh Mookerjee, K'., 
and Mr. Justice Richardson. 

HAR SHYAM CHOWDHURY-—DEFENDANT 
No. 5-—APPELLANT 
versus 


SHYAM LAL SAHU-—PraINTIFF— 


RESPONDENT. 

Mortgage-—Subrogation — Satisfaction of charge 
undertaken to be satisfied—Fraud committed in respect 
of existence or satisfaction of prior charge—Con- 
tract, stranger to, when can claim performance of. 

The doctrine of subrogation does not apply when a 
person simply performs his own obligation or 
covenant and pays off a charge which he has under- 
taken or is bound to satisfy. Ifa person purchases 
a property subject to two mortgages, retains a 
portion of the purchase-money for payment to the 
mortgagees, but pays the first incumbrancer alone 
andnot the second, he cannot treat the first mortgage 
ag kept alive for use as a shield against the second; 
nor canhe claim to be subrogated to the position of 
the eee whose debt he has satisfied, [p. 23, 
col. 2. 

Tf A purchases property subject to three succes. 
sive charges X, Y and Z with full knowledge of 

. their existence, and retains a portion of the purchase- 
money in his hands with a view to satisfy* the 
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mortgages Y ànd Z, but subsequently discharges 
the security Z, he cannot, on satisfaction of the 
. Yhorbgage X, use it as a shield against the 
mortgage Y. But if the acceptance of the mort. 
gage-deed with an untrue recital as to the satis- 
faction of the mortgage X by the mortgagee Y 
enabled: the mortgagor to commit n fraud upon 
the purchasér, the latter can, on discovery and 
satisfaction of the mortgage X uso itas a shield 
against the mortgagee Y. [p. 24, col. 1; p. 25, col.1.] 

- Although a stranger to a contract may sometimes 
be entitled to claim the benefit of the performance 
thereof, the doctrine cannot be allowed to be invokod 
to defeat the ends of justice. [p. 25, col. 1.] 

Appeal against the decree ofthe District 
Judge of Darbhanga, dated the 2nd February 
1912, modifying that of the” Subordinate 
Judge of Darbhanga, dated the 21st April 
1911, 

. Babu Narendra Kumar Bose, for the Appel- 

Lakshmi for the 
Respondent. 


.JUDGMENT.—This is an appeal by the 
fifth defendant in a suit to enforce a mortgage 
security. The property in dispute has been 
the subject of three mortgage transactions. 
The first mortgage was created on the 
29th March 1888 for a sum of-Rs. 700 which 
carried interest at the rate of 24 per cent. 
per annum;the second was on the 22nd July 
1895 to secure a loan of Rs. 500 on interest 
at 18 per cent perannum. The third mort- 
gage, now sought to be enforced, was created 
. on the 27th December 1897 to secure a loan 
of Rs. 700 which bore interest at 18 per cent. 
peraunum. On the 15th October 1901, the 
mortgagors transferred the equity of redemp- 
tion to the appellant for à sum of Rs. 2,288. 
The conveyance recited that there were only 
two mortgages on the property, namely, those 
of 1895 and 1897. The purchaser, who was 
allowed to retain in his hands the entire 
consideration, agreed to apply the money in 
satisfaction of the dues on these two mort- 
gages. He subsequently discovered. that 
there was a prior mortgage on the property 
purchased by him, namely, the mortgage of 
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1888. He accordingly satisfied the mortgages. 


of 1888 and 1895. The mortgagee of 1897 
then commenced this action on the 21st June 
1910 to recover his dues. The suit has been 
eontested by the appellant, the purchaser 
under the conveyance of 1901, who argues 
that he is entitled to priority tn the extent of 
the mortgages of 18&8 and 1695. The 
District Judge has overruled this contention 
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and has made the usual mortgage decree in 
favour of the plaintiff On the present 
appeal by the purchaser of the equity of 
redemption, it has been urged that as he hasi 
satisfied the mortgages of 1888 and 1895, 

he is entitled to use tliem as shields against 
the mortgagee of 1897- 


In so far as the mortgage of 1895 is 
concerned, itis plain that this contention 
cannot prevail. It was ruled by this Court 
in the case of Surjzram Marwari v, Barhamdeo 
Pershad (1), that the doctrine of subrogation 
does not apply when a person simply performs 
his own obligation or covenant and pays off 
a charge which he has undertaken or is 
bound to satisfy. Ifa person purchases a 
property subject to two mortgages, retains a 
portion of the purchase-money for payment 
to the mortgagees, but pays the first incum- 
brancer alone and not the second, he cannot 
treat the first mortgage as kept alive for 
use as a shield against the second: he cannot 
claim to be subrogated lo the position of the 
mortgages whose debt he has satisfied. The 
same principle was applied in the cases of 
Bisseswar Prosad v. Lala Sarnam Singh (2) 
and Sat Narain Tewari v. Sheobaran Singh. 
(3). The cases of Tara Sundari Debt. 
v. Khedan Lal Sahu (4) and Prayag Narain 
v. Chedi Rat (5) are not in principle opposed 
to this view; they merely furnish illustrations 
of cases which, the Court thought, (whether 
rightly or wrongly, itis needless to discuss 
for our present purpose) fall outside the 
scope of the rule enunciated in Surjiram 
Marwari v. Barhamdeo Pershad ( 1). In res- 
pect of the mortgage of 1895, it is clear thah 
the appellant discharged an obligation which 
he had undertaken to fulfil, namely, to 
satisfy the mortgage, not with bis own 
money, but with money which belonged to 
his vendors and had been placed at his 
disposal for that specific purpose. If his 
vendor had satisfied the mortgage of 1895; . 
as he might well have done, itis plain that. 
he, as mortgagor, could not have treated the 
mortgage satisfied by him as available by 
way of. defence against the mortgagee of 


L 

. b. J, 184. : tos 
id Cas. 645; 14 C. L. T. 500, eis 
nd. Cas. 910; 14 C. W. N. 1089. 
. Cas, 979; 14 C. W. N. 1002«. 
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1897, It follows consequently ‘that the 
appellant is not entitled to priority on the 
basis of the payment made by him to satisfy 
the mortgage of 1895. 

A question of some nicety, bawaan arises 
in respect of the mortgage of 1888. 
The appellant had undertaken to satisfy 
the mortgage of 1897; he did not fulfil his 
obligation, but chose to satisfy the mort- 
gage of 1888. Is he then entitled to use the 
mortgage of 1888 as a protection against the 
mortgage of 1897? There can be no room 
for doubt that if A purchases property sub. 
ject tothree successive charges X, Y and Z 
with full knowledge of their existence, and 
retains a portion of the purchase-money in 
his hands witha view to satisfy the mort- 
gages Yand Z, but subsequently. discharges 
the security Z, he cannot, on satisfaction of 
the mortgage X, useitas ashield against 


' the mortgage Y. This follows from the 
‘ease of Bisheswar Prosad v. Lala 


Sarnam 
Singh (2), where reference is made to the 
decision in Heim v. Vogel (6). In that case, 
A obtained title to a, property subject to two 
prior charges, and at the same time under- 
took to satisfy the second charge. He did 
not fulfil his obligation, but subsequently, 
when he had acquired rights under the first 
charge, took his stand thereonas protection 
His contention 
was overruled onthe ground thathe was 
bound to satisfy the second charge with the 
money at his disposal; and so long as that 
money was retained by him, he could not be 
allowed to prejudice the position of the 
second encumbrancer by means of title 
acquired under the first charge. If, conse- 
quently, nothing else was known in this case 
except that there were the three successive 
charges of 1888, 1895 and 1897 and that the 
appellant had undertaken to pay the charges 
of 1895 and 1897 with money placed at his 
disposal by the mortgagor, the mere fact 
that he had satisfied the prior charge of 1888 
would not entitle him to use it asà& shield 
against the mortgagee of 1897. The latter 
would prima facie be entitled to contend that 
as the appellant had in his hands money 
placed at his disposal by the mortgagor for 
the satisfaction of his dues, he could not be 
prejudiced by reason ofthe payment made 
by the appellant to satisfy the debt of 1888. 


(8) (1879) 69 Missonri 529, 


ve 
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There are, however, special circumstances 
in this ease which, as we shall presently see, 
fake it ont of the general rule already ex- 
plained, . 


The mortgage of 1897 recited that Rs. 490 
out of the Rs. 700 secured thereby had been 
&pplied by the mortgagor to satisfy the 
mortgage of 1888, that the mortgagor had 
redeemed the mortgage and had obtained 
the mortgage instrument which he had made 
over to the new mortgagee as evidence of his 
title. This was, it is now’ conceded, an 
entirely false recital. The sum of Rs. 400 
had not been applied to discharge the mort- 
gage of 1888; the mortgage instrament had 
not been taken back from the mortgagee. but. 
was still in his custody. The appellant con- 
tends that he was misled by this recital aud 
purchased the property from the mortgagor 
in the belief that it was subject to two charges 
only, namely, those of 1895 and 1897. It is 
indisputable that the acceptance of this in-- 
strument with an untrue recital by the. 
mortgagee of 1897 enabled the mortgagor 
to commit a fraud on the appellant. He: 
intended to acquire a clear title to the property 
free of all prior charges thereon; he found 
on enquiry that there were only two sub- 
sisting charges to be satisfied, namely, those 
of 1895, and 1897. He discovered after his . 
purchase that there was a prior charge of 
1888 which was falsely described as satis- 
fied in the mortgage instrument of 1897 
held by the respondent. Consequently, if we. 
apply the test of intention of the person 
who satisfies the prior charge, as ruled in 
the cases of Mohesh Lai v. Mohant Bawan Das 
(7), Gokaldas Gopaldas v. Puranmal Prem- 
sukhdas (8), Dinobundhu Shaw Chowdhry v. 
Jogmaya Dasi (9), Mahomed Ibrahim. Hossein 
Khan v. Ambika Pershad Singh (10), Liquid- 
ation Estates Purchase Co. Lid. v. Willoughby 
(11), Thorne v. Cann (19), Whiteley v. 

(7) 10 I. A. 67; 9 C. 961, 13 C. L. R. 221; 7 Ind. Jur. 
382; 4 Sar. P, C. J. 424. 

(8) 11 I. A. 126; 10 0, 1085; 8 Ind. Jur. 396; 4 Sar. 
P. O. J. 643. 

(9 29 T. A. 9; 29 C. 154; 6 C. W. N. 209; 12 M. L. 
J. 73; 4 Bom. L. R. 238. - 

(10) 4 Ind. Cas, 496; 291. A. 68; 39 C. 527; 11 M. 
L. T. 265; (1912) M. W. N. 367; 9. A. L. J. 832; 14 
Bom. L. R. 280; 16 C. W. N. 505; 15 C. L. J. 411; 22- 
M. L. J. 468. 

C1) (18-8) A. C. 321: 67 L. J. Ch. 251; 78 L. T. 
829; 14 T. L. R. 295; 46 W. R. 589, 

p Q2) 0895) 4. 0. 11; 64 L. J. Ch, 1; 11 B, Bn "Lu 
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Delaney (13), Shib Narain v. Baikuntha Nath 
Santra (14), the answer must be in favour of 
the appellant, for there is no shadow 
of a doubt that when he satisfied the 
mortgage of 1888, he intended to keep the 
security ` alive for use as a protection against 
the mortgage of 1897. On the other hand, 
if as explained. in Gurdeo Singh v, Chand- 
rika Singh (15), we treat the doctrine of sub- 


rogation as based on equitable grounds, to- 


be applied only where needed to accomplish 
the. ends of justice, it is equally plain that 
the plaintiff has no claim to consideration 
as -against the appellant; for it was the 
conduct of the plaintiff which enabled his 
mortgagor to commit a fraud on the ap- 
pellant. The plaintiff has also no claim as 
against the appellant on any contractual basis; 
he is in no sense privy to the agreement 
between the appellant and his vendor; and 
‘although it has recently been held that a 
stranger to a contract may sometimes, as 
explained in Jahandar Baksh v. Ram Lal 
(16), be entitled to claim the benefit of the 
performance thereof, ag in Nawab Khwaja 
Muhammad Khan v. Nawab Husaini Begum 
(17) and Deb Narain Dutt v. Ram Sadhan 
Mundal (18), that doctrine cannot be allow- 
ed to be invoked to defeat the ends of 
justice. From whatever point ‘of view 
the case may be considered, it is con- 
sequently plain that the appellant is en- 
titled to priority in respect of the payment 
made by him to satisfy the mortgage of 
1888. 


The result is that this appeal is allowed 
in part and the decree of the District Judge 
modified. The appellant is entitled to priority 
in respect of a sum of Rs, 344, propor- 
tionate to the share of the property now in 
suit. We direct that the property covered 
by the mortgage of 1897 be sold in execution 
of the decree made by the District Judge 


free of the charges of 1888, 1895 and 1897." 


(13) (1914). A. C. 132; 83 L. J. Ch. 849; 110 L. T, 
484; 58 S. J. 218. 

an 20 Ind. Cas. 864; 19 0, L. J. 200. 

16) 1 Ind Cas. 913; 86 © 193; 5 C. L. J. 611. 

(16) 5 Ind, Cas. 565; 11 O. L. J. 361 at p. 368; 14 
C. W. N. 470; 87 C. 449. 

(17) 7 Ind Cas. 237; 37 I. A. 152; 12 C. L. J. 205; 
32 A, 410; 14 C. W., N. 865 (P. O.); 7 A. L. 5.871; 8 
M. L. T. 141; :2 Bom L. R. 638; 12 C. L. J. 205; 20 
M. L. J. 614; (19 0) M. W. N. 213. 

(18) 20 Ind. Cas. 630; 41 C. 137; 18 C. L. J. 603; 17 
C. W. N, 1143, 
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"SADAGOPACHABIAS, NT RAMA TIRUMALA OHARIAR, 


Out of the sale-proceeds, the sopal nb 
be first entitled to Rs. ‘344 and the costs 
of this suit; from the balance left, the plains 
tiff deoree-holder will be entitled to his dues: 
the surplus, if any, will belong to the 
appellant. The appellant is entitled to his 
costs as against the plaintiff throughout 
this litigation. 
Appeal allowed in part. 


. MADRAS HIGH COURT. 

Seconp Civic Aperat No. 2659 or 1913. 

July 2c, 1915. 
Present;— Mr. Justice Oldfield and 
Mr. Justice Sadasiva Aiyar. 
M. SADAGOPACHARIAR —PLAINTIFF— 
APPELLANT 4 
versus 
RAMA TIRUMALA CHARÍIAR AND 
ANOTHER—Derenpants-Nos, 1 AND 2 
~—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 10, scope of 
— Later suit disposed of ear lier—Parties in two suits 
claiming under different titles—Pleadings in later suit, 
if can be urged as bar to previous suit, 

After the plaintiff had bronght a suit against the 
defendant, both of them were made defendants in an: 
other suit "which was decided while the plaintiff's suit 
against the defendant was stil pending. In his 
defence in the first suit the defendant relied upon 
the plaintiff's pleadings as defendant in the second 
sut, The plaintiff contended that as the trial of the 
second suit was without jurisdiction by reason of 
section 10 of the Civil Procedure Code, his pleadings 
in that suit could not be relied upon by the defendant: 

Held, that, as the later suit was not between the 
parties under whom the parties to the ealier suit 
claimed litigating under the same title, the plaintiff's 
contention was untenable. [p. 26, col. 1.] 

Second appeal against.the decree of the 
District Court of  Chingleput, in Appeal 
Suit No. 197 of 1912, preferred against 
that of the Court of the District Munsif 
of Poonamallee, in Original Suit No. 149 of 
1911. 

Mr. K. R. Narayanasawmy Aiyar, for Mr. 
I. Narasimha Aiyangar, for the Appellant. 

Mr. M. N. Dorasawmy Avyangar, for the 
Respondents. 

-JUDGMENT.—The foundation of the 
lower Courts’ decision was plaintiff's pleading 
the judgment : in-Original Suit No. 170" of 
1911,in which plaintiff and Ist defendant were 
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9nd and Ist defendants, Original Suit No. 170 


was instituted after the present suit, though it. 


was decided before it. It is argued first that in 
these circumstances the Court was debarred 
by section 10, Civil Procedure! Code, from 
trying Original Suit No. 170 until this, the 
earlier suit, had been disposed ‘of, that the 
trial was consequently held without jurisdic- 
tion and that, therefore, defendants: cannot 
rely on plaintiffs pleading during it or on 
the decision which ended it. 

We cannot accept this, Section 10 requires 
that the earlier suit shall be between the 
same parties asthe later or, the portion 
of it at present relevant, between parties 
under whom they or any of them claim 
litigating under the same title. But in 
Original Suit No. 170 the plaintiff relied, not 
directly on a title derived from Ist defendant, 
but on the title of certain alleged vendees 
from him, whom he repudiated. The title 
under which the plaintiffin Original Suit 
No, 170 litigated was, therefore, not that 
now in question, and the section cannot be 
applied. : 

We have been shown no valid reason for 
holding that the decision in Original Suit 
No. 170 is not res judicata in the present suit 
or that the present plaintiff is not now 
estopped by his pleading tbere. We have 
been informed that the decision in Original 
Suit No. 170 is under appeal, but the fact 
is nob admitted, and nothing tó. satisfy us 
regarding it has been produced. In these 
circumstances the second appeal fails and 
is dismissed with costs. 
] Appeal dismissed. 


t 


*  - CALCUTTA HIGH COURT. . 

7 &mcoxp Crvin Arrear No. 4257 or 1913. 
February 10, 1915. 
Present:— Mr. Justice Richardson and 
Mr. Justice Mullick. 

* ALEJAN BIBI AND OTHERS PLAINTIFFS— 
APPELLANTS 

versus 
AND OTHERS— DEFENDANTS— 


RESPONDENTS. 
. Bengal Tenancy Act (VIII of 1885), ss. 49 (b), 85 
Under-raiyat—Holding for a term—Devolution of 
anterest—Hetre, whether ram be ejected without notice. 


. RAHAM ALI 
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There is nothing in the Bengal Tenanev Act which 
expressly takes away the right of the heirs of an 
under-raiyat to succeed to the remainder of the term 
granted by the raiyat within the powers conferred 
on the latter by section 85, and apart from custom 
or express enactment there is no doubt thata lease 
fdr aterm devolves upon the heirs of the original 
lessee. On the expiry of the term the heirs may be 
ejected without notice under section 49 (b) of the 
Bongal Tenancy Act. [p.27,c0L1.] - 

“Arip Mandal v. Ram Ratan Mandal, 810. 757; 8 C. W. 
N. 479; Jamini Sundari Dasi v. Rajendra Nath Chukra- 
butty, 11 C. W. N. 519, distinguished, 

Appeal against the decision of the Sub. 
ordinate Judge of Chittagong, dated the 5th 
September 1918, reversing that of the Munsif 
of North Roazan, dated the 30th April 1912. 

Babu Dhirendra Kastgir, for the Appellants. 

Moulvie Abdul Jawwad, for the Respond- 
ents. . 

: JUDGMENT. . 

‘Ricuarpson, J.— The defendants in this 
suit are the heirs of an under-ratyat to 


whom the plaintiffs, as ravyats of the hold-- 


ing in which the land in suit is situated, 
granted by .a written and registered instru- 
ment a lease for a term of nine years. The 
under-ratyat died some years agoand it has 
been found that the defendants have since 
been in possession of the land leased to them 
and have been paying rent therefor to` the 
plaintiffs. The term of nine years has now 
expired and the suit was brought by the 
plaintiffs -for the purpose of ejecting the de- 
fendants from the land comprised in the sub- 
lease. In the first Courtthe plaintiffs obtained 
a decree, that decree was reversed by the 
learned Subordinate Judge in the Court of 
Appeal below and the suit was dismissed. The 
learned Subordinate Judge held that the sub- 
tenancy granted to the original under-ratyat 
came to anend with his death, that the pay- 
ment by and acceptance of rent from his 
heirs, the defendants, created a new tenancy 
as between them and the plaintiffs and that 
the defendants cannot be ejected unless and 
until notice to quit has been served upon 
them in accordance with clause (b) of section 
49 of the Bengal Tenancy Act. 

The question before us in this second 
sppeal, which is preferred by the plaintiffs, 
is whether the learned Subordinate Judge 
was right in the view which he took of the 
case and of the respective rights of the 
parties. For the appellants it has been urged 
that a ratyatis empowered by section 85. of 
the Bengal Ternaney Act, if not expressly 
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at any rate by necessary implication; to grant 
an under-ratyat by means of a written and 
registered instrument a sub-lease for a term 
not exceeding nine years, It- is further 
argued that there is riothing in the Act which 
has the effect of cutting down asub-lease 
for such a term to a sub-lease for the term 
of the under-racyat’s life if he should die 
before the expiry of the nine years. This 
reasoning is in some respects analogous to 
the reasoning adopted by the Full Bench in 
deciding the case of the Midnapore Zemin- 
dari Company,. Ld. v. Hrishikesh Ghosh (1), 
where the question was whether the hold- 
ing of a non-occupaney raiyat was or was 
not. heritable. It may fairly be said that 


there is nothing in the Bengal Tenancy Act + 


which expressly takes away. the right of 
‘the heirs of an under-ratyat to succeed, to 
the remainder of a term granted by the 
raiyat within the powers conferred on the 
latter by section 85 and apart from custom 
or express enactment, there is no doubt that 
.& lease for a term devolves upon the heirs 
of the original lessee. On behalf of the 
defendants, the respondents before us, our 
attention has been directed to the Full 
Bench ease of Arip Mandal v. Ram Ratan 
- Mandal (2) and also to the decision of Mr, 
Justice Mookerjee in Jamini Sundari Dasi 
v. Rajendra Nath Ohukrabutty . (8). Those 
cases, however, deal with the position which 
arises upon the death of an under-ratyat 
-who holds under an annual holding or a 
tenancy from year to year. In such a case, 
no doubt the only right which the Fall 
Bench recognises as belonging to the heirs 
of the under-raiyat upon his death is a 
‘right to remain in possession of the land 
until theend of the then agricultural year 
for the purpose, if the land has been sub-let, 
of realising the rent which might accrue 
during the year or, if not sub-let, for the 
purpose of tending and gathering in the 
crops. The decision of the Full Bench 
seems, therefore, to deny to the heirs of the 
under-ratyat under an annual holding any 
right of succession properly so called to the 
tenancy and so the decision was understood 
by Mr. Justice Mookerjee, who observes: "It 
follows, therefore, that the Full Bench held 


that the heirs of an under-rozyat under an 
(1) 25 Ind. Cas. 564; 41 O. 1108; 18 C. W. N. 828; 
19 C. L: J, 505. < 
(2) 310. 757, 8 C. W. N.t 70 
* (3) 11 C, W, N. 619, ` 
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annual holding do not acquire any interest in 
his holding by inheritance." That being so, 
it is contended for the defendants that there 
is no real difference between the case of a 
tenancy for a term of years and the case-of a, 
tenancy from year to year and that if-a 
tenancy of tle latter sort is not heritable 
a tenancy for a term should also beheld to 
be not heritable. In my opinion, weighing 
the arguments of both sides the balance 
inclines in favour of the view propounded 
on.behalf of the plaintiffs. It seems to me 
that inasmuch as under the Act a ratyat is 
clearly at liberty to grant a sub-lease for a 
term not exceeding nine years, the lease go 
granted, in the.absence of anything to the 
contrary in the Act, carries withit the ordi- 
nary incidents of a lease for a term of years. 
One of the incidents of such a lease is that if 
the lessee dies before the end of the term 
his heirs are entitled to succeed him in the 
tenancy. I do not say that there is no force 
in the arguments pressed upon us on behalf 
of the defendants but as I have said, on the 
whole it seems to me that the view suggest- 
ed onthe other side should prevail. 

I am, therefore, of opinion that this appeal 
should be allowed, the decree of the Subor- 
dinate Judge should be set aside and ‘the 
decree of the Munsif should be restored, 

The plaintiffs will be entitled to -their 
costs throughout. 

Mocticx, J.—I agree. 

Appeal allowed, 


PUNJAB CHIEF COURT. 
Seconp Civic Arrear No, 899 or 1912, 
June 25, 1915. 
Present:—Mr. Justice Rattigan and 
Mr. Justice Shadi Lal. 
SUNDAR SINGH-——DsrENDANT— 
APPELLANT 
3 . versus 
Musammat GURDEVI AND OTHERS — 
, PLAINTIFFS AND ANOTHER— DEFENDANT— 
RESPONDENTS. 

“Hindu Law-—-Mitakshara—Father's — sisters * sone, 
Mn di aaa i a ee rud party, whether 
Chet pf D 8), OT Ae M age—Civil Pr ocedure Code 

Where the father’s sister of the last male owner 
and her sons gued for a declaration that the alienatidty 
made by ‘the mother of the last male owner, in 
favour of the defendant shall not affect their revey- 

sionary rightsc ae 7 
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Held, that under tho Mithkshara School of 
Hindu Law the plaintiffs were entitled to inheritas 
bandhus and could contest the alienation. 

` Narasimma v. Mangammal, 13 M. 0; Chinnammal 

v. Venkatachala, 15 M. 421; 2M.L.J. 86 Nanhi v. 
Gauri Shankar, .28 A.187;2 A. L. J. 654; A. W.N. 
(1905) 242, referred to. 

A person who has not been impleaded either 
as a plaintiff or a defendant in the Courts below 
cannot claim to be made a party at the final stage of 
the case. ` 

Second appeal from the dəcres of the 
Additional Divisional Judge, Amritsar Divi- 
sion, at Jullundur, dated the Ist April 1912, 
varying that of the Subordinate Judge, 2nd 
class, Amritsar, dated the 30th March 1911, 
decreeing claim. 


Mr. Nanak Chand, for the Appellant. 
` Chaudhri Ram Bhaji Dati and Mr. Mukand 
Lal Puri, for the Respondents. 


JUDGMENT.— One Gurmukh Singh, an 
Arora of the town of Amritsar, was the last 
male owner of the property in dispute, 
After his death, his mother, Musammat Maya 
Devi, sueceeded to his estate on the usual 
life tenure, and in January 1908 she effected 
a sale of the property in favonr of the defend. 
ant Sunder Singh, who is the appellant 
before us. The plaintiffs, who are Gurmukh 
Singh's father's sister and her three sons, 
have obtained a declaratory decree from the 
Divisional Judge that the alienation shall not 
affect their reversionary rights on the death 
of Musammat Maya Devi, and the vendee has 
preferred to this Court a second appeal 
against that decree. 

It is quite clear that the decision of. the 
lower Appellate Court that the alienation was 
not for necessity proceeds upon the evidence 
adduced by the parties and the finding being 
one of fact cannot obviously be impeached in 
second appeal. The Court has considered 
the facts and circumstances of the case and 
arrived at a conclusion adverse to the appel- 
lant and we see absolutely no reason for 
interference in second appeal with its decision. 

The sole question for determination is 
whether the plaintiffs are heirs under the 
Mitakshara School of the Hindu Law, by which 
the deceased Garmukh Singh was admittedly 
governed. Upon that point we have no 
hesitation in expressing our opinion in the 
affirmative. It will be obesrved that the 
sens «f the paternal aunt are, expressly 
mentioned as bandhus in the’ original text 
of the Mitakshara and it is manifest, that 
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the position of the plaintiffs as bandhus has 
been affirmed in a series of judgments, vide, 
inter alia, Narasimma v. Mangammal (1), 
Chinnammal v. Venkatachala (2) and Nanhi v. 
Gauri Shankar (3). There is not a single 
judgment which lays down the contrary 
rule. We are fully aware ofthe fact that 
there was at one time considerable divergence 
of judicial opinion as to the right of the 
sister's son as a bandhu under the Mitakshara, 
hut even that matter has now been settled 
in his favour and his right to inherit as 
a bandhu has been recognized’ in a large 
number of cases decided by the High Courts. 


The right of succession of the paternal 


.aunt and her sons has never been doubted 


and we, therefore, consider it unnecessary to 
deal with the principles of Hindu Law upon 
which that right is founded. We accordingly 
hold that the plaintiffs have locus stand: 
to contest the alienation -made by Musammat 
Maya Devi. 


Before concluding, we-may mention that 
Mr. Mukand Lal Puri, on behalf of a person 
who claims to be the sapinda of Gurmukh 
Singh, applied at the commencement, of 
the hearing that his client might be implead- 
ed as a party to the appeal, but we de- . 
clined to accede to the request for the 
simple reason that the applicant had not 
been impleaded as a plaintiff or a defendant 
in the Courts below and had consequently no. 
right to intervene at the final stage of the 
case. Further, the declaratory decree enures 
for the benefit of all the heirs, and he will 
be entitled to avail himself of it, if -he 
establishes his right to succeed fo the property 
in preference to the plaintiffs. . 

Our decision upon the only point which 
arises in the appeal is against the appellant. 
We accordingly affirm the decree of the lower 
Appellate Court and dismiss the appeal with 
costs. 

Appeal dismissed. 

(1) 18 M. 10. 


(2) 15 M. 421: 2 M. L. J. 86. ; 
(3) 28 A. 187; 2 A. L. J 664; A. W, N. (1905) 242. 
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CALCUTTA HIGH COURT. 
Civiu Rune No. 1188 or 1914. 
May 7, 1915. 
Present: :—Justice Sir Asutosh Mookerjee, KT., 
and Mr. Justice Roe. 
MOHES CHANDRA GU HA— PETITIONER 
- versus 
RAJANI KANTA DUTT AND ANOTHER— 
Opposite PARTY. 

Contract Act (IK of 1872), s. 2 (d)—-Consideration— 
Release of debtor and acceptance of another in his place. 

Where the creditor releases his debtor and accepts 
a view debtor in his place, the release of the original 
debtor furnishes good consideration for the new 
contract. 

Civil Rule against the decision of the Small 
Cause Court Judge of Barisal, dated the llth 
July 1914. 

Babu Asttaranjan Chatterjee, for the Peti- 
tioner. 

Babu Bepiw Behari Ghose, for the Opposite 
Party. 


JUDGMENT.—This Rule was granted 
under section 25 of the Provincial Small 
Cause Courts Act, on the application of the 
plaintiff in the Court, below. He sued to 
recover money due ona bond for Rs. 100 
executed in his favour on the 28th July 
1910 by one Tilak Chandra Dutt and 
his two sons, Rajani Kanta Dutt and 
Mokesh Chandra Dutt. The bond recited 
that on the 28th May 1904 the plaintiff 
advanced Rs, 50 to Tilak Chandra Dutt and 
Mohesh Chandra Dutt and took a bond on 
the basis whereof payments had been made 
from time to time, that a considerable sum 
was still due on account of principal and 
interest, and, that inasmuch as Mohesh 
Chandra Dutt was not present and could 
not renew the bond, Rajani Kanta Dutt 
joined his father Tilak Chandra Dutt in the 
execution of the second bond. The Small 
Cause Court Judge has dismissed the suit 
as against the two sons onthe ground that 
in so far as they were concerned, the hond 
was executed without consideration and was 
not binding on them as it was not registered. 
We are now invited by the plaintiff to set aside 
thedecree of dismissalinfavourof thetwo sons. 

It is indisputable that the suit has been 
rightly dismissed as against Mohesh Chandra 
Dutt, as the suit has been brought on the 
renewed bond and he was not a party thereto. 
On the 6ther hand, ifthe suit were treated 
“as Drought fdr enforcement of the Original 


INDIAN CASEB. 


29 


obligation, the claim as against him would 
clearly be met by the plea of limitation. But 
in respect of the liability of Rajani Kanta 
Dutt, it is plain that the Subordinate Judge 
has taken an erroneous view. One of the 
witnesses for the plaintiff stated in cross- 
examination that no eash consideration was 
paid for the bond insuit. The Subordinate 
Judge has inferred from this that the bond 
was without consideration, and his observation 
tha the bond was not binding because unregis- 
tered seems to indicate that he had the provisions 
of section 25 of the Indian Contract Act in view, 
which, it cannot be disputed, have no bearing 
on the case. The Subordinate Judge is clearly 
wrong in his view that a bond cannot be 
operative unless supported by cash considera- 
tion: See Indian Contract Act, section 2 (à). 
What happened was that the creditor requir- 
ed that the bond should be renewed by the 
original executants; one of them was absent 
and could not comply with his demand. The 
creditor agreed to release the absent debtor 
from liability, if his brother would make 
himself responsible in his place. Rajani 
accordingly executed the renewed bond. This, 
then, is a case where the creditor released his 
debtor and accepted a new debtor in his placé. 
The release of the original debtor furnishes 
good consideration for the new contract: 
Alliance Bank v. Broom (1), Fullerton v. Pro- 
vincial Bank of Ireland (2), Glegg v. Bromley 
(3). The view taken by the Snbordinate 
Judge cannot consequently be supported. 
But itis necessary to remand the case for 
investigation of one question and one question 
only, uamely, whether Rajani really exe- 
cuted the bond. He denied in his written 
statement that he did so, but this point has not 
been determined by the Subordinate Judge. 
The result is that this Rule is discharged 
in so far as Mohesh Chandra Dutt is concerned; 
itis made absolute against Rajani Kanta Dutt 
and the case is remitted to the Subordinate 
Judge in order that he may re-try the case 
against him in view of the observations made 
inthis judgment. There will be no order for 
costs in this Court . 


Rule partly discharged; Case remanded. 
(1) (1864) 2 Drew. & Sm. 289; 13 W. R. 127,5 N. 
R. 66; 34 L. J. Ch. 256; 10 Jur. (x. &) 1121; ILL. T. 
332; 62 E. R. 681; 143 R. R. 120. 
(2) (1908) A. C. 309; 72 L. J. P. 0. 79; 89 I T. 9; ` 
52 W. R. 238. 
(3) (1912) 8 K. B. 474; 81 L. J. K. B. 1081; 106 L, 
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HAR PROSAD DASS v. BAKSHI BINDESWARI PROSAD SINGH, ^ ^ ^ ^ ^ 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Darna No, 437 ` 
i oF 1912. 
April 15, 1915. 
Present:—Mr. Justice Fletcher and 

Mr. Justice Teunon. 

HAR PROSAD DASS alias DEWAN DASS 
— PrAINTIFF— APPELLANT 
VETSUS 

BAKSHI BINDESWARI PROSAD SINGH 
. alias LALLUJI AND ANOTHER— 


DEFENDANTS— RESPONDENTS. : 
Limitation Act (IX of 1908), s. 19—Karta of joint 
Hindu family, acknowledgment by, if valid—Other 
members, if bound—Promissory note filed with plaint 
missing from Court records—Copy filed—Suit, if fails 
"Evidence Act (I of 1872), s. 65. ~ f 
8, the karta of a joint Hindu family, executed certain 
promissory notes. S died leaving a brother H anda 
"minorson, H succeeded to the kartaship and renewed ono 
‘of the hand-notes executed by S. In a suit on the notes 
‘the plaintiff alleged to have filed the notes with the 
plain but they were missing from the Court's records. 
Copies of the notes were filed and admitted by the 
lower Courts. The debt was not proved to have been 
contracted for any immoral purpose: . 
' Held, that the plaintiff's claim could not fail by 
reason of the theft or his inability to produce the 
original documents before the Courts: [p. 31, col. 2.] 

Held, further, that the debt not being for immoral 
purposes H as the karta of the family was an 
.agent duly authorized in this behalf so as to give an 
acknowledgment under section 19 of the Limitation 
Act and that the son of S was bound by the 
acknowledgment. [p. 32, co. 1.]- 

Appeal against the decree of the Subordi- 
.nate Judge, first Court, Shahabad, dated the 
` Oth September 1912. | , 

Babus Manmothanath Mukerjee, Sailendra- 

naih Palit for Babu  Umakal Mukerjee, 
-Babus Satindra Nath Mukerjee and Sudhansa 
Sekhar Mukerjee, for the Appellant. 
Babus Mohendra Nath Roy and Raghu Nath 
Singh, for the Respondents. 
í JUDGMENT. 

Fiercuer, J.— This is an appeal by the 
. plaintiff against a decision of, the learned 
Subordinate Judge of Shahabad, dated the 
9th September 1912. The plaintiff sued to 

recover certain sums that were alleged “to 
be due to him from the defendants. The 
: first defendant, Bakshi Harihar Prosad Singh, 
had a brother, Bakshi’ Sheo Prosad Singh. 
Ín the year 1907 Sheo Prosad Singh died 
leaving the second defendant, his only son. 
In his life-time, Sheo' Prosad had executed 
certai promissory notes and, on ,the .80th 
„April 1906, he.executed a- fresh hand-note 
for Hs. 6,000 in favour of ihe plaintiff in 


lieu of.all the notes that Had been ‘executed 
by him down to that date. On the 22nd 
November 1906, Sheo Prosad executed a 
further hand-note for the sum of Rs. 1,000. 
Sheo Prosad was the karta of this joint 
Hindu family and the defendant No. 2, his 
infant son, was a member of that family 
which was undivided at all times material 
for the purposes of the present case. On 
the death of Sheo Prosad, the first defendant 
succeeded to the office of the karta and 
be executed five promissory notes in fayour 
of the plaintiff, two being dated the 5th . 
April 1908 and the 12th November 1908 
respectively, each of them. being for 
Rs. 1,000, another one dated the 26th 
December 1908 for Rs. 800 and the two 
remaining ones ‘being dated the 28th April 
1969 and the 15th May 1909, the first one 
being for Rs. 1,400 and the last öne being 
for Rs. 1,000. Harihar Prosad Singh, the 
first defendant, also.on the 30th April 
1909, renewed the hand-note for Rs. 6,000 
which had been given by Sheo Prosad 
Singh by giving a note for Rs. .7,720-2-9, 
On the original note there was endorsed 
“executed another hand-note in. its stead 
of the value of Rs. 7,720-2-9 up to date," 
and it was signed by the defendant No. 1, 
Default having been made in paying the 
amount covered by these notes as well as 
the note for Rs. 1,000 executed by Sheo 
Prosad on the 22nd November 1906, the 
plaintiff brought the present- suit. The 
learned Judge of the Court below has given 
a decree to the plaintiff against the. defend- 
ant No.1 alone for the whole amount sued 
for, except the Rs. 1,000 covered by the 
hand-note dated the 22nd November 1906, 
He has dismissed the suit as against the 
defendant No. 2. The plaintiff has appealed 
against that decision. . 

It will be convenient to deal with the 
five notes that were given by the defendant 


_No. 1 himself after the death of Sheo Prosad 


in the frst place, and then to deal with the . 
renewed note for Rs.’ 7,720-2-9 ‘that was. 
given by the defendant No, 1 in renewal 
of the note for Rs. 6,000 executed by Sheo 
Prosad. No argument was advanced before 
us as regardsthe amount covered by the 
note datedthe 22nd November 1906 executed 
by Sheo Prosad Singh, the - claim. a8 
regards that being evidently .barred. by. 
limitation = ee 


Voli KAKU 
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The learned Judge has made this finding 

with reference to the five notes that were 
given by the -defendant No. 1 himself: 
. There is nothing toshow that the moneys 
were borrowed for family purposes or for 
the benefit of the minor, On the other 
. hand, there is evidence adduced by the 
. defendant No. 2 to show that the defendant 
No. 1 has been leading an extravagant and 
dissipated life, which renders it highly 
probable that he borrowed the moneys for 
his own personal use.” The evidence on 
which the learned Judge came to that 
conclusion is ample to warrant the conclu- 
sion that he came to. The evidence is not 
very much one way or the other, but it 
seems'to me that, on these five notes, the 
evidence is not sufficient to establish the 
liability of the infant, that is the defendant 
No. 2, with respeet to the  moneys so 
advanced. I think, with regard to the 
amounts due on those five notes, we ought 
to affirm the decision of the learned Subordi- 
nate Judge. 

The case on the note for Rs. 7.720-2-9 is 
not so easy, The first point that was objected 
to was that the learned Judge of the Court 
below admitted a copy of this note in 
evidence and also copies of the notes in 
respect of which it was a renewal, on the 
ground that the original documents had 
been stolen from the Court records. It is 
said that the whole of that story about the 
documents having been stolen is a false 
story. There does not seem to be any 
reason why the ‘plaintiff who appears to be 
aman of substance should have set up a 
bogus story as to these documents having 
been. stolen, so that he could give false 
copies ‘in evidence. The “learned Judge 
remarks that “it is not altogether improbable 
. thatthe hand-notes alleged to have been 
filed with the plaint were stolen about 
the same time. However this may have 
been, it cannot be doubted that the hand- 
notes, or at least, those detailed in paragraph 
bol the plaint were really executed and 
that the debts have not been repaid.” Thé 
objection of the respondents to this appeal is 
that the learned Judge of the Court below 
admitted secondary evidence of these notes 

. without coming to a definite finding that the 


document had been stolen or lost. E think the’ 


learned Judge, when he remarked that it was 


not altogether improbable that the hand-notes - 


-amount secured by that note. 


were stolen, meant to come to the conclusion 
that whether those documents had been 
actually stolen or -not, at any rate they 
had been mislaid or bad not been found 
at that time and further, that there was 
no doubt that the documents had been in 
existence and that the .copies filed were 
‘the true copies of those documents. I think 
the learned Judge was clearly right in 
holding that the plaintiffs claim should 
not fail by reason of the theft or his 
inability to produce the original documents 
before the Court. 


Then the next point is— Js the defendant 
No. 2 liable for this amount?" It cannot 
be. denied that the defendant No. 2 was 
liable to repay the six thousand rupees 
which was secured by the promissory note 
of the 30th April 1906. The maker of 


‘that promissory note was the father of the 


‘defendant No. 2 and, unless it was for an 
immoral consideration, the defendant No. 2 
was liable to pay his father’s debt. So far 
from this debt being given for an immoral 
consideration, the evidence shows that the 
moneys were borrowed with reference to 
a hosiery business that Sheo Prasad was 
carrying on for the benefit of the joint 
family. -There is no doubt that the de- 
fendant No. .2 was liable to pay the 
There are, 
therefore, only two questions with reference 
to this matter. First of all "Had Harihar 
Prosad, that is, the defendant No. 1, 
power to give an acknowledgment of the 
debt secured by the note for Rs. 6,000 so 
as to preyent it from being barred by 
limitation?” and, secondly, “If he had, whether 
the acknowledgment in this case is sufficient 
to answer the purpose of the Statute?” 
There has been a good deal of conflict of : 
judicial authorities on the question as to 
whether the persons acting for those under 
disablity are entitled to.give an aeknowledg- 
ment or not, The -balance of judicial 
authorities appears to. me to have held 


‘that they, are able, to do so, provided ‘that 


the debt is not barred by limitation on the 
date when the acknowledgment is given. That 
was decided in the Full Bench case of Chin- 
naya v. Gurunatham Chetti (1) of the Madras 
High Court. That case was followed: ayd e 


(1) 8 M. 169, 
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approved of in the case of Bhasker Tatya Shet v. 
Vijalal Nathu (2). Whatever conflict there 
was in the various decisions, it was set 
at rest by the 21st section of the Indian 
Limitation Act óf 1908, which provides 
that “the agent duly authorized, as is 
mentioned in sections 19 and 20 of the 
Act shall in the case of a person under 
disability include his Jawful guardian, 
committee or manager.” The decisions that 
the ‘learned Vakil for the respondents 
relied upon, namely, in the cases of 
Wajibun v. Kadir Buksh (3) and Chhato 
Ram v. Bilto AU (4), can no longer be 
considered to be good law. These decisions 
are inconsistent with the statutory provision 
that now appears in section 21. I think 
that there is no doubt that the defendant 
No. 2 being: a person liable to pay this 
debt contracted by his father the de- 
fendant No. 1, as the karía of the family, 
was an agent duly authorized in this 
behalf so as to give an acknowledgment 
under section 19 and thus to give a new 
period of limitation with regard to the 
amount remaining due on the promissory 
note, for Rs. 6,000. If that is so, the 
only other question is "Is the acknowledg- 
ment in this case sufficient to bind the 
defendant No. 2?” The learned Vakil for 
the defendant No. 2, respondent, has tried 
to limit the acknowledgment to the promis- 
sory note for Rs, 7,720-2-9. He says that that 
does not show any connection between the 
original hand-note for Rs. 6,000 and this 
renewed uote and that, therefore, as there 
is no connection between the two documents, 
it cannot be taken to bean acknowledgment 
of the liability that existed on the defendant 
No. 2 to pay the amount which his father 
was liable to pay on the note for Rs. 6 000. 
Asa matter of fact, that is not strictly so, 
beeause the hand-note for Rs. 7,720-2-9 is 
expressed to be givenin lieu of the hand-note 
dated the 30th April 1906. That certainly 
established a connection between that hand- 


note and the hand-note for Rs. 6,000. But, . 


in addition to that, there is the endorsement 
upon the hand-note for Rs. 6,000 itself in 
these terms:— Executed another hand-note 
in its stead of the value of Rs. 7,720-2-9 up 
6 (m 17 B. 512. 


°(3) 13 C. 292. 
(4) 26 C. 63; 3 C. W. N. 313. 


to date.” It is quite clear that it was an 
acknowledgment in respect of the amount 
due on the former hand.note. It is said that 
the defendant No.1 did not express to'have 
made the acknowledgment as the karía of 
joint family, There is not much authority 
on that point, but in the case that 1 have 
referred to, namely, the Full -Bench - case 
reported as Chinnaya v. Gurunatham Ohetit 
(1), the acknowledgment did not express 
that it was made as binding the 
family and notwithstanding that the Full 
Bench considered that the acknowledgment 
bound the family, on the ground that the 
karta having power toborrow money for 
proper purposes had power to give a proper 
acknowledgment of the existing debt. During 
the course of the argument it was somewhat 
faintly suggested that the infant was not 
liable on this note at all on the ground: that 
he was not a party to the present note. 
The claim in this suit is not limited to suing 
on the promissary note itself. There.is an 
obligation to pay outside the note and that 
obligation bound the other members of the 
joint family, notwithstanding that they 
could not be sued upon the note. Asa matter 
of fact presumably the second defendant is 
bound to pay his father’s debt if not con- 
tracted for immoral purposes, whether it is a 
debt on a promissory note or in any other 
form. In this case, the obligation’ to repay 
the money remains on the defendant No. 2. 
That liability has been, to my mind, 
properly acknowledged by an agent duly 
authorized to make the acknowledgment 
under section 9 of the Limitation Act and 
the second defendant is, therefore, liable to 
pay to the plaintiff out of his share of the 
family estate the amount so. due upon that 
promissory note. I think that we ought to 
set aside the judgment and decree passed. 
by the learned Subordinate Judge in so far 
as it relates to the liability of the defendant 
No. 2 under the promissory note for 
Rs. 7,720-2.9 and in lieu thereof direct that 
the defendant No. 2 is liable along with 
the defendant No. 1 to pay that amount 
together with interest thereon at the 
contractual rate down to the institution of 
the suit out of his share of the joint family 
property. In other respects the decree of 
the lower Court will stand. As both parties 
have partially succeeded in this Court, we 
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make no order as to the costs of this Court. 
Similarly we thin. we ought to direct that 
the plaintiff and the defendant No. 2 should 
bear their own costs in the lower Court, 
the plaintiff having succeeded against the 
defendant No. 2 on one claim and having 
failed on the other. The order passed by the 


lower Court for costs as against the defendant 
No. 1 will stand. 


Teunon, J.—I agree. 
Decree modified. 


CALCUTTA HIGH COURT. 
Orm Rurg No. 161 or 1915. 
May 24,1915. - 
Present:—-Justice Sir Asutosh Mookerjee, Kr., 
and Mr. Justice Roe. 
JUGGOBUNDHU SAHA-—Dzr£gNDANT No, 2 
— PETITIONER 
versus 


CHAND MOHAN SAHA-—PLAINTIFF— 


Opposite Parry. 

Arbitration —Delegation-of fwnctions—Judicial mis- 
conduct— Material irregulaity— Award—Dealing with 
matters mot covered by submission -—Illegal parts of 
award severable— Legal part, effect on i 

An arbitrator has no authority to delegate his 
functions, except possibly the performance of what 
are called ‘ministerial acts’, and if he does so, he is 
guilty of judicial misconduct and his award is 
invalid. [p. 33, col 2.] ' 

It is permissible to an arbitrator to take assistance 
in technical matters, in so faras such assistance is 
necessary for the discharge of his duties. The deci- 
sion, however, must ultimately be his own judgment 
in the matter, although in the process of formation of 
that conclusion he muy take the assistance of experts. 
[p. 83, col. 2; p. 84, col. 1.] 

A: Court acts with material irregularity in the 

exercise of its jurisdiction, if it overrules the 
objection of judicial misconduct on the part of the 
arbitrator, without inquiry and without reception of 
evidence material for the determination of the issne. 
[p. 34, col. 1.] ; 
A submission furnishes the source and prescribes 
the limits of the arbitrators authority and 
the award both in substance and in form must conform 
to the submission, and if the award extends to matters 
not within the scope of the submission, it is void as 
regards the portion in excess of the submission. | [p. 
84, col. 1.] i 

Where the different parts of an award are sever- 
able and not dependent -on each other, the illegal 
portion may be cancelled and effect given to the 
remainder. [p. 84, col, 2] 


Civil Rule against the decision of the Sub- 


PU MN Judge of Dacca, dated the 6th July 


Babus Biraj Mohan Mojumdar and Rajendra 
Ohunder Guha, for the Petitioner. 
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‘Babus, Dwarka Nath Chuckerbutty, Upendra 
Lal Roy, Sures Chunder Das and  Prokas 
Ohunder Pakrast, for the Opposite Party. 

JUDGMENT .—This Rule was granted on 
the application of the second defendant in a 
suit for partition to set aside the decree made 
therein by the Court below on the basis of 


-an arbitration award. The petitioner im- 


pugns the decree on two grounds, first, that 
the Subordinate -udge acted with material 
irregularity in the exercise of his jurisdiction 
when he declined to examine the arbitrator at 
the request of the second defendant, who 
alleged that the arbitrator had been guilty of 
judicial misconduct; and secondly, that the 
decree made by the Subordinate Judge in con- 
formity with the award is, in part, made with- 
out jurisdiction, becanse it affects immoveable 
property which is not the subject-matter of 
the litigation. 


As regards the first ground, it appears that 
when the award had been submitted, objec- 
tion thereto was taken by the petitioner on 
the allegation thatthe arbitrator had delegat- 
ed his authority to a stranger and that the 
award was in essence not the act of the arbi- 
trator, butof that person. This was a serious 
charge of judicial misconduct, and, if estab- 
lished, would invalidate the award forit cannot 
be disputed that an arbitrator has no authori- 
ty to delegate his functions, except possibly 
the performance of what are called "minis- 
terial acts”: Lingood v. Bade (1), Emery v. Wase 
(2); Little v. Newton (3); Tandy, In re (4), 
Whitmore v. Smith (5), Eads v. Williams (6). 
The Subordinate Judge states in his judg- 
ment that the arbitrator was authorised to 
take assistance in technical matters; that, in- 
deed, was permissible to him, in so far as 
such assistance was necessary for the dis- 
charge of his duties: Caledonian Ry. Co. v. 
Lockhart (7), Emery v. Wase (2), Hoperaft v. 

(1) (1742) 2 Atk, 501 at p. 504; 26 E. R. 702, 


(2) (1801) 5 Ves. 846 at p. 848; 31 E. R. 889; 5 R. 
R. 181; on appeal 8 Ves. 505; 7 R. R. 109; 32 E. R. 
461 


(8. (1841) 9 D. P. C. 487; 2 Scot. (x. R.) 159; 2 
Man. & G. 851; 10 L. J. C. P. 88; 6 Jur. 246; 133 E. R. 
627; 58 R. R. 436. 

(4) (1841) 9 D. P. C. 1044; 5 Jur. 726. 

(5) (1861) 7 H. & N. 509; 31 L. J. Ex. 107; 8 Jur. 
(x. 8.) 514; 5 L. T. 618; 10 W. R. 263; 126 R. R. 551. 

(6) (1854) 4 De G. M. &. G. 674; 24 L. J. Ch. 631; 
1 Jur. (x. s.) 198; 48 D. R. 671; 3 W. R. 98; 102 R. R. 
326. 


~, (7) (1860) 3 Macqueen H, L. 808; 6 Jur. (xN. a.) 


1811; 3 L. T. 65; 8 W. R. 878; 119 R. R. 1101, 
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Hickman (8); Anderson v. Wallace (9). But 
this would not entitle him to delegate his 
powers practically to another person. The 
decision must ultimately be his own judgment 
in the matter, although in the process of 
formation of that conclusion he may take the 
assistance of experts: Nanjappa v. Nanja Rao 
(.0). When a charge of judicial misconduct 
of this description was made against the 
arbitrator, it was incumbent upon the Court 
to examine him to ascertain whether the 
allegation was well founded or not. This is ob« 
viously good sense; but if authority is needed 
for this elementary proposition, reference may 
be made to the decision of the Judicial Com- 
mittee in Amir Begam v. Budruddin Husain 
(11). There is consequently no escape from 
the position that the Subordinate Judge has 
acted with material irregularity in the 
exercise of his jurisdiction, inasmuch as he as 
overruled the objection of judicial misconduct 
on the part of thearbitrator, without enquiry 
and without reception of evidence material 
for the determination of the issue. 


As regards the second ground, it is not 
disputed that the arbitrator did, by his 
award, impose restrictions upon the use of 
immoveable property which did not form 
the subject-matter of the litigation and of the 
reference. The decree of the Subordinate 
Judge, in so far as it confirms that award in 
this respect, is consequently made without 
jurisdiction. It is an elementary rule that 
the submission furnishes the source and 
prescribes the limits of the arbitrator’s 
authority and the award both in substance 
and in form must conform to the sub- 
mission. Consequently, asthe arbitrators 
are inflexibly limited to a decision of the 
particular matters referred, if the award 
extends to matters not within the scope 
of the submission, it is void as regards 
the portion in excess of the submission: Hill v, 
Thorn (12); Hids v. Petit (13); Price v. 


(8) (1824) 2 S. & S. 180; 3 L. J. Ch. 43; 57 E.R, 295, 

(9) (1885) 3 Cl. & F, 26; 6 E. R. 1347. 

(10) 16 Ind. Cas. 478; 28 M. L. J. 290; 12 M. L. TT. 
133; (1912) M. W. N. 1061. 

(11) 28 Ind. Cas. 026; 18 C. W. N. 758; 19 C. In J, 
494; 36 A. 336; 1 O. L. J. 249; 12 A. L. J. 587; 17 O. C. 
120; 16 Bom. D. R. 413; (1914) M. W, N. 172; 16 M. L. 
3,35; 27 M. L. J. 181; 1 &. W. 1016. 

(12) (1680) 2 Modern 309; 86 E. R. 1090. 

(13) (1670) 1 Ch. Cas, 186; 2 Freeman 188; 22 E, R, 
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Popkin (14); Pascoe v. Pascoe. (10); Baillie. 
v. Edinburgh Oil Gas Light Co. (16) 
Buccleuch v. Metropolitan Board of Works (17);. 
Moshahel v. Konomutty (18); Narsingh Narain 
Singh v. Ajodhya Prosad Singh (19); Moham- 
mad Mumtaz Ali Khan v. Sakhawat Al. 
Khan (20). At the same time upon 
the materials placed before us, it seems 
that the award might have been amended: 
So as to meet the objection taken on this 
ground; for as laid down by the Judicial Com- 
mittee in Amir Begam v. Badruddin Husain 
(11) where the different parts of an award are 
severable and not dependent on each other, 
the illegal portion may be cancelled and effect 
given to the remainder. See also Buta v. 
Municipal Committee (21); Buccleuch v. 
Metropolitan Board (17). The Subordinate 
Judge willdeal with this matter, when the 
case goes back to him. 


The result is that this Rule is made 
absolute, the decree of the Subordinate 
Judge set aside and the case remanded 


to him in order thatit may be re-heard 
upon these two points. If the first objection 
succeeds, the award will be set aside and 
the Court will itself proceed to try the 
suit. If the first ground fails, the Court 
will proceed to consider how the award 
cau be amended so that no restriction may 
be imposed upon the user of property 


which is not the subject-matter of the 
litigation. The costs of this Rule will abide 
the result. We assess the hearing fee at 


two gold mohurs. 
Rule made absolute; Case remanded. 


(14) (1839) 10 A. & E, 189; 2 P. & D. 304; 8 L. J, 
Q. B. 198; 3 Jur. 433; 118 E. R. 53; 50 R. R. 362. 

(15) (1887) 3 Bing. (N.c.) 898; 5 Scott. 117; 8 
Hodg's 18°; 6 L. J. O. P. 322; 182 E. R. 656; 43 R. Re 
847. 
(16 n 3 Cl. & F. 639, 6 E. R 1577. 

(17) (1870) 5 Ex. 221; 41 L.J. Ex. 197; 271. T 
1; 5 H. L. 418, 

(18) 15 W. R, 172. 

(19) 13 Ind, Cas. 118; 15 C. L, J. 110; 160. W. N. 
256. 

(20) 28 I. A. 190; 23 A 304,5 0. W. N. 881. 

(21) 29 I. A 168; 20 O. 854; 7 C. W. N. 52; 4 Bom. 
L. R. 673. : 
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KRISHNASWAMI PILLAI V. MOOKAYI AMMAL., = 


MADRAS.HIGH COURT. 
Crvin Apprat No. 79 ov 1914. 
2 August 10, 1915. 
"Present: — Sir John, Wallis, Kr., Chief Justice, 
and Mr. Justice Srinivasa Aiyangar.- | 
.KRISHNASWAMI PILLAI--DEFZNDANT. 
No. 1—-APPELLANT 
versus. 


MOOKAYI AMMAL AND OTHERS—PLAINTISR 


AND Derenpants Nos. 2 To 14— RESPONDENTS, 
Hindu Law- Charity owned by joint family—Agree- 
mènt among members re management—Intention, 
^ Wheré the members of a joint Hindu family, while 
dividing the family properties agreed that the 
charities should be managed by the head of the 
family in each branch for the time being, and where 
on the death of such a member his widow claimed to 
succeed him in the management as against a male 
descendant of the founder by one of his grand; 
daughters: 


< 


Held, that the language of the agreement clearly 
pointed to the intention that the mauagement should 
be in the hands of the male heads and not in the hands 
of females; and that the widow could not-claim to 
manage the charity even though it appeared that 
some females had previously asserted the right. 


^ Appeal against the decree of the Court of 
the Subordinate Judge of Trichinopoly, in 
Original Suit No. 11 of 1913. 


` FACTS.—One 
certain Kattalais 
Srirangam temple. In 1866 his sons, while 
dividing the family properties, made also a 
provision for the conduct of the charity, viz., 
that the head for the time being of the 
yarious branches of the family should 
manage the charity according to 
seniority. Plaintiff's husband was manag- 
ing it Gill his death in 1907, when the, 
plaintiff claimed to’ succeed him in’ the 
management of the said charity. The 
defendant, a descendant of the founder by 
one of his grand.daughters, claimed to be 
the sole trustee, and asserted his right to 
manage the charity on the ground that the 
plaintiff, being a female, was not entitled 
under the karar to take part in the münage- 
ment. The Sub-Judge gave a decree for 


Naga Pillai instituted. 


the plaintiff, and the present appeal is against 


that decree. 


~ Mr. S. Srinivasa Iyengar, for the Appèl- 


lånt:—The term “head of the family for 
the time being” refers only to males, and 
females are excluded, 


and Ubhayams in the 
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- Mr. 8. Venkatachariar, for the Defendant: 
— Instances of management by females have 
also occurred in this family, and the term 
must be understood to include females. 

. JUDGMENT,.—In. Exhibit B, to which 
all the members of the branch to which the 
plaintiffs husband belonged were parties, it 
was agreed that the charities were to be 


managed by the head of the family in ‘each 


branch for the time being, We think the 
language clearly points to the intention that 
the management should be in the hands 
ofthe male head and not in the hands of 
females like the plaintiff. It is true that 
subsequently oneof the widows asserted 
her right of management against the plain- 
tiffs husband, but after obtaining a decree 
she gave up her right for a money com- 
peusation. The other fact relied on is that 
in Exhibit D series the leases were made 
out in the names of the female as well as 
the male members; but this appears to be 
accounted for by the fact that the branches 
were improperly dividing the trust properties 
among themselves and making payments 
for the performance of the charities, whereas 
it is now admitted that they had no 
beneficial interest in the charity properties. 
On the whole we are unable to agree with 
the Subordinate Judge that the plaintiff 
has proved her right of management. On 
this ground, the suit fails, and the appeal 
must' be -allowed and the plaintiff’s suit 
dismissed with costs throughout. 


> Appeal allowed, 


CALOUTTA HIGH COURT. 
Ioui Rute No. 689 or 1914. 
June 9, 1915. 
Pr esent:—Justice Sir Asutosh Mookerjee, Kr., 
and Mr. Justice Roe. 
INDIA GENERAL S. N. & R. Co. AND 
'ANOTHER—DEFENDANTS— P ETITIONERS 
f $ versus 
LAL MOHAN SAHA AND OTHERS— 
Pratntirsr—Opposite PARTY. 
Civil Procedure Code (Act Y of 1908), O. XXIX, 
vr. 1, 2—Üompanies, suit againsi-—Proper fr aming, of 


guit-— Amendment of plaint——Service of notice io» 
amendment, 


€ > . | 


às iNDiAN oasiis. 
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In a suit against the India General Navigation and 
Railway Company and the River Steam Navigation 
Company for the recovery of damages qn account of 
short delivery of goods committed to their care for 
transmission by them as public carriers, the plaintiff 
described the defendants in the plaint asthe India 
General Navigation and Railway Company and the 
River Steam Navigation Company by their joint agent 
Mr. A.E. Rogers. When the case came on for trial, 
it was represented to the Court on behalf of Mr. 
Rogers that he had retired from the service of the 
Companies mentioned and had in fact left the 
country. The plaintiff thereupon applied to the 
Court for leave to omit the name of Mr. Rogers from 
the plaint. This application was granted and the 
suit was decreed ew parte as if it had been instituted 
properly against the two Oompanies: 

Held, (1) that the plaint as originally framed was in 
contravention of rule 1 of Order XXIX, as the suit 
should have been framed against the two Companies, 
described by their proper names; [p. °6, col. 2.] 

(2) thut, as no question of limitation arose, the 
amendment of the plaint might stand, but the plaintiffs 
were bound to serve notices of the suit in the manner 
provided in rule 2 of Order XXIX after the amend- 
ment had been made and the suit properly con- 
stituted. [p. 36, col.. 2.] 


Civil Rule against the decision of the 
Small Cause Court Judge of Dacca, dated 
the 25th March 1914, 

Babu Manmatha Nath Mukherjee, for the 
Petitioners. 

Babu Prokas Chandra Majumdar, for the 
Opposite Party. 


JUDGMENT,—This Rule was issued 
on the application of two of the defendants 
in the suit tried by the Court below. 
The plaintiffs opposite party instituted 
this suit against the India General Naviga- 
tion and Railway Company and the River 
Steam Navigation Company for the recovery 
of damages on account of short delivery of 
goods committed to their care for transmis- 
sion by them as public carriers. The 
third defendant, who was the consignor of 
the goods, was joined as a matter of form 
and no claim was made against him. The 
plaintiffs described the principal defendants 
as the India General Navigation and 
Railway Company and the River Steam 
Navigation Company by their joint agent 
Mr. A. E. Rogérs. Mr. Rogera entered 
appearance and pleaded that the suit was 
not maintainable against him. When the 
case came on for trial, it was represented 
to the Court on behalf of Mr. Rogers that 
he had retired from the service of the 
Companies mentioned and had in fact left 
the country. The plaintiffs thereupon applied 


to the Court for leave to omit the name 
of Mr. Rogers from the plaint. This applica- 
tion was granted and the suit was decreed 
ex parte, as if it had been instituted properly 
against the two Companies. We are now 
invited to set aside this decree on the ground 
that the suit as brought was framed in 
contravention of rule 1, Order XXIX of the 
Code of Civil Procedure; and that if the 
application for amendment of the plaint was 
properly granted, the two Companies should 
have been served in accordance with rule 
2of Order XXIX. In support of this view 
reliance has been placed upon the cases of 
Ram Dass Sein v. Cecil Stephenson (1), Nubeen 
Chunder Paul v. Cecil Stephenson (2) and 
Campbell v. Jackson (8). 

There is no room for controversy that the 
plaint as originally framed was in contraven- 
of rule lof Order XXIX. Buton behalf of 
the opposite party, an ingenious argument 
has been put forward that the suit was 
in essence brought against the two Com- 
panies and that the plaintiffs mentioned the 
name of Mr. Rogers as the person upon 
whom the process was to be served. There 
is obviously no foundation for this theory. 
The suit was substantially against Mr. Rogers 
although he was sued in his capacity as 
joint agent of the two Companies mentioned. 
The suit, however, should have been framed 
as one against two Companies, described by 
their proper names, as is clear from the 
decisions mentioned. There is plainly no 
excuse for the mistaken course deliberately 
adopted by the plaintiffs. Even a casual, 
examination of the forms of pleadings append- 
ed to the Code of Civil Procedure makes it 
manifest that the suit was not properly 
framed; this form is identical with what 
was contained in section 26 of the Code of 
Civil Procedure of 1859, In the circumstances 
of this case, as no question of limitation. 
arises even if the suit be taken to have been 
instituted against the two companies on the 
date when the plaint was allowed to be 
amended, we are of opinion that the amend- 
ment may stand. But the plaintiffs were 
bound to serve notices of the suit in the 
manner provided in rule 2 of Order XXIX 
after the amendmant had been made and the 


. (1) 10 W. R. 306. 
(2) 16 W. R. 534. . 
2 C. 41, . 
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suit properly constituted. There is, moreover, 
nothing to show that Mr. Rogers was, in 
respect of each of the. two Companies, a 
person entitled to' receive: notice under the 
provisions of that rule. It is needless, how- 
ever, to deal with this aspect of the case 
in detail, because Mr. 
ceded, is no longer connected with either 
Company. 


“The result is that, this Rule is made 
absolute and the decree of the Small Cause 
Court Judge set aside. The ease will be 
remitted to the Court below in order that 
the plaintiffs may proceed in accordance with 
law to serve the defendants, and then to 
have the suit tried afresh. We may add 
that a question has been raised before us 
as to the effect of the death of one of the 
plaintiffs during the pendency of the suit 
in the Court below; this will be determined 
by the Small Cause Court Judge when he 
takes up the case for final disposal. The 
‘ petitioners are entitled to their costs in the 
Court. We assess the hearing fee at two 
gold mohurs. 9 . 
Rule made absolute; Case remanded. 


D 


SIND JUDICIAL COMMISSIONER'S 
` COURT. - 
Sreconp Oivi Appear No. 24 or 1913. 
April 28, 1915. 
Present:—-Mr. Pratt, J. O., and Mr. Crouch, 
A.J. OO. : 
KANAYARAM AND OTHERS—PLAINTIFFS— 
APPELLANTS 
' versus . 
TIRITHSING AND 0THERS—DEFENDANTS— 
RESPONDENTS. 

Transfer of Property Act (IV of 1882), s.52—Decree 
for sale by 1st mortgagee—Subsequent mortgage, in 
favour of 2nd mortgagee— Sale in execution of decree 
of 1st mortgagee, effect of, on second mortgage— Civil 
Procedure Code (Act V of 1908), O. XXI, r. 89—Second 
mortgagee, right of. 

A mortgaged certain land with Bin 1908. B gota 
decree for sale of the mortgaged property in 1906. 
After the decree A mortgaged the same land by way 
of second mortgage with C in 1906. In 1910 the land 
was sold by the Court in execution of B's decree 
and purchased by JD. The surplus after paying B's 
claim war paid away to A. Subsequently C filed the 
present suit against A and D claiming to have the 

. morigaged* property re-sold; 
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Rogers, it is con-. 
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Held, (1) that C had no remedy against the land but 
was only entitled to a personal decree and that what 
was sold at the sale in execution of the 1st mort. 
gagee’s decree was the right, title and interest of the 
mortgagor as it existed at the time of the first 
mortgage; [p. 88, col. 1] 

Dadoba v. Arjunji Damodar Raghunath, 16 B. 486, 
referred to, 

(2) that the second mortgage being subsequent to the 
decree the second mortgagee had no rights other 
than those of the mortgagor through whom he claimed 
and was bound by the decree; [p. 38, col. 1.] 

(8) that the mortgagor’s right of redeeming the 
first mortgage was determined by the decree and the 
effect of the sale was to deprive the second mortgagee 
of his security; [p. 38, col. 1.] 

: (4) that as the second mortgagee failed to save his 
security by paying the amount of the decree on the 
first mortgage into Court under Order XXI, rule 89, as 
representative of the judgment-debtor, the mort- 
aa had no remedy against the land. [p. 38, 
col. 1. é 

Appeal against the decision of the District 
Judge, Sukkur. 

Mr. Dépchani T. Osha, for the Appel- 


Jants. 


Mr. Kimatrac Bhojraj, for the Respon- . 
dents. © 
JUDGMENT. 
Prart, J. C.—The facts of the case are 
simple. ‘ ; 


On the 19th April 1905 the first mortgagee 
obtained a decree for sale of the property in 
suit. On the9th July 1906 the mortgagor, 
defendant No. 1, executed a second mortgage 
in favour of the plaintiffs who are appel- 
lants. 

On the 9th March 1910 the property 
in suit was sold in execution of the first 
mortgagee’s decree and was purchased by 
defendants Nos. 2, 3 and 4. 

‘The plaintiffs sue to enforce their 2nd 
mortgage by sale of the mortgaged property. 
The lower Appellate Court gave them a 
personal decree, against the mortgagor, 
defendant No. 1, only. - 

The plaintiffs appeal claiming a decree 
for the sale of the property. : 

The claim is clearly unascertainable. If 
the second mortgage had been prior to the 
first mortgagee’s suit, they would only 
have been entitled to recover the amount 
of theirsecond mortgage ont of the surplus 
sale-proceeds after the sale in satisfaction 
of the first mortgage. See Form 7, Appendix 
Dof the Civil Procedure Code, 

No doubt. in that case they would have 
been at liberty to redeem the first fhorpt.* 
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gage and to step into his shoes, but here 
they have not that right for the second 
mortgage being subsequent to the decree of 
the first mortgagee,the second mortgagees can 
have no rights. other than those of the 
mortgagor through whom they claim 
the mortgagor’s right of redeeming the 
first mortgage was determined by the 
decree. 


Further, what was sold at the sale 
execution of the Ist mortgagee’s decree 
was the right, title and 
mortgagor as ib existed at the time of the 
first mortgage, Dadoba <Arjunjiv. Damodar 
Raghunath (1). The second mortgage being 
subsequent to the decree thesecond mortgagees 
are bound by it and the effect of the sale was 
to deprive them of their security. 


in 


.The second mortgagees as representatives 
of the judgment-debtor, 7. e. the mortgagor 
might have saved their security by paying 

- the amount of the decree on the first mortgage 
into Court under Order XXI, rule 89. But 
they did not choose to do this and 
have, therefore, now no remedy against the 
land. - . 

I would confirm the decree of the lower 
Court and dismiss the appeal with costs. 


Crocca, A. J. C.—In this case: plaintiffs 
sued for the recovery of Rs. 100, principal 
and interest, and sought for 
certain land alleged to have been mortgaged 
to them by defendant No. 1. The lower Ap- 
pellate. Court has granted a personal decree 
against the defendants. Against this latter 
order plaintiffs appeal. 


The facts cf the case are as follows:—In 
1903, the land in suit was mortgaged by 
Wasumal, defendant No. 1. The mortgagee 
instituted a suit to enforce his mortgage, 
and, in April 1905, a decree for sale was 
passed. In 1906 Wasumal purported to 
mortgage the land by way of second mort- 
gage to plaintiffs, In 1910, the land was 
sold by the Court in execution of the 
mortgage decree for sale, and was pur- 
chased by Tirithsing, Ghanshamdas and 
"Khubsing, respondents Nos, 1—3. The sale 
realised considerably more than the 
amount due to the mortgagee judgment- 
creditor and the surplus after satisfying 
. . 


" (1) 16 B. 488. 


and | 


interest of the. 


sale of” 


the decree was withdrawn by-the judgment- 
debtor, Wasumal. The purchasers under 
the Court-sale entered into possession of the 
‘land, and were ‘in posséssion' at date of 
suit. ] . ' | 
Under the old Common Law rule of lis 
pendons, embodied in section 52 of the 
Transfer of Property Act, the judgment- 
debtor could not, after the date of decree 
for sale, deal with the property so as to 
' affect the rights under the decree of the 
judgment-ereditor. At the sale; the pro- 
perty was sold not subject to the alleged 
second mortgage, and the purchasers took 
the property free of it. All that could be 
transferred to the second mortgagee was 
such right in.respect of the land as the 
judgment-debtor still had, that is,a right 
to receive the surplus purchase-money after 
satisfying the decree. He could not, by 
executing a deed of mortgage, compel 
the judgment-creditor to .sell subject to 
the claim of the second mortgage, or com- 
pel the judgment-creditor to obtain pay- 
ment, if he could doso. The plaintiff had, 
undoubtedly, an equitable right against 
the surplus sale-proceeds, but this right’ 
he made no attempt to enforce. No right, 
title, or interest in the land itself was 
transferred, und plaintiff cannot now enforce 
his claim hy a sale of land. Nor has he 
any right of redemption, for the mortgagor’s 
equity of redemption was sold at the Oóurt- 

sale. 

I would dismiss the appeal with costs. 


Appeal dismissed. 


MADRAS HIGH COURT. 
ORIGINAL Srpg APPEAL No. 88 or 1914. 
f September 7, 1915. 
Present:——Mr. Justice Sadasiva Aiyar and 
- Mr. Justice Napier. : 
KYROON BEE AND ANOTHER-——PLAINTIEFS— 
APPELLANTS 
versus 
Tus ADMINISTRATOR-GENERAL or 


MADRAS—DEFENDANT—BESPONDENT. | 
Letters Patent (Madras), cl. 16—Judgment—A ppeal 
—Order setting aside abatement—Sufficient  cause-— 
Administrator-General’s Act (II of 1834), ss. 17, 15— 
Civil Procedure Code (Act V of 1908) O. XXII, rr. 8, 


? 


- 
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D— Abatement, order of, if necessary. 

An order passed by a single Judge of tho High 
Court sitting on the original side, setting aside the 
abatement of a suit is a judgment within the meaning 
of clause 15 of the Letters Patent and is appealable. 
p. 40 col. 1.] 

Tuljaram Row v. Alagappa Chettiar, 8 Ind. Cas. 840; 
(1910) M. W. N. 696; 8 M. L. T. 453 85 M. 1; 21 M. L. 
J. 1, followed. 

The sole plaintiff in a suit, a Muhammadan, died on 
18th November 1911, leaving a widow, sons and 
daughters. On the 29th November 1911, the 
Administrator-General, Madras, was directed by tho 
High Court to take possession of the estate, effects 
and: assets of the deceased. On the 12th August 
1918, an order was passed that the suit abated as 
no legal representative of the deceased had been 
brought on record. On the 2nd December 1913 ‘she 
Administrator-Genoral was directed to obtain Letters 
of Administration to the estate ond this he did 
on 29th March 1914. Onthe 27th April 1914, he 
took out a Judge’s summons praying that the 
abatement might be set aside and the suit restored 
to file and that he might be brought on record aa the 
legal representative of the deceased plaintiff. The 
order of abatement was set asido on the ground that 
sufficient cause had been shown by tho Adminis- 
trator-General for the delay: 

Held, on appeal, that though the Administrator- 
General, so far as ho was personally concerned, had 
sufficient cause for not making the application before 
April 1914, he had not explained why the other 
persons, who were the legal representatives of the 
deceased till he became such, had notapplied to set 
aside the abatement, that the mere allegation, that 
the legal representatives had been quarrelling among 
themselves being no sufficient reason for excusing the 
delay and that the order setting aside the abatement 
ought to be set aside, [p. 40, col 2; p. 41, col. 1.] 

Fulvahu v. Goculdas Valabdas, 9 B. 278, distin- 
guished. 

Quare.— Whether under the new Code of Civil 
Procedure an order that the suit shall abate is neces- 
sary porem an abatement of suit takes place?  [p. 41, 
col. 1.] 


Appeal from the judgment and order of 
His Lordship the Offieiating Chief Justice, 
dated the 30th September 1914, in the 
Ordinary Original Civil Jurisdiction of the 
Madras High Court, in Civil Suit No. 357 of 
1911. 

FACTS.—One A. G. Mahomed Ghouse in- 
stituted Civil Suit No. 357 of 1911 against 
the defendants on the Original Side of the 
High Court, Madras, upon an alleged 
equitable mortgage created in his favour 
by the defendants, by deposit of title deeds 
cf certain immoveable property situated 
in Madras. He died on 13th November 
1911, leaving behind him a. widow, 
and daughters. By an order passed by the 
High Court, dated 29th November 1911, the 
Adminisfrator-General, Madras, was directed 
fy the High Court to take possession of the 


sons, 


estate, effects and assets of the deceased. As 
no legal representatives had been brought on 
record, the suit was on 12th August 1918 
declared to have abated. : 

On 2nd December 1913 the Administrator- 
General was directed by the High Court to 
obtain Letters of Administration to the estate. 
This he applied for on 20th February 1914 
and got the Letters of Administration on 29th 
March 1914. On the 27th April 1914 he 
took outa Judge’s summons to show cause 
why the abatement should not be set aside 
and the suit restored to file and why such 
further or other relief should not be granted 
as to the Court may seem fit under the 
circumstances. In support of this Judge’s 
summons he filed an affidavit which, in addi- 
tion to the above facts, alleged that on 6th 
January 1912 he got information that the 
title-deeds (the subject of the equitable mort- 
gage in suit) were with one Gulam Khadir, 
the father-in-law of one of the sons of the 
deceased, that in the correspondence which 
ensued between him and Gulam Khadir, the 
latter set up a sub-mortgage in his favour 
by the deceased, that on 8rd December 
1912 ' plaintiffs Vakil intimated to him 
of the pendency of the present suit, that 
though the Vakil was written to on, 6th 
December 1912 to go to him and though a 
reminder was sent on 16th January 1914 
he failed to respond to the same, that in the 
meanwhile crimical proceedings had to be 
instituted against one of the sons of the de- 
ceased for having destroyed a valuablesecurity 
when he had gone to the Administrator- 
General’s office for inspecting the account 
books of the deceased, thatas a consequence 
thereof and also owing to quarrels among the 
sons of the deceased none of the heirs of the 
deceased would go tobim to instruct him 
regarding the estate, that in the interval 
there was also a prospect of the differences 
between the parties being settled amicably as 
the matters in dispute had been referred to 
arbitrators and that consequently there was 
reasonable cause for the delay in putting in 
that application. The defendants opposed 
the summons on the ground that there was 
no sufficient reason for excusing the delay, 
inasmuch as the Administrator-General was 
empowered so early as 29th November 1911 
to take possession of the estate and there 
had been nothing to prevent him from “cont? 
nuing the suit. Wallis, Offg. C.J., who heard 
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the summons, set aside the abatement. His 
order was as follows:— 

“The deceased died in November 1911 and 
the Administrator-General did not obtain 
Letters of Administration till March 1914 
and made his application on 27th April 1914. 
I think the application was made with reason- 
able promptitude after the grant. As regards 
the fact that the Administrator-General was 
authorised to collect and take possession of 
the estate of the deceased under section 17 
of the Act, there wasa similar order in 
Fulvahu v. Goculdas Valabdas (1), but that 
was not held to debar the Administrator- 
General from applying to set aside the 
abatement within a reasorable time after the 
grant. On a consideration of all the facts 
deposed to in the affidavit, I think there was 
reasonable cause and set aside the abatement. 
The Administrator-General to be brought as 
plaintiff. Costs in cause.” 

Against this order the defendants preferred 
this appeal. t 

Mr. Mir Amiruddin for Mr. D. Chamier, for 
the Respondent raised & preliminary objection 
that no appeal lay and relied on Tuljarum 
Row v. Alagappa Chettiar (2). This objec- 
tion was overruled. 

Mr. T. R. Ramachandra Iyer (with him Mr. 
V. O. Seshacharriar), for the Appellants:—The 
learned Judges erred in setting aside the 
abatement. Either the Administrator-General 
was entitled to come in or he was not. If the 
former, there is no sufficient explanation for 
the delay from November 1911 to April 1914. 
The circumstances stated are insufficient in 
law. Vide Kichilappa Naickar v. Ramanujam 
Pillai (8). The order of the High Court, 
dated 29th November 1911, directing the 
Administrator-General to take possession of 
the estate of the deceased had the force of 
Probate. Vide O. S. Hogg v. Hurry Doss Dutt 
(4). Ifhe was not entitled to come in, the 
widow, sons and daughters of the deceased 
were his legal representatives and no explana- 
tion has been offered as to why they failed to 
apply in time to come on record or to set 
aside the abatement. 

Mr. Mir Amiruddin, for the Respondent, 
conceded that till the grant of the Letters of 


a 9 B. 275. 
(2) 8 Ind. Cas. 340; 35 M. J; (1910) M. W. N. 696; 
B M. L. T. 458; 21 M. L. J. 1. 
$ (3),25 M. 1€6. 
(4) 1 Boul. 654; 3 Ind. Dec. (o. s.) 394, 


Administration, the Administrator-General 
had no right to come in and argued that 
owing to disputes between the sons of the 
deceased nothing could be done earlier and 
that sufficient cause had been shown for 
setting aside the abatement. - 

JÜDGMENT.— The respondent’s learned 
Counsel took a preliminary objection that no 
appeal lay as the order appealed against was 
not a judgment. We overrule the prelimi. 
nary objection as we are satisfied that an order 
setting aside the abatement of a snit is a 
judgment as interpreted by the Full Bench in 
the case Tuljaram Row v. Alagappa 
Chettiar (2), though it may be, to use the 
words of the learned Chief Justice in the 
above case, “an order on an independent 
proceeding which is ancillary to the 
suit.” 


The respondeni’s learned Counsel concedes 
that till his client (the Administrator-General 
of Madras) obtained Letters of Administra- 
tion in March 1914, his client was not the 
legal representative of the deceased plaintiff 
and that the deceased’s widow and his two sons 
and his other children were his legal repre- 
sentatives. The suit abated six months after 
the plaintiffs death, that is,in May 1912. 
The present application was made by the 
Administrator-General in April 1914, more 
than 20 months after an application to set 
aside the abatement became barred. Section 5 
of the Limitation Act, read with Order X XII, 
rule 9, of the Civil Procedure Code, no doubt, 
empowers the Court to excuse this 20 
months’ delay if the applicant satisfies the 
Court that there was suffcient cause for not 
making the application before July 1912. 
The learned Judge holds that the Administra- 
tor-General, so far as he personally is concern- 
ed, has shown sufficient cause why he did nof 
make thisappliction before April 1914. But 
it seems to us that the long delay of those 
persons who were the deceased plaintiffs legal 
representatives till the Administrator- General 
became such legal representative, ought to 
have been also explained satisfactorily before 
the abatement could be set aside so as to 
prejudice the defendants, and we could see 
nothing in the affidavit filed in support 
of the application to explain such delay, 
except the allegation that two of the legal 
representatives of the plaintiff were quarrel- 
ling among themselves, 
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As regards the case of Fulvahu v. Goculdas 
Valabdas (1), relied on by the learned Judge, 
that was decided under the old Civil Proce- 
dure Code of 1877, Sections 366 and 388 of 
the old Code contemplated the passing of an 
order of abatement by the Court before the 
suit abated and for the setting aside of such 
an order by a second order. In that case the 
order of the Court that the suit shall abate 
and the second order setting aside the order 
of abatement were passed on the same day 
and hence no question of limitation in respect 
of the application to set aside the abatement 
arose. In the present case the abatement took 
place in May 1912 and even if under the new 
Code a first order that the suit shall abate is 
necessary before the abatement takes place, 
that order also had been passed several 
months before the application to set aside the 
abatement was filed. The case of FPulvahu 
v. Goculdas Valabdas (1), therefore, seems to 
have no application 


We are, theréfore, constrained to set aside 
the order of the learned Judge and to direct 
that the application of the Administrator- 


General do stand dismissed. Costs of all: 


parties except the heirs of the plaintiff under 
the MuhammadaníLaw are to come out of 
the estate. 


‘ 


Appeal allowed, 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Decre No. 166 
or 1911. 
June 11, 1915. 
` Present;— Mr, Justice D. Chatterjee and 
Mr. Justice Chapman. 3 
WILLIAM GRAHAM-—DEFENDANT— 
APPELLANT 
. versus 
PHANINDRA NATH MITTER AND OTHERS 


— PL AINTIFFS— RESPONDENTS. : 

Evidence Act (I of 1872), ss. 18, 35, 88-—-Chittas, if 

admissible in evidence-—Entry in public registers, rele- 
vancy of—Bengal Survey Act (V of 1875), ss. 41, 63. 

Where chittas were prepared by Government as 

only part of and in explanation of proceedings which 

were regularly taken for the assessment of rent upon 


lands said to be improperly held rent-free and where 


the whole qf ‘the proceedings together with the 
petition, under which the proceedings were initiated, 
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andthe reports of the Collector and the orders of 
the Board of Revenue were put in evidence: : 

Held, that all the papers taken together furnished 
a valuable evidence. [p 43, col. 1.] 

Held, also, that the chittas were admissible in 
evidence inasmuch as they were coupled with 
proceedings which were of the nature of resumption 

roceedings and the lands therein were identifiable. 
p. 44, eol. 1.) 
“An entry ina register prescribed by law and 


' being a ‘public register kept for the public benefit 


under the sanction of official duty is relevant under 
section 85 of the Evidence Act no maiter 
whether the clerk who wrote the entry bad any 
personal knowledge or whether the register was a 
copy of a previous register which had become untidy, 
[p. 44, cols. 1 & 2.] 

A decision under the Survey Act based upon a 
survey map made behind the plaintiffs is not binding 
on s dis Conrts upon the question of title. "p. 44, 
col. 1. 


Appeal against the decree of the Ist 
Subordinate Judge of 24-Pargannahs, dated 
the 20th of December 1910. 


Babus Charu Chandra Biswas, and Satyend) a 
Nath Mitter, for the Appellant. 
Babus Nilmadhab Bose and Rupendra Kumar 
Mitter (for Babu Hara Kumar Mitter), for the 
Respondents. 


JUDGMENT.—In the suit out of which 
this appeal arises the plaintiffs claimed a 
plot of land roughly thirteen kotas in area in 
Kidderpore, suburb of Calcutta. The plain- 
tiffs derived their title in the following way. 
At the beginning of the last century the 
Government constructed a new road in that 
locality. A survey was made in 1800 and 
again in 1801 for the purpose of assessing the 
compensation to be awarded to the persons 
from whom the lands for the road were 
taken. It appears that certain side-lands, 
which had been taken and might subsequently 
be required for the purposes of the road, were 
then noted as dar-¢-pin lands: the lands which 
had been taken and which lay outside these 
dar-t-pin lands were noted as be-darkari or 
surplus lands and these latter surplus 
lands were settled with former holders 
under lakheraj sanads. In 1810 the plaint- 
iffs’ ancestor Ram Bhadra Mitra: received 
such a sanad (Exhibit 11) in respect of seven 
kotas of this surplus land. In order 
apparently to regularise these settlements 
and to assess rent for land improperly held, 
a fresh survey was undertaken with fhe 
result that in 1837 the heirs of Ram Bhadra 
Mitra received a notice to the effect that 
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they had been found in possession of 9 
kotas 9 chittaks 10 gundas of land and were 
asked to prove their title to it. The heirs 
of Ram Bhadra Mitra were invited to take 
settlement of the excess land found in their 
possession. In 1840, however, there appears 
to have been yet another survey and measure- 
ment by anamin, Kalipada Chatterjee. The 
Board of Revenue were not satisfied and 
directed yet another survey. This was carried 
out by a Deputy Collector, Radha Nath Gan- 
gully in 1846. He found the heirs of Ram 
‘Bhadra Mitra in possession of eight kotas 7 
chtttake 12 gundas in two plots which were 
numbered 168 and 169 (Exhibit 8e). The 
Board of Revenue, however, eventually decided 
that no rent could reasonably be demanded for 
any of the excess lands reported to be in posses- 
sion of tenants. The heirs of Ram Bhadra 
Mitra therefore remained in possession of their 
two plots Nos. 168 and 169 rent free as before. 
The plaintiffs claim, and we think reasonably, 
that their possession of plots Nos. 168 and 169 
can be related back to the sanad granted 
to their ancestor Ram Bhadra Mitra in 
1810 (Exhibit 11). It is not disputed that 
‘the plaintiffs are the heirs of Ram Bhadra 
“Mitra, the grantee of that'sanad. 
- The defendants do not now contest the 
facts above set furth, except to somewhat 
faintly suggest that the connection between the 
sanad of 1810 and the plots Nos. 168 and 169 
"had not been made out. We are satistied, how- 
ever, that the connection has been made out. 
The questions for our determination, there- 
‘fore, are:—Tirst, whether the land which has 
"been decreed tothe plaintiffs has been properly 
jdentified with the plots Nos. 168 and 169 
above referred to? and secondly whether the 
‘plaintiffs have been in possession within 12 
years of the suit? s 


It will be observed that 13 kotas were 
claimed in the plaint. But as the case was 
* put before us the plaintiffs did not claim more 
than the land which had been identified with 
“the said plots Nos. 168 and 169. | 
” he immediate occasion of the snit was 
a decision under AC Bengal Survey Act, P 
by the Commissioner 1n appeal in 
MEMO to the effect that the plaintiffs 
‘were in possession of two kotas odd only. 
Wh shall deal in the proper place with the 
bearing of this decision on the merits. The 
"present suit was instituted in July 1909. 


* 
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The suit was decreed in part, that is, a decree 
was given for the land identified as plots Nos. 
168 and 169 above referred to. The defend. 
ants appealed to this Court, and the plain- 
tiffs filed a cross-objection averring that they 
were entitled to ths entire 18 kotas claimed 
by them. At the hearing of the appeal the 
learned Judges observed that the western 
boundary of the land had not been determined 
and remanded the case for a finding on this 
point. A finding has been come to and has’ 
been submitted. The whole case has been 
argued before us de novo. "The cross-objec- 
tion by the plaintiffs has not been pressed. 

We proceed to consider the first question, 
namely, whether the land which has been 
decreed to the plaintiffs has been properly 
identified with plots Nos. 168 and 169 of the 
survey of 1846. No map of 1846 is forth- 
coming. What we have is a serial list of 
holdings (Exhibits 8a to 8e). The relation 
of each holding to the holding bearing the 
previous number is noted.. The name of 
the possessor and a description of the 
boundaries of each holding is given. The 
length, breadth and area are also noted. It is 
also noted whether the lard is ‘dar-<-pin’, i.e., 
within the boundaries of the lands reserved 
as side-lands for the purposes of the road or 
whether it is surplus land. The results 
obtained by the amin in 1840 and by the 
Deputy Collector in 1846 are both given. 
These lists are called chittas. They are 
more than 30 years old, have been produced 
from proper custody and can be presumed 
to be genuine. 


It has been argued that these chiitas can- 
nob be treated as evidence without proof of 
their accuracy. It is said that they are not 
public documents within the meaning of 
section 83 of the Evidence Act and that the 
chittas having been prepared by the Govern- 
ment for their own private use, they cannot 
in any case be used as evidence. Among 
other cases the case of Ram Chunder Sao v. 
Bunseedhur Naik (1) is relied on. But in 
the case now before us the chiitas are only 
part of and in explanation of proceedings 
which were regularly taken for the assess- 
ment of rentupon lands said to be impro- 
perly held rent free. The whole of the 
proceedings have been put up in evidence 


(1) 9 C. 741; 7 Ind, Jur, 653, . 
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including the petition under which the pro- 
ceedings were initiated, the reports of the 
Collector and the orders of the Board of 
Revenue. All these papers taken together 
furnish valuable evidence that the Govern- 
ment recognised the right of the plaint-' 
iffs’ predecessors to hold the land de- 
scribed in the chittas as rent free. In the 
ease of Ram Ohunder Sao v. Bunseedhur 
Natk (1) upon which the appellants relied 
Garth, C. J., was of opinion that the chittas 
in that case coupled with the resumption 
proceedings would have been admissible. 
Here the chitias are coupled with proceed- 
ings which are of the nature of resumption 
proceedings. The persons who made the 
measurements are dead, but there is evidence 
on the record that measurement was actually 
made. The appellants have notin fact had 
the temerity to contend that the chittas were 
prepared without any measurement at all. 
The report of the Commissioner leaves no 
doubt in our minds that there was actual 
measurement. Whether it was sufficiently 
accurate to make identification of the plots 
Nos. 168 and 169 possible is a question which 
we shall proceed next to determine. If that be 
determined in favour of the chitas, the re- 
maining objection to their admissibility must 
fail. 

We procead then to consider in detail 
whether plots Nos. 168 and 169 of the chiitas 
have been properly identified. For the pre- 
liminary consideration of this question the 
map recently prepared by Mr. Smart, Super- 
intendent of Survey, may be referred to. A 
cursory examination of the chdttas will reveal 
ihe fact that they assume that the Circular 
Garden Reach Road runs due north and that 
the directions of east and west and south are 
‘assumed to correspond. That this is the 
basis upon which the chittas have been 
prepared has now been conceded in argument. 
The next point to consider is that there are 
two landmarks on the map which can reason- 
ably be assumed to have remained unaltered 
since the time of the chiitas, one is the 
‘Panchanan Tola, an ancient shrine at the 
corner of Watgunge Street (plot No. 153 of the 
chittas), and the other is the Munshigunge 
Read (plot No. 166 of the chitas). Con- 
siderable argument was addressed to us 
regarding the location of plot No. 158 and the 
pigts intervening between it and the Munshi- 


. plot No. 145/1 is about 18 feet. 
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gunge Road. We do not think it necessary 
to go into this in detail, as the result intended 
was only to indicate that the chzttas of these 
plots were somewhat carelessly prepared, 
There is nothing to suggest that the location 
of the Munshigunge Road, plot No. "66, has 
altered except in the matter of two feet in 
breadth, which may be neglected. Tha 
plots which we are concerned with are on 
the other side of the Munshigunge Road 
and their identiticaton is not affected by 
any carelessness in preparing chittas of 
the plots on the Panchanan Tola side. 

The area between the Munshigunge Road 
and Tolly’s Nala is comparatively small. 
Assuming, as we are entitled to do, that 
plots Nos. 168 and 169 of the chittas ave the 
lands granted by the sanad of 1810, the area 
within which these plots must be found is 
still further restricted, for according to 
the sanad they must be within 250 feet 
of the Bridge Road. 

Taking the plot next in number to the 
Munshigunge Road in chittas we come to 
plot No, 167. This is described in the 
chittas as at the corner of the Munshi- 
gunge Road and the Bridge Road. There 
are two plots now at this corner numbered 
in Mr. Smart’s map No. 145 and 145/1. Plot 
No. 145/1 is at the corner but has been found 
to be darsi-pin land, t.e., land included in 
the side-lands of the road. Plot No. 145 has 
thus been identified as plot No. 167 of the 
chittas. Weare satisfied that the tinding 
that plot No. 145/1 is dar-d-pin land is correct. 
From the configuration of the approaches 
to the road in Mr. Smarts map it is 
fairly obvious that itis dar-i-pin. Itis so 
described in the official register and that 
it is dar-?-pín is in accord with the statement 
in an old official paper (Exhibit C) (re. 
ferred to without objection) that 15 feet 
of dar-i-pin land was left on each side of 
the road after the drain. The actual width of 
If No. 145/1 
is dar-i-pín land, then plot No. 145 of Mr. 
Smart’s map is certainly plot No. 167 of the 
chitias. The area of plot No. 145 differs from 
plot No. 167 by five chittaks odd only and this 
the Commissioner says can be acounted 
for, by the recently constructed drains. Plot 
No. 167 of the chiitas being thus determined 
it follows that plots Nos. 168 and 169 must 
he where they have been located by the 
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decree. The only argument that can be 
pub forward to the contrary is to suggest 
that the words purba dakshin in the des- 
cription of the boundaries of plot No. 167 in 
the chiitas mean south and east, and not 
aouth-east as they undoubtedly do and 
that a portion of plots Nos. 168 and 169 lay 
directly to the so-called east of plot No. '67 
and had been absorbed by the thakur- 
bari. We are not prepared to accept the 
meaning sought to be put on the word 
purba dakshin. There is evidence that the 
area of the thakurbari plot has increased 
considerably since the time of the chittas, 
but there was room for considerable en- 
eroachment towards the road side. "There 
is nothing to indicate encroachment towards 
plot No. 145; on the contrary, there is evi- 
dence that there was formerly a boundary wall 
on that side (defence witness No. 8). We 
are satisfied that plots Nos. 168 and 169 have 
been properly located by the decree. We 
may say that in the argument in appeal 
the location of the western boundary was 
not seriously attacked, except upon general 
grounds such as those indicated above. 
‘Assuming our reasoning to be correct, 
nothing has been said to lead us to 
think that the western boundary has not 
been properly determined. We are satisfied 
with the grounds given by the Commissioner 
for his finding on this point. 


The decision under the Survey Act was 
based upon a partition map made behind 
the backs of the plaintiffs. It is not, of course, 
binding upon us upon the question of title. 
And it does not preclude us from finding 
that during a period anterior to that de- 
cision the plaintiffs were in possession. 


It has been argued that the extract 
from the official register (Exhibit 3), which as 
will be seen above we relied upon for proof 
that plot No. 145/1 was dari-ipín land, was 
not admissible in evidence. The register was 


produced by a Government Survey Inspector ` 


(plaintiffs witness No. 1). It is a register 
of the Survey Office. Now the registers 
kept in the Survey Office are prescribed by 
the Board of Revenue under section 68 of 
the Bengal Survey Act, 1875. The vegis- 
ter, therefore, appearsto have been prescribed 
by law. In any event, it was a publie 
register kept for the public benefit under 
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the sanction of official duty. It matters 
not whether the clerk who actually wrote 
the entries had any personal knowledge or 
whether the register was a copy of a previous 
register which had become untidy. The 
entry waa clearly relevant under section 
35 of the Indian Evidence Act. 

As regards possession within 12 years 
of the suit we are satisfied that this has 
been made out. Defendant No. 2, Khetra 
Mohan Ghose and his father before him 
held the land (the plaintiffs say) under them, 
Khetra Mohan sub-let to defendant No. 3, 
Shayama Charan and under arrangement 
with Kketra, Shayama Charan paid Khetra’s 
rent direct to the plaintiffs. The defence 
ease was that only two kotas of the land 
were thus held by Khetra and Shayama 
Charan under the plaintiffs and that the 
remainder was held under the defendants. 
Khetra is in the service of the defendants 
and his evidence on the point is, therefore, 
wholly unreliable. The plaintiffs, after 
giving Khetra and Shayama Charan notice 
to produce the original rent receipts, 
themselves produced counterfoils showing that 
rent was paid to them till well within 12 
years of the suit for the entire area in 
suit, This is supported by the following 
circumstances. The defendant No. 2 Kheira 
Mohan, says in his evidence that before 
Shayama Charan his mother, Hara Sundari 
was the tenant. In 1902 the principal 
defendants sued Hara Sundari in ejectment, 
The suit ended in a compromise in which 
the principal defendants agreed with Hara 
Sundari to pay “the rent and tax which 
is paid to Thakurdas Mitra” (the father 
of the present plaintiffs). The areas 
roughly correspond to the areas in dispute 
in the present suit and the inference 
is that the principal defendants then ad- 
mitted that the father of the present 
plaintiffs was in possession in 1902. The suit, 
therefore, was not'barred by limitation. 

We agree with the finding that the attempt 
io deprive the plaintiffs of the property 
was engineered by the defendant No. 2, 
Khetra Mohan Ghose, who: was in the 
service of the principal defendants when 
he became a tenant of the land under the 
plaintiffs. 

We désire to acknowledge the assistance 
we have received from the Bar, 
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"The appeal is dismissed with costs. 
Hearing fee three hundred rupees. 
The cross-objection is dismissed. 


Appeal dismissed, 





PUNJAB CHIEF COURT. 
Seconp Civic Appeat No. 469 or 1912. 
March 16, 1915. 
Present:—-Mr. Justice Shadi Lal and 

Mr. Justice LeRossignol. X 
NARAIN DAS AND OTHERS—DEFENDANTS— 
APPELLANTS 
VETSUS 


RALLI BROTHE RS —PLAINTIFFS— : 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXXII, r. 3 
~~ Appointment of guardian ad litem — Omission to make 
formal order, effect of—Manager of joint family, 
death  of-—Liability of sons for debts of the fwm— 
Contract Act (IX of 1872), s. 247. 

Where the plaintiffs duly made au application for 
the appointment of a guardian ad litem of the minor 
defendants andthe Court issued notices as required 
by Order XXXII, rule 3, sub-rule 4, and the guardian 
took all proper steps to defend the case: 

Held, that the mere omission to pass a formal order 


to appoint him as guardian ad litem was a mere ' 


irregularity which could be condoned and did not 


RRN to a defect vitiating all proceedings. [p. 45, 
col. 2. 
Walian v. Banke Behari Pershad Singh, 30 C. 


4021; 30 I. A. 182; 7 C. W. N. 774; 5 Bom. L. R. 882; 
Dhanpat Mal v. Khazana, 67 P. R. 1897, referred to. 

Where the father of the minor defendants was 
a partner in a firm and as Manager of a joint Hindu 
family consisting of himself and his sons represented 
the whole family i in the partnership: 

Held, (1) that his death did not bring about a 
dissolution of the partnership and the family, which 
may be regarded as a persona, remained partners both 
before and-after his death; (p. 45, ccl. 2.] 

* Maharaj Kishen v. Har Gobind, 27 Ind. Cas. 69; 
101 P. R. 1914; 218 P. L. R. 1916, referred to; 

(2) that the liability of the minors for the debts of 
the firm was limited only to their share in the firm. 
[p .46, col. 1.] 

Joykisto Cowar v. Nitlyanund Nundy, 3 O, 789; 
2 0. L. R. 440; 3 Ind. Jur. 117, followed. 

Second appeal from the decree of the 
Divisional Judge, Multan Division, dated the 
26th December 1911. 

Mr. Gobind Das, for the Appellants, : 

"Mr. Morton, for the Respondents. 

JUDGMENT.—This is an appeal pre 
ferred by Mussammat Sita Bai on behalf 
of her. minor sons. In the lower Courts 
their uncle, Than Ram, acted as, their 
guardian td litem, and it is alleged by the 
mother that he did not properly}; defend 
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` the suit and that his action has prejudiced 
.the minors. 


As the good faith of Than 
Ram has been impeached, we consider it 
desirable to remove him from the office of 
the guardian ad litem and appoint Musammat 
Sita Bai instead for the purpose of pro- 
secuting the appeal (Vide Order XXXII 
rule 11). 

Upon the merits we think that, with the 
exception of a slight modification in the 
form of the decree, the judgment of the 
learned Divisional Judge is quite correct 
and that this appeal must fail. We enter- 
tain no doubt whatever that the minors were 
effectively represented in the Court of first 
instance by Than Ram, for whose appoint- 
ment as guardian ad litem an application 
was duly made by the plaintiffs and where- 
upon the Court. issued notice as required 
be Order XXXII, rule 3, sub-rule 4. He 
engaged a Pleader to defend the case against 
the minors and took all proper steps to 
present their case tothe Court. In these 
circumstances the omission to passa formal 
order to appoint him as guardian ad litem 
is a mere irregularity which can be con- 
doned and does not amount to a defect 
vitiating all proceedings; see, inter alia, 
Walian v. Banke Behart Pershad Singh (1) and 
Dhanpat Mal v. Khazana (2), 

It is abundantly clear that Sita Ram, 
their father, was a partner in the firm of 
Sita Ram-Channu Ram and that he, being 
the Manager of the joint Hindu family 
consisting of himself and his sons, represented 
the whole family in the partnership. His 
death did not, therefore, bring about a disso- 
lution of the partnership and the family, which 
may be regarded as a persona, remained 
partner both before and after his death 
{Maharaj Kishen v. Har Gobind (3)]. Even 
if there was a technical dissolution we are 
of opinion that the partnership was renewed 
on the old terms. The minors were con- 
sequently partners in the firm at the time 
when the contracts in dispute were entered 
into, and we fail to understand why the 
omission on the part of Than Ram to raise 
the false plea that they were not partners 
should be regarded as an act of negligence 
by the guardian, 


(1) 30 C. 1021; 80 I. A. 18% 7 C. W. N. 774; 6 Bom. 
D.R. 882. 

(2) 67 P. R. 1897. 

(3) 27 Ind. Cas, 69; 101 P, R. 1914218 P, L. R. 1915.. 
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' As to the amount of damages and brokerage, 

the learned Judge of the Court of first in- 
stance has given very sound reasons for 
his conclusions, and itis noteworthy that 
at the time of the hearing of the appeal 
in the lower Appellate Court the findings 
of the District Judge were not challenged 
on behalf of the minors. We have considered 
the question and do not see any sufficient 
reason for taking a different view. 

As regards the extent of the liability of the 
minors, the rule laid down in Joykisto Cowar 
v. Nittyanund Nundy (4) and section 247 of 
the Indian Contract Act makes only the shares 
of the minors in the firm Hable for the 
debts thereof and Mr. Morton for the re- 
spondents states that this is what the lower 
Appellate Court intended to do and has 
actually done. Mr. Gobind Das, on the 
other hand, contends that the decree as 
framed is ambiguous and capable cf the 
construction that the entire ancestral pro- 
perty of the minors, whether forming part 
of the firm's assets or nol, has been made 
liable for the decretal amount. We have 
considered the terms of the decree and are 
of opinion that they are not free from 
ambiguity. 

We, therefore, modify it so as to direct 
that the minors’ liability is confined to their 
shares in the assets of the firm and that 
neither their person nor their other property 
is liable for the amount decreed against 
them. In all other respects the appeal 
fails and is dismissed with costs. 

Appeal partly allowed. 
- (4) 80, 738; 2 0. L, R. 440; 8 Ind, Jur. 117. 





MADRAS HIGH COURT. 
Civit Miscecnanzous PETITION No. 2161 
or 1915. 
September 24, 1915. 
Present:—Mr. Justice Sadasiva Aiyar and 
a Mr. Justice Napier. 
AYYA RAGHUNATHA THATHA- 
` GHARIAR AND OTHERS—DEFENDANTS 
— PETITIONERS 
£ . versus 
* THIRUMALAI ECHAMBADI THIRU- 
*  VENGADACHARIAHR AND CTRERS— 
PrLAINTIFFS— RESPONDENTS. 
. Appeal —Privy Council appeal—Leave to appeal— 
Cas@below appealable value—Test for certifying case fit 
for appeal—Civil Procedure Code (dct V of 1908), 
5% 109 cl, (c), 110, O. XLV, vr, 2, 3, 8. : 
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Where a case is admittedly below the appealable 
value a certificate declaring ita fit one for appeal 
to His Majesty in Council ought not to be granted 
unless there is some substantial question of law of 
general interest involved. [p. 47, col. 2.] 

Motichand v. Ganga Prasad Singh, 24 A. 174 (P. C.); 
:9 T. A. 40; 6 C. W. N. 362; 4 Bom. L. R. 166; Bombay 
Burmah Trading Corporation v. Dorabji Cursetji Shroff, 
27 B. 415; 6 Bom. L. R. 348; Sadagopa Chariar v. 
Krishnamoorthy Row 4 A, L. J. 38.5 11 O. W. N. 585 6 
C. L. J 566; 17 M. L. J. 240; 9 Bom. L. R 663; 2 M. L.T. 
204; 80 M. 185 at p. 188 (P. C.); -O I. A. 9 *, followed. 


Petition praying that in the cireumstances 
stated therein and in the affidavit filed there- 
with, the High Court will be pleased to grant 
a certificate to enable the petitioners to 
appeal to His Majesty in Council against the 
decree of this Court, in AppealNo.175 of 1910, 
preferred against the decree of the District 
Court of Chinglepnt,in Original Suit No. 10 
of 1906. 

Mr. T. Narasimha 
Petitioners. 

Mr. C. Narasimhachariar, for the Respond- 
ents, "n 
JUDGMENT. 

SapASIVA Atyar, J.—This is an application 
for the grantof a certificate that the case is 
a fit one for appeal to his Majesty in Council 
from the judgment of this Court in Appeal 
No. 175 of 1910*. The application as amended 
is filed under section 109, clause (c), of the 
Civil Procedure Code read with Order XLV, 
rules 2,3 and 8. I think the more accurate 
way of describing the application is that it 
is filed under Order XLY, rule 2 alone. The 
ground stated in the application is that though 
the case does not fulfil the requirements of 
section 110,it is otherwise a fit one for 
appeal to His Majesty in Council and’ hence 
comes within the last sentence of Order XLV, 
rule 8, clause 1, the power toappeal being 
given by section 109, clause (c), As was 
‘pointed out by my learned brother in the 
course of the arguments, there is no express 
section or Order in the Civil Procedure 
Code directing the Court to issue a certificate 
when it finds that an applicant under Order 
XLV, rule 2, has established grounds entitl< 
ing the applicant to a certificate. Order 
XLV, rule 7 seems, however, to imply that the 
Court should grant a certificate where proper 
grounds are shown for such grart and where 
the opposite party to whom notice goes under 
Order XLV, rule 3, clause 2, has failed to 

al 


*See 28 Ind. Cas, 604—Ed. B 


Aiyangar, for the 
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show cause against the grant of the certifi- 
eate. 

In Motichand v. Ganga Prasad Singh (1) 
their Lordships of the Privy Council state at 
page 177: But then Mr. Mayne suggests 
that their Lordships ought to give special 
leave to' appeal, Now, the practice of this 
Board in advising His Majesty to exercise 
His prerogative and to give special leave to 

. appeal, is well known, and this Board does 
not advise His Majesty to exercise His 
prerogative in that manner unless there is 
some substantial question of law of general 
interest involved,” Then at page 178 their 
Lordships say: “Their Lordships think it 
is a good rule to lay down that where a party 
tomes for special leave to appeal, the ease 
being under appealable value, and, therefore, 
nob an appeal as of right, he should in 
ihe first instance apply to the High Court 
for leave to appeal, on the ground that it is 
otherwise a fit one for appeal to His Majesty 
in Council.” It seems to me that when the 
High Court has to consider the question 
whether it is otherwise a fit one for appeal 
to “His Majesty in Council,” it might 
legitimately look to the criterion of fitness 
laid down by the practice followed by their 
Lordships in advising His Majesty to give 
special leave to appeal, the Legislature in 
ihe Civil Procedure Code having itself given 
no indications as to the criterion of fitness 
to be adopted by the High Court under 
Order XLV, rule 3, clause 1, I do not, 
of course, mean that our powers are so wide 
as those exercised by the Board in granting 
special leave but that where the Privy Coun- 
cil statesa guiding principle, we can safely 
adopt that. . 


Jenkins, C. J., seems to have followed 
that rule in the, case in Bombay  Burmah 
Trading Corporation v. Dorabji Oursetji Shroff 
(2). At page 418 he says: “It is, however, 
obvious that the financial and commercial 
position of the company may be seriously 
affected by the questions at issue, and having 
regard to that and to the importance to Indian 
Companies generally that these rights should 
be precisely defined in relation to the point 
that has arisen in this case, I think that we 
ought to certify thatthe case is a fit one for 

(1) 24 A. 174; 20 T. A. 40; 6 C. W. N. 862; 4 Bom, 


L. B. 166. « 
(2) 27,B. 415; 5 Bom. L, R. 345. 
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‘appeal to His Majesty in Council.” Though 
Sir Lawrence Jenkins does not refer in his. 
judgment to Motechand v. Ganga Prasa” Singh 
(1), that case was cited before him in the 
course of the arguments. ‘(See the report 
at page 416.) Again in Sadagopa Chariar v. 
Krishnamoorthy Row (3), their Lordships of 
the Frivy Council through Lord Macnaghten 
made the following pronouncement: “The 
High Court refused leave to appeal on the 
ground that the matter in dispute was below 
the appealable value. Special leave, how-, 
ever, was granted on the representation that 
the appeal raised questions of law of generat 
importance touching the rights of religious, 
bodies in India in regard to publie proces. 
sions, and the right of one religious body. 
to prevent a rival sect and an alien deity 
from invading precincts apparently: public 
but devoted or appropriated from time: im- 
memorial tothe observance of its own peculiar, 
ritual and worship;and at the same time, 
involved the consideration of the effect of 
previous decisions on similar questions be- 
tween members of different sects of one and 
the same community.” At page 190 their 
Lordships say: “Their Lordships may observe, 
that it (the suit) does not seem to involve, 
such far-reaching issues as were put forward. 
in the petition asking for special leave to, 
appeal.” 

Iam, therefore, clear that unless in this 
case there is some substantial question of law 
of general interest involved, we ought not to 
certify that this is a ft onefor appeal to His 
Majesty in Council, it being admitted that. 
the case is below the appealable value. 

In coming to a conclusion on the above 
question, I might be permitted to remark, 
in the first place that neither myself nor. 
my learned brother wasa member of the 
Bench (Sir C. Sankaran Nair and Oldfeld,. 
JJ.) who decided’ the case of Tirumalat 
Eachambadi v. Royadurgam Krishnasami (4). 
Both these learned Judges are now on 
leave and oneof them is not returning to 
this Court. Thisis rather unfortunate, as 
the applicants’ learned Vakil interpreted 
the judgment of this Court as imposing 
more stringent restrictions on the actions 


and the rights of the applicants (defendants. 
- (8) 30 M. 185 at p. 188; 4 A. L. J. 338; 11 C. W. N.. 
585; 6 C. L. J. 566; 17 M. L. J. 240; 9 Bom. L. R, $63; 
2 M. L. T. 204 (P. GO); 20 I A. 98. 
(4) 28 Ind, Cas. 604; (1915) M. W. N. 281. 
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Nos. 2,4, 5, 6 and 9) and of the Vadagalai 
sectarians represented by them than the 
law allows, while the respondents’ Vakil 
argued that the said interpretation of the 
judgment by the applicants’ learned Vakil 
was inaccurate. 

After hearing full arguments, I think 
that the learned Judges’ decision involved the 


. following findings and issues:— 


(a) The Vadagalai defendants are entitled 
to recite any portion of the Tamil Vedas, 
called Prabhandham either at the time of the 
processions within the temple of at other 
places in the temple of Varadarajah Swami 
at Conjeeveram where the Thengalais do 
not carry on the worship. There is nothing 
in the law to prevent any Vadagalai from 
worshipping the deities consistently with the 
equal rights of other worshippers. There is 
nothing to prevent any Vadagalai from 
reciting any portion of the Prabandham 
separately and as an act of personal devotion. 
But it would be an interference in the 
regular poojah or worship within the temple 
between the time of its commencement (with 
the ringing of the bells) and its close (with 
the distribution of  Thirtham and Prasa- 
dham) and it would be a violation also of 
the Tengalai plaintiffs’ miras? Adyapakam 
office right if the Vadagalais form a goshti or 
a congregation of their own and repeat a 
portion of the Tamil Vedas which is different 
from that portion of the Tamil Vedas which 
is being recited as a part of the regular 
temple worship by the Tengalai mirasidars 
during the time of such worship within the 
temple. 

(b) That when a procession is taken 
along the publice streets outside the 
temple according to the temple customary 
practice,that procession is a compact organised 
procession from the front portion of that 
procession, which begins at the spot in 
front of the carved image of the deity 
where the  Tengalai miras office-holders 
recite in a congregation the Tamil Vedas, 
up to the point behind the vehicle of the 
image where the Vadagalai office-holders 
recite the Sanskrit Vedas. 

(c) That the Vadagalais are entitled to 
join the Tengalai goshti reciting the Tamil 
Vedas and join that chanting with the 
Tengalai office-holders but should not chant 
a different portion of the Tamil Vedas 
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(similarly as regards the right of the 
Tengalais to join the Vadagalais’ Sanskrit 
Veda, reciting goshié in the rear-subject to 
similar restrictions). 

(d) The Vadagalais should not, however, 
form an organised congregation or ghostt of 
their own between the front end and back 
end of the religious procession and chant 
the Tamil Vedas as a separate group,as that 
will be setting up a rival right as against 
Tengalai miras office-holders and will be 
an interference with such rights, whereas the 
recital by an individual Vadagalai devotee 
of a stanza or stanzas in the Tamil Vedas isa 
bona fide devotional act of private worship 
even when he has joined the procession as 
an individual worshipper, and it would not 
be an interference with the congregational 
recital] led by the Tengalai miras officials. 


(e) There is nothing to prevent the 
Vadagalais from even forming an organised 
goshti and reciting Tamil Vedas or anything 
they like ata reasonable distance in front 
of the Tengalai Tamil Veda-reciting gosht¢ 
which begins the procession, or at a reason- 
able distance behind the temple procession 
which ends with the Sanskrit Veda-reciting 
goshti. 

On these conclusions, the learned Judges 
(Sankaran Nair and Oldfield, JJ.) passed a` 
decree modifying slightly the decree of the 
Court of first instance. 

In this application for a certificate to 
appeal 28 grounds of attack are mentioned. 
But most of them are either general 
attacks or recitals of facts and repetitions 
and may be ignored. The only grounds, 
therefore, which need be set out are grounds 
8, 9, 18 and 20, which are as follows: 


“8. The learned Judges have proceeded 
on the assumption that the right of any 
individual Vadagalai to worship the deity 
without interfering with others by the 
recital of any appropriate mantras or Prabhan- 
dhams, &., in a temple is very different 
from the right to form a goshti or congre- 
gation of his own sect and recite any- 
thing different from the Prabhandams which 
are recited by the mirasidars. The learned 
Judges have not explained in what the 
difference consists. There can in law or 
in fact be no such difference provided the 
recitation in combination ofa set òf indivi- 
duals does not cause any physical interferences 
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to the Tengalais reciting, such recital 
stands on the same legal footing as recital 
by any single individual or separate recitals 
by several separate individuals. 

"9. The learned Judges should have held 
that provided there is no physical disturbance 
to the performance by the Tengalais of 
Conjeeveram of their duty of reciting 
the Prabhandhams, there is nothing in law 
to prevent’ Vadagalis or any others from 
yeciting as ordinary worshippers the 
~Prabhandams or any other hymns as they 
choose at any time. f 

18, The learned Judges have dealt 
with the question as to the temple proces- 
sions in the public streets as if they were 
Tengalai processions.. They are clearly not 
Tengalai processions and it is not the 
Tengalais who carry the idol in the. proces- 
sion. On the other hand, they are temple 
processions common toall in which Tengalais 
are only “entitled to join in Adhyapakam 
service. . 

"20. The learned Judges seem to consider 
that the question in regard to the street 
procession in this suit was something different 
frcm the one which came up for decision 
in Vijtaraghava (harian v. Emperor (5), while 
in fact the question is in substance identical, 
The procession being a common procession 
‘in which both Vadagalais and Tengalais 
and also all Hindus take part, the question 
is whether any recitation at a particular 
part of the procession can be am actual 
interference with the exercise of the 
. Tengalais! right of ‘joining and marching. 
along in procession in front. On the other 
hand, the learned Judges have dealt with 
it as if the question were whether the 
Vadagalais were entitled to join in and 
form part of the procession, assumed to 
be a Tengnlai procession.” 


The question is whether these grounds 


really arise out of the judgment and if 
so, whether they raise such substantial 
question or questions of law of general 


interest as ‘would justify our issuing a 
certificate of fitness for leave to appeal to 
His Majesty in Council. After .giving my 
best considerations to the matter, I have 
come to theconclusion that they do not 
raise any such questions. There seems, no 


- (B) 26 M. 664 13 M, L. J. 171. 
4 
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doubt, to be some ambiguity of expression in 
two places in the judgment where the proces- 
sion is spoken of as a Tengalai procession. 
I think that what the learned Judges meant 
was that that length of the procession which 
was occupied by the Tengalai Tamil Veda 
official reciters (who led the chant) and 
those worshippers who joined them might 
be referred to as the Tengalai procession. 
The decision in Viilaraghav Cahariar v. 
Emperor (5) was given in a case which 
arose out of criminal proceedings and the 
valuable judgments given in that case 
have to be read in the light of the judg- 
ment of their Lordships of the Privy 
Council in Sadagopa Chariar v. Krishnamoorthy 
(3). I am not satisfied that the learned 
Judges of this Court, whose decision is 
sought to be appealed against to the Privy 
Council, committed any error of law in their 
consideration of the due effect to be given 
to the decision in Vijiaraghava Ohariar vy. 
Emperor (5). 

Far from the questions being of general 
religious interest to the community, I am 
satisfied that the litigation is the result of 
the action of a small though influential 
faction of Vadagalai sectarians residing in 
Conjeeveram. The bigotry of this faction 
and the not less rigorous bigotry ofa 
corresponding Tengalai faction in the same 
town have been responsible for the continu- 
ous Conjeeveram ‘Temple litigation, which 
has never ceased from where it began from 
60 years ago. The rights of general 
worshippers, if I may say so with respect, 
have been fully: safeguarded by numerous 
other decisions and have not been, in my 
opinion, affected by any of the observations 
found in the judgement in question. It is 
only the claim of this faction- among the 
Vadagalais to introduce innovations into 
the customary practices during the period 
of the regular official worship in the temple 
and into and within the organised proces- 
sional body during the carrying on of the 
customary processions outside the temple 
and their attempts to create disturbance to 
the public peace that have been properly, 
if I may say so, restrained by the judg- 
ment, - 

The contentions of the applicants that 
they only rely on the rights of ordanarye 
temple worshippers, that they are anxious tọ 
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safeguard the rights of the general public 
using the publie highways seem io me to 
be patent pretences. It seems to me, there- 
fore, that no question of law of general 
interést is involved but only the question 
whether the Courts should encourage the 
never:sleeping ingenuity of a certain temple 
faction, which is continually inventing fresh 
sources of Criminal and Civil Litigation and 
new ingenious ways of interference with the 
exercise of temple office rights and discharge 
of temple office duties vested in the miras? 
temple office-holders, who belong to the 
rival Tengalai sect. I would, therefore, 
dismiss this application for the grant of a 


certificate. The applicants will pay the 
respondents’ costs. . 
NAPIER, J.—I entirely concur. I have 


nothing to add. : 
Application dismissed. 





SIND JUDICIAL COMMISSIONER’S 
COURT. : 
IxsonvENor No. 24 or 1918. 
. March 19, 1915. 
Present:—Mr. Pratt, J. C. 
In ve tus Firu or MITHOMAL DWARKA- 


DAS-——INSOLVENT. 

Provincial Insolvency Act (III of 1901), ss. 36, 87— 
Transfer of property by insolvent shortly before his 
failure- Good faith, test of— Transfer by insolvent with 
a view to give preference to one creditor over others — 
Test—Pressure of creditor, effect of. 

Under section 36 of the Provincial Insolvency Act 
the test of the ‘bona fides’ of a transfer made by an 
insolvent in favour of an incumbrancer shortly 
before his failure is, whether the lender intended 
that the advance should enable his debtor to carry 
on his business and whether he had a reasonable 

round for believing that it would enable him to do so. 
T» 50, col. 2.] 
Ex parte Johnson, In re Chapman, (1884) 26 Ch, D. 


INDIAN GASES, 


z 


838; 58 L. J, Ch. 762; 50 L. T. 214; 32 W. R. 693; 48 J. ` 


P. 648, referred to. 

In considering whether a transfer of property made 
by an insolvent was so made witha view to give one 
creditor preference over other creditors, the test is 
“what was the predominant motive in the debtor's 
mind at the time of the transfer?” [p. 52, col. 1.] 

Ex parte Topham, In re Walker, (1873) 8 Ch. 614; 
49 L. J. Bk. 67; 28 L. T. 716; 21 W. R. 655, referred 
to. : 
Semblé -The pressure of a creditor excludes 
preference, which is a voluntary act on the part of 
the debtor, [p. 82, col. 1.3 

Butcher v. Stead, (1875) 44 L. J. Bk. 129; 7 H. L. 
839; 33 L. T. 641; 24 W. R. 463, referred to. 

* THe Hon'ble Mr. Harchandrai Vishindas, 
for tbe.Petitioning Creditors. 


Mr, Dipchand T. Ojha, for the Insolvent. 


* * 
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: Messrs. Hirdaram Mewaram, for the Mort- 
gagees. 

JUDGMENT.—This is an application by 
three petitioning creditors to seb aside as 
void as against the Official Receiver a 
mortgage executed by the insolvent, Mithomal 
Dwarkadas. The insolvency petition was 
filed on the zlst October 1913 and the 
insolvent was adjudicated on the 23rd 
January 1914. The mortgage was executed 
on the 8rd August 1913 and is, therefore, 
within the periods limited in sections 36 
and 37. 

The mortgage was a mortgage of the 
whole stock in trade of the insolvent in his 
three shops in Karachi, Shikarpur and 
Chaman for a cash advance of Rs. 40,000. 
It is admitted that the consideration was 
cash and thatit was paid in instalments 
from the 18th August 1913 to the 16th or 
17th October 1918. There is a dispute as 
to the payment of a small part of the con- 
sideration, Rs. 4,200, to which I shall .efer 
presently. But it is admitted that there 
was a substantial cash consideration con- 
temporaneons with the mortgage. The 
morigagees were two creditors of the 
insolvent. The issues that remain for deci- 
sion, therefore, are:— 


(1) Under section 36—:was the mortgage 
bona fide? 

(2) Under section 37— was the insolvent 
on the 3rd August 1913 unable to pay his 
debts as they became due ? 

(3) Also under section  37— was the 
mortgage executed with a view to giving 
the two mortgagees or either of them pre- 
ference over other creditors? 


As to the first issue, the real test of bona 
fides is that stated.in Hx parte Johnson, In re 
Chapman (1): “Did the lender intend that 
the advance should enable his debtor to 
carry on his business and had he a reason- 
able ground for believing that it would 
enable him to do so?" Jf that was the 
intention of the mortgagees the transaction 
is unimpeachable. But if they. knew that 
the debtor would not be enabled to carry on 
business, if the mortgage was merely a device - 
for defeating other creditors, the transanction 
is not bona fide. 


(1) (1884) 26 Ch. D. 333; 53, J. Oh. 762; 60 L. d. 
214; 32 W. R. 093; 48 J, P, 648, 
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Now, the insolvent’s affairs were by no 
means hopeless at the time the mortgage 
was executed. He had a large stock in his 
shops. ‘The sale of these not only realized 
enough to pay the  mortgage-debt but left 
a surplus of Rs, 15,000 available to the 
Official Receiver. His manager says that 
at thetime of the mortgage the debts were 
a lakh of rupees and the assets about li 
1akhs of rupees. There was, therefore, good 
reason to suppose that with  pecuniary 
assistance he would be able to tide over a 
period when the money market was 
tight. The insolvent’s own accounts show 
that as a matter of fact the advances re- 
ceived on the mortgage enabled him to 
continue to do business. He paid hundis 
for Rs. 64,000 and drew hundzs for Rs. 78,000 
and one of the hundzs he paid was in favour 
of one of the petitioning creditors. The 
insolvent himself says tbat he drew the 
advance in order to be able to honour 
his hundis and carry on his business. He 
also adds that he utilized the money in his 
business. The insolvent is much incensed 
against the mortgagees, because he thinks 
they have dealt harshly with him and 
driven him into the Bankruptcy Court (see 
notice Exhibit 9). There is, therefore, no 
reason to suppose that he has given this 
evidence in collusion with the mortgagees. 
I, therefore, fully believe the evidence of 
the mortgagees, Mr. Ohellaram and Mr. 
Thorbura of Messrs, Forbes, Forbes, Campbell 
& Co., that the advance was made in order 
to assist an old customer whose position 
they then believed to be absolutely sound. 
Messrs. Forbes, Forbes, Campbell & Co. had 
contracts „outstanding with the insolvent 
which resulted in losses to the amount cf 
Rs. 23,427 (Exhibit 14). But there is 
nothing to show that these losses were 
anticipated at the time of the mortgage, 
for no attempt was made to secure their 
payment. The other mortgagee, Mr. 
Basarmal, was a creditor in respect of 
hundis for Rs. 10,000 and he did, as I shall 
presently show, gain an advantage in regard 
tothem, But {think he acted in the belief 
that the best way of securing the hundds 
was to .enable the debtor to continue to 
carry on his business and meet all his hund 
liabilities “and so pay not only himself but 
other creditors also. So far as he is concerned, 
l think the transaction may more properly 
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be veferred‘to this motive than that of 
defeating other creditors, 

There is one other point on which evi- 
dence has been led as affecting the bona 
fides of the transaction and that is that 
Rs. 4,200 of the consideration was not paid. 
But the evidence of payment is overwhelme 
ing. The insolvent signed a receipt for it, 
Exhibit 4. Itis entered in his accounts as 
also in the accounts of Messrs. Forbes, Forbes, 
«Campbell & Co. (E. bibit 12). Mr. Cowasji, the 
cashier, made the payment and produces the 
office cash slip (Exhibit 13). The money. 
was paid and it appears that after the mort- 
gagees took possession, it was privately 
deposited by the insolvent with Mr. Chel- 
laram who will now, no doubt, hand it over 
to the Offieial Receiver. 


On the second issue the evidence is not very 
clear. I have already indicated the tinancial 
position of the insolvent on the 3rd August, 
His assets were in excess of his lwbiltties, 
but he was probably unable to pay tus debts 
as his assets were not liquid. lt mast have 
been for this reason that he executed the 
mortgage. 1 would, therefore, find on tuis 
issue in the affirmative. 


On the third issue my finding is in the 
negative. [here is no suggestion tual aay pro- 
ference was shown to Messrs. F'orbas, Foroes, 
Campbell & Uo. But the obher murtgagee 
Mr. Cbellaram, had made his credit avauanle 
to the insolvent, I'he insolvent drew unes 
on himself in favour of Mr, Unhellacam. 
These were sold by Mr. Chellaram in tne 
bazar and the sums so realized paid to the 
insolvent. Now at thedate of the mortgage 
hundis tor Rs. 10,000 endorsed by Mr. 
Chellaram were outstanding. f the insul- 
vent were unable to meet the hundis at due 
dates the holders wonid have recourse to 
Mr. Chellaram. Ator about the time that 
each instalment of the advance was paid to 
the insolvent, a sum of money was deposited 
by the insolvent with Mr. Uhellaram sutli- 
cient to meet the lability on the next Aundi 
that would falldue. he last snd fell 
due on the llth October and a wee« after it 
was paid, the mortgagees foreciosed. Lt is 
contended on these facts that toe whole 
transaction was a cloak - to the- prefeceAtial 
payment of the hurdis on whion Mr. Unel- 
Mr. Unellarcam explains 
that the deposits were made by the iusolvaat 
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merely in order to get the benefit of 
interest. But the insolvent wanted money 
and was “nob in a position to lend money 
at interest; and the dates of the deposits 
so nearly correspond with the dates when 
the hundis were due that I have no doubt 
that Mr. Chellaram took advantage of his 
position to see that the hundis on which 
he was liable, were paid. It is only 
natural that Myr. Chellaram should do 
so. Bnt on this issne I am not concerned 
with Mr. Chellaram’s motives at all It 
is the motive of the insolvent that has 
to be considered. What is the predominant 
motive in the debtor's mind, that is the 
test: Bx parte Topham, Inve Walker (2). 
Now it is absurd to suppose that the 
insolvent who was not in a desperate 
position would have mortgaged the whole 
of his business simply to secure Mr. Chel 
laram. It is also idle to suggest that 
Mr. Chellaram dealt with the insolvent 
harshly. The alleged harsh treatment 
might lead to .the inference that the insol- 
vent was acting nnder the pressure of Mr. 
Chellaram—but the pressure of a creditor 
excludes preference, which is a voluntary 
act on the part of the debtor; see Butcher v. 
Stead (3). 

The transanction , was, therefore, bona fide 
and for consideration and did not constitute a 
fraudulent -preference. I dismiss the appli. 
eation with costs. 

p Application dismissed, 

(2) (1873) 8 Ch. 614; 42 L.J. Bk. 57; 28 L. T. 
716; 21 W. R. 655. 


(3) 1875) 44 L. J. Bk. 129; 7 H. L. 839; 33 L. T. 
641; 24 W. R. 463. 


MADRAS HIGH COURT. 
LETTERS Parent ÁPPERAL No. 258 or 1914. 
September 6, 1915. 
Present:—Mr, Justice Sadasiva Aiyar and 
Mr. Justice Napier. 
KATHARI NARASIM HA RAJU— 
PLAINTIFF—À PPELUANT 
verste 
BHU PATI RAJU RAGUNADHA RAJU 


AND OTHERS — DEFENDANTS——RESPONDENTS. 
Sale of immoveable property less - than Rs. 100 in 
` abue—Unregister ed saledeed—Puasessitn deliveret— 


Title, if passes—Sale-deed, if evidence of contract to 
sell— Transfer of Property Act (IV of 1882), s. 54. 

In the case of immoveuble property of the value of 
less than Hs. 100, the existence of an unregistered deed 
of sale does not prevent the transferee from relying 
on an oral sale followed by possession and the unregis- 
tered document can be used as evidence of the 
contract to sell. [p. 58, cols. 1 & 2: p. 44, col. 1.] 

Veda Muppan v. Kathan Padayachi, 5 Ind. Cas. 57; 
"7 M.L 1.372 Ammani v. Jagannatha Reddi, 30 Ind. 
Cas. 7; (1915) M. W. N. 442; 18 M. L. T 03; Nagappa 
v. Devu, 14 M. 55; Muthukaruppon Samban v, Muthu 
Sumban, 25 Ind. Cas. 772; (1914. M. W, N. 768; 27 M. 
L. J. 497; 16 M. L. T. 844; 1 L. W. 754, referred to. 


Appeal, under section 15 of the Letters 
Patent, preferred against the judgment of 
the Hon’ble Mr. Justice Oldfield, in Second 
Appeal No. 1652 of 1918, preferred against 
the decree and judgment of the Court of 
the Subordinate Judge of Masulipatam, in 
Appeal Suit No. 9t of 19:2, against the 
decree of the Court of the District 
Munsif of Tanuku, in Original Suit No. 131 
of 1909. 

Mr. P. Oheuchtah for Mr. T. Prakasam, for 
the Appellant. 

Mr. B. Somayya for Mr. 
murthi, for the Respondents, 


JUDGMENT. 


Sapastva Aryan, J.--The plaintiff is the 
appellant. He owned the plaint land in 
1900 and 1901. He brought the suit in 
1909, having been out of possession for 
eight or nine years before the suit. His 
story was that the 8rd defendant became 
his lessee in 1900. That story has been 
found to be false. The lower Courts have 
further found that in 1901 the plaintiff sold 
the plaint lands to the 3rd defendant, exe- 
cuted an unregistered sale-deed for Rs. 50 to 


P. Narayana- 


the 3rd defendant and put the 3rd defendant ` 


in possession of the land. On these findings 
they dismissed the plaintiffs suit. That 
unregistered sale-deed is not produced, the 
9rd defendant suppressing it according to 
the defendants Nos. 1 and 2, who are the 
vendees from the 3rd defendant. 

The contention in second appeal is that 
the plathtiff, though he failed to prove the 
lease to the 3rd defendant, is entitled to 
succeed on his title which existed in 1901 
and had not been lost either by adverse 
possession when the suit was brought in 
1909, or by his execution of the unregistered 
sale-deed of 1901 which is ihvalid and 
useless for the purpose of effecting" a 


transfor of ownership, by reason of. the e 


Vol, XXXI] 
KATHARI NARASIMHA RAJU V. BHUPATI BAJU. 


provisions of section 54 of the. Transfer of 


Property Act. 


If there was no valid sale to the 3rd 
defendant in 1901, the plaintiff is entitled 
to succeed on his title as the suit is not 
barred by limitation. The plaintiff (appel- 
lant) relies on the decision in Muthukaruppan 
Samban v. Muthu Samban (1) for his conten- 
tion that no title passed under the unregis- 
tered sale-deed for Rs. 50 (relied upon by 


the defendants Nos. land 2), though it was. 


accompanied. by delivery of possession. Tt 
has been held in at least two cases in this 


` Court, reported as Veda Mupnan v. Kathan 


D 


Padayachi (2) and’ Ammani v. Jagannatha 
Reddi (3), that notwithstanding the exis- 
tence of an unregistered sale-deed, which 
cannot validly effect a transfer of ownership 
even in respect of a sale of property of the 
value of less than Rs. 100, the delivery of 
the property sold in pursuance of the 
contract of sale i ia sufficient under section 54, 
paragraph 3, of the ‘Transfer of Property 
Act for the transfer of the title. Under 


paragraphs 5 and 6 of section 54 of 
the. Transfer of Property Act, a contract 
for the sale of immoveable property 


does not create any interest, in, or charge 
on, such property. and hence such a 
contract, though in writing, need not 
be registered even if it is fora price of 
Rs. 100 or more. Paragraph 3 of the 
section, which refers to the transfer of 
title by delivery, does not say that the con- 
tract of sale, which is to be converted into 
a sale (ortransfer of title to the property), 
should be an oral’ contract, and cannot be 
evidenced by the written deed, or that an 
invalid writing, purporting to transfer title 
prevents the delivery itself of its effect of 
transferring the title. According to the 
definition of sale in the Ist paragraph 
of section 54, two things (it seems to 
me) are required to constitute a sale: (1) 
a contract to transfer the ownership of the 
sold land in exchange fora price paid, etc., 
and (2) the transfer of such ownership, 
accordingly, by the vendor. Inthe case of 


property of the value of less than Rs. 100, the 


(1) 25 Ind. Cas. 77% (1914) M. W. N. 768; 27 M. L. 
T. 497; 16 M. L. T. 341: 1 L. W, 754. 

(2) 5 Tnd. Cas, 57; 7 M. D. T. 372. 

KS 30 Ind. Cas, 7; (1915) M W N. 442, 18 M. D. T. 
168, 
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contract of sale followed by the delivery:of 
property in pursuance of that contract com- 
pletes the sale according to paragraph 3 
and a registered conveyance is not indispens- 
able. In Nagappa v. Devu (4), it has been 
held that an unregistered sale-deed even for 
a sum of Rs. 100 ean be used in evidence. 
for proving the contract to sell, though not 
to prove the transfer of ownership. A fortiori 
a sale-deed for less than Rs. 100 can be used 
as evidence of the contract to make that sale. 
If there are any observations in Muthuka- 
ruppan Samban v. Muthu Samban (1) which 


_tend to support the view that an unregis- 


tered document of sale cannot be used as 
evidence “to prove even the contract of sale, 
T am not, with the greatest respect, prepared 
to agree with those observations. There is 
nothing in paragraph 3 of section 54 which 
constrains us to hold that if there is a con- 
tract of sale which is evidenced by a deed 
which is invalid to. transfer title, the trans- 
fer of title by delivery cannot take place. 
The ease in Muthukaruppan Samban v. Muthu 
Samban (1) seems to have been decided on a 
very strict construction of the pleadings in 
that case against the defendants [see the 
sentence in the judgment at page 346]: 
“Under these circumstances we do not 
think that it is open to these appellants to set up 
an oral sale asto which there was no issue 
or any evidence.” 

I would, therefore, dismiss the Letters 
Patent Appeal with costs. 


NAPIER, J.—L assume that in this case 
there was no oral evidence to prove the 
oral sale other than the unregistered docu- 
ment. The questions are, whether the fact 


' that there isa document prevents the 3rd 


defendant relying onan oral sale followed 
by possession and whether, if not, he can 
use the unregistered document to prove that 
the transfer wasan exchange fora price 
paid or promised within the meaning of 
section 54 of the Transfer of Property Act. 
On the first point I can see no reason why 
the existence of the document should prevent 
the proof aliunde. Section 54 says that 
transfer may be made either by a registered 
instrument or by delivery. Until the docu- 
‘ment is registered, it has no effect to “trans- 
fer" and it must be open to the partigs at, 


(4) 14 M. 66, 
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any stage before registration to adopt the 
simple process of delivery. On the second 
question reliance is placed on the language 
used by the Judges who decided the case 
Muthukarupan Samban v. Muthu Samban (1), 
whioh certainly lends support to that view. 
Iam, however, unable to agree with it. The 
document is ‘not compulsorily registrable 
under section 17 of the Registration Act, 
and, therefore, we have not to consider 
“whether the proposed use to prove the agree- 
ment would not be permissible, because it 
would affect immoveable property within the 
meaning of section 49 of the Registration 
Act. . I am unable to accept the construction 
put on section 54 in the above case that 
it requires all sale-deeds, if in writing, to be 
registered. In my opinion it only requires 
that if the sale-deed is to be relied on to 
establish transfer it must be registered. 
There being no law requiring the document 
to be registered, | see no reason why it 
should not be proved and used as required 
by the Evidence Act, section 91. That it 
could be so used is assumed in Krishnamma 
v. Suranna (5), a case decided by a Full 
Bench of this Court [vide also Bimaraz 
v. Papaya (6) and Kota Muthanna 
(hui v. Alibeg Sahib (7)], and the 
same view has been taken by this Court 
quite lately in a case reported as Ammani v. 
Jagannatha Reddi (3).. Lam, therefore, of 
opinion that the unregistered document is 
admissible in evidence to prove the contract, 
and there being evidence of delivery, the 
sale is proved. I agree, therefore, with the 
learned Judge and would dismiss the appeal 
with costs, 


Appeal dismissed, . 
> 16 M. 148; 3 M. L. J. 54, 
6) 8 M. 46. 
(7) 6 M. 174; 7 Ind. Jur. 11. 


tenable. 


PUNJAB CHIEF COURT. 
First Crvit MiseernaNEOUS Aperan No. 2482 
or 1914. 
l'ecember 2 , 1914. 
Present; —Mr. Justice Shadi Lal. 
KAMTA PERSHAD—Puratintivy — 
APPELLANT 
vOr'SHS 
INDUSTRIAL BANK or INDIA, Lop. 
(in LIQUIDATION }—DEFENDANT— 


RESPONDENT. 
Companies Act (FI of 1882), s. 150 —Contributory. 


' liability of, to pay debt due by him to Company - Pro. 


cedure. - ` 

Under section 150 of the Companies Act, 1882, a 
contributory can be required, not only to meet calls 
which may be made on him, but also to pay any debt 
which he owes to the Company.  [p. 55, col. 1.] 

But the Court is not bound to proceed under 
section 150 for the recovery'of debt due from a con» 
tributory and may, if so advised, direct the Liquidator 
to file a regular suit forthe purpose. [p. 65, ool. 1.] 


Miscellaneous first appeal from the order 
of the Additional Judge, Ludhiana, dated 
the 7th October 1914. 

Mr. Gullu Ram, for the Appellant, 

Mr. Manohar Lal, for the Respondent. 

JUDGMENT.—-The learned Counsel for 
the appellant has admitted before me that 
his client was rightly held to be a con- 
tributory in respect of two shares, and has, 
therefore, not attacked the finding on that 
point. The appellant has also been required 
to pay to the Liquidator the debt due from 
him to the Company, The amount of this 
debt, as fixed by the lower Court, is sup- 
-ported by the pro-notes executed by the ap. 
pellant and by the properly kept account 
books of the Company. He was given every 
reasonable opportunity of rebutting the case 
made out by the Liquidator, but it appears 
that he intentionally abstained’ from appear. 
ing in the Court. In these circumstances 
I cannot accede to the request for further 
enquiry and must hold that the amount has 
been fully proved. 

It has been urged by Mr. Gullu Ram 
that the appellant cannot be called upon, in 
the summary proceeding, to pay the debt 
due from him and that the Liquidator should 
be ordered to establish his claim by bringing 
a regular suit for the purpose. The learned 
Counsel is unable to-cite any authority in 


-support of his contention and I myself feel 


no doubt whatever that it is altogether un- 
If the appellant. had not been a 
contributory and had been a mere outsider 
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qua the Company, I would have been pre- 
' pared to hold that the summary remedy 
was incompetent in his case.’ But it has 
.been admitted that he is a contributory 
and that being so, the law seems to me 
quite clear that a contributory can be re- 
quired, not only to meet calls which may 
be made on him, but also to pay any debt 
which he owes to the Company. 

This proposition is fully supported by 
section 150 of the Indian Companies Act, 
VI of 1882, which lays down in clear terms 
that the Court ina winding-up proceeding 
is empowered tc direct a contributory to 
pay to the liquidator any money, whether 
due as a debt or otherwise, which he owes 
to the Company. The object of the law 
js to avoid multiplicity of actions and to 
provide a cheap and expeditions remedy 
for the colle tion of the Company's assets 
which are in the hands. of its contribu- 
tories or officers. The section, therefore, 
provides & summary remedy for realising 
the debt due from the members of the Com- 
pany, who are deemed to be parties to the 
winding-up proceeding. The language of the 
section is plain and does not admit of any 
doubt, and I see absolutely no reason for 
planing upon it a construction which would 
defeat the object which the Legislature had 
in view. 

A similar provision will be found in 
section 165 of the Companies (Consolidation) 
Act of 1908, 8 Edward VIT, C: 69. Further, 
the. judgment. of Lord Romilly, M. R, 
in In re the Marlborough Club Oonvpany, 
Limited (1) shows that if it had not been a 
case of fully paid share-holders, who could 
not have been put on tbe list of contri- 
butories, the Court would have allowed the 
Liquidator to recover by summary process 
debts due by share-holders to the Company. 

I have accordingly no hesitation in over- 
ruling the contention raised on behalf of 
the appellant. I may add that the Court 
is not bound to proceed under section 150 
for the recovery of debt due from acon- 
iributory and may, if so advised, direct 
the Liquidator to file a regular suit for the 
purpose. 
` The result is that the appeal fails and 
is hereby dismissed with costs. 


- Appeal dismissed. 
"3 ) 97 1.57. Ch 296; 5 Eq. 366; 18 L. T. 46; 16 W, R. 


MADRAS HIGH. COURT. 
SEGOND Civi, APPBAT No. 2672 or 1913. 
August 31, 1915. 
Present:-—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Napier. 
NALLAGONDA PEDDA CHENNA 
REDDI AND AxoTHER— PEAN BA 
— APPELLANTS 
versus 


ASUPALLEE BUDDA REDDY— 


Derenpant— RESPONDENT. 

Gift— Possession under a gift from a limited owner— 

Gift invalid. against reversioners —Trespass by stranger 
— Suit by donees for possession based on title, maintain- 
ability of. 
2 Two days before her death, one S made a gift of 
certain immoveable properties, which she inherited 
from her father, in favour of her step-sons, Prior 
to this gift the properties had been in the possession 
of her husband on her behalf and subsequent to 
the gift the husband continued to hold possession 
on behalf of the donees, his minor sons. Four days 
after the death of S, the defendant trespassed upon 
the properties and took forcible possession of the 
same, Four months afterwards, the plaintiffs, as 
donees under the gift aforesaid, instituted the 
present suit in ejectment against the defendant: 

Held, that the plaintiffs were entitled to recover 
possession from the defendant, a trespasser. ‘even 
though the gift in their favour was invalid as against 
the reversioners [p. 57, col. 2; p. 58, col. 1.] 

Sundar v. Parbari, 12 A. 51 (P. C.); 16 L A. 
5 Sax. P. O. T. 445, followed. 

Quare.—Whether the plaintiffs would be entitled 
to possession, if they themselves had obtained 
forcible possession from the true owner? [p, 57, col. 2.] 


186; 


Second appeal against the decree of the 
District Court of Kurnool, in Appeal Suit 
No. 66 of 1913, preferred against that of the 
Distriet Munsif of Nandyal, in Original Suit 
No 729 of 1912. 


This second appeal coming on for hearing on 
the 5th and 6th of November 191J, the Court 
(Sadasiva Aiyar and Hannay, JJ.,) made ‘the 
following 


ORDER.--Before deciding this second 
appeal, we consider it advisable to obtain a 
finding from the lower Appellate Court on 
the 3rd issue in the case onthe evidence on 
record. 


The District Judge of Kurnool will sub- 
mit his finding within six weeks from the 
date of receipt of records and the parties 
will beat liberty to file objections to the 
said fiuding within ten daysafter notice of 
the receipt of the same- shall have been, 
posted up in this Conrt. 

In compliance with the above order, the 
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District Judge of Kurnool submitted the 
following 

FINDING.—I have been directed to 
record a finding on the evidence already on 
the record on the third issue framed by the 
original Court, which is that of the District 
Munsif of Nandyal. The third issue runs 
thus:— 

Whether the defendant is the nearest 
reversioner to thesuit estate after the death 
of the late Subbakka; and if so, whether the 
‘gift of Subbakka to the plaintiffs binds him? 

The learned District Munsif in the 
judgment in Original Suit No. 72%. of 1912 on 
his file has found the first part of this issue 
in the negative and has expressed himself 
in no measured terms; and with this part of 
the finding, I can but agree. Thedefendant 
has called no witnesses who can speak as 
relations to the claim which he sets up to 
be the son of the brother of Rami Reddy, 
the last male holder of the suit properties: 
and the evidence which he does adduce on 
the subject is of very little use to him. He 
himself states that Rami Reddy was one 
of four brothers, but it is uot explained why 
in such a case the properties on partition 
were divided only into two shares instead of 
into four. Noris it explained how, if the 
defendant’s father got a fourth share of the 
family estate on division, he or the defendant 
has come to lose it so that he has none of the 
estate now, 


So far as to probabilities, With regard 
to the oral evidence other than that of de- 
- fendant himself, D. W. No. 2 says in 
his. examination-in-chief that Rami Reddy 
had three brothers, but in cross-examina- 
tion states that he had no brother. 
She also inks that defendant's father 
may have been Narappa Reddy, though 
his father was actually Pedda Fakeer Reddy. 
This witness is wrongly described in the lower 
Court’s judgment as D. W. No. 3. D. W. No.3 
is actually the Bogam witness, and is correctly 
described as such by the lower Court. He 
does not know mnch about Rami Reddy’s 
family, ashe says that their property con. 
sisted of one terraced house (middle). 

Nor does he know the name of the father 
of defendant. D. W. No. 4 knows the names of 
either the father nor mother of defendant's 
father and Rami Reddy; but speaks to their 
heing brothers because he lives in their 


village. He isnot related to any of them, 
and the lower Court has madea mistake, 
probably clerical one, in saying that he is 
related to the parties. D. W. No. 5, whose age 
is given as 50, and not as40 stated by the 
lower Court, says that Rami Reddy and 
defendant’s father were brothers, but he too 
cannot say who their father was. All this 
oral evidence ix of the very smallest value 
and quite unconvincing. Jt is pointed out 
for the defence that the evidence, for the 
plaintiffs also is not that of relatives, and 
only consists of a denial of the defendant’s 
claim to be the nearest: reversioner. But 
the burden of proof ison the defendant, and 
be has not discharged it. I uphold the 
lower Courts finding onthe first part of 
the issue, 

As to the second part of the issue, 
the plaintiffs do not deny that the gift of 
Subbakka tothe plaintiffs will not bind 
defendant if he is the nearest réversioner. 
The lower Court has held that, since the 
defendant is found not to be a reversioner 
to the suit estate, the gift to plaintiffs binds 
him, but thisis not a proper finding on the 
issue. What has tobe found is if the gift 
binds 'him supposing he is found to be the 
next reversioner, and I find as to that that 
it does not bind him. The point, however, 
is of very little importance when the first 
part of the issue is fonnd against the de- 
fendant. 

This second appeal coming on for final 
hearing on the 25th of August 1915 after 
the return of the finding of the lower Appel- 
late Court upon the issue referred by this 
Court for trial, Mr. S. Durazswamz Tyer, for 
the Appellants, argued that the appellants 
had obtained peaceable possession under the 
deed of gift. "They were, therefore, entitled 
to hold such possession against all except 
ihe trne owner. The  reversioners had 
not come forward now and the defend- 
ant, who was a trespasser, was not entitled to 
withhold possession. See Sundar v. Parbati 
(1) and Ganapotht Mudal v. Venkatalaksh- 
minavasa ya (2). Even if the appellants were 
trespassers themselves, they were entitled to 
protection asagainst subsequent trespassers. 


L 6; 5 Sar. P. C.J. 448, 


(1) 12 A. 51 (P.0.); 16 I. A. 
M. W.N. 728, . 


(2) 25 Ind. Cas. 109; (1914) 
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Mustapha Sahib v. Santha Pillai (3), Narayana 
Row v. Dharmachar (4), Adinarayana Iyer y. 
Krishnan (5). 


Mr. S. Ranganatha Iyer, for the Respond: 
ent: —The suit is one based on title and not 
one under section 9.of the Specific Relief Act. 
The plaintiffs must show a subsisting title in 
them before they can succeed in recovering 
possession from the defendant. As against 
the easás cited for the appellants as to the 
right of a trespasser suing another trespasser 
for possession, see Nisa Chand Gaita ‘vy. 
Kanchiram Bagani (6). The cases in Sundar 
-‘y, Parbati (1) and Asher v. Whitlock (7). do 
not support such an extreme position. 


JUDGMENT. 


Sapasiva AiYAB, J.—The plaintiffs are the 
appellants. Both tle plaintiffs are minors. 
They are suing by their father, Chenna Reddi 
as their next friend. 

The land in dispute belonged to their 
step-mother, Subbakka, by inheritance. She 
had only a life interest therein. She died 
issueless on the 21st August 1912. Two 
days before her death, she made a gift of 
the plaint lands to her minor step-sons, 
plaintiffs, evidently because she was on loving 
terms with her husband who was looking 
after the lands for her. The gift is, no 
douht, invalid after her death as against 
the reversionary heirs of her father as 
whose property she inherited it. As I said, 
her husband -was in possession on her 
behalf on the date of the gift-deed to her 
step-sons ‘and .he continued to be-in pos- 
session during the two days which elapsed 
between the gift-deed and ler death and 
for four days afterwards. Reading the 
plaint paragraphs Nos. 5 to S literally, it 
seems to me clear that the plaintiffs’ next 
friend considered himself to have been in 
possession after the date of the gift on 
behalf of his "wife's donees (that is, -his 
own minor sons, the plaintiffs) till he 
was dispossessed by the defendant about 
the 25th August 1912. The suit was brought 


ur 


(8) 23 M. 179. 

(4) 26 M. 614; 18 M. L. J. 146. 

(5) 15 Ind. Cas. 97; (1912 M. W. N. 707, 

(0) 26 0. 576; 30 W. N. 668... 

(7) (1865),1 Q. B. 5 85 L. J. Q. B. 1%; !1 Jur. 
(5, 8.) 925; 18 L. T. 254, 14 W. R. 26; 148 R, R, 598, 


. 


within four months afterwards, namely, on 
the 23rd December 191%. The suit was 
not, however, brought under section 9 of 
the Specific Relief Act, but relying on the 
title under the gift-deed (which became 
invalid ‘against the  reversioners after the 
plaintiffs’ step-motber’s death) and mentioning 
also the continued possession of the plaint- 
iffs’ next friend for about one week after 
the date of the gift-deed till the disposses- 
sión by the defendant. The defendant has 
been found by the lower Courts to be a pure 
trespasser (the title he set up as alleged rever- 
sioner having been found against), he not 
having denied in his written statement the 
allegations as to possession inthe plaintiffs’ 
next friend for six days after the gifs-deed 
and the dispossession on the Z5th August as 
set out in the plaint. 


Taking it that the minor plaintiffs cannot 
make ont a good title as against the 
reversianers of Subbakka’s father's estate, I 
think that the principle of the decision in 
Ganapotht Mudali v. Venkatalakshminarasayya 
(2), decided by Miller, J., and myself, applies 
to the facts'and as the plaintiffs’ next friend 
had obtained and was in peaceable possession 
fur several years before the deed of gift 
and continned in such possession for six 
days after the deed of gift (his possession 
on the date when the defendant dispossessed 
him being treated in the plaintas the minor 
plaintiffs’ possession and his dispossession 
being treated as the dispossession of the 
plaintiffs), he on behalf of his minor sons 
is ‘entitled to recover back possession from 
the defendant who forcibly ejected him. 
Sundar v. Parbati (1), their Lordships of the 
Privy Council say at pages 56 and 57 that 
their possession was lawfully attained 


in this sense, that it was not procured by 


force or fraud, but peaceably, no one in- 
terested opposing.” “It does not admit of 
doubt that they” (the persons so in pusses- 
sion) are entitled to maintain their possession 
against all comers except the person who 
can plead a preferable title.” It 
is not necessary for the purposes of 
this case to decide whether, if a person 
(who was dispossessed by the defendant) 
himself: came into possession not peaceably 
but by using force against the real owner, 


such a person could maintain his possession ® 


against the second trespasser. For instance (to 
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take an extreme case), A, the real owner, is 
forcibly dispossessed by B. B is in pos- 
session for three months and then B is 
forcibly dispossessed by C who continues 
in possession for lli years. Can B suc- 
cessfally maintain a suit for restoration of 
possession against C on the strength of B's 
three months’ possession? The cases in 
Mustapha Sahib v. Santha Pilloz (8), Nara- 
yana Row v. Dharmachar (4) and Adi- 
narayana Iyer v. Krishnan (5), no doubt 
do go that length [see, however, Nisa 
Chand Gaita v. Kanchiram Bagani (0)] but 
as I said before, it is not necessary to 
decide that question as the plaintiffs got 
into possession in- this case peaceably. 

In the result, the lower Appellate Court’s 
decision against the plaintiff will be reversed 
and that of the District Munsif restored 
with costs in plaintiffs’ favour in this and the 
lower Appellate Court, 

Nartgg, J.—I agree. If the matter were 
ves integra; I should have serious doubt 
whether the view taken by the High Court 
of Calcutta in Nisa Chand Gaita v. Kanchi- 
vam Bagani (6) is not correct. The deci- 
sion of the Privy Council in Sundar 
v. Parbati (1) is authority for the pro- 
position that in certain circumstances 
persons actually in possession without title 
are entitled to maintain their possession 
against all comers, except a person who can 
show a preferable title, and are entitled to 
consequential remedies. The decisions in 
Mustapha ‘Sahib v. Santha Pillai (3) and 
Narayana Row v. Dharmachar (4) would go 
as far as holding that a person entering 
into possession of immoveable property with 
knowledge that he had no title and even by 
force, can, when evicted by any one but the true 
owner, maintain an action to recover posses- 
sion. With the greatest deference to the 
learned Judges, I find no authority for this 
position either in the decision of the Privy 
Council or in the English ease of Asher v. 
‘Whitlock (7). As, however, I agree with my 
learned brother that the plaintiff in this 
suit held possession under a bona fide claim 
of title, I agree in allowing the appeal and 
restoring the decree of the District Munsif. ; 

Appeal allowed. 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 

Seconp C1vIL ApepgArn, No. 218 or 1914, 
February 27, 1915. 
Present;—Sir Henry Drake-Brockman, 
Kr, J. C. 

HIRALAL AND ANOTHER —PLAINTUFFS— 
APPELLANTS 
versus 
Musammat GOPIKA— DEFENDANT— 


RESPONDENT, 

Civil Procedure Code (Act V of 1908), s. 66 —Sale 
in ewecution of decree-—Suit by heirs of certified 
purchaser—Defendant, if can set up title. 

Section 66 of the Civil Procedure Code is confined 
m ERE brought against certified purchasers. [p. 59, 
col, 1 

Where the plaintiffs sued to eject the defendant 
from certain plots of land onthe ground that the 
lands were bought by the plaintiffs’ brother at an 
auction sale held in execution of a decree against 
the original owner: 

Held, that it was open to the defendant to set up her 
own title and to show that the certified purchaser 
wasa mere benamidar for her. [p. 59, col. 2.] 

Ghazi-ud-din v Bishan Dial, 27 A. 413; A. W. N. 
(1905) 39; 2 A. L. J. 111; Musammat Buhuns Kowur 
v. Lalla Buhooree Lali, 18 W. R. 57 (P. C. 10 B. L. 
R. 159; i4 M. I. A. 496; 3 Sar. P. C. J. 69; 20 B. R. 
871, followed, 


Appeal against the decree of the District 
Judge, Nagpur, dated the 22nd November 
1913, confirming that of the Junior 
Subordinate Judge, Nagpur, dated the 29th 
July 1913. à 

Mr. M. Ohuckerbutty, for the Appellants. 


JUDGMENT. The plaintiffs in the suit 
out of which this second appeal arises 
sued to eject the, defendant from’ two 
malik makbuza plots and one absolute 
occupancy field in Mauza Khedi. It is 
common ground that these lands were 
bought in 1902 by Khannulal, deceased 
brother of the plaintiffs, at an auction sale 
held in execution of a decree obtained 
against the original holder. The plaintiffs’ 
case is that Khannulal was in possession till 
his death in 1909, when he was succeeded by 
his widow, who in turn died in 1911 after 
being ousted by the defendant in 1910: they 
claim accordingly as Khannulal’s heirs. 

The Courts below have concurred in 
finding that Khannulal was a mere 
be»amidar for the defendant, who has all 
along been in possession on her own behalf 
as beneficial owner. They have also over- 
ruled the plaintiffs’ contention that section 
66, Civil Procedure Code, operates to 
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preclude the defendant from setting up a 
beneficial title as against the heirs of the 
certified auction- purchaser, and the only point 
pressed in second appeal is that they are 
wrong in so doing. 
. The part of section 66 on which reliance 
is placed for the plaintiffs-appellants is the 
first sub-section and runs as follows: — 

"No suit shall be maintained against 
any person claiming title under a purchase 
certified by the Court in such manner as 
may be prescribed on the ground that the 
purchase was made on behalf of the plaintiff 
or on behalf of some one through whom the 
plaintiff claims.” 

In the Code of 1882 the corresponding 
provision, namely, the first paragraph of 
section 317, stood thus:— 

"No suit shall be maintained against 
the certified purchaser on the ground that 
the purchase was made on behalf, of any 
other person, or on behalf of some one 
through whom such other person claims." 

In Hirachand v. Kishendas (1) it was held 
by Ismay, J. C., on the strength of the 
. Privy Council ruling in Musammat Buhuns 
Kowur v. Lalla Buhooree Dall (2) that 
section 817 aforesaid was, like the corre- 
sponding provision (section 260) in Act VIII 
of 1859, confined to ‘a suit bronght against 
a certified purchaser. The substitution in 
section 64 of the present Code of the 
word ‘plaintiff’? for the words ‘any other 
person’ only serves to make it still clearer 
that the Legislature intended to give 
effect to the view of the Privy Council, 
and not to change the law as laid down 
by that Tribunal. The same view as to 


the scope of section 317 in the Code of . 


1882 was taken by a Divisional Bench of 
the Allahabad High Court in Ghazt-ud. 
din v. Bishan Dial (8), where the facts 
were very similar to those in the present 
case. Other authorities in the same sense 
are Govinda Kuar v. Lala Kishun Prosad 
T and Muthwatyan v. Kinna Samavaiyan 
(5). ; 

It is true that in Balaji v. Dajiba (6) 
Crosthwaite, J. ©., citing Jokhee Lall vw. 

(1) 9 C. P. L. R. 55. 


(2) 18 W. B. 157 (P. C); 10 B. L. R. 159; 14 M. L 
9 5 


A. 496; 3 Sar. P. C 
(3) 27 A. 443; A, W. 
(4) 28 C. 870, 
(5) 28 M. 526; 15 M. L. J. 419, 
49 2 C. P. L. R. 187 ai p. 139, 


. J. 89; 20 E. R. 871. 
. W. N. (1905) 89; 2 A. D. J. 111. 
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Huns Kooer (7), held the effect of section 
317 in the Code of 1882 to be to make 
the title of the auction-purchaser complete 
against any one who claims on the ground 
that the purchase was benam? on behalf of 
another, and laid down this rule as ap- 
plicable even where the suit is brought 
by the auction-purchaser and not against 
him. The learned Judicial Commissioner, 
however, did -not notice the Privy Council 
ruling above mentioned or the later one 
to the same effect, namely, Lokhee Narain Roy 
Ohowdhry v. Kalypuddo Bandopadhya (8). The 
later authorities I have cited and the difference 
between section 66 (1) of the present Civil 
Procedure Code and section 317 of its imme- 
diate predecessor make it clear to my mind 
that the law is still as laid down by the Privy 
Council, I hold, therefore, that the lower 
ourts were right in allowing the defend. 
ant to set up her title and to show that 
Khannulal was a mere trustee for her. This 
appeal accordingly fails and is dismissed 
without notice to the respondent. 


Appeal dismissed. 
(7) 10 W. R. 167. pp missed, 
(8) 28 W. R. 858; 2 I, A. 164. 


MADRAS HIGH COURT. 
RarERRED Oase No. 1 or 1914. 
August 31, 1915. 
Present:—Mr, Justice Sadasiva Aiyar and 

- Mr. Justice Napier. 
Messrs. AGUSTUS Broragxs—Puaintires 
versus ^ 
M. À. FERNANDEZ — DEFENDANT 
Civil Procedure Code (Act V of 1908), ss, 4, 6, O. IL 
2— Provisions. of Code, whether applicablt to i: 
Village Mwnsifs—Suit for recovery of portion of price 
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of article sold instituted in Village Munsifs Cowrt—Sub- 
sequent suit for balance of amownt due on account of 
various purchases, whether barred, 

Order II, rule 2 of the Civil Procedure Code 
prohibits only the splitting of olaims arising out of 
the same cause of action. [p. 61, col. 1.] 

Where a customer makes distinct purchases on 
distinct dates, the merchant has got a distinct cause 
of action in respect of each purchase or set of 
purchases unless there isan agreement or settlement 
of accounts between the parties consolidating all 
these separate causes of action into one. [p. 61, col 1.] 

Where, therefore, in a suit for the balance of tha 
amount due from the defendant on account of 
small purchases made by him on different occasions 
from the plaintiff's shop, it appeared that the plaintiff 
had previously sned for one portion of the claim in 
the Village Munsif’s Court: NE. 

Held, that Order II, rule 2, did not apply and the 
subsequent suit was not barred. [p. 62, col. 1.] 

Bent Ram v. ‘Ram Chandra, 26 Ind. Cas. 302; 12 
A.L. J. 959; 86 A. 560; Mandal §Co. v. Fazul Ellahi, 
26 Ind. Cas. 209; 41 C. 825, followed, 

The provisions of the Oivil Procedure Code, 1903* 
are inapplicable to Village Munsif's Courts. [p. 62, 
col. !. 

a UM v. Kadarsa, 13 M, 145, followed. 


Case stated under rule 1, Order XLVI, of - 


Schedule J of Act V of 1908, by the Subor- 
dinate Judge of Cochin, in Small Cause Suit 
No. 97 of 1913. 

JUDGMENT. 

Sapasiva Arrar, J.—The facts which have 
led to this reference by the Subordinate 
Judge of Cochin in a Small Cause Suit in his 
Court, might be shortly stated thus: The 
defendant made purchases from the plaintiff's 
shop for smallsums from time to time till 
26th May 1912, made part payments and 
had to pay Rs. 88-7-0 as balance on such 
purchases. Thesuit was brought in Septem- 
ber 1913 for the recovery of this Rs. 88-7.0 
and interest. The plaintiff had, at the end 
of 1912, brought a suit in the Village Munsif's 
Court of Cochin for the recovery of Rs. 2-4-0, 
being the price of one bottle of whisky pur. 
shased by the defendant in April 1912, this 
item of Rs. 2-4-0 being one of the several 
items of account in respect of the purchases 
made by the defendant up to the 26th May 
1912. 

The lower Court has inade this reference 
assuming that, if the first suit had been 
brought in an ordinary Civil Court instead of 
in the Court of the Village Munsif, Order 

- JI, rile 2, corresponding to old section 43 of the 
Civil Procedure Code, would be a bar to the 
* present suit. Order JI, rule 2, says (omitting 
portions unnecessary for this case); "Every 


(1915 
: 


suit shall include the whole claim which the 
plaintiff is entitled to make in respect of the 
cause of action;...... Where a plaintiff omits 
to sue in respect of,.........any portion .of his 
claim, he shall not afterwards sue in respect of 
the portion so omitted.” 


I am not at all sure that wheré'a customer ' 
makes distinct purchases on distinct dates, 
the merchant has not got a distinct cause of 
action in respect of each purchase or set of 
purchases. In Beni Ram v. Ram Chandra 
(1), it was held ‘doubting the decision in 
Preonath Mukerji v. Bishnath Prasad (2)), 


that when a debtor gave a hundi for Rs. 500 .° 


out of a debt of Rs, 4,000 and odd, and the 
creditor first brought a suit on the Lundi, he 
was not precluded from maintaining a second 
auit for the balahce due on account by 
reason of Order IT, rule 2. In the case 
Preonath Mukerii v. Bishnath Prasad (2) [the 
soundness of the decision in which, was 
doubted in Bent Ram v. Ram Chandra (1)] 
the Court held that where a doctor gota 
promissory note for Rs. 700 for seven days’ fees 
and continued to attend ou the patient for six 
days more and then first brought a suit on | 
the promissory note and recovered Rs. 700, he . 
was barred by section 43 [Order TI, rule (2)] 
from bringingasuitfor the Rs. 600 due for the 
attendancá during the remaining six days. 
In Mandal & Oo. v. Fazul Ellahie (8), 
Jenkins, O. J., and Woodroffe, J., held that 
though the contract between the parties was 
contained in one and the same writing, if that 
writing expressly said that it related to two 
separate contracts (one relating to the 
delivery of cases of candles to be shipped in 
July 1908 and the other to the delivery of 
cased of candles to be shipped in August 
1908). two separate suits can be main- 
tained. I am aware that a merchant 
does not usually bring numerous separate 
suits against the same customer, each suit 
for the amount due on each purchase transac- 
tion. But that is because he is entitled under 
Order II, rule 3, Civil Procedure Code 
to unite in the same suit several causes of 
action against the same defendant unless 
prohibited by rules 4 and 5 of Order IT. 


1) 26 Ind. Cas. 202; 84 A. 580; 12 A. L, J. 959. 
(2) 29 A. 256; A. W.'N. (1907) 4l; 4 A L. J, 5. 
(8) 26 Ind. Cas, 209; 41 C, 836, " 
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Order II, rule 2, prohibits only the splitting 
of.claims arising out of the same cause of 
action and if the cause of action in respect of 
purchase for Rs. 2-4-0 was different from the 
other causes of action in respect of other 
purchases and if there was no agreement (or 
settlement of accounts) between the parties 
which consolidated all these separate causes 
of action into one cause of action, I think 
that Order lI, rule 2, has no application 
and this reference is, therefore, incompe- 
tent. ` 

Assuming, however, that the claim made 
in the Village Munsit’s Court was on the same 


cause of action as that under which the present 


suit is brought, the question is whether Order 
II, rule 2, isapplicable when the first suit had 
been brought in the Village Munsif’s Court. In 
Mirkan v. Kadarsa (4) it was held that 
the Civil Procedure Code has no application 
to the Courts of Village Munsifs at all, as sec- 


‘tion 6 of the old Civil Procedure Code pro- 


vided that nothing in the Civil Procedure 
Code affected the jurisdiction or procedure of 
Village Munsifs and that henee the concurrent 
jurisdiction of the ordinary Civil Courts 
was not taken away by the provision in sec- 
tion 15 of the Civil Procedure Code that 
"every suit shall be instituted in the Court 
of the lowest grade competent to try it.” 
Though, in the present case, the provisicn of 


~ the Civil Procedure Code to be considered is 


not section 15, but Order II, rule 2, the same 
reasoning applies. But the learned Subor- 
dinate Judge who has made this reference 
entertains a doubt as to whether the decision 
in Mirkhan v. Kadarsa (4) even as regards 
the applicability of section 15 of. the Civil 
Procedure Code, has not become inapplicable 
where the decision has to be under the new 
Code owing to the change in the language of 
section 6. Section 6 of the old Code of 1882 


` enacted (among other things) as follows: 


“Nothing in this Code affects the jurisdic- 
tion or procedure (c) of Village Munsifs or 
village punchayats under the provisions of the 
Madras Code or. (d) shall operate to give 
any Court jurisdiction over suits of which 
the amount or value of the subject-matter 
exceeds the pecuniary limits of its ordinary 
jurisdiction." Section 6 of the Code of 1908 
says:— Save in so far as is otherwise 
expressly provided, nothing herein contained 


* 
(4) 13 M. 145. 
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shall operate to give any Court jurisdiction 
over suits the amount or value of the subject- 
which exceeds the pecuniary 
limits (if any) of its ordinary jurisdiction." 
The learned Subordinate Judge who has 


made this reference, thinks that the omission, 


in the present Code of the words "affects 
jurisdietion or procedure of Village Munsifs, 
etc., on which words the learned Judges 
who decided Mirkhan  v.' Kadarsa (4), 
relied, might make some difference, though 
he notices that. section 4 of the new 
Code of 1908 is more widely worded 
section 4. of the ‘old Code. 
While section 4 of the old Code saved 
certain specific Acts affecting the Central 
Provinces, Burma, Punjaband Oudh and 
the laws passed under the Indian Councils’ 
Act of 1861, relating to suits between 
landlords and tenants and suits relating 
to partition of immoveable property, section 
4 of the new Code of 1908 very generally 
says that "nothing in this Code shall be 
deemed to limit or otherwise affect any 


‘special or local law now in force or any 


special jurisdiction or...... any spectal form of 
procedure prescribed, by or under any other 
law." It was because the savings under 


‘section 4 had been extended in the new 


Code, section 6 of the new Code confined 
(d) of the old 
Code section 6, namely, that ordinary 
pecuniary jurisdiction should not be exceeded. 
The learned Subordinate Judge says 
that section 4 (1) of the new Code as 
regards this saving clause is somewhat 
differently worded from the saving clause 
of section 6 of the old Code, and hence 
he is in doubt as to whether the ruling in 
Mirkhan v. Kadarsa (4) is applicable 


‘when interpreting section 4 (1) of the 


new ‘Code in the same manner as when 
interpreting section 6 of the old Code, 
l do not find any material change in the 
wording and if there is any difference, 
the saving under section 4 1) ofthe new 
Code is larger in scopo than that under 
section 6 of the old Code and hence the ratio 
decidendt in Mirkhan v. 
afortiort applicable to section 4 (1) of the 
new Code. 


Ameer Ali and Woodroffe are als of 


opinion; (See Commentary under section 6) - 


that it was in view of the extended scope of 


* 
r 


Kadarsa (4), is * 
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-section 4 of the present Code, the reproduc- 
tion of sections 6 and 7 of the last Code 
(except as to the final paragraph, which 
is the present section 6, has been considered 
unnecessary. 

Itis to be observed that in making this 
reference the Subordinate Judge has not 
clearly drawn up the pointor points on 
which doubt is entertained by him: (see 
Order XLVI, rule 1). However, taking it that 
the reference is whether Order Il, rule 2, 
applies when a suit is brought for the 
balance of a claim arising out of 
the same cause of action aftera suit had 
been bronght for one portion of the claim in 
the Village Munsif's Court, I would answer 
the reference in the negative. 

Napier, J. I agree that the suit is not 
barred by Order IJ, rule 2, and think that 
the question is clear beyond doubt. Section 
4of the Code of 1908 is very wide in terms; 
therefore, the provisions of the Code are 
inapplicable to Village Munsifs’ Courts, 
There are no provisions in the Code for 
these Courts corresponding to sections 7 
and 8, which make certain sections appli- 
cable to Provincial Small Cause Courts 
and Presidency Small Cause Courts. Chapter 
IV to Chapter VI of the Madras . Village 
Courts Act, I of 1889, provides complete proce- 
dure for such Courts, covering the same ground 
as the Civil Procedure Code does for its 
Courts. Section 18 enacts the very rule 
which the Subordinate Judge seeks for in 
the Civil Procedure Code. There are num- 
berless sections of the Civil Procedure Code 
swhich are manifestly inapplicable to village 
Courts. The reference, therefore, must be 
answered in the negative. 

Reference answered in the negative. 


NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Sgconp Civie Arrea No. 716 or 1914. 
July 7, 1915. E 
Present: —Mr. Stanyon, À. J. C. 
Tas MUNICIPAL COMMIUTERB or 
SAUGOR  D&FENDANT—AÀPPELDANT 
T versus 
NILKANTH.axp OTHERS —PLAINTIPE3—- 


RESPONPHNTS. - 
Nuteance--Nuisance at law, what consititules-— Act 
"ox 


eB . 


oTending susceptibilities of individuals, whether actione 
able— Establishment of  slaughter-house--Suit for 
injunction, who can bring—Act done under statutory 
authority, when wnlaiwful—Central Provinces Munici- 
pal Act (XVI of .903). s TL. 

In order to constitute a nuisance at law it is 
essential that there should exist either actually 
or impliedly, (1) injuria, i. e, a wrongful act con- 
stituting or causing damage, and (2) damnum, i. e, 
damage, loss, or inconvenience. Damnum absque 
injuria gives no right of action. [p. 67, col. :.] 


Where the act or omission causing or constituting 
an alleged nuisance is unlawful per sey e.g, where ib 
is of itself a violation of statutory provisions or of 
private common law rights, the law will presume * 
damage to exist; but where the act is innocent 
and lawful, then the question whether it amounts 
to an actionable nuisance is one of fact to be 
determined not merely by an abstract consideration 
of the act itself, but by reference to all the circum- 
stances of the particular case. [p. 67, col. !.] 


An act which offends the susceptibil.ties of 
individuals or the sentiments of a class “is not, 
ipso facto, an actionable nuisance and cannot be made 
a ground for overriding ordinary rights in properiy. 
[p. 68, col. 1.] 

The establishment and maintenance of a slaughter- 
house for butcher's meat is per se an offensive trade, 
even though itis not included as suck in section 


99 of the Central Provinces Municipal Aot 1903, Lp. 
64, col. 1.] 
But whether in any particular case it is an 


actionable nuisance depends mainly on the locality 
in which it is placed: and, therefore, the question is 
one of fact to be determined upon the circumstances 
of each particular case [p. 64, col. 1.] 


Where the establishment and maintenance of a 
slaughter-house amounts to a nuisance to one or 
more persons being in the neighbourhood of it, any- 
one of such persons may sue for an injunction. |p. 
64, col. 2.] ; 

' The motive which underlies a complaint of nuisance 
is relavanb in a casa of injunction. |p. 72, col, ..] 

Where an actis done under an authority con- 
ferred by Statute the conditions laid down by the 
Statute must have been strictly followed: otherwise 
the «ct is unauthorized and wrongful. [p. 66, coL 2.] 

Section 71 of the Central #rovinues Municipal 
Act requires that the approval of the Deputy -Uom- 
missioner to the selection of a site fora slaughter- 
house shall be obtained before any building of the 
slaughter-house is bagan on the proposed site; and a 
Municipal Vommittee which builds a slaugater-house 
On & site selected by itself without the previous 
approval of the site by wue Dapacy Vomuaussioner, 
does an unauthorized and unlawfal act aad cuanos 
use the Statute asa defences to an action vrousat 
against it on the ground that the act has creased a 
nuisance. [p. 66, col. 2.) 


Appeal against the decree of the District 
Julge, Saugor, dital 518 Loon S3253 avae 
1914, reversing that of toa xLaasir, Jazon, 
dated the 3)th January 1914. ii 

Mr. F. W. Dillon, for the Xpoallaat. x 

De. H, 8. Gour, for the Respondents, . 
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JOUDGMENT.—The suit out of which this 
appeal has arisen was filed on the 12th 
April 1913, in the Court of the Munsif 
of Saugor by three persons, namely, 
Nilkanth Rao, Brahmin, Trimbak Rao, 
Brahmin, and Hiralal, Kori, all residents of 
Madia Naka,” a Municipal ward in the 
town of Saugor. The plaintiffs claimed 
a perpetual injunction to réstrain the de- 
fendant, the Municipal Committee of the 
town of Saugor, from establishing and 
maintaining’ a slaughter-house for goats on 
a site within the vicinity of the dwelling 
houses of the plaintiffs. The Munsif, ina 
careful and well-reasoned judgment, held 
that the plaintiffs had not made out a 
case for the grant of an injunction, and 
dismissed the suit with costs. This decree 
was, however, upset by the District Court 
on appeal by two of the plaintiffs, namely, 
Nilkanth Rao-and Hiralal, to whom a decree 
for a perpetual injunction, as prayed for 
in the plaint, was granted. The defendant- 
Committee has, therefore, made this second 
appeal upon varions grounds set out in 
the memorandum of appeal, which will be 
considered in due course, The case was 
argued with great ability by learned Counsel 
on both sides, and I have had some 
difficulty in forming a conclusion. 


The questions involved are of some 
public importance, and there is no published 
decision of this Court to which I can 
refer as a guide to a proper decision, The 
main issues of law which arise may be stated 
thus:— : 

(1) Is the establishment and maintenance 
of a slaughter house within the residential 
quarter of a town per se, a nuisance at 
common law? 

(2) If so, can a private shit for an in- 
junction be maintained by any person more 
. particularly affected by such nuisance? 


18) If so, what statutory protection is 
there against such a suit for a Municipal 
Committee in the Central Provinces? 


lt wil be readily perceived that if the 
answer to either of the first two questions 
is in the negative, then the present suit 
cannot proceed; and that it will be equally 
untenable if the Statute’ Law gives an 
absolute protection, under all circumstances, 


to the act of the defendant Committee in : 


establishing and maintaining the slaughter- 
house in dispute. 

Upon a careful consideration of the matter, 
I am of opinion that this suit cannot 
be disposed of on the above issues only. 
The conclusion to which I have come 
upon each of them may be briefly stated 
thus:— 


(1) The slaughter of animals for sale is 
undoubtedly an offensive business, but 
whether or not it amounts to a public or 
private nuisance, is a question depending for 
answer upon the facts of each particular 
case. 


(2) Where the establishment and main- 


‘tenance of a slaughter-house amounts to a 


nuisance to one or more persons living in 
the neighbourhood of it, any one of such 
persons may sue for an injunction. 


(3) The statutory power given to 
Municipal Committees -in the Central 
Provinces to fix places for tke slaughter 
of animals for sale does not authorize such 
Committees to canse a nuisance. 


As to the first point, it is a matter of 
common sense, beyond all reasonable dis- 
pute, that the slaughter of animals for 
food cannot be seen, or the noises connected 
with it beard, or the odours arising from 
it inhaled by the general body of the 
public, judged by such standards as I 
must apply in this case, without a strong 
sense of repugnance. The business is one 
whieh is offensive per se. In England this 
has always been the view, and it has, 
therefore, been held that a slaughter of 
animals for sale, when carried on in a 
populous place, or too close to a residential 
dwelling, may amount to a nuisance: Jones & 
Powell, In ve (1), Rew. v. Watts (4). In 
Rattigan v. Municipal Committee of Lahore (8), 
a case which is much relied on by the 


defendant-appellant in this appeal, it 
was proved by the expert testimony 
on both sides, and generally accepted 
by the. ‘learned Judges who decided 
the case, that the business carried 


on ina slaugther-house is, per se, of an 
offensive character. lt is for this reason that 
D (1628) Palm. 536 at-p. 539; 81 E. R. 1208. 
2) (1526) 2 Car. & P..486; 31 R. R. 686. 
(3) 106 P, R. 1888. 
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the establishmert and maintenance of 
slaughter-houses, like other offensive trades, 
has long been subject to special statutory 
regulations both in England and in British 
India, For example, the private Act of 
Parliament, 45 Geo. TII c. 99, s. 56, which 
was afterwards replaced by 59 Geo. IU c. 
39, s. 88, forbade the keeping, use, or employ- 
ment of any house or place for the purpose 
of slaughtering animals, not killed for 
butcher’s meat, within a distance of one 
thousand yards from a work-house, Slaughter- 
houses for butcher’s meat have generally 
been the subject of Municipal Regulations in 
England, because the business of slaughter- 
ing is by its nature accepted as offensive 
to the senses of those brought too closely 
into contact with it. In India the same con- 
ditions prevail. Every Municipal and Canton- 
ment enactment requires the local authorities 
governed by it to control and regulate the 
establishment and use of slaughter-houses. 
Section 71, Central Provinces Municipal 
Act, 1903, is the law here applicable, and 
sub-section (4), which forbids the slaughter 
of animals for sale at any but the places 
fixed and controlled by the Committee, 
implies an acknowledgment by the  Legis- 
lature that the business to be carried on 
in a slaughter-house is dangerous or offensive 
to the public. The conclusion, then, is 
irresistible that the establishment and main- 
tenance of a slaughter-house for butcher’s 
meatis, per se, an offensive trade, even 
though itis not included as such in section 
99 of the local Municipal Act. 

But an offensive business is not, ipso facto, 
a nuisance against which the law will 
grant relief. The slaughter of animals for 
buicher’s meat is a business which, from its 
mature, is liable to cause a nuisance to the 
neighbourhood where it is carried on; but 
whether in any particular case, it is an 
actionable nuisance, depends mainly on the 
locality in which it is placed: and, there- 
fore, the question isone of fact to be deter- 
mined upon the circumstances of each 
particular case. It follows from this that 
a slaughter-house may be a nuisance in one 
place and not necessarily so in another; and 
also that it may be a nuisance to the 
general publicin one situation and only a 
nuisance to particular persons in another. 
Thus it may be (i) no nuisance, (ii) a public 
nuisauce or (iii) a private nuisance, and 


subject to (i) no suit, (ii) a suit by or on 
behalf of the public aggrieved by it, and 
(iii) a suit by a private person injured 
by it. Where, as here, itis alleged to be 
& private nuisance to the dwellers of habi- 
tutions nearest to it, such a suit as the 
present is clearly maintainable. A private 
nuisance may arise out of an act itself 
wrongful, or an act, not in itself necessarily 
wrongful, but the consequences of which 
are prejudicial to the plaintiffs person, 
house, land, etc.: Reynolds v. Clerk (4). 
It is a form of nuisance which affects 
those persons who are immediately within 
the scope of its operation, but does not 
injure or inflict inconvenience upon others 
who are further removed from it. It may 
be even advantageous or pleasurable to 
those who are at a distance, as in the ease 
of church bells: Soltau v. De Held (5). 


It will be observed that [ have now 
reached the second of the three issues 
raised by me, namely, the right of the plaint- 
iffs, as private persons, to maintain this 
suit, The importance of the division of 
nuisances into public and private lies 
chiefly in the difference of the remedies 
applicable to, and in the right of action 
given by, each. In England it was at one 
time held that any one might abate a public 
nuisance: James v. Hayward (6), Rex. v. Wilcox 
(7). But, on the Civil side, it is now held 
to be the law that a private individual 
has no right of action against a public 
nuisance, unless he can show that he has 
sustained some special damage over and 
above that inflicted upon the community at 
large: Oolchester v. Brooke (8), Dimes 
v. Petley (9), Bateman v. Bluck (10). 
Action against a public nuisance in England 
must ordinarily be taken by or in the name 
of the Attorney-General: Wallasey Local 


(4) (1725) 8 Mod. 272; ! Stra. 634; 88 E. R. 193; 
Fortes, 212; 2 Ld. Ray. 1399. 

(5) (1851) 2 Sim. íN. s.) 133 at p. 142; 21 L. J. Ch. 
158; 16 Jur. 328: 61 E. R. 201; 89 R. R 245. 

u (1630) Oro. Car 184; 79 E. R. 761. 

7) (1690) 2 Salk. 458; 91 E. R. 395. 

(8) (1845) 7 Q. B. 339; AB R. R. 458; 15 L. J. Q. B. 
59; 9 Jur. 1090; 115 E. R. 518. 

(9) (1830) 15 Q. B. 276; “IR. R. 573; 19 L. J. Q. B. 
449; 14 Jur. 1132; 117 E. R. 462. . 


10) (1852) 18 Q. B. 870; $8 R. R. 813; 21 L J. Q 


D. 406; 17 Jur. 886; 118 E. R. 329, 
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Board v. Gracey (11), Tottenham Urban Dis- 
trict Council v. Williamson (12), Stoke 
Parish Council v. Price (18), Boyce v. 


Paddington Borough Council (14), Watson v. 
Hy'he Borough Council (15). The Indian 
Codes of Civil Procedure, prior to that now 
current, contained no analogous law. But 
inthe present Code section 91 expressly 
provides as follows:— 

"(1) Inthe caseof a public nuisance the 
Advocate-General, or two or more persons, 
having obtained the consent in writing of 
the Advocate-General, may institute a suit, 
though no special damage has been caused, 
for a declaration and injunction or for 
such other relief as may be appropriate to 
the circumstances of the case. 

(2) © Nothing in this section shall be 
deemed to limit or otherwise affect any right 
of suit which may exist independently of its 
provisions.” 


Section 98 of the same Code extends to 
Local Governments, and to Collectors or 
other officers appointed by them, similar 
powers in places outside the Presidency 
towns. A publie nuisance may affect one 
person so much more than all others in the 
same neighbourhood as to amount to private 
nuisance so far as he is concerned. Where a 
noise caused by a tinman plying his trade 
affected three houses only, it was held that 
this was a private ‘nuisance and not indict- 
able: Rex. v. Lloyd (16). Bat, even in Eng- 
land, a private individual, having a valid 
right of action in respect of the special injury 
sustained through a public nuisance, may 
join as a plaintiff in the proceedings of 
the Attorney-General for relief against his 
special injury: Attorney-General v. Logan \17), 
Attorney-General v. Lonsdale Hari) (18), 


(11) (1887) 36 Ch. D. 503; 56 L. J. Ch. 739; 57 L. T., 
51; 35 W, R. 694; 51 J. P. 740. 

(12) (1896) 2 Q. B..353; 65 L. J. Q. B. 691; 76 L. 
TT. 238; 44 W. R. 676; 60 J. P. 725. 

(13) 1899) 2 Ch. 277; 68 L. J. Oh. 447; 80 L. T. 
643; 47 W. R. 603; 63 J. P. 502. 

(14) (1908) 1 Ch. 109; 72 L. J. Oh. 28; 87 L. T. 564; 
ŠL W. R. 109; 67 J. P. 28; 1 L. G. R. 98. 

(15) (1906) 70 J. P. 158; 4 L. G. R. 340; 22 T. D. R. 
245. 


(16) (1802) 4 Esp. 200. 

(17) (1891) 2,Q. B. 100; 65 L. T. 162, 55 J. P. 615, 

(18) (1868) 7 Eq 377; 38 L.J. Oh. 385; 20 L T. 
64; 17 W. R. 219. 
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Attorney-General y. Cockermouth Local Board 
(19), and several other cases which I need 
not cite. But a private individual may 
bring’ an action in his own name in respect 
of a publie nuisance, when, and only when, 
he can show that he has  suifered some 
particular, direct, and substantial damage 
over and above that sustained, by.the public 
at large, or when.the interference with the 
public right involves a violation of some 
private right, or of some special protection 
or benefit given to him by Statute: Bhawun 
Singh v Narottam Singh (20), Paine v. Par- 
trich (21), Williams case (22), Robert 
Marys’s case (23), Attorney-General v. Forbes 
(24), Bell v. Quebec Corporation (25), Whelan 
v. Hewson (26), Boyce v. Paddington Borough 
Council (14), Devonport Corporation v. Ply- 
mouth, Desonpors Tramways Oo. (27). 
In every private action material da- 
mage, actual or prospective, must be made 
out before an action can be maintained. 
There is ‘no right of action against a 
damnum absque injuria, In the present case 
the plaintiffs have alleged material injury, 
atual and prospective, and I have no doubt 
that, upon the allegations set forward by 
them and brought out in full detail by some 
of their witnesses, the action is maintainable, 
so- far as the law of procedure is concerned. 

I come now to the third of the issues 
of law raised by me, namely, as to the 
extent of statutory protection given to the 
defendant Committee in the matter of es- 
tablishing and maintaining slanghter-houses. 
In many cases acts, which would not merely 
be offensive or dangerous but would amount 
to nuisances, whether common or merely 
private, are found to be authorized by the 
words of a Statute. For instance, to break 
up or place any permanent obstruction on 


(19) (1874) 18 Eq. 172 at p. 176; 44 L. J. Oh. 118; 
80 L. T. 590; 22 W. R. 619. 

(20) 2 Ind. Cas. 365; 31 A. 444 6 A. L. J, 409. 

(21) (1890) Carth. 191; 90 E. R. 715. 

(22) (1592) 6 Co. Rep. 72 b; 77 E. R. 163. 

(23) (1612) 9 Co. Rep. 111 b., 113 a; 77 E. R. 895. 

24) (1836) 2 My. & Cr. 128; 45 R. R. 15; 40 E. R. 


87. 
(25) (1879, 5 App. Cas 84; 49 L. J. P. C. 1; 41 L. 'P, 
ABI 
26) (1871) 6 Ir. R. C. L. 283. 
(27) (1884) 52 L. T, 161; 49 J, P. 406, 
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` a public highway is, prima facie, a nuisance. 
But statutory powers have been given in 
many cases to do this to railway and 
tramway companies, and for the purposes of 
laying gas or water mains, electric light 
cables, and telegraph and telephone poles 
and wires; and where the Statute, by express 
words or by unecessary implication, does 
sanction the’act which causes the nuisance, 
all romedy, whether by indictment or 
action, is taken away, provided that the 
statutory sanction is used in a cautious and 
reasonable way: Rer. v. Pease (28); London, 
Brighton and South Coast Railway Company v. 
Truman (29). The Courts, however} are 
careful to see that authority to commit the 
nuisance complained of is expressly given 
or necessarily implied from the words of 
the Statute in question. If such authority 
is not so given, an action may be success- 
fully brought against the corporation causing 
the nuisance: Powell v. Fall (30); Rapier v. 
London Tramways Company (31). Even where 
the Statute does authorize a nuisance, the 
persons so authorized are responsible if they 
exercise their powers negligently, and without 
taking reasonable precautions to prevent 
damage resulting therefrom: Vaughan v. Toff 
Vale Railway (82); Jolliffe v. Wallasey Local 
Board (33). abs 

In the Central Provinces every Municipal 
Committee is empowered, with the approval 
of’ the Deputy Commissioner, to fix and 
abolish places, either within or without the 
limits of the Municipality, for the slaughter 
of animals for sale, and, with the like 
approval, to grant and withdraw licenses for 
the use ofsuch places, or, if they belong to, 
or are under the control of the Committee, 
to charge rent or fees fcr the same: section 
71, Act XV] of 19083. Butit is clear that 
these 
establish, maintain, or license any slaughter- 
house which is, or may become, a public or 


(28) (1832) 4 Barn. & Adol. 30; 1 N. & M. 690; 
2 L. J. M. C. 26; 110 E. R. 366; 38 R. R. 207. 
(29) (1885) 11 App. Cas. 46; 55 L.J. Ch. 364; 54 
L. T. 220; 84 W. B. 657; 50 J. P. 388. 
(30) (1880) 5 Q. B. D. 597; 49 L. J. Q. B. 428; 43 
Tt. T. 562. — 
(31) (1898) 2 Ch. 588; 63 L. J. Ch. 86; 2 R. 448; 69 
L. T. 361. 
e ^(32) (1860) 5 H. & N. 679; 29 T. J. Bx, 247; B Jur. 
(x. s.) 899; 2 L, T. 824; 8 W. R. £49; 120 R. R. 779. - 
(38) (1878) 9 ©. P. 62; 43 L. J.O. P. 4l; 29 D. 
T. 582. : i 


provisions convey no authority to 


private nuisance. On the contrary, the 
Legislative intention in giving the above and 
other powers of inspection and control is 
manifestly this, that, as far as possible. the 
arising of any such nuisance may be pre- 
vented. Therefore, if a Municipal Committee 
establishes, maintains, or licenses the use 
of a slaughter-house which, whether by 
reason of its situation, or of the manner in 
which, or the description of animal for the 
killing of which itis used, isa public or 
private nuisance inlaw, the Statute will 
afford no defence to such Committee against 
an action for relief against the nuisance. 


It is also clear that, where an act is done 
under an authority conferred by Statute, the - 
conditions laid down by the Statute- must 
have been strictly followed: otherwise the 
act is unauthorized and wrongful. The re- 
medy ofa private individual, foran injury 
caused to him by an act which is in itself 
wrongful, stands on a-much higher level than 
where the aet is nob wrongful. Section 71 
ofthe Munisipal Act above mentioned re- 
quires the approvalof the Deputy Commis- 
sioner to the selection of a site for a slaughter- 
house. It is clear that in this country such 
an approval is a very material condition 
governing the statutory authority given to 
Municipal Committees. It is not a mere form. 
The Legislature is perfectly alive to the 
danger and difficulty which may arise from 
the conflict of feelings and sertiments among~. 
persons of so many different persuasions as 
are collected together in Indian towns, aad 
it, therefore, expressly requires the approval 
of the highest local anthority, and one gener- 
ally independent of, and impartial to, the 
causes of difference, to approve of every 
selected site. Iam clear thatthe intention 
of the Legislature is that this approval shall 
be obtained before any building of a slaugh- 
ter-house is begun on the proposed site: aud 
that an approval of the site, after the house 
has been built, which may be influenced by 
eonsiderations of factum valet, or of the public 
expense and inconvenience involved in 
refusing sanction,is nota due compliance 
with the law. [ hold that a Municipal 
Committee which builds a slaughter-house 
ona site selected by itself without the pre- 
vious approval of the site by the Deputy 
Commissioner, does an unauthorized, and 
unlawful act, and cannot use the Statute as'a 


. 
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defence to an action brought against it on 
ihe ground that the act has created a 
nuisance. 


Having thus demonstrated the legal aspect 
of the case,so faras the rightof suit and 
the statutory defence to it are concerned, it 
is necessary to consider what amounts toa 
private nuisance giving. right to an action 
at law. In order.to constitute à nuisance 
at law it is essential that there should exist, 
either actually or impliedly, (1), injuria 4. e. 
a wrongful act constituting or causing 
‘damage, and (2) damnum, i.e., damage, loss, 
or inconvenience. Damnum absque injuria 
gives no right of action. An injuria is the 
violation of some right which another pos- 
sesses. There must, therefore, bea right 
existing in the complainant, and a corre- 
sponding duty onthe part of the alleged 
wrong-doer not to interfere with that right: 
per Bramwell, B., in Dunn v. Birmingham 
Canal Company (34). Absence of the right, or 
of the duty, or of the violation of the duty, 
prevents the act complained of from being 
actionable. Where the act or omission causing 
or eonstituung an alleged nuisance is un- 
lawful per se, e.g., where it is of itself a 
violation of statutory provisions or of private 
common law rights, the law will presume 
damage to exist: Baten’s case (85); Pindar v. 
Wadsworth (36); Embrey v. Owen (37); Penning- 
ton v. Brinsop Hall Coal Company (38); Altor- 
ney-General v. Conduit Colliery Company (39); 
McCartney v. Londonderry and Lough Swilley 
Railway Co. (40). But where the act is inno- 
cont and lawful, then the question whether it 
amounts toan actionable nuisance is one 
of fact to be determined, not merely by an 
abstract consideration of the act itself, but 
by reference to allthe circumstances of the 
particular case: Sturges v. Bridgman (41); 


(34) (1872) 8 Q. B. 42 at p. 49; 42 L, J. Q. B. 34; 27 
L. T. 683; 21 W. R. 266. 

(35) (1610) 9 Co. Rep. 63 b; 77 E R. 8:0. 

(36) 802) 2 East. 154 6 R. R. 412; 102 E. R, 328. 

(37) ( 861) 6 Ex. 353, 86 R. R. 331; 20 L. J. Ex. 
212; 15 Jur. 633; 17 L. T. 79. 
(38) (1877) 5 Ch. D. 769; 46 L. J. Oh. 778; 87 L. T. 
149; 25 W. R. 874. 
(39) (1895).1 Q. B. 301; 64 L. J. Q. B. 207; 15 R. 
267; 71 L. "T. 777; 43 W. R. 866; 59 J. P. 70. 

(40) (1904) A. C. 801; 73 L. J. P. O. 78; 91 L.T. 
105; 53 W. B. 335. 

(41) (1870) 11 Ch. D. 852 
785; 141 L. T. 219; 28 W.R. 2 
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Rushmer v. Polsue & Alfieri Ltd. (49), affirmed 
Polsue & Alfieri Ltd. v. Rushmer (43), and 
numerous other cases. In dealing with a case 
ofan alleged private nuisance it must be 
remembered that every person is entitléd, 
as against his neighbour, to the comfortable 
and healthful enjoyment of the premises 
owned or occupied by him, whether for busi- 
ness or pleasure. In England it has been 
well laid down that in deciding whether, in 
any particular case, this right has been 
invaded and a nuisance thereby caused, it is 
necessary to determine whether the act 
complained of isan inconvenience materially 
interfering with the ordinary physical com- 
fort of human existence, not merely accord. 
ing to elegant or dainty modes and habits 
ofliving, but according to plain and sober 
and simple notions obtaining among the 
English people: per Knigkt Bruce, V. O; 

in Walter v. Selfe (44). Tt is also necessary. to 
take into account the circumstances and 
character of the locality in which the com- 
plainant is living, and the similar annoyances 
which previously existed there: St. Helens 
Smelting Company v. Tipping (45); Polsue 3: 
Alfieri Lid. v. Rushmer (43). It should also be 
borne in mind that a person cannot, by 
applying his property to special or oxtra- 
ordinary uses or purposes, whether for busi- 
ness or pleasure, restrict the right of his 
neighbour inthe ordinary and legitimate 
enjoyment of his property, [Robinson v. 
Kilvert (46)] or impose upon his neighbour 
burdens which, in the ordinary course of 
things, he is not called upon to bear. Extra- 
ordinary user may be an alteration or use 
of premises for purposes which are noxious, 
or dangerous, or so offensive as to be a real 
nuisance, And the party who brings about 
a change in the existing state of things by 
introducing an offensive business into a 
neighbourhood where no sush business pre- 


(42) (1906) 1 Ch. 234; 75 L. J. Ch. 79; 93 L. T. 828; 
54 W. R. 161; 22 T. L. R. 139. 

(48) (1907) A. C. 121; 76 L.J. Oh. 365; 96 I. 
5'0; 23 T. L, R. 362. 

(44) (1851) 4 De G & Sm. 315 atp. 322% 57 R R. 
393 at p. 398: 20 L. J. Oh. 483; 15 Jur. 416; 64 E. R. 
849; 17 L. T. 103. 

(45) (1865) 11 H. L. Cas. 642; 35 L. J. Q. B. 66; 11 
Jur, (N. 8.) 785; 12 L. T. 776; 13 W. R. 1083; 145 R R 
348. 

(46) (1889) 41 Ch. D, 88; 58 L. J. Ch, 392; 61 L. T^ 
60; 37 W. R. 545. . 
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viously existed, is, in my opinion, bound to 


show that his act is legal and justifiable. 

It seems clear that all these considerations 
must be made in this case, not with reference 
to the plain, sober and simple notions 
obtaining among the people of towns in 
England, but according to what is found to be 
reasonable and proper in view of the condi- 
tions which prevail in this conntry. But, 
as pointed out by Stanely, CO. J., in Shahbaz 
Khan v. Umrao Puri (47) in dealing with a 
question in which the ordinary rights of 
property are involved, the Courts must act 
upon some general priuciple or rule of law. 
It has been well laid down ina series of 
cases that an act which offends the suscepti- 
bilities of individuals or the sentiments of 
a class, is not, ¢pso facto, an actionable nui- 
sance, and cannot be made a ground for 
overriding ordinary rights in property: 
Hadjee Muzhur Ali v. Gundowree Sahon (18), 
Muttumira v. Queen-Empress (49), Queen- 
Empress v. Byramji Edaljt (50), Queen-E mpress 
v. Zaki-ud-din (31), Romesh Ohunder Sannyal 
v. Hiru Mondal (59) and Shah az Khan v. 
Umrao Puri (47), approved in Mohammad 
Yakub v. Emperor (583). But in applying 
these rulings, it must be remembered that 
what is not indictable as a publie nuisance 
may.yet be actionable as a private nuisance. 
This distinction will be further considered 
hereafter. 

So far I have discussed the law from 
tha point of view ofan existing nuisance. 
But in the present cass the plaintiffs also 
eomplain of possible future injury, and to 
that extent their suitis a quia timet action. 
Therefore it seems neéessary to discuss the 
law , governing the right to an injunction 
against an act which is objected to on the 
ground of prospective injury. In England 
it has been held thatthe injured party need 
not wait. until he has suffered injury before 
seeking relief: Penruddock's case (54), and 


(47) 30 A. 181 at p. 184; A. W.N. (1908) 64; 6 A. 
L. J. 147; 7 Cr. L. J. 381. 
48) 26 W. R. 72 Cr. 
49) 7 M. 590; 1 Weir 246. 
50) 12 B. 437. 
51) JO A. 44 A. W. N. (1887) 232. 
62) 17 C. 852. 
(53) 6 Ind. Cas. 454; 32 A. Gil; 7 A. L. J. 619; 1: 
Cx. L. J. 365. 
(54) (1698) 5 Co, Rep, 100 b; 77 E. R. 210. 
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an injunction may be granted to restrain 
the commission of a prospective nuisance ; 
Dawson v. Paver (55), Elwell v. Crowther (56), 
Attorney-General v. Kingston-on-Thames Oor- 
poration (57). To obtain such an injunction 
it is necessary to show a strong case of 
probability that the apprehended mischief will 
in fact arise : ' Attorney-General v. Manchester 
Corporation (58). If imminent danger of a 
substantial kind be shown, or should it 
appear that the apprehended danger, if it 
comes, will be irreparable, an injunction will 
be granted: Fletcher v. Bealey (59), Haines v 
Taylor (60), Ripon (Earl) v. Hobart (61). An 
injunction to restrain the erection of a hospital 
for infectious diseases will only be granted 
when there is areal danger to health and 
property; in the present state of science the 
establishment of a small-pox hospital will not 
be assumed to be a serious source of danger 
so as to constitute a nuisance for which an in- 
junction willbe granted in a quia timet action: 
Metropolitan Asylum District v. Hill (02), 
Bendelow v. Wortley Union (63), Fleet v. Metro- 
palitan Asylums District (Managers) (64), 
Attorney tJeneral v. Nottingham Corporation(65), 
Attorney-General v. Manchester Corporation(58), 
Attorney-General v. Rathmines & Pembroke 
Hospital Board (66). It is not sufficient 
merely to allege that the proposed acts of the 
defendant will have an illegal result as against 
the plaintiff, without putting before the 
Court sufficient material to enable it to judge 


(55) (1847) 5 Hare 415; 71 R. R. 155; 4 Railw. Cas. 
81; 16 L. J. Ch. 274; 11 Jur. 768 ; 67 E. R. 974. 

(56) (1862) 31 Beav. 163; 185 R. R. 383; 31 L. J. Ch. 
768; 8 Jur. (N. s.) 1004; 10 W. R. 615; 54 E. R. 1100. 

(57) (1865) 34 L. J Ch. 481; 146 R. R. 703; 11 Jur. 
(N s.) 596; 12 L. T. 665; 13 W. R. 888. 

(58) (1498) 2 Ch. 87; 62 L. J. Ch 459; 8 R. 427; 68 
L. T. 608; 41 W. R. 459; 47 J. P. 843. 

(59) (1885) 28 Ch. D. 688; 54 L. J. Ch. 424; 52 
L. T. 541; 38 W. R. 745. 

(60) (1846) 10 Beav. 76; 60 E. R. 611; 76 R. B. 98; 
On appeal 2 Ph. 209; 11 Jur. 73; 41 E. R. 922; 78 R. 

wal. 

(61) (1834) 8 My. & K. 169; 41 R.R. 40; Coop. t, 
Brough. 333; 3 L. J. Ch. (N. s.) 145; 40 E. R. 65. 

(62) (1881) 6 App. Cas. 198; 56 D. J. Q. B. 353; 44 
L. T. 653; 29 W. R. 617; 45 J. P. 604. 

(63) (1837) 57 L. T. 849; 57 L. J. Oh. 762; 36 W. R. 
165 


(64) (1884) 1 T. L R 80: affirmed 2 T, L. R, 361. 
(65) (1904) 1 Ch. 673; 73 L. J. Uh. 512; 90 T, "T. 308; 
52 W. R. 281: 68 J. P. 25; < L G. R. 693; 20 T. L. R 
?51. j 
(66) (1904) 1 I. R. 161; 7 Irish Law Rep. 679, * 
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of that question for itself: Haines v. Taylor 
(60). Where some degree of present nuisance 
exists, the Court will take into account its 
probable continuance and increase, and its 
present existence raises a presumption of its 
continuance: Goldsmid v. Tunbridge Wells 
Improvement Commissioners (67), Phillips v. 
Thomas (68). It seems to me that the law 
as above laid down for England is the proper 
law to apply, mutatis mutandis, to quia timet 
actionsin India. In doing sg, the conditions 
of climate, of scientific and sanitary develop- 
ment, of the efficiency attained by corporations 
and others in the management and control of 
dangerons and offensive trades, of the disposi- 
tion and habits of the people generally, and 
- the like, obtaining in this country as compar- 
éd with England must, of course, be taken 
into account. But the general principles and 
dostrines propounded in the English cases 
afford-a proper guide for the just decision of 
similar cases in India. - 


Next it seems expedient to draw a further 
distinction between public and private nui- 
sances, because, from some of the pleas raised 
and arguments advanced on behalf of the 
defence, the distinction appears to have been 
overlooked. For example the first ground in 
d memorandum of appeal before me reads 
thus;— 

"That i& should have been held that the 
plaintiffs could not maintain this suit inas- 
much as the alleged nuisance is not shown to 
be one which affects them in any greater 
degree than it affects other residents of the 
locality." 


Such a contention would be perfectly cor- 
rect, supposing the fact to be as stated, if the 
erection of the slaughter-house caused a 
publie nuisance so as to make section 91, Code 
of Civil Procedure, 1908, applicable. But the 
rule embodied in the above ground of appeal 
has no application where there is no allegation 
on either side that a common nuisance has 
been caused. 

Asin England, so in India, a remedy is pro- 
vided against a public nuisance by the crimi- 
nal law as well as by way of a civil action, 


(67) (1866) 1 Ch. 349; 85 L. J. Ch. 382; 12 Jur., 


(N. s.) 308; 14 L. T. 154; 14 W. R. 502. 
468) (1890) 62 L. T. 708. 
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Section 268, Indian Penal Code, thus defines 
a nuisance of that class:— 

“A person is guilty of a publis nuisance who 
does any act, or is guilty of an illegal omis- 
sion which causes any common injury, danger 
or annoyance to the public or to the people in 
general who dwell or occupy property in the 
vicinity, or which must necessarily cause in- 
jury, obstruction, danger or annoyance to 
persons who may have occasion to use any 
public right.” 

A common nuisance isnot excused on the 
ground that it causes some convenience or 
advantage.” 

It is not necessary that the, annoyance 
caused by an act or illegal omission indicted 
as a common nuisance should injuriously 
affect every single person within its range of 
operation. It is sufficient that it should affect 
people in general who dwell in the vicinity: per 
Anderson, J., in Phiraya Mal v. Emperor (69). 
Sections 269 to 289 inclusive of the [ndian 
Penal Code deal with various acts which have 
been held to constitute publie nuisances in 
England, and section 290 covers all other acts 
and omissions found to or come under that 
category. The erection of a slaughter-house, 
in some circumstances, may be a public nui: 
sance. But thatis not a point which has been 
raised in this case, aud it is not necessary to 
diseuss it. A private nuisance is an act affect- 
ing some particular individual or individuals 
as distinguished from the publie at large. It 
is in the quantum of annoyance that public 
nuisance differs from private. But the extent 
of the injury to the particular individual must 
be measured by a more or less general stand- 
ard andnot merely by any susceptibilities 
peculiar to the individual concerned. The 
legal maxim applicable is lex non favet votis 
delicatorum-~—the law favours not the wishes 
of the dainty, and it clearly inspired the 
dictum in Walter v. Selfe (44). 

Having thus considered the law applicable 
to a suit for an injunction against a private 
nuisance, [ turn now to the particular facts of 
this case. . As already stated, the first Court 
found that no nuisance had been created. The 
lower Appellate Court has held that a nuisance 
both actual and prospective has come into exist- 
ence. This is a finding of fact and it if had been 
based upon a proper consideration of the case 

. e 

(69) 9 P. R. 1904; 09 P, L. R. 1904; 1 Or. L. J. 513, 
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from a correct standpoint and accompanied 
by a sound appreciation of what amounts in 
law to a nuisance, this appeal could not have 
been maintained. But it is just in these 
matters that both the Courts below seem to 
me to have erred, and I am of opinion that 
the case must go back for proper trial and 
decision. In itself it is asuit of small value, 
but the question involved is one of public im- 
portance and likely to arise again and again. 

, The allegations of the plaintiffs may be 
stated thus:— 

The slaughter-house is located so close to 
their residences as to be a nuisance causing 
actual and prospective injuries as given 
below:— 

(1) By offending the susceptibilities of the 
plaintiffs, who are vegetarian Hindus; 

.(2) By the offensive noises and odours in- 
separable from the business of slaughtering; 

, (3) By reducing the value of their property 
owing to the vicinity of an offensive business; 
, (4) By a gradual setting up of impurity 
&nd pollution in the neighbourhood when 
carnivorous birds and small animals shall 
have been attracted, and unwholesome odours 
“and refuse shall have had time to accumulate 
by a continued use of the slaughter-house, 
causing annoyance, discomfort, and possible 
impairment of health to the plaintiffs, 
; The pleas of the defendant may be stated 
thus:— | 

(1) The slaughter-house creates no present 
nuisance being built and managed with due 
regard to sanitation, and the site for it being 
selected in order that it might be close to 
a market established for the sale of the meat 
brought from it. 


(2) The objections taken by the plaintiffs 
are sentimental and unreal. 
' I leave out of consideration some technical 
&nd absurd pleas put forward by the defendant 
ag to no cause of action having arisen, the 
plaint being insufficiently stamped, and the 
plaintiffs being liable to pay damages for 
delaying the construction of the slaughter- 
house. - i i 
* The learned District Judge has correctly 
reproduced some 0f the propositions as to 
what the law requires to be found in a case 
of nuisance. But he has made no application 
ef them in deciding this suit. He has 
brushed aside the maxim, lew non favet votis 
delicatorum, and has regarded the question 
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before him purely from the point of view of 
a vegetarian Brahmin. In doing so he -has 
accepted as a foundation for his decision 
mush that is merely the opinion of such 
Brahmins, without any experience of the con- 
ditions attaching to slaughter-houses. The 
following extracts from thé judgment of the 
lower Appellate Court will make this clear:— 

The evidence adduced in the case describes 
the ordinary concomitants which the existence 
of a slaughter‘house denotes or makes 
apparent.” 

I frankly confess my inability to obtain an 
intelligent grasp of which this sentence means, 
The learned Judge proceeds: 

"Witnesses have described nuisance caused . 
according to their own state of feeling, senti- 
ment and power of observation.” 

Tt would have been more to the point if 
witnesses could have deposed to what was 
within thsir knowledge as experts, or their 
experience as persons who . have lived near 
slaughter-houses. 


The learned Judge correctly treated as 
valuable the evidence of the Civil Surgeon, 
but he only looked at it from one side. He 
found that at the time of his judgment 
‘the sanitary arrangements made by the 
defendant Committes are perfect” and 
that “the place always looks clean and tidy.” 
Then he added, “but it is not possible to 
look into this consideration as there is no 
guarantee when laxity may prevail.” This 
wasa pure conjecture because the learned 
Judge carefully excluded, as irrelevant, 
evidence going to show the experience 
obtained in such cases in other Municipal 
slaughter-houses. Infact such evidence is 
most important and in law most relevant 
as affording a guide to the decision’ of two 
facts in issue, namely, (1) what is the 
general publie feeling as to slaughter- 
houses being established close to dwelling- 
houses in towns in India, and (2) what is 
the usual effect and efficiency of Municipal 
management of  slaughter-houses. The 
learned Judge, like the two witnesses upon 
whose opinions his judgment largely turns, 
guesses, without evidence at the prospective 
injury pleaded by the plaintiffs. He 
writes:—- 

“The inconveniences to which the plaint- 
iffs with their neighbouring owhers are 
subjected by the existence of the slaughter? 
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house in question are thus described by 
two respectable residents of the locality 
who have their residential quarters similarly 
situate to the slaughter-house as that of the 
plaintiffs.” 

These witnesses are stated to be 
No. 10, Vasudeo’ Ramchand Halve, 
P. W. No. 11, Sadasheo Madho Parande. 

Of the respectability of these witnesses 
there is no doubt, Vasudeo Rao being the 
Clerk of Court in the office of the 
District Judge of Raipur, and Mr. Parande 
being an Additional District Judge at 
Nagpur. They possess houses said to be 
respectively within 100 feet and 300 feet 
from the slaughter-house in dispute and 
halfa furlong or one furlong from the 
houses of the plaintiffs. There is evidently 
some error in the distances so given. The 
witnesses do not reside in these houses at 
present. They both confess to absolute 
ignorance of what takes place in a slaughter- 
house, and admit having no personal 
experience as to -the conditions prevailing 
in the immediate vicinity of-a slaughter. 
house, never having lived near any such 
establishment, Therefore, their statements, 
as to the results likely to ensue from the 
establishment of the slaughter-house in 
dispute near the houses of the plaintiffs, 
are purely conjectural. The inconveni- 
ences which they’ predicate may be thus 
stated:— 

(1) Noxious odours from the slaughter- 
house will reach the houses of the plaintiffs. 

. (2) The constant sight of the slaughter- 
house will bring unpleasant thoughts to the 
minds of the plaintiffs. 

(3) Crows and vultures will be attracted 

and will defile the neighbourhood with their 
droppings, and will make it impossible 
for the plaintiffs to place grain and other 
articles of food outside. They will also 
scatter bones and meat about the place and 
foul the water of wells. 
-..(&) Numbers of dogs will begin to 
frequent the locality: their fighting will 
cause disturbance, and among them animals 
suffering from rabies may appear and be a 
source of serious danger. 

(5) The continuons slaughter will be 
ever before the eyes or present to the minds 
of the people in the vicinity. ` 
. (6) Files with -their concomitant trouble 
and danger will assemble in large numbers. 


P. W. 


and 
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(7) The carnivorous birds may be a source 
of danger to newborn babes. 

(8) Morning worship will be rendered 
impossible owing to distraction caused by 
the noises and odours from the slaughter- 
house, and by the mental distress arising 
from a constant recollection or imagin- 
ing of what may be going on within its 
walls. ` 

(9) People of the ‘class of witnesses 
will not care to buy hoases in the neighbour- 
hood. 

The learned Judge accepts these opinions 
as evidense which cannot be doubted, and 
lays stress on the fact that the first two 
plaintiffs are Brahmins. He then introduces 
his own extra-judicial knowledge or his 
personal sentiments into the matter and 
goes a good deal beyond the evidence. Tle 
refers to the first two plaintiffs as “high 


, classed Maharashtra non-flesh-eating Brah- 


mins of the old type,” and to the first 


“of them, Nilkanth Rao, as one who “has 


reached the hoary age of 70 without deviat- 
ing in the least degree from the first 
principles taught to him by his ancestors." 
The learned Judge then surmises that 
nothing could annoy this plaintiff more 
than the presence of the slaughter- 
house, and that such an abomination "is 
likely to shorten his life! Further on we 
read: 

"His mental vision could not possibly get 
rid of the phenomenal aspect of the 
operation carried on inside the four walls 
of that little building standing right in 
front of his view, howsoever barricaded 
by high walls of brick and mortar. It must 
be practically a matter of impossibility to 
him to denude his faculty of the memory 
of the details attendant, which must in the 
very nature of things so engross his 
attention as to lead to extreme nausea or 
& sense of disgust whether at the time of 


‘ worshipping or of eating or of drinking or of 
‘ sleeping.” 


If we descend, from this very estimablu 
regard for the feelings of a venerable 
Brahmin gentleman, and from the realms 
of high ideal and vivid imagination, to the 
terra firma of facts and sober judgment, we 
shall find that the slaughter-house stands 
behind the house of this plaintiff and that 
he need never look at it unless he “want8 
to do so: that it emits no foul or peculiar 
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odour at present: that the bleating of 
assembled goats is a common and constant 
noise in all parts of Indian towns: and 
that the plaintiff has probably naver been 
ira slaughter-house in his life, and eannot, 
therefore, build up any true mental vision 
of what goes on in there. I am very far 
from saying that he will not suffer any 
annoyance from the fact of a slaughter- 
house being established within 50 or 
60 yards of his residence; but exaggerated 
and imaginary descriptions of that annoyance 
are not legal findings in a case of nuisance. 
We see here a' marked disregard of the 
maxim already quoted. Ifthe case of the 
plaintiffs can be placed no higher than 
as one of wounding the susceptibilities of 
aseptuagenarian and vegetarian, it is a 
case that must fail. But there may be 
much more in it when it comes to be 
regarded from the proper point of view. 
The findings must be based on evidence 
and not on mere opinion and conjecture. 
When the evidence is there the Court 
may, of course, make all the presumptions 
open to it under section 114 and other 
provisions of the Evidesce Act. It may 
serve some purpose if I Jay down some of the 
points of inquiry and the nature of the 
evidence required, 

The first point is to enquire into the 
position and conditions of the locality into 
which this slaughter-house has been intro- 
duced. Isiton the outskirts of the town 
or well inside it? Is it populous? What 
is the approximate number and general 
class of people living within a radius of 
say 500 yards of the slaughter-house? 
Were any offensive trades of any kind 
carried on in the neighbourhood before the 
slaughter-house was established? If so, did 
any one object to them? 


Next we want the evidence of experts 
and not the opinions of inexperienced 


persons as to the effect of placing a slanghter- 


honse, however well managed, within 50 or 
60 yards of residences, regarded from a 
purely sanitary point of view. In the 
Punjab case, on which much reliance was 
placed by the learned Counsel for the appel- 
lant, the distances were 220 yards and 
440 yards, and nine doctors differed, five 
being on one side and four on the other. 
fu India the law has placed no limit of 
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distance, but we have seen that in England, 
in bygone centuries, one thousand yards 
was laid down for the interval between a 
slaughter-house and a work-house necessary 
to avoid an indictment against those who 
set up the former. There must have been 
something universally accepted as offensive 
in the vicinity of such an establishment. 
In this branch of the subject the climate 
of Saugor is an element to be considered, 
offensive trades ‘being generally aggravated 
by heat, especially moist heat. 

Next it is very necessary to ascertain how 
Municipalities in these provinces generally 
dispose of their slaughter-houses; and 
whether such houses, as a general rule, 
have been found to attract dogs, cats, flies, 
vultures, kites, and crows which constantly 
haunt the precincts and defile the neighbour- 
hood: and, if sn, up to what radius their 
droppings and scavenging ure so concentrated 
as to amount to a nuisance. There should be 
plenty of evidence of this available in Saugor 
itself, in connection with the slaughter-house 
the one now in dispute was 
erected to replace. Evidence on this point - 
should be of witnesses who are living, or 
have lived, close toa Municipal slaughter- 
house, or been otherwise in a position to 
see the effect of its presence on its im- 
mediate surroundings. 


It will also be necessary to see whether the 
Committee complied with the law by obtaining 
the approval of the Deputy Commissioner 
to the site selected before they proceeded to 
build the disputed slaughter-house thereon. 

The fact that the slaughter-house is near 
the meat market or otherwise serves the 
convenience of the Committee is, of course, 
no defence. Nor should the Court attach 
any importance to the consideration that the 
Committee will be put to serious expense if 
the slaughter-house is now condemned. Ob- 
jection was made very promptly, and the 
Committee have proceeded with the building 
and started work therein with their eyes 
open to that objection. The fact that the 
President and Secretary of the Committee are 
Mussalman gentlemen should not be admitted 
to consideration unless it appears that this 
fact furnishes a motive for the complaint 
made by the plaintiffs: for the motive which 
underlies a complaint of nuisance has been 
held to be relevant in a case of injunction; 
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Attorney-General v. Cambridge Oonsumers’ Gas 
Company (70), Attorney-General v. Sheffield 
Gas Consumers? Company (71), Harrison v. 
Southwark and Vauxhall. Water Company (72), 
Christie v. Davey (73). But the fact that 
the resolution to reject the objection of 
residents in the neighbourhood, and build 
the slaughter-house on the site in question, 
was only carried by the votes of four mem- 


bers against three of the defendant Com- ' 


' mittee is a fact which the Court may con- 
sider’ in coming to a conclusion as to the 
suitability of the site. 


Finally the plaintiffs’ case should be re- 
‘garded from the point of view of, say, an 
even-minded, tolerant, flesh-eating Hinda of 
the same education and refinement as the 
plaintiffs. What would such a man undergo 
from the proximity of the slaughter-house 
_ to his dwelling apart from any hypersensitive 

objections based on religious grounds? It 
is only on some such basis that the inter- 
ference of the Civil Court can be justified. 


Law is not a panacea for all the ills that’ 


flesh is heir to, and it is only on general 
principles, where an actionable wrong is 
clearly made out, that assistance from the 
Courts can be invoked. In dealing with 
the rights .of the plaintiffs to a reasonable 
use and enjoyment of their dwelling-houses 
the rights of the defendant Committee toan 
equally reasonable use and enjoyment of 
Municipal land or land under Municipal 
management and control must not be over- 
looked. The learned Judge must hold the 
balance even and carefully and strictly ex- 
clude his own personal prejudice, if any, 
against slaughter-houses. The case must go 
back for a fresh decision upon the lines in- 
dicated. 


The appeal is allowed. The decree of 
the lower Appellate Court is reversed, and 
the case is remanded to that Court for a 
fresh decision with -advertence to there- 
marks made inthis judgment. There will 


(70) (1868) 4 Ch. 71; 88 L. J. Ch. 94; 19 L, T. 508; 
17 W. R. 145. 

(71) (1853) 8 De. G. M. & G. 304, 98 R, R. 151; 22 
L. J. Oh. 8/1; 17 Jur. 677; 11 W. R. 245; 43 E. R, 119. 

(72) (1891) 2 Oh. 499 at p. 413; GOL. J. Ch. 630; 
64 L. T. 864.» 
- (73) (1893) 1 Ch, 316; 62 L. J. Oh. 439; 3 R. 210.] 
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be no refund of Court-fees. Costs here and 
hitherto will follow the event. Iallow Rs. 30 
as Pleader’s fees in this Court. 

Appeal allowed; Case remanded, 


PUNJAB CHIEF COURT. 
First Crvip Arrear No. 1082 or 1911. 
March 29, 1915. 


' Present:--Justice Sir Donald Johnstone, Kr., 


and Mr. Justice Shah Din. 
TANSEY-—-PLAINTIFF—ÀÁPPELLANT 
versus 
BLIVETT—Derenpant RESPONDENT. 

Contract Act (IX of 1872), s.—73—Breach of contract 
to make plaintiff a partner— Damages, measure of. 

Where the defendant promised to admit the plaintiff 
to à partnership but broke the promise and, thereby, 
caused him loss: 

Held, (1) that the plaintiff was entitled to 

damages to the extent of the loss caused by the 
breach; [p. 74, col. 2.] 
« (2) that the measure of damages in such cases is 
the difference between the value of the plaintiff's 
estate immediately after the defendant's breach of 
promise and the value ib would have had if tho 
defendant had performed his promise. [p. 74, col. 2.] 

First appeal from the decree of the 


District Judge, Ambala, dated the 20th 
June 1911. 

Mr. C. Bevan Petman,' for the Appel- 
lant. 


- The Hon'ble Mr. Muhammad. Shafi, K. B., 
and Mr. Muhammad Ilyas Khan, for wae Re. 
spondent, 


JUDGMENT.—This a  part-heard and 
part-decided case. Ondrd August 1914, a 
Division Bench consisting of Johnstone and 
Scott-Smith, JJ., in “an order which should 
be read alone with this judgment de. 
cided that, while it was not proved that 
defendant actually made plaintiff a partner, 
he had certainly promised to do so; that 
there was adequate consideration for that 
promise; that defendant broke that promise 
and that plaintiff is entitled to damages 

"if he can show loss.” 

In argument Mr. Shafi has laid some 
stress upon the words in italics as if they 
meant that plaintiff must show loss ina 
concrete and positive way; but in our opinion, 
the words must be liberally construed ip 
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accordance with the authorities—in short, 
the words really mean “to the extent to 
which he is under the law entitled.”’- 

We have heard very lengthy and compli- 
cated arguments, but the matter is really 
simple and most of the facts have been 
already found or are patent on the record. 

Put briefly and generally, plaintiff, after 
a term of employment by the firm, returned 
to Hngland, and was induced in 1901 to 
come back and resume work. There can be 
no doubt that hopes of a partnership were 
held out to him. Time passed and now and 
again, e.g., in 1905, the subject was raised 
and discussed, and was, at least once, put 
aside because defendant contemplated turn- 
ing the concern into a Company; and finally 
in October 1908 things proceeded so far that 
& memorandum was drawn up showing 
plaintiffs share in the firm as valued at 
Rs. 28,750 as from 1901, this amount being 
almost entirely worked off at date by credit- 
ing to plaintiff Hs. 4,500 per annum as 
share of profits and debiting him year by 
year with interest on the successive balances 
not yet thus liquidated; and then upon a 
suggestion by plaintiff, the figure was put at 
Rs. 30,000, plus an additional Rs. 7,500, for 
which he wasto give a pro-note, to be 
worked off by plaintiff out of salary and 

` profits and to be treated asa loan as from 
1908. This was actually posted up in the 
firm’s books, and plaintiff continued to work 
until 26th March 1910, when he was turned 
out. No deed of partnership had been 
executed, and for this and other reasons, the 
previous Division Bench held that plaintiff 
never actually became a partner. 

In our opinion, plaintiff has suffered sub- 

. stantial loss. Had defendant performed his 
engagements, plaintiff would now be a partner 
to the extent of 1/8th in a solvent firm of which 
the capital was valued by defendant at 3 
lakhs; and in our opinion* it is immaterial 





. *[Cf. Leake on Contract, 5th Edition, page 740 and 
page 742: Section 73, Indian Contract Act: Per curiam 
in Hadley v. Bawendale, 9 Ex. 341; 2 Com. L, R. 517; 
23 L, J. Ex. 179; 18 Jur. 368; 2 W. R. 302; 23 UG. T. 
'(0: s.) 69; 196 R. R. 742. ; 

Ogdens, Ld. v. Nelson; Ogdens, Ld. v. Telford, (1905) 
A. C. 109; 74 L. J. K. B. 483; 68 W. R. 497; 92 L Ty 
47% 21 T, L. R. 359. 

* Akuljoo v. Hurbhuj, 68 P. R. 1807, quoted by 
‘Mr. Shafi, was a case of brokerage partnership with no 
capital involved. 
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how much plaintiff put in in cash into the 
business, or whether he put in anything. 
The measure of damages in such cases is the 
difference between the value of plaintiff's 
estate immediately after defendant's breach 
of promise and the value it would have had if 
defendant had performed his promise. 


On 26th March 1910, plaintiff found hira- 
self out of employment and,so faras -we 
know, with nothing but the savings, if any, 
he had effected from hissalary. Had defend- 
ant carried out his promises, plaintiff would 
have been a partner inthe firm witha 
Rs. 37,500 interest. Atthe same time we 
cannot give plaintiff a cash decree for this 
sum in full, fora share ina firm cannot, in 
view of the uncertainties of commerce and 
certain indications on the record, to which 
we do not wish to draw particular attention, 
that the firm has not inall respects. been 
doing well, be taken as equivalent to sash of 
the same amount as the estimated value of the 
share; and we, therefore, take 2/3rds of that 
value asa fair figure. Ihe plaintiffis, we 
hold, entitled to 2/3rds of Rs. 37,500, i.e., to 
Rs. 25,000 with costs in full. We give costs 
in full, because it was natural for plaintiff 
to claim all he has clainied; and we dismiss 
the eross-objections. 


Appeal accepted, 


MADRAS HIGH "OURT. 

Suconp Crvin APPEAL No, 1009 or 1914. 
September 24, 1915. 
Present:—Justice Sir William Ayling, KF., 
and Mr. Justice Tyabji. 
KEEPILACHERI PARKUM CHEEPOTHI 
, AMMAD AND OTHERS— PLAUNTIFFS— 

` APPELLANTS 
versus 
VANNATHANKANDIYIL AMBALA- 
THANKANDI AYISSA AND OTBERS— 
DEFENDANTS — RESPONDENTS. 

Letters Patent (Madras), s. 37 — Appell ite Side Rules 
of the Madias High Court, 7, 105, if ultra vires— 
Appellant's failure to make necessary deposit for print. 
ing—Appeat, whether liable to be  dismissed— Civil 
Procedure Code (Act V of 1908), O, XLI, rr. 11, 16, 
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: Rule 108 of the Appellate Side Rules ofthe High 
Court directing dismissal of an appealfor default 
of prosecution if any of the papers mentioned therein 
have not been printed owing to the appellant’s failure 
tomake the necessary deposit therefor, is covered 
by section 37 of the Letters Patent and is not 
altra vires. [p. 5, col 2.] 

The rule does not contravene the provisions of 
the Code of Civil Procedure by limiting the right of 
appeal conferred by section 100 nor is “it at 

. variance with the provisions of Order XLI as to 
the manner of disposal of an appeal. [p. 76, col. 2.] 

Where an appeal is liable to be dismissed on & 
preliminary ground, the appellant cannot demand 
à hearing or. its merits. (p.76, col. 1.] 


. Second appeal against the decree of the 
Court of the Temporary Subordinate Judge 
of Tellicherry, in Appeal Suit No. 666 of 
1911, preferred against that of the Court 
of the District Munsif of Nadapuram, in 
Original Suit No. 593 of 1910. 

' FACTS of the case appear clearly from 
the judgment. 

Messrs. B. Narasimha Rao and T. K, 

Govinda Aryar, for the Appellants :—The 
power to frame rules regulating the 
hearing of appeals must be derived from the 
Code of Civil Procedure and not from sections 
13 or 14 of the Charter Act, section 37 
of the Letters Patent or the Court Fees Act. 
The rules contained in the Code of Civil 
` Procedure, viz., Order XLI, rudes 11, 17 and 
18 are exhaustive, 
. Rule 105 of the Appellate Side Rules of 
the Madras High Court in reality curtail the 
right of appeal given by section 100 of the 
Code of Civil Procedure and is, therefore, 
invalid and ultra vires. Ramhard Sahu v. 
Madan Mohan Mitter (1) and Fatimunnissa v. 
Deoki Pershad <2). 

The appeal having been posted after issue 
of notice, the appellant is entitled to be heard 
on the merits of the appeal. 

Mr. T. R. Ramachandra Avyar, 


the 
Respondents. 


for 
. This second appeal coming on for orders 
under rules 100 A and 105 of the Rules 


of the High Court, Appellate Side, the Coury 
delivered the following 


JUDGMENT. 

2 AYLING,’ J.—This second appeal comes 
hefore us for orders with reference to rule 
105 of the Appellate Side Rules. The 
appolnis admittedly failed to make the 


3 28 Q. 339. 
(2) 24 0. 350 (F. B.) 1C. W. N. 2I: 
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necessary  deposib for printing papers as 
required by the rules within the time allowed: 
and in our order on Civil Miscellaneous 
Petition No. 2829 of 1915 we have declined to 
extend the time. Under the rule, the appeal 
is, therefore, liable to be dismissed. 

|: It has, however, been argued that the 
latter part of the rule itself (rule 105) 
is «lira vires. The rule runs thus:— 

“The appeal shall be liable to be dismissed 
for default of prosecution, if any of the 
papers mentioned in this rule have not been 
printed owing to the appellant’s failure to 
make the necessary deposit therefor.” 

The rule, asit stands, has been in force 
since 1905 and has frequently been enforced 
Even in 1905 it 
was in no sense a novel provision. A 
similar penal clause is found in the rules 
as far back as 1879, though it is omitted or 
modified in .the rules as re-issued between 
1900 and 1905: No authority whatever has 
been quoted in support of the contention 
that it is wlira vires, and, so far as lam 
aware its validity has never hitherto been 
questioned. 


It is, in my opinion, undoubtedly covered 
by section 387 of the Letters Patent, which 
gives. this Court power “to make rules and 
orders for the purpose of regulating all pro- 
ceedings in Civil cases which may be brought 
before the said High Court." 


Our attention was drawn to the proviso, 
which enacts that, in making such rules and 
orders the High Court shall be guided 
asfaras possible by the provisions.of the 
Civil Procedure Code. I cannot accept 
this argument that the rule contravenes the 
provisions ofthe Code by. limiting the right 
of appeal conferred by section 100 of the 
Code of Civil Procedure: and Ido not think 


' there is much force in the contention that 


it is at variance with the provisions of 
Order XLI (reproducing section 541 e£ seq. 
of the old Code) as to the manner of disposal 
of an appeal. There seems to be no reason 
why an order of dismissal for infringement 
of this rule should not be covered by either 
rule 11 (1) or rule 16 of Order XLI of the 
Civil Procedure Code. Which of these 
would be applicable would depend on the 
procedure followed by the Appellate Court 
prior to the time of default, In the present 
case notice has issued under rules 18 and 
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14, respondents have been served: and 
appearance has been filed for two of them 
(respondents Nos. 3 and 4). The appeal has 
not been posted under rule 12 for disposal 
on its merits, appellant having made 
default in payment of printing charges while 
respondent was being served with notice. 
Rule 16 would, therefore, appear to be 
applicable. But under either rule the dis- 
missal would appear to be legal. Hach 
gives appellant a right to be heard “in 


.' support of the appeal , but where the appeal 


is liable to be dismissed on a preliminary 
ground, he cannot demand a hearing on the 
merits of the appeal. t 


The penal proviso in the rule under con- 
sideration appears to be substantially 
identical with that embodied in the rules of 
the Calcutta High Court, Part II, Chapter 
VII, rule 17, and Chapter IX, rule 5. The 
former clause (rule 17) was the subject 
of consideration in two cases [Ramhari Sahu 
v. Madan Mohan Mitter (1) and Fatimunnissa 
v. Deoki Pershad (2)]. The immediate 
question was the nature of the remedy avail- 
able to an appellant whose appeal had been 
dismissed for default but it is to be observed 
that throughout the argument in each case no 
.doubt appears to have been felt as to, the 
validity of the rule. 

In my opinion rule 105 is not ultra vires. 

I would direct the dismissal of the appeal 
with costs, 

' Tyapyl, J.—T agree. 


Appeal dismissed. 


PUNJAB CHIEF COURT. 
'Crvr, Revision PETITION No. 1159 or 1918. 
March 31, 1915. 
Present; —Mr. Justice Rattigan and 
Mr. Justice Chevis. 
RAFI-UD-DIN— PrarvTiEF— PETITIONER 
versus 

. SECRETARY or STATE ror INDIA— 
: DEFENDANT—HESPONDENT. 

Land Acquisition Act (I of 1804), ss. 8, 18—Collector, 
whether a Oourt—Order rejecting application for 
veference— Chief Court, whether can interfere. 

A Collector who takes action under section 18 
óf the Land Acquisition Act is not in any sense a 
Civil Court, and the Chief Court has no jurisdiction to 
interfere with his order rejecting an application pray- 
ing that the matter of the award bereforred for the 
determination of the Court. [p.76, col. 2; p. 77, col. 1.] 

Administrator-General of Bengal v. Land Acquisition 
Collector, 12. C. W. N . 241; Krishna Das Roy v, Land 
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Acquisition Collector of Pabnu 13 Ind. Cas. 470; 16 C. 
W. N. 327; 16 C. L. J. 165, dissented from. 

Robbert Leslie v. Collector of Mergui, 1L. B. R. 
132, followed. 


Petition for revision from the orderof the 
Special Land Acquisition Officer and Collector, 
Delhi, dated the 26th July 1913. 

Mr. Sundar Das, for the Petitioner. ` 

The Government Advocate and Mr. 
Chand, for the Respondent. 


JUDGMENT.—The first and most im- 
portant question involved in this petition 
and in Civil Revisions No. 754 of 1912 and 
No. 280 of 1914 is whether this Court has 
jurisdiction to interfere with an order of-a 
Collector, purporting to be made under 
section 18 of the Land Acquisition Act, 1894, 
which rejects an application by a person 
interested, who has not accepted the award, 
that the matter be referred for the deter- 
mination of the Court. i | 

The authorities on this point are in con- . 
flict. On the one hand we have two decisions 
of the High Court of Calcutta [ Administrator- 
General of Bengal v. Land Acquisition Collector 
(1) and Krishna Das Roy v. Land Acquisition 
Collector of Pabna (2)] which support the con- 
tention that such orders can be revised by 
the High Court under its genera] powers of . 
revision. On the other hand, we havea 
ruling ofthe Chief Court of Burma [Robert 
Leslie v. Collector of Mergut (3) ] to the opposite 
effect. 

We have given these authorities and the 
arguments addressed to us our best con- 
sideration, and as a result are satisfied that 
the view taken by the Burma Chief Court 
is correct. In our opinion, neither the 
provisions of the Civil Procedure Code nor 
the provisions of the Punjab Courts Act 
give this Court the power to revise orders 
passed by any officer or Tribunal other than 
a Civil Court subordinate to the Chief Court, 
and we find it impossible to hold -that a 
Collector who takes action under section 18 
of ActI of 1894 isin any sensea Civil 
Court. He is certainly nota “Court” as 
that éxpression is defined in section 3 of the 
Act, and we ave unable to find any support 
in the provisions of the Act for the pro- 
position that the Collector in rejécting an 
application made to him under section 18 of 


Mool 


T 12 € W. N. 241. 
(2)13 Ind Cas. 470; 160. L.J.165 16 C. W. N, 
327. 
(3) 1L. B. R. 132, s 
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the Act “is a Court and acts judicially and 
his order is subject to revision” by the High 
Court. 

Admittedly, in all proceedings up to and 
including the time of making his award, the 
Collector ‘ig in no sense a Jadicial Officer, 
but merely the agent of Government, acting 
ministerially, Is then there anything in 
section 18 of the Act which implies that in 
accepting or rejecting an application there- 
under, the Collector is transformed into a Civil 
Court? 

We can find nothing to justify this 
ference. He.is certainly not a “Court” as 
defined’ inthe Act itself, and the learned 
Counsels who appeared. on behalf of the 
various petitioners were unable to enlighten 
us as to the kind of Civil Court into which 
the Collector had developed when dealing 
with applications under section 18. Civil 
Courts asthey exist in the Punjab are 
specified and defined inthe Puujab Courts 
Act and, so far as we can see, the Collector 
.eannot be regarded as any one of those 
Courts. Mr.  Fazal.i-Husain seeing this 
difficulty, put forward the extraordinary 
proposition that the Collector was, as it were, 
the clerk of the Court to which the reference 
should be made! It is hardly necessary for 
us to deal seriously with a suggestion of this 
kind. 


We were much UE with the argu- 
ment that unless this Court had power 
to revise orders passed by Collectors 
under section 18 of the Act, grave injustice 
might result in cases where the Collector 
refuses on arbitrary or insufficient grounds 
to make the reference prayed for. But even 
if we are to assume that such orders cannot 
be revised by the Collectors superior 
Executive or Revenue Officer, we cannot, on 
the ground of inconvenience or even of the 
possibility of injustice, arrogate to ourselves 
a jurisdiction which we do not possess 
by law, and as at present advised, we 
are satisfied that we have no power to 
interfere with orders passed by a Collector, 
even if, in passing those orders, he acted not 
‘merely as a Revenue Officer, but as a Reve- 
nue Court. 

We hold, therefore, that 
jurisdiction to entertain these 
- revision and we accordingly rejsct them. 
Ashe petitioners had the authority of 
. the Calcutta rulings to suppor their son- 


we have no 
petitions for 


in- 
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tentions and as the question is res integra 
80 far as this Court is concerned, we leave 
the parties to bear their own costs in all these 
cases, 

Revision rejected. 


MADRAS HIGH COURT. 

Seconp Crviz Appeat No. 2885 or 1913. 
August 26, 1915, 
Present:-—Justice Sir William Ayling, Kr., and 
Mr. Justice Tyabji. 
GOVINDASAMY RAJA—Dzerenpant No, 1 


—APPELLANT 
VETSUS 


“KUPPAMMAL—Ptarmtirr—Rrseonveyt, 
Specific Relief Act (I of 1877), s. 89—Suit for can- 
cellation of sale-deed— Consideration, non-payment of 
—Intention to effect transfer—Vendor and purchaser 
—Vendor's right to demand paymeni—Deed intended 
to operate on death of vendor—Will—Construction, 
Where there is a deed purporting to convey property 
for consideration and it is found that no consideration 
passed, one of the questions to be determined in a 
suit for concellation of the deed is whether there 
was any intention to effect a transfer. If there 
was, the failure to pay the consideration does not 
necessarily make the sale-deed void or voidable but 
may only give the right to payment of the considera- 
tion together with a lien on the property until the 


` consideration is paid. [p. 79, col. 2.] 


Vulley Mahomed v. Dattubhoy, 25 B. 19 at pp. 18, 
19; 2 Bom. L. R. 907, followed. 

Where ina suit for cancellation of a sale-deed, 
purporting to convey certain properties, it appeared 
that no title was intended to pass under the docu- 
ment until the death of the Pplaintiff-vendor, on which 
the properties would vest in the defendant-vendee: 

Held, that the document was really intended to 
operate as a Will and was revocable by the plaintiff 
at any time. [p. 80, col. 1.] 

Second appeal against the decree of the 
District Court of Chingleput, in Appeal Suit 
No. 193 of 1912, preferred against that 
of the District Munsif of Chingleput, in 
Original Suit No. 403 of 1910. : 

Mr. O. S. Venkatachariar, for the Appel- 
lant. 

Mr. N. Viswanadha Atyar, for the Respond- 
ent. 

This Second appeal coming on for hearing 
on ihe 4th and 5th November 1914, and 
having stood over for consideration till 
the 13th November 1914, the Court (Oldfield 
and Tyabji, JJ.) delivered the following 


JUDGMENT. 

OLDFIELD, J. —I agree to the remand for 
findings proposed in the judgment whh 
my learned brother is about to deliver 
and reserve discussion of the case until 
their receipt, 
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Tyapst, J. The plaintiff prayed for (1) a 
declaration that a sale-deed (Exhibit I, dated 
Ist June 1909 and purporting to convey the 
house and lands referred to in the schedule 
to the plaint) is “nominal and that neither 
the Ist defendant nor any other defendants 
acquired any right thereby,” (2) for cancella- 
tion and delivery of the said deed to the 
plaintiff, (8) for possession of the said lands 
of which the defendants or some of them had 
(according to the plaintiff) unlawfully taken 
possession in July 1910, (4) for mesne profits 
and (5) costs. 


The sale-deed was purported to be executed 
for 8 items of consideration, making up 
altogether Rs. 2,000. The District 
Munsif held that no part of the consider- 
ation was received by the plaintiff prior 
to the suit (paragraphs 6—16 of his judg- 
ment). He found, however, that a year after 
the institution of the suit, the lst defendant 
discharged a debt of Rs. 100 payable by 
the plaintiff : the agreement to discharge thia 
debt was the 7th item of consideration in 
the deed. i 

‘The District Munsif then proceeded t 
consider the effect of the finding that there 
was “an absence or non-payment” of con- 
sideration, For this purpose he first referred 
to the report in the Madras Law Journal of 
AmirthammalY. Ponnusawmi Pillai (1), Amirth- 
ammal v. Periasami Pillai (2), the judgment in 
the Letters Patent Appeal in which does not 
Seem to have been brought to his notice. 
Next (in paragraph 19 of his judgment) he 
considered the effect of the averments in 
the plaint, which he held to be tantamount 
to an averment on the part of the plaintiff 
of an understanding between the parties that 
the transaction was not to be given effect 
to at once, but was bronght about to meet the 
contingency of plaintiff's sudden death and 
to take effect only after her death. 

This being the state of the pleadings 
according to the District Munsif, he referred 
to the evidence and stated his conclusion 
in paragraphs 21 and 22 of his judgment. 

In the result he gave a decree declaring 
that the sale-deed, Exhibit I, isa nominal 
one during the life-time of the plaintiff 
and that it cannot confer any title on 
defendants so long as plaintiff is alive, and 


(1) 17 M. L. J. 886. 
(2) 4 Ind. Cas, 607; 5 M. L. T, 256; 32 M. 325, 
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direeting recovery by plaintiff of possession, 
from defendants, of the plaint B schedule 
property.” 


Both parties appealed to the District Court, . 


the plaintiff in order to obtain the un- 
restricted declarations for reliefs prayed for 
and the defendants to have the suit dismissed 
altogether. i 


In appeal the plaintiff succeeded com- 


pletely. | 

The plaintiffs grounds of appeal to the 
lower Appellate Court are not before us. The 
defendants’ grounds of appeal raised the 
contention 

(1) that it should have been held that 
title was intended to pass to the defendants 
by the sale-deed (ground 1); | 

(2) that full or at least partial considera- 
tion had been paid (grounds 2, 3 and 4); ' 

(3) that as part of the consideration had 
been paid by the defendants, the only remedy 
of the plaintiff was to sue for the balance 
(ground 15); ` 

(4) that the District Munsif made out a 
new case for the plaintiff (referring no doubt 
to the finding on the Ist issue) (grounds 9 


. and 11); the rest of the defendants! grounds 


of appeal ‘to the lower Appellate Court are 
either merely argumentative or not relevant 
to the questions before us. 

The learned District Judge accepted the 
District Munsif's conclusion that the recitals 
in the sale-deed of consideration having pro- 
ceeded from the lst defendant to the plaintiff 

«€ pa. x . : 
were  fietitious," adopting the reasoning in 
paragraphs 6—16 of the District Munsif's 
judgment. 
graphs by number and expressed his concur- 
rence, the District Judge proceeds to consider 
in paragraph 3 of his judgment the effect of 
the evidence, and finally deals with the law 
in paragraphs 4 and 5of his judgment, 
distinguishing the facts as found by himself 
from the facts which, in his opinion, would be 
necessary, to make the discussion in para- 
graphs 18 and 19 of the District Munsif’s 
judgment applicable. | 

The District Judge’s view ag to the 
effect of the evidence is thus expressed in 
paragraph 3 of his judgment: “the intention 
was that title should not pass unless the 
plaintiff died ator about that time from 
the illness from which she was then 
suffering.” He again advertstto the view 
that he took of the evidence ini paragraph 4 


Having referred to these para- - 
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which brings out the effect of his finding, and 
the difference between the Views of the 
evidence taken by himselfand the District 
Munsif respectively. 


The District’ Judge’s view as to the legal 
consequence of the facts found is expressed 
partly in paragraph 3, partly in paragraphs 4 
and 5 of his judgment. Itisto the effect 
.that the condition precedent to the sale 
having any effect had become impossible 
of fulfilment and that, therefore, the plain- 
tiff was entitled to have the sale-deed 
cancelled. 


The defendant appeals to this Court and 
the grounds argued before us are that the 
lower Appellate Court proceeded on a point 
which was not covered by the pleadings, 
that it erred in holding that the sale-deed 
does not operate because the condition pre- 
cedent was not fulfilled, that the defendants 
were taken by surprise and had no oppor- 
tunity of adducing any evidence on the point, 
that there was no evidence that the sale-deed 
should operate only if the plaintiff died of 
the illness she is alleged to have been 
suffering from at the fime of Exhibit I, 
that no such agreement could be proved as 
it would be opposed to the provisions of 
section 92 of the Indian Evidence Act and 
that there was ample consideration for the 
sale-deed. ~ 

“The first question, therefore, that has to be 
decided is whether the lower Courts were 
right in interpreting the pleadings as they 


did. Inthis connection it is no doubt true. 


' that the defendants did not suggest to the 
lower Appellate Court, as they now do, that 
they could have adduced evidence on the 

. allegations considered to have been proved by 
the District Munsif and that they omitted to 
do so owing to their being misled by the 
terms of the plaint and taken by surprise ati 
the hearing. On the other hand, the lower 
Appellate Court does not deal with the defend- 
ants’ grounds of appeal in which they 
complained that the District Munsif had 
made out a new case for the plaintiff; and 
what is more, the case that the lower 
Appellate Court finds in favour of the 
plaintiff is not identical with that which the 
District Munsif considered might fairly be 
taken to represent the allegations in the 
lainat, Ñor the case that the District Munsif 
considéred to be alleged and made out was 
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that the sale was to take effect when and as 
from the time that the plaintiff died: the 
District Judge held the plaintiff's case to be 
that the sale-deed was to have effect only if 
the plaintiff died of the illness from which 
she was then suffering. 

The defendants are also justified in com- 
plaining thatthe real questions which the 
Court has to. take into consideration in 
order to grant the -reliefs prayed for have 
not been kept in mind. The importance 
of this in connection with section 39 of 
the Specific Relief Act is insisted upon and 
Th i iu Vulley Mahomed v. Dattubhoy 

Where. there is a deed purporting to 
convey property for consideration and it jis 
found that no consideration passed, one 
of the: questions to be determined for 
the purposes of section 39 of the Specific 
Relief Act is whether there was any 
intention to effect a transfer. For if there 
was, then failure to pay the consideration 
does not necessarily make the sale-deed void 
or voidable. It may only give the right to 
payment of the consideration together with 
a lien on the property until the consideration 
is paid. 

In these circumstances it is necessary 
before disposing. of this appeal to ask for 
findings on the following 

Issues :-— 

(L) Whether the sale-deed referred to in 
the plaint was executed subject to a separate 
oral agreement constituting a condition pre- 
cedent, to its coming into operation. 

(2) If the lst question is answered in the 
affirmative, then what were the terms of 
the said agreement P 

(3)-Was- the consideration referred to in 
Exhibit I intended to be paid by the Ist 
defendant, and 

(4) Was it intended to effect any real 
transfer by Exhibit [ and if so, what was the 
nature of the transfer intended to be made ? 

Inasmuch as no condition precedent is 
clearly put forward in the plaint, the defend. 
ants sre entitled to have a written statement 
setting forth the case of the plaintiff on this 
point. Such a written statement shall be 
furnished within a reasonable time to be fixed 
by the District Judge. 

The findings will be submitted vWithiy® 


(8) 25 B. 10 at pp. 18, 19; 2 Bom. L, R. 997, 
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two months; seven days will be allowed for 
filing objections. 

Fresh evidence may be adduced. 

In compliance with the order contained 
in the above judgment, the District Judge 
of Chingleput submitted the following 

FIN DING.—* » * *» * 

Issue (1). I find * * * * * * that there 
was a separate oral agreement constituting 
a condition precedent to the sale-deed coming 
into operation. 

Issue (2), * * * * * * * the agreement 
was not that the sale-deed should come into 
operation only if she died of the disease she 
was then suffering from, but that it was that 
it should come into operation only in the 
event of her death, whenever that may 
happen. . 

Issue (8). .* * * * * the consideration 
referred to in Exhibit I was nof intended to 
be paid by the 1st defendant. 

Issue (4. * * * * it was intended that 
the Ist defend int should be put forward as 
the ostensible owner of the property conveyed 
under Exhibit I, but that possession and 
enjoyment should continue with the plaintiff 
during her life-time. 

This second appeal coming on for final 
hearing on the 11th August 1915, after the 
return of the findings of the lower Appel- 
late Court upon the issues referred to it 
for trial, and having stood over for con- 
sideration till this day, the Court delivered 
the following E l 

JUDGMENT.—The findings of the Dis- 
trict Judge ave notas clear as they might 
be. But we understand them to amount 
to this: that no title was intended to pass 
under. the document Exhibit £ until the 
death of plaintiff, on which the properties” 
would vestin defendants. There is evidence 
to support this view, and we see no reason 
for not accepting it. It follows that the 
document was really intended to operate as a 
‘Will and would be revocable by plaintiff at 
any time. . 

On this view, we see no reason to modify 
the decree of the lower: Appellate Court 
except as to costs. Bearing in mind that 
plaintiff has only herself to blame for the 
litigation into which her disingenuous conduet 
has landed her, we direct that both parties 

*.bear their own costs throughout. 


Appeal dismissed. 


PUNJAB CHIEF COURT. 
Sgcoxp Civir, ÁpPEAL No. 1367 or 1918. 
March 31, 1918. ` 
Present:—Mv. Justice Shadi Lal and 
Mr. Justice LeRossignol, 
AHMAD DIN ANIS.UL-RAHMAN— 
PLAINTIFFS— APPELLANTS 
versus ; 
ATLAS TRADING COMPANY or DELHI - 


DEFENDANT— RESPONDENT. 

Civil Procedure Code (Act V of 1928), s. 104 (1) 
(f), (2)—Order filing private award in part—Second 
appeal, whether convpetent— lirror of law, whether ground 
for revision, , 

On an application for filing an award made without 
the intervention of the Court, it was decided that 
part of the award, being on matter which could 
not be the subject-matter of arbitration, was void: 
but that the valid portion of the auard being epar- 
able from the invalid one, the award could be filed so 
far as it was free from the objection of invalidity. 
On appeal the application for filing the award was 
rejected on the ground that a private award mist 
be either affirmed in its entirety or rejected in toto: 

Held, (1) that no second appeal lay in the case; (p. 
80, col. 1.] 

(2) that the order was not open to revision as 
an error of law is nota material irregularity and did 
not constitute a ground for-revision. [p. 8 , col. 1.] 


Second appeal from the decree of the 
Divisional Judge, Delhi, dated the 16th June 
1913. 


Mr. Nanak Chand, for the Appellants. 
Mr. Moti Sagar, for the Respondent. 


JUDGMENT.—The _ plaintiffs-appellants 
applied to the Court of first instance under 
paragraph 20 of the second Schedule to the 
Civil Procedure Code for filing an award 
made without the intervention of the 
Court. The Court decided that part of the 
award, being ona matter which could not 
be the subject-matter of arbitration, was 
void; but as the valid portion of' the award 
was separable from the invalid one, the 
Court ordered the award to be filed so far 
as if was free from the objection of 
invalidity. Upon appeal by the defendant, 
the learned Divisional Judge held that a 
private award must be either affirmed in 
its entirety or rejected in foto and that the 
order of the lower Court. accepting part 
of the award was bad in law. He accord- 
ingly accepted the appeal and rejected the 


“application for Gling the award. 


‘The plaintiffs have preferred 'a second 


` appeal from the decision of the : Divisional 


. 


^ 
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Judge.and we have no hesitation 
ihat no second appeal lies in 
It is clear that the decision of 
of first instance was an “order” 
decree” and that an appeal 
was preferred under section 104 (f), Civil 
Procedure Code. Now, section 104, sub- 
section (2), provides in the clearest possible 
terms thatno appeal lies from an order 
passed in appeal under that section. We 
must, therefore, hold that the second appeal is 
incompetent. 

Mr, Nanak Chand has, however, asked 
us to treat the memorandum of appeal as 
an application for revision; but we are 
of opinion that there is no good ground 
for interference on revision. It is manifest 
that the order of the Divisional Judge 
is entirely im accordance with the 
principle of the judgments passed under 
the Civil Procedure Code of 1882, and 
the question, whether the law has been 
modified by the new Code, is not free from 
difficulty. 

It is true that paragraph 14 (a) of the second 

Schedule of the Code of 1908 authorizes the 
Court to accept the valid portion of an award 
if itis separable from the bad portion 
thereof; but it is a, debatable point whether 
that provision is applicable to an award 
made outside the Court. The judgment in 
Dhanpat Rai v. Musammat Kahn Devi (1) 
has applied the rule laid down under the 
Code of 1882 to a case which was decided 
under the new Code and has impliedly 
held that the Code of 1908 did not change 
the existing law in regard to private 
awards. In these circumstances, it cannot 
be said that the decision of the lower 
Appellate Court is so palpably erroneous 
as to call for interference on revision. 

Taking the matter in the most favourable 
light for the appellants, the only thing 
that can be urged is that the lower Appel- 
late, Court has made a mistake of law. 
But it has been repeatedly held that 
an error of law is not a material ir- 
regularity and does not constitute a ground 
for revision, : 

Further, the fact that another remedy 
by way of regular suit to enforce the 
award is available to the appellants, is 
also a ground for our declining to 


.in holding 
the case. 
the Court 
and nota 
against it 


(1) 23 Ind. Cas. 422; 30 P. K, 1914 11 P. W.R. 
1914; 31 P. L. R. 1014. 
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exercise the „discretionary | jurisdiction in 
revision. ' : 

For these reasons we dismiss the appeal 
with costs. 

Appeal dismissed. 
MADRAS HIGH COURT. 

Seconp Crviu APPBAL No. 237 or 1914. 
September 1, 1915. 
Present:—Mr. Justice Spencer and 

Mr. Justice Seshagiri Aiyar. 
SUNDARAM IYER AND OTHERS— 
DRFENDANTS—À PPELLANTS 

A versus 
KULATHU AIYER-—PrAINTIFF— 
RESPONDENT. 

Madras Estates Land Act (I of 1908), ss. 3 (5), 5, 
58, 111, 112—Person entitled to arrears of rent, if 
landholder—-First charge on holding, right of—Land- 
holder out of possession, whether can attach holding— 
Remedy open to him. 

A person to whom arrearsof ront are due is a “Jand- 
holder” notwithstanding the fact that his estate has 
terminated, but he has not a first charge on tho 
holding. He can distrain the moveable property 
or the trees on the holding of the defaulter but is 
not entitled to attach the holding itself. (p. 85, col. 1.1 

Ramsaami v. Bhaskarasami, 2 M. 67 at p. 78 (P. C. 
6 C. L. R. "41; 6 I. A. 170; 3 Ind. Jur. 420; 4 Sar. P. 
O. J. 50; 8 Suth. P. C. J. 646; 3 Shome L. R. 36, 
followed. 

Arthur Henry Forbes v. Maharaj Bahadur Singh, 28 
Ind. Cas. 632; 18 C. W. N. 747; (1914) M. W. N. 397; 
15 M. L. T. 880; 12 A. L. J. 653; 27 M. L.J. 4; 1 L 
W. 1059; 41 0.926 (P. O.), followed. . 

Second appeal against the decree of the 
District Court of Tinnevelly, in Appeal 
Suit No. 111 of 1913, preferred against 
that of the Revenue Divisional Officer 
of Shermadevi, in Summary Suit No. 3 
of 1912. 

Messrs. M. D. Devadoss and V. S. Govinda- 
chariar, for the Appellants. 

Mr. 8. Ramaswami Atyar, for the Respond- 
ent, 

JUDGMENT. 

SPENCER, J.— The question which we have 
to decide is, whether a Jandholder in 
Madras who has ceased to be a landholder 
can recover rent for the years when he 
was a landholder by bringing the ryot’s 
holding to sale under the provisions of- 
Chapter VI of Madras Act I of 1908. 


.For Bengal it has been decided by the Privy 


Council with reference to the Bengal Tenapcy 
Act that he cannot [Vide Arthur Henry 
Forbes v. Maharaj Bahadur Singh (1)]. The 

(1) 28 Ind, Cas. 632; 18.0. W. N. 747; (1914) M. 
W. N. 807; 15 M. L. T. 380; 12 A. L. J. 693, 27 M. L. 
J.4; 1 D. W. 1059; 41 0, 926 (P.O). - Y ow 
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Madras Estates Land Act is modelled on 
the Bengal Tenancy Act. Therefore, the 
above decision must have great weight with 
us.so far as it is based on provisions which 
have been repeated in the Madras Act. 
There are, however, sqveral distinctions 
between the two Acts. [n Bengal a land- 
lord must bring a suit and obtain a decree 
before he can bring to sale the tonant’s 
holding. In Madras he can proceed sum- 
marily to attach the holding by notice to 
the defaulter served through the Collector, 
provided, that he has exchanged a patta 
and muchilika with the ryot or tendered 
him sach a patia as he was bound to 
accept, Section 5 of Madras Act I of 
1908 and section 65 of Bengal Act VIII 
of 1885 both declare that. the rent shall 
be a first charge upon the holding. .Sec- 
tion 109 of the Madras Act provides for 
the case of a conflict between the right 
of a landholder distraining produce and 
the right of a Civil Court deeree-holder 


by declaring that the landholder’s right ' 


shall prevail, but this does not apply to 
the case of a landholder selling the syot’s 
holding. As in Madras he does not occupy 
the position of a decree-holder, there can 
be no competition from other decree-holders 
for rateable distribution of the proceeds 
of the sale. 

Section 148, clause (A), of the Bengal 
Tenancy Act, which declares that "notwith- 
standing anything contained in section 232 
of the Civil Procedure Code an application 
for the execution of a decree for arrears 
obtained by a landlord shall not be made 
by an assignee of the decree unless the 
landlord’s interest has become and is 
vested in him,” does not finda place in 
the Madras Act. Thus one strong argument 
for the position that the right to sell the 
holding for arrears is vested in the 
landholder qua  landholder is wanting. 
The Privy Council decision dwells on the 
anomaly which’ would arise by two persons, 
the landlord and the  ez-landlord, having 
‘simultaneously a first charge on the tenure, 
and it goes so far as to class the ex-landlord 
as an outsider. 

This anomaly would present no real 
difficulties in Madras.. Under section 111, 
& landholder cannot sell the holding for 
arrears until the revenue year in which 
they became due is over, and he has under 
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section 112 only one year in which he 
can take this step. Unless proceedings 
begun by one landholder were still going 
on when the succeeding landholder wished 
to sell the holding for the rent of the 
following year, there would be no conflict 
of interests. Even after the sale of the 
holding the purchaser would be liable for 
the rent of the year in which he was in 
occupation. In case of a dispute between- 
two or more rival claimants to the title 
of landholder, section 8 (5) provides that 
the person who shall he deemed to he 
landholder for the purpose of this Act is 
the person whom the Collector may 
recognise or nominate as  landholder. 
Again, when there is an intention to dis- 
tinguish between landholders in possession 
and other landholders who have no 
subsisting interest, the Madras Act speaks 
distinctly of landholders in possession (ride 
section 200). This may be used as a not 
very convincing argument that where the 
word “landholder” occurs in the Act without 
qualification, it includes persons out of 


possession. 
I will now consider whether there are 
any other indications within the four 


corners of the Act that landholders have, 
as in Bengal, no right to proceed against 
their vyots holding, unless their interest 
as landholders subsists at the time. 

It is provided in section 53 that the 
remedy of landholders against the ryots’ 
moveables and holdings under Chapter IV 


of the Act is only available to those 
landholders who have exchanged a patta 
aud  muchilka with their ryots, or have 


tendered them such a patta as they were 
bound to accept, or there must be a valid | 
paita or muchilika. continuing in force. 
Can it be said that a valid patta or 
muchilika “continues in force’ between a 
ryot and landholder who has ceased to 
have any subsisting interest in the estate? 
If the answer is ‘No, but he isa person 
who has exchanged or tendered a patta 
under the first part of section 53,’ we 
must then look to section 52 and we find 
this section declaring that no ryot shall 
be bound to accept a patta for a period 
of mure than one revenue year and that 
pattas and muchilikas accepted or exchanged 
for any revenue year remain in force only 
until the commencement of the revenue 
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year for which fresh patias are accepted or 
exchanged. 

Under the old Act (VIII of 1865) it was 
recognised by the Privy Council in 
Ramasami v. Bhaskarasami (2) that there 
must be a subsisting relation of landlord 
and tenant for the exchange of pattas 
and muchildkas. 

The result, therefore, is that distraint 
and sale are remedies open only to land- 
holders who have at the time of exercising 
this power a valid patta in force between 
themselves and their vyots. I am aware that 
in his commentary on the Act, Mr. V. 
Ramadoss takes a different view, but the 
illustration which he gives to make the 
matter clear begs the whole question. 

Again, in section 3 (5) a landholder is 
defined as ‘a person owing an estate or 
part thereof! and it is doubtful if he can 
lay claim to be called such a landholder 
merely because at some previous date he 
has owned an estate. If, as in this case, 
he is a lessee and comes within the des- 
cription of a person “entitled to collect 
the rents of the whole or any portion of 
the estate by virtue of any transfer from 
the owner,” there can be no reason for 
imputing to the Legislature an intention 
to create in favour of such persons rights 
of greater extent and duration than those 
which are declared to be -the property of 
owners who are landholders in their own 
right. 

I am, therefore, of opinion that the lower 
Courts were right in their conclusions 
that, as the defendant was not the lessee 
for Fasli 1322, he could not attach the 
plaintiff's lands for the arrears of Fasli 
1321. In such cases the only remedy 
left to the  ea-landholder is the 
right of suing upon his contract for rent. 

This second appeal is dismissed with costs. 
The memorandum of objections is algo dis- 
missed with costs. 

SESHAGIRI Atyar, J.—Vagikulam is an inam 
village belonging to the Vyasaraya Mutt. 
The defendant had a lease of it from the mutt 
for 10 years up to the end of Faslz 1321. His 
son became the lessee in Fasli 18322. The 
plaintiff, who is a ryot of the village, is alleged 
to have made default in the payment of rent 


for Fasli 1321. In or about September 1912, 

(2) 4 M. 67 at p. 73 (P. C.); 5 C. L. R. 341; 6 L. A. 
170;.3 Ind. Jur. 420; 4 Sar. P. C. J. 60; 8 Suth. P. C. 
J. 646; 3 Shome L. R, 36, 
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the defendant attached the plaintiff's holding 
for the arrears. This suit is to raise the said 
attachment. The only question for decision 
is whether defendant, who had ceased to be the 
lessee from .uly 1912, can attach the plaint- 
iffs holding for the rent due to him while 
he was the lessee. There is no question that 
the defendant was a landholder upto the 
end of Fasli 1321. See Bachu Perrajugar v. 
Bhogireddy Subbarayudu (8). It is also undis- 
puted that the lessee who succeeded the 
defendant was a landholder at the time 
when the attachment was made. 


After hearing the matter argued very 
fully on both sides and having regard to the 
grounds of the decision in Arthur Henry Forbes 
v. Maharaj Bahadur Singh (1), I have, though 
not without hesitation, come to the conclusion 
that the defendant had no right to enforce 
the attachment of the plaintiff’s holding in Sep- 
tember 1912. The reasoning of the Judicial 
Committee in Arthur Henry Forbes v. Maharaj 
Bahadur Singh (1) applies to this case, 
although, as I shall presently show, the pro- 
visions of the Act which the Privy Council 
had toconstrue, differ in some material respects 
from the Estates Land Act. The definition 
of "landholder"' would apply, in my opinion, 
to the defendant. The somewhat hypercri- 
tical comments of the learned Vakil for the 
respondent on the language of section 3 (5) 
have not convinced me to the contrary. He 
laid stress upon the phrase "owning an estate" 
and argued that it predicates a subsisting 
interest at the time of the attachment. The 
next clause “entitled to collect the rent,” 
would certainly apply to the man whose Jease 
had expired but to whom arrears were still 
due. I do not think that the word “owning” 
was intended to negative the rights of persons 
who owned the estate at the time the arrears 
fell due. Another argument which belongs 
to the same category is the distinction sought 
to be made between rent and arrears of rent. 
Í am of opinion that the defendant was aland- 
holder when he attached the holding. One 
has only to look at section 200 of fhe Act to 
see that the Legislature in Madras contem- 
plated the existence of landholders with 
co-ordinate or mutually exclusive rights. It 
is different in Bengal The definition, of 
“landlord” (it is not landholder) is that he is 


(3) 12 Ind. Cas. 171; 86 M. 126; 10 M, L. T. 282; 
(1911) 2 M. W. N. 251, : 
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a person: tmmédzately tinder whom a tenant 
holds". This would undoubtedly exclude the 
defendant in Bengal. So far as I am able to 
see, there can be but one landlord at a time 
in Bengal, although there may bea proprietor 
and a landlord. There is a0 provision in the 
Bengal Tenancy Act corresponding to section 
200 of our Act which limits the power of the 
landholder in possession. Consequently the 
observation of the Judicial Committee in 
Arthur Henry Forbes v. Maharaj Bahadur Singh 
(1) that there can be but one landlord, cannot 
apply to conditions which obtain in Madras. 

It seems to me that to hold that on the 
expiry of the lease the lessee has no right 
of distraint would render nugatory the pro- 
visions of the Act. Sections 77 and 111 
make it clear’ that distraint proceedings 
should be commenced only if the rent due 
during the “next preceding 12 months 
femains unpaid." These sections do not 
impose the further restriction that at the time 
of the distraint, the distrainer must be the 
sole landholder. As proceedings of this kind 
are prohibited during the year that rent falls 
due, it seems to me that the Legislature 
contemplated action being taken by the 
person who had the estate when the arrears 
fell due. On the other hand, the Bengal 
Legislature confers the right to distrain 
only on the person in whom the estate 
vests at the time. Section 148 (A) prohibits 
an assignee of a decree from distraining 
unless the estate itself is transferred to him. 
There is no corresponding provision in the 
Madras Act. I do not think that the fact 
that in Bengal distraint proceedings have to 
be taken after decree in a Civil Court affects 
the question, My conclusion upon this 
portion of the case is that the defendant was 
entitled to distrain. 

The third question i$ “could he distrain the 
plaintiffs holding?” It is here that the 
ratio decidendt of the Privy Council decision 
affects the defendant. In the Madras Aot, 
there is & provisionfor the landholder dis- 
training the general moveable property of 
the defaulter. See section 77. In section 
121 of the Bengal Tenancy Ast, which 
corresponds to section 77, this power is not 
given. In Madras, (a) the holding, (b) the 
crops on the holding, (c) the ordinary moveable 
property of the tenant and (d) the trees on 
the holding, subject to specified exceptions, can 
be distrained. In Bengal the distraint can 
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only be with reference to (a) and (5). There- 
fore, if in the present case, the defendant 
had distrained the moveable property or the 
trees, I would have held that the proceedings 
were not illegal; both the landholders having 
the right to distrain these properties. In 
the vase of the holding itself, section 5 of 
the Madras Act and section 65 of the Bengal 
Tenancy Act give the landholder or the land- 
lord, as the case may be, a first charge for 
the rent due. In Madras, the first charge 
extends to the crops on the holding as well, 
but although in Bengal the crops can be 
distrained, the rentis not made a first charge 
on them. This right of first charge must 
be taken to have been given only to the 
landholder who has a subsisting interest. 
[See Ramasami v. Bhaskarasami (2).] There 
would certainly arise a conflict of interests in 
the case of the holding being attached by two 
persons. ‘The lessee that has passed out may 
not take action until the very end.of the 
second year. The lessee in possession may 
commence proceedings in the beginning of 
his second year. As some time must elapse 
before the holding is brought to sale, the 
question will have to be dealt with whether 
both or either of them had the right to attach 
and whose rights should take precedence. It 
was argued that this dispute can be settled 
by the Collector under the second clause of 
section 8 (5) of the Estates Land Act. I 
think the clause would only enable the 
Uollector to recognise one of two claimants 
as the landholder. It would not authorise him 
to decide the question of priority regarding 
the rights of two landholders. The Judicial 
Committee in the Caleutta case pointed out 
in more than one place that the right to 
distrain the holding is dependant upon 
the right of first charge. It is also pointed 
out that “to acquire the right which the 
section gives, not only the person obtaining 
the decree must be the landlord at the time, 
bat the person seeking toexecute it by sale 
of the tenure. must have the landlord’s 
interests vested in him.” Again we have 
this strong expression of opinion: “Tn whose 
decree and on whose application is the tenure 
to be sold? The question admits of only 
one answer, that itis the existing landlord 
alone who can execute the decree; the ez- 
landlord is an outsider, and, whilst he can 
execute his decree against the debtor as a 


money-decree, he has no remedy against-the ° 
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The expression “existing landlord” and “ews 
landlord” may not be appropriate to designate 
theposition of the two landholdersin Madras, 
but there is no doubt thatthe Judicial Commit- 
teehave clearlyand emphatically laid downthat 
a holding can be sold only by the landlord who 
has a subsisting interest in the estate. The 
language of section 127 of the Estates Land 
Act is in favour of this position. Under 
clause (c), if the holding is sold, the person to 
whom the arrears were due in the previous 
Fasli gets no portion of it. The arrears 
payable under clause: (b) will go to the 
attaching landholder and not to the 
person whose interest has ceased. I must, 
therefore, conclude that the holding can 
be attached only by the landholder who has 
the estate still in his possession. _ 

As I have discussed the sections at some 
length, I may re-state my conclusions thus:— 

l. A person to whom arrears are due is & 
landholder, notwithstanding fhe fact that 
his estate has terminated. 

2, The law does not give him a first charge 
on the holding. 

3. He can distrain the moveable property 
or the trees on the holding of the defaulter. 

. 4. He is not entitled to attach the holding. 

These propositions will reconcile the pro- 
visions of the Estates Land Act with the 
decision of the Judicial Committee in Arthur 
Henry Forbes ve Maharaj Bahadur Singh (1). 
The second appeal must be dismissed with 
costs. The memorandum of objections must 
also be dismissed with costs. 

Appeal dismissed 


PUNJAB CHIEF COURT. 
Seconp Civit Appear No. 1289 or 1913. 
March 31, 1915. 

Present: —Mr. Justice Rattigan and 

. ` Mr. Justice Chevis. 
TUFEL MUHAMMAD AND OTHERS— 
PLAINTIFFS— APPELLANTS 
versus 
SHAHAB DIN AND OTHERS— DEFENDANTS— 


e , RESPONDENTS, 
Quatom-—Succession—Belf-acquired property—Kakezai 


probandi-—Afuhammadan Law, whether can be pleaded 
am second appeal. 

' Among Kakezai Sheikhs of Hoshiarpur a collateral 
cannot oust a sister or her descendants from pro- 

perty which was acquiredby her brother and has, after 
his death, come into her possession, [p. 86, col. 1.] 

. Where "the plaintiffs based their claim to succeed 
upon a special custom but having failed to establish 
it sought to rely upon their personal law: 

Held, that the plaintiffs could not in second appeal 
ask the Court to decide the caso upon the basis of 
Muhammadan Law. [p. 86, col. 2.] 


Second appeal from the decree of the Divi- 
sional Judge, Hoshiarpur Division, dated the 
28th March 1913. 


Mr. Fazal-i- Husain, for the Appellants. 

Bakhshi Tek Chand,, for the Respondents, 

JUDGMENT.—One  Shams-ud.Din, an 
ekka-driver of: Hoshiarpur town and by 
caste a Kakezat Sheikh, died in 1891 leaving 
a widow, Musammat Hitti, who, upon her 


husband's death, took possession of the 
property left by him and retained the same 
until her own death in October 1911. 
Plaintiffs, who are agnates in the fourth 
degree of Shams-nd-Din, brought the 
present suit in February 1892 and in it 
they claim to recover the said property from 
the defendants, Musammaf Umri (who is 
the daughter of a sister of the deceased) and 
Nizam Din, who is the son of another sister 
of deceased, 


` Defendants pleaded that of the property 
in dispute the moveables belonged to 
Musammat Hitti herself and the house was 
the acquired property of Shams-nd-Din; 
that Musammat Hitti succeeded to the house 
as absolute owner after her husband's death; 
that Musammat Hitti had prior to her death 
made an oral gift of the property in suit to 
Musammat Umri; and that in any case 
plaintiffs had no right to succeed to the 
house in the presence of Musammat Umri and 
Nizam Din. 


It is quite clear from the. plaint and the 
statement made in Court by plaintiffs that 
the latter based their claim to succeed 
upon a spacial custom whereby they were 
entitled, after the death of Musammat Hitti, 
to succeed to the whole of the property to 
the entire exclusion of Musammat Umri and 
Nizam Din, the direct descendants of two of 
Shams-ud-Din’s sisters, and in their plaint 
and pleadings no reference was made to tha 
Muhammadan Law of succession, i 


E 


` afgue that in 
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The first Court found that the moveable 
property had not been proved to have been 
the property of Shams-ud-Din; that the 
house was the acquired property of the 
latter; and that plaintiffs had failed to 
prove that by custom they were entitled to 
succeed to such property in preference to 
sisters and sisters’ descendants, or that 
Musammat Hitti had no power to make 
a gift of it to the defendant, Musammat 
Umri. It accordingly dismissed the suit. 
The Divisional Judge on appeal agreed with 
the first Courts findings as regards the 
moveables and as to the validity of the 
gift of the house to Musammat Umri. 
He further held that plaintiffs had failed 
to prove that they were the heirs or 
reversioners or residuaries of Musammat 
Hitti. I 

Plaintiffs succeeded in obtaining from the 
Divisional Judge’s successor-in-office a certi- 
ficate to the effect that there was a question 
of custom involved in the case, viz., whether 
Kakezat Shetkhs of Hoshiarpur are governed 
by Customary Law in the matter of inherit- 
ance, and that the case was of sufficient im- 
portance to justify a further appeal. Upon 
the strength of this certificate, an appeal 
preferred by them to this Court was ad- 
mitted to a hearing before a Division 
Bench, and has been argued before us at 
some length on tteir behalf by Mr. Fazal-i- 
Husain. ; 

It is obvious that upon the record as it 
stands plaintiffs’ claim, based as it was 
upon a special custcri whereby collaterals 
entirely exclude sisters in succession to ac- 
quired property, must fail, as the three alleged 
instances given in proof of this custom 
are absolutely valueless. Hach instance is 
easily explainable—and indeed has been ex- 
plained—on grounds which are wholly 
consistent with the defendants’ contention 
that a collateral cannot oust a sister or her 
descendants from property which was acquir- 
ed by ‘her brother and has, after his death, 
come into her possession. Defendants are in 
possession, and it is fer plaintiffs to prove 
that they have the right to  recovor the 
property from the former. 

This they have failed to establish, and Mr. 
Fazal-i-Husain, realising the weakness of his 
clients’ ease, upon this point, wished to 
‘any event plaintiffs were- 
entitled under the Muhammadan aw io 
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claim part of the property, The obvious 
answerto this, is that plaintiffs never 
relied upon their personal law in the Courts 
below. They deliberately ignored its provi- 
sions and strenuously urged that they were 
heirs by special custom to the entire 
property, though if Muhammadan Taw 
applied, they could at best have claimed 
only 1/12th, sisters being entitled to $rds and 
Musammat, Hitti to }th, and Musammat 
Hitti’s share having been gifted to Musam- 


mat Umri. The first Court, no donbt, 
framed an issue as to plaintiffs’ possible 
rights under Muhammadan Law, but it 


gave no finding- on that issue ‘probably 
because plaintiff: never urged their rights 
under that law), and dismissed the suit on 
the ground that plaintiffs had failed to prove 
the custom set up by them. In the cir- 
cumstances, if plaintiffs had renlly relied 
on their personal law in the alternative, 
we would have expected to find in their 
memorandum of appeal to the Divisional 
Judge’s Court a ground tothe effect that in 
any event, plaintiffs were entitled to part 
of the property under that law. But there 
is in that memorandum of appeal no hint 
of any such alternative claim, and it is too 
late now in second appeal, when plaintiffs 
realise the hopelessness of their claim as 
preferred, for them to ask us to decide the 
ease upon the basis of Muhammadan Law. 
They have vainly endeavoured to wrest 
the whole property from defendants and 
by so doing have saerifieed—and deliber- 
ately—the very small share that might 
have fallen to them if they had taken 
their stand on Muhammadan Law 

The suit has been rightly dismissed, as 
have , failed to establish the 
custom upon which they relied, and we 
accordingly dismiss the appeal with costs. 

Appeal dismissed. 
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MADRAS HIGH COURT. 

APPEAL against OnpgR No. 370 or 1913. 

Mareh 19, 1915. 

Present: —Mr. Justice Seshagiri Aiyar and 
Mr. Justice Kumaraswami Sastri, 
RAJE BOMMARAJU VENKATA PERU- 
MAL RAJU BAHADUR VARU, MINOR BY 
GUARDIAN W. A. VARADACHARIAR— 
Respowpant No, 2— APPELLANT 
versus 
SUBRAMANYA NAYANI VARU AND. 

: OTHERS—P gTrTIONERS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXI, rr. 10, 64 
~-Egecution—Order for attachment —Applicaton for 
emeculion not disposed of—Subsequent, application for 
sale of property, whether barred. 

Where an order for attachment was: made on an. 
execution application but the application was not 
disposed of in any way and another application was 
made for the sale of the property: 

. Held, (1) that there could be no bar of limitution 
` in the case as tho deoree-holder was only asking 
that effect be given to the application which was 
already pending before the Court; 

(2) that the decree-holder had not disabled himself 
by laches from seeking to enforce his remedies under 
the pending application. 

Subba Chariar v. Muthuveeram Pillai, 14 Ind. Cas. 
264; 86 M. 553; 24 M. L. J. 645, Venkatamma v. 
Manikkam Nayani Varu, 26 Ind. Cas. 244; 16 M. L. 
T. 399, followed. 

Appeal against the order of the District 
Court of North Aroct, in Execution Petition 
for Revision No. €6 of 1910, in Original Suit 
No. 27 of 1884. 


Mr. L. A. Govindaraghava Adyar, for 
the Appellant. 
Mr. T. V. Venkatarama Adyar, for the 


Respondents. —— -> 

JUDGMENT.—An order for attachment 
was made on the execution application in 
1897. That application has not been disposed 
of in any way. ‘The present one was to sell 
the attached property. There can be no 
bar of limitation in such cases, as the decree- 


holder only asks that effect be given to the’ 


application which is still pending before 
the Court. His present prayer should not 
be regarded as a new application. We are 
unable to bold that the decree-holder has 
either abandoned his application or that he 
has disabled him-elf by laches from seeking 
to enforce his rsmedies under tle pending 
application. Follo ving Subba (haría. v. Muthu- 
veeram Pillai (1) and Venkatamma v. Manikam 
Nayani Varu (2) we hold that the application 
15 1n time and dismiss this appeal withco sts. 


Appeal dismissed. 
(1) 14 Ing. Cas. 264/35 M. 553 ,24 M. L. J. 545. 
a (2) 26 Ind,-Cas, 244; 16 M. L. T, 399. 
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BOMMARAJU VENKATA PERUMAL V. SUBRAMANYA NAYANI VARU. 


NGA LU DAW vt. MI MO' YI. 


-UPPER BURMA JUDICIAL COMMIS- 
STONER’S COURT. 
~ SzocoND OivIL Appuan No. 153 ce 1914. 
April 22, 1915. 
Present:—Mr. MeColl, A. J. C. 
NGA LU DAW AND ANOTHER—PLALINTIFFS— 
, APPELLANTS 
versus 
MI MO YI AND ANOTHER—DEFENDANTS— 
| RESPONDENTS, 

Buddhist Law—Inheritance-—“Payin” and “letietpwa” 
property, meaning of— Right of child claiming through 
both parents—“Auratha” son, definition of —Qut-of-time 
grand-children, right of, to inherit—Verbal mortgage— 
Subsequent docwment-—Oral evidence admissible to 
prove transaction, 

“Payin” property means property already owned 
by a person when he or she marries, whether he or she 
actually obtained possession or not, Property inherit- 
ed by 8 person during marriage is not ‘ payin” but 
"lettetpwa." [p. 89, col. 2.] 


A child who has a claim through both parents 
gets a double portion both of inherited and of other 
lettetpwa property of what a child, who claims through 
one only, gets. [p. 90, col. 1.] 


Ma Sin Nyo v. Ma Kywe, U. B R. (1892-96), IT, 160 
Maung Tun Gyaw v. Ma Balo, U. B. R. (1897-01 , H, 
185 and Ma Min E, v. Ma Kyaw Tahi, L. B. R. (1892. 
1900) 361, followed. 


Maung Gale v. Maung Bya, 4 L. B. R. 189, dissont- 
ed from. 


Out-of-time grand-children, ifthey be the children 
of the ‘auratha’ son, receive the same share as their 
youngest uncle or aunt. [p. 92, col. 1.] 


The Atratha son is the son who in case his father 
dies or becomes incapacitated is competent to take 
his place in the family. [p 92, col. Lj | 

A married three wives in succession. His 
son by the lst wife having predeceased him. His 
grandsons sued his daughters by the other wives 
for their share of the property left by A. The defend. 
ants contended (1) that all the lands were 
inherited by A during his 8rd wife's coverture; (2) 
that certain plots had been mortgaged by A and 
redeemed by the lst defendant; (3) that the plaintiffs 
were not entitled to inherit as they had been guilty of 
unfilial conduct; (4) that, at/any rate, they were liable 
for their share of A’s funeral expenses and (5) that A 
had given certain plots of land to the lst and 2nd 
defendants: 


Held, (1) that the gift to the Ist and 2nd defend- 
ants, even if proved, was invalid as they were hving 
with the father athe time; [p 89, col. 1.] 


(2) that ‘he presumption was that the plaintiffs 
were entitled to inherit and the burden of proving 
unfilial conduct wason the defendants and that the mere 
fact that the plaintiffs took no partin maintaining 
A, though he was blind andlame for many years 
before. his death, was not sufficient; [p. $9, onl. 2.] 

(8) that if the plaintiff's father had been alive he 
could have been entitled to inherit one-half ef thee 
property acquired during his mother's marriage, a 


` 
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quarter of the property inherited by 4 during either 
of the other twomarriages and one-third of A's “payia’’- 
brought to the 1st marriage, and the plaintiffs were 
entitled to get their father’s share between them; 
[p. 91, col. 2; p. $2, col. 2.) 

(4) that the lst defendant having  re-deemed 
certain lands the plaintiffs must pay their share of 
the mortgage-money before getting their share of 
the inheritance; [p. 92, col. 2.] 

(5) that, as two different plots of land were mort- 
gaged and redeemed as one parcel, the plaintiffs being 
entitled to one third of one and one-fourth of the other 
and the areas and values of the two were also differ- 
ent, it was fair under the circumstances of the case to 
apportion the charge according to the valuo of the 
Jands than according to the area. [p. 98, col. 1.] 


Where a mortgage is effected vorbally and posses- 
sion is given, the transaction is complete and the 
fact that a document is subsequently executed does 
not bar oral evidence of the original transaction, [p. 
89, col. 2.] 

Mr. S. Mukerjee, for the Appellants, 


Mr. C. G. S. Pillay, for the Respondents. 

JUDGMENT.—The  plaintiffs-appellants 
are ihe grand-children of Maung Hnin, 
who married three wives in succession, namely, 
Ma Ngwe, Ma Kye U and Ma Kywet O. 
The plaintiffs-appellants are sons of Maung 
Ne Kya, son of Maung Hnin by his first 
wife, Ma Ngwe, who predeceased his father. 

The lst defendant-respondent, Ma Mo 
Yi, is daughter of Maung Hnin by his 
second wife, Ma Kye U. Her sister, Ma 
Mo Hmi, was not made a party to the 
suit as she had been given in adoption to 
others. 

The 3rd defendant-respondent is Maung 
Hnin's daughter by his ithird wife, Ma 
Kywet O. 

The plaintiffs-appellants alleged that 
Maung Hnin had left six pieces of land 
the plans of which are marked *, *, *, 
* and **, 


The total area of these lands is 13:17 
acres. The plaintiffs-appellants claimed the 
whole of *, *, * and *, two-thirds of *, 
and one-sixth of *, total 9-28 acres. Why 
the lands should be divided in that way 
they did not explain, and the matter is 
made still more obscure by the 5th paragraph 
of the plaint, in which it is stated that as 
all the lands were acquired during, their 
mother’s coverture they were entitled to 
one-half and the defendants-respondents to 
one-fourth each. No attempt was made to 
obtain an explanation. 

e. The defence was (1) that all the lands 
kad.been inherited . by Maung Hnin during 
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Ma Kywet O's coverture from his father, 
Maung Kathe, (2) that the land * had 
been mortgaged by Maung Hnin to one 
Maung Paw Kye and that the 2nd defend- 
ant-respondent was working it as his tenant, 
(3) that Maung Hnin had mortgaged the 
lands * and * and the Ist defendant- 


respondent had redeemed them for Rs.. 


61-8-0, (4) that the plaintiffs-appellants 
were not entitled to inherit as they had been 


_guilty of unfilial conduct and (5) that if 


they were held entitled to inherit, they 
should be held liable fer their share of 
the expenses of Maung Hnin’s funeral which 
amounted to Rs. 73-12-0. 

When the case came to trial, a further 
defence was set up to the effect that Maung 
Hnin had given the lands * and * to 
the Ist defendant-respondent and the lands 
* * and * to the 2nd  defendant-re- 
spondent. 


The Township Judge found that the 
lands *, *, * and * had been inherited 
by Maung Hnin from his mother during 
his first wife, Ma Ngwe's coverture and 
that he had inherited the lands * and * 


: during his third marriage from his father. 


He further found that the land * had 
been mortgaged to Maung Paw Kye, and 


that the lands * and * had been redeemed’ 


by the Ist defendant-respondent for Rs. 
61-8-0. He also apparently held that the 
alleged gifts had been proved, and that 
they were vaild, but he dismissed tbe suit 
on the ground that the plaintiffs-appellants 
were not entitled to inherit, as they had 
not assisted in maintaining their grandfather, 
Maung Hnin, who for several years before 
his death was lame and blind. 


On appeal, the learned, District Judge 
found that the alleged gifts had not been 


proved and that the mortgage to Maung. 


Paw Kye could not be proved, asit had 
been effected by, an unregistered mortgage- 
deed. He overlooked the questions of the 
redemption of the lands * and * by the 
Ist defendant-respondent and of the funeral 
expenses; he found that the plaintiffs-appel- 
lants had not been guilty of such conduct 
as would debar them from inheriting; he 
declined to go into the question whether 
Maung Hnin had inherited the lands during 
his first, second or third marriages, because 
he imagined that the inherited property 
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must be ‘payin, and following Maung Gale 
v. Maung Bya (1), he held that if plaintiffs- 
appellants’ father had not predeceased 
Maung Hnin they would have been entitled 
to one-third of the lands, but that as 
they were out-of-time grand-childeren they 
were entitled to one-twelfth, and he accord- 
ingly gave them a detree for a one-twelfth 
share. 

Both the parties have appealed to this 
Court, the plaintiffs on the ground that they 
shoald have been given a bigger share, and 
the defendants on the grounds that the 
lower Appellate Court should have held that 
- the lands had been inherited -during the 
third marriage, that the plaintiffs-appellants 
were debarred by their conduct from 
inheriting and that the gifts were proved. 


As regards the gifts T would say that, 
even if proved, the gift of the lands *, * 
and ** to the 2nd defendant-respondent 
would be invalid as she was living with 
her father at the time. A text from the 

` Kaingza runs: “A gift.made, though not 
in extremis, is invalid if delivery of posses- 
sion has not taken place before the death of 
the donor and it shall revert to the estate; 
but'if there has been delivery of Bosgoseion 
the co-heirs cannot claim it. 


“The above rules refer to children living 
apart from the parents. As regards children 
living with the parents a gift does not take 
effect even when there has been delivery of 
possession, because children living with the 
parents are still under parental control.” 
The same rule is given by the Kandaw, 


Vannadhamma, ` Rasi and Panam Dham- 
mathats and has, I think, generally been 
accepted. 


There is some evidence that the Ist 
defendant-respondent lived with the 2nd 
defendant-respondent and, therefore, with 
Maung Hnin, in which case the gift of the 
lands * and * would be invalid too, but in 
any case I do nòt think the evidence is such 


‘as to establish that Maung  Hnin really. 


and finally divested himself of his property. 
He apparently merely allowed ithe Ist 
defendant-respondent to redeem these two 
pieces of land so that she might help to 
maintain him with its produce. I am of 


opinion, Meracia, that there was no gift. |, 


1 
1 


(ép Bilt, oon 
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As regards the mortgage to Maung’ Paw 
Kye, the lower Appellate Court is wrong. 
In the first place, Maung Paw Kye says 
that the mortgage was first effected verbally 
and thatlater its terms were reduced to 
writing. If possession were given in the 


' first instance the transaction was complete, 


and the fact that a document was subse. 
quently executed would not bar oral 
evidence of the original transaction. In 
the second place, the 2nd defendant-respond- 
ent was admittedly in possession of the 
land *as Maung Paw Kye’s tenant, and 
consequently as Maung Paw Kye was not 
a party to the suit this piece of land 
should not have been included in the 
decree. i 

The Township Judge found that the lands 
* and * had been redeemed by the Ist 
defendant-respondent for Rs. 61-8-0. He 
also found that the accounts of Maung 
Hnin’s funeral had been settled. These 
findings have not been challenged in this 
Court by either side and, therefore, they may 
be accepted. 

With regard to the contention that the 


plaintiffs-appellants are debarred by ünfilial 


conduct from inheriting from Maung Hnin, 
lagree with the lower Appellate Court. 
The presumption is that they are entitled 


to inherit and the burden of proving 
unfilial conduct is on the defendants- 
respondents. The facts that Maung Hnin 


for many years before his death was lame 
and blind and that the plaintiffs-appellants 
took no part in maintaining him, are 
not sufficient. The defendants-respondents 
apparently maintained their father ont of 
his own properties, none of which was in 
the plaintiffs-appellants’ possessiun, and 
there is no evidence that the latter were 
ever called upon to render services and 
refused, or that they were on other 
than the best terms with their grandfather, 
The learned District Judge clearly does 
not properly understand what ‘payin’ 
properly means. It means property already 
‘owned by a person when he or she marries, 
whether hé or she has actually obtained 
possession or not. Property inherited by a 
person during marriage is not ‘payin’ but 
‘lettetpwa,’ although oh divorce the principle 
of nissayo and missio | is applied to, it 
[Mi Myin v. Nga "1e (2)] The lands in 


(2) U. B. R. (1906) Buddhist Law, Divorce 19, ` 
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suit were not admitted to be Maung Hnin’s 
payin property. on the contrary, the plaintiffs- 
appellants alleged that it was all lettetpwa 
of the first marriage and the defendants- 
respondents alleged. that it was lettetpwa 
of the third marriage. 


Ofcourse if Maung Gale v. Maung Bya (1) - 


was rightly decided, it would not matter 
whether the lands were inherited during 
the first or the third marriage, because it 
was held that the rule that the children 
of a marriage during which property was 
acquired get, when that property is parti- 
tioned, double what the children of other 
marriages get, did not apply to property 
inherited during a marriage. 

I am, however, unable to agree with that 
ruling. The principle that a child who 
bas a claim throngh both parents gets 
double what a child who claims through 
one parent, only, gets, was laid down in 
Ma Sein Nyo v. Ma Kywe (8), Ma Min E. 
v. Ma Kyaw Tahi (4) and Maung Tun Gyaw 
v. Ma Balo(5). The principle is clearly 
discernible in many texts, it is a most 
reasonable one and it was not disputed in 
Maung Gale v. Maung Bya (1). Butit was there 
held that it only applied to property acquired 
by the joint exertions of husband and 
wife and nob toinherited property, because 
such property was acquired without exertion. 

I do not think this is a sufficient reason for 
‘differentiating between property inherited 
during a. marriage and other lettetpwa 
property. 

Property given to a married couple could 
not be said to have been acquired by the 
joint skill or labour of both, and yet 
obviously the principle in question would 
have to be applied tosuch property. 


There would have been nothing unreason- 
able ina rule that property inherited during 
a marriage was the separate property of 
the spouse who inherited it, but that was 
not the rule adopted. 


Furthermore, the ruling in question 
seems to me to be directly cpposed to the 
texts that specifically provide for the case 
in point. 

Mr. Justice (now Sir Henry) Hartnoll 
says, "The textslay down no general rule. 


) U. B. R. 1892—90?, II, 159. 
(4) L. R. (1892-1900) 361. 

(5) U. B, R. (1897 —01), 11, 186, 
x 
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The Kungya does not differentiate between 
hereditary and other acquired property. The 
Dhamma gives the son of the frst marriage 
preference over the other two. The Manukye 
gives preference to the son of the marriage 
during the continuance of which the here- 
ditary property was acquired, because he 
has the right to inherit the property through 
both parents, In section 246 the Citéara 


says ...The mother's separate property 
shall be divided equally among all the 
three song... The meaning of this text 


would seem to be that the mother’s hereditary 
property is to be divided equally amongst 
the sons of the three marriages.” Apparent- 
ly, he considered that the texts were so 
contradictory that no general rule could be 
deduced from them and that, therefore, the 
fairest thing to do was to divide inherited 
property. equally amongst all the children and 
he thought that the passage from the’ Cittara 
cited favoured such a distribution. I venture 
the opinion that the learned Judge was 
wrong on both points, 

The Kungyu, it is true, givesa rule which 
is to he found nowhere else. It is one of" 
the oldest Dhammathats reputed to have 
been compiled in the year 758 B. E. and the 
rule which it gives was very likely the rule 
then in force, but it seems to have been 
altered later. The texts from the other 
Dhammathats collected in section 245 of U 
Gaung’s Digest, which are all probably 300 
years nearer the present time and probably 
only a little more than 150 years old, can be 
easily reconciled. 

The rule appears to be, as I have said 
above, that the child who claims through both 
parents gets a double portion both of inherit- 
ed and of other lettetpwa property. The 
Dhamma lays down that where three wives 
are married in succession, “the hereditary 
property of the father shall be divided into 
three shares; the son of the first wife shall 
receive two shares and the two sons by 
the second and third wives shall 
receive the remaining share between them.” 
The remark that the Dhamma gives the son 
of the tirat wife preference over the other two 
seems to me hardly to express the case. This 
text obviously refera to the case where the 
property has been inherited during the first 
marriage, and that is why the son of that 
marriage gets more than the sons of the other 
marriages. Moreover, the compiler of the 
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Dhamma has clearly made a mistake which 
is pointed out by the compiler of the Manukye. 
In the case of two marriages only, the son of 
the marriage during which property was 
acquired would, of course, get two-thirds and 
the son of the other marriage would get 
one-third under the general rule. In apply- 
ing this rule to a case of three marriages the 
compiler of the Dhamma stil gives the son 
of the marriage during which the property 
was acquired two-thirds and consequently 
‘ each of the other sons only gets one-sixth. 
The compiler ofthe Manukye says that this 
is wrong: “As regards the father’s here- 
ditary property the statement that if it is 
acquired during the first marriage and taken 
to the subsequent marriages during which 
no property was acquired it shall be reckoned 
as property belonging to the first marriage, 
and that the son of the first marriage shall 
take two shares and the son of the subsequent 
marriage one share, refers to the case where 
there are only two wives and there is a son 
by each. In the present case, as the three 
sons are of the same father though by different 
mothers, the whole of the father’s hereditary 
property shall be divided into four shares: 
the son of the first wife shall receive two 
Shares and the sons by the second and third 
wives one share each. Debts, if any, shall 
be liquidated similarly. The same rule 
shall, mutatis mutandis, apply if the father 
comes into the possession of the hereditary 
property while living with the second or 
with the third wife, or if debts are contract- 
ed then... A son is given two shares out 
of the property . cquired during his mother's 
life-time, because he has the right to inherit 
the property through both parents." 

The text is as clear asit can possibly be 
and no distinction whatever is made be- 
tween property inherited by the father 
during marriage and property acquired 
otherwise during the same period. 

The text from the Rajabala at’first sight 
appears to distinguish between hereditary 
property and other lettetpwa. The English 
translation runs: “All property other than 
hereditary property, acquired during the 
life-time of each mother, shall be divided 
into four shares and her son shall take 
two shares and the son of each of the other 
two mothers one share each." But this is 
a mistragslation. The text should run: 
“All property other than the wife’s hereditary 
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property, etc.” The excepted property has 
been dealt within the preceding line, which 
Jays down that theson of each mother shall 
succeed to her hereditary property. 

None of the other textsin this section 
refer specifically to property inherited by 
the common parent, but they all agree with 
the Manukye as to the distribution of 
lettetpwa between the three children of three 
different marriages, and if there had been 
any question ofa different rule for property 
inherited during marriage by the common 
parent and other lettefpwa, one would have 
expected that the rule would be given. 

The passage from the Cittara cited by 
Mr. Justice (now Sir Henry) Hartnoll 
cannot bear the meaning which he placed 
on it. 

The texts cited in section 246 of the 
Digest provide for the converse case where 
a woman marries in succession three 
husbands and has a son by each. The 
text in question lays down that her separate 
property shall be divided equally amongst 
allthe three sons, it does not say that 
property inherited by her during one of the 
marriages is to be so divided. The first 
passage from the Cara given in section 
9245 of the Digest itis not translated in 
the English translation—shows clearly 
enough that property inherited by the father 
during one of the marriages is not to be 
divided equally amongst the sons of the three 
marriages. 

I am of opinion, therefore, thatif plaint- 
iffs-appellants’ father, Maung Ne Kya, 
had been living he would have been 
entitled to inherit one-half of the property 
acquired during his mother, Ma Ngwe's 
marriage, a quarter of the property inherited 
by Maung Hnin during either of the other 
two marriages and one-third of  Maung 
Hnin’s ‘payin’ brought to the first marriage. 

lt is, therefore, necessary to decide when 
each of the lands in suit were acquired, 
with the exception of the land *, which is 
nob shown by the plaintiffs-appellants to 
have been in Maung  Hnin's possession 
when he died and which must, under the 
circumstances of the case, be taken to be, 
as alleged, under mortgage to Maung Paw 
Kye and incapable at present of partition. 

There is evidence that * was given to 
Maung Hnin by his father, Maung Kathe. 
I see.no reason to disbelieye this evidence, 
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and as there is none on the other side, I 
accept it, But the plaintiffs-appellants’ 
‘contention that the gift was made during 
Ma Ngwe's coverture, cannot be accepted, 
in view of the evidence that this land was 
given to Maung Hninon the occasion of 
his novitiate. -The presumption is, that “he 
was nat yet married, and that he took thia 
iece of land to his first marriage as his 
payin. Maung Ne Kya if living would, 
therefore, be entitled to one-third of this 
piece of land. 

According to the silos: Ma Pon 
Nyoand Maung Kyaw Nya, the lands *, * 
and * were inherited by Maung Hnin from 
his mother during his first marriage and 
thelands * and * were inherited from his 
father, Maung Kathe, £e. during the third 
marriage. as Maung Kathe died after Maung 
Hnin had married Ma Kywet O. 

The only evidence on the other side is 
that of the witnesses Maung Hmu and 
Maung Te Naung, who say that all the 
lands were inherited from Maung Kathe. 


They are much less definite than Ma Pon^ 


Nyo and Maung Kyaw Nya,and they were 
disbelieved by the Township Judge, and, 
therefore, I think the evidence given by 
Ma Pon Nyo and Maung Kyaw Nya should 
be taken as correct. 

Tf he had been living, therefore, Maung 
Ne Kya would have been entitled to one- 
third of the land *, one-half of the lands 
* and * and one-fourth of the lands * and 
*, It remains to be considered whether the 
plaintiffs- appellants are entitled to these 
shares or ‘as out-of-time grand-children to 
one-fourth of these shares. 

. The learned District Judge in award- 
ing .the plaintiffs-appellants a one-twelfth 
share of the lands overlooked the rule that 
out-of-time grand-children, if they be the 
children . of the  awratha son, receive the 
same share. as their youngest uncle or aunt. 

The ‘question of the definition of the auratha 
Son, however, remains. : The eldest son is 
‘generally but not necessarily the auratha son. 
The son, who in case his father dies or becomes 
incapacitated is, competent to take his place 
in the family, is the awratha son. If the 
eldest son be blind or otherwise incapacitated 
Lis, younger brother, if competent, and not 
e he-*is the anratha Son, vide the text from the 
_Dhammathatkyaw and other texts collected 
in section 62 of the Digest, Volume I. 
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Conséquently, I take it that until the eldest 
son reaches the age of discretion there can 
be no awratha son in the family. Again, 
though the eldest son cannot claim one-fourth 
of the estate from his father on the death of 
his mother, he canclaim that share from 
his mother on the death of his father 
because ` he then takes his father's place 
in the family, he nevertheless, if competent 
to replace his father in case of the latter’s 
death, becomes the 'auratha! son as soon as 


‘he becomes so competent and does not have 


to wait until his father's death to attain 
that position. I think this is clear from 
the texts eollected in section 162 of Volume 
I of the Digest, of which I would particularly 
mention that from the Dhamma, which is 
more emphatic in the original Burmese than 
in the , English trauslation. The Burmese 
runs: “If the eldest, the awratha, son dies 
whilst his parents are still living . . 

7"; thus clearly indicating that the eldest 
son may attain the position of an awuratha 
son whilst his father is still alive. 

It is not suggested that Maune Ne Kya 
was in any way incapacitated from taking 


` his father’s place; he married and bad child- 


ren and, therefore, must have attained the 
age of discretion and in fact only predeceased 
his father by 10 years. He was, therefore, 
the auratha son. 

Tt is not necessary to go into the question 
whether: it is only the eldest son of the 
auratha son that can get the same share. 
as the latter’s youngest brother, because 
Maung Ne Kya’s eldest son is still alive 
and he and his brother—the two plaintiffs- 
appellants—-can obviously only get their 
father’s share between them. 

Lastly, as I have held that the lands * 
and * were redeemed by the Ist defendant- 
respondent for Rs. 61-8-9, it is obvious that 
the plaintiffs-appellants must pay their share 
of this debt before they can get their share. 
of the inheritance 

One final difficulty remains. The lands 
* and * were mortgaged and redeemed 
as one parcel, but the plaintiffs-appellants 
are entitled to one-third of * and to one- 
fourth of the land * and the question is how 
the redemption money is to be apportioned 
between these two lands. The area of * 
is slightly more than five times that of * 
but its value according to the let plaintiff. 


appellant is only five-fourths of the value ~ 
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of.* and this, valuation has. not been dis- - 


puted: I think it is fairer to apportion 
the charge according to the value of the 
lands than according to the area. The 
plaintiffs-appellants must, therefore, pay four- 
ninths of Rs. 61-8-0==Rs. 27.5.4. 

The decree of the lower Appellate Court 
is -accordingly modified as follows: — Upon 
the plaintiffs-appellants paying into Court 
within six mouths of this date the sum of 
Rs. 27-5-4, the lands *, *, *, * and * 
will be partitioned and a one-third share 
of,*, a one-fourth share of the lands * and 
* and a half share of the lands * and 
*'wil be given to the plaintiffs-appellants, 
t. e 465 acres altogether. There will he 
no order as to costs as the plaintiffs-ap- 
pellants claimed about double what they were 
entitled to. 


Appeal accepted. 


MADRAS HIGH COURT. 

Sgconn Civit Appear No. 1506 or 1914. 

: September 13, 1915. 
Present:—Mr. Justice Seshagiri Aiyar and 
Mr. Justice Napier. 

Tar RAJA or PITHAPURAM, rHROUGH 
M. SUBBARAYADU GARU, DEWAN AND 
AUTHORISED AGENT—PLAINTIFF—APPELLANT 

versus 

JONNALAGODDA VENKATASUBBA 

RO W—-DEFENDANT——RESPONDENT, 

Madras Estates Land Act (T of 1908), Ch. IF, s. 52 
—~-Agreementto pay enhanced rate entered into before 
Act came into force—Pattas and muchilikas exchanged 
under Rent Recovery Act, whether binding on tenant 
after Estates Land Act came into force. 

An agreement to pay an increased rate of rent 
entered into before the Madras Estates Land Act 
came into forcé by a person who wasa yearly tenant 
does not bina him after the Act came into force, 
as his status is changed by the Act. [p. 98, col. 2.] 

Section 52 applies only to patitas and muchilikas 
exchanged since the Act came into force and no 
retrospective effect can be given to that section so 
as to bring within its operation pattas and muchilikas 
executed under the Rent Recovery Act, VIII of 1865, 
and tenable for a year only. [p. 98, col. 2.] 


Second appeal against the decree of the 
District Court of Godavari at Rajahmundry, 
in Appeal Suit No. 185 of 1913, preferred 


- against that of the Court of the Head-quar- 


ters Deputy. Collector, Cocanada, in Land 
* Suit No. 122 of 1911. 
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( 


, Mr, S. Srinivasa Atyangar, 
lant. 

' Messrs. P. Narayanamurtht and V. Rama- 
doss, for the Respondent, 

JUDGMENT.—The defendant was let 
into possession before the Madras Estates 
Land Act under Exhibit II[ which fixed 
the rent at Rs. 221 per fasli. Settlement 
operations began in the zemindari, and 
the Settlement Officer recommended ' that 
arent of Rs. 394 should be levied on the 
holding. 

Consequently ii in July 1907 the defendant 
agreed to pay Rs. 394 and odd a year, as 
he understood that to be the recommendation 
of the Settlement Officer. Meantime the 


for the Appel- 


"Madars Estates Land Act came into force, 


and the defendant became a permanent 


tenant. After the first year was over, 
disputes arose regarding the rate of 
rent. Nothing was paid for Fasli 1318. 


Then the officials of the zemindari 
gested that the rent should be brought 
down to Rs. 285. The defendant agreed 
to this, but stipulated that this rate should 
not apply to Fasli 1818. The defendant paid 
at the rate of Rs. 285 for Faslis 1318, 1319 
and 1320. The present suit is to recover the 
balance due on the footing of the rent agreed 
in July 1907. 


The Deputy Collector gave the plaintiff 
a decree for rent at the rate claimed 
by him. The District Judge held that 
he is not entitled to anything more 
than 285 rupees a year. We think the 
lower Appellate Court is right. It was 
argued before us that as the only binding 
agreement was that entered into in July 
1907, under section 52 of the Act, it is enforce- 
able for the suit faslis. We are unable 
to uphold this contention. Chapter IV deals 
with permanent occupancy ryots. The 
agreement come to at a time when the 
defendant-was only a yearly tenant cannot 
apply to his changed status. . Further, we 
are of opinion that section 52 only applies to 
pattas and muchilikas exchanged since the 
‘Act came into force. Under the old Act, 
pattas and muchilikas remained in force 
only for a year and we see no ground for 
giving retrospective operation to section 52. 

The only provisions which enable Courts 
to fix the rent are contained in sections 27 and 
28. There were payments at the rate of 
Rs, 285 for a number of faslis. This Was 


sug. 
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` in pursuance of a compromise arranged bet- 
ween the parties. Although there were 
disputes regarding some unessential par- 
ticulars, we think that the parties were 
agreed on the main question as to fixing 
the rent at Rs. 285. This wasthe amount 
lawfully paid in faslis 1818 to 1320 and 
was lawfully payable in the subsequent fasli 
“under section 28 of the Act, 


The District Judge is, therefore, right in 
holding that the plaintiff is not entitled to 
anything more than Rs. 285 for the suit 
fastis. 


-We c dismiss the second appeal with 
costs. e 
Mr. Ramadoss’s client agrees to pay the 


interest on the arrears due, if it has -not 
been already paid. 


. The memorandum of objections is also 
dismissed with costs. 
Appeal dismissed, 





UPPER BURMA JUDICIAL COMMIS- 
SIONER’S COURT. 
Civit APPRAL No. 81 or 1914. ` 
April 27, 1915. 
Present;—Mr. MeVoll, A. J. C. 
MI CHAN MY A AND ANOTHER— 
DEFENDANTS— À.PPELLANTS 
versus 

MI NGWE YON—PzaAINTIFF— RESPONDENT. 

Buddhist | Low —Inheritance —Shave of children 
of first marriage Keitima-child adopted before second 
` marriage, right of—Undutiful conduct—Burden of proof. 

Under the Buddhist Law adoption, like marri. 
age, is not a mere contract, nor is'it a grant or other 
disposition of property, noris an adoption required 
to be in writing and, therefore, the faot that 
a deed of adoption was drawn up, does not pre- 
clude other evidence of the adoption. [p. 96, col. 1.] 

The object of the keitima adoption is generally to 
provide the adoptive parents with an heir. In the 
case of such an adoption there must be a distinct 
occasion. on which it takes- place, it must be public 
and there is very often, though not always, a ceremony, 
Lp. 95, col. 2.] 
i According to the Buddhist Law of inheritance, 
the children ofa first marriage are, on the death of 
their father, who has married again „after the death 
of their mother, entitled to three-fourths of the 
property taken to the second marriage, and one-eighth 
` of the letteipwa of that marriage. Tho same rule 
applies to a keitima child adopted by a man and his 
first wife. [p. 98, cols. 1 & 2,] 
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In the case of keitima child living apart from his 
adoptive parents, the real question for determination 
is whether the surrounding circumstances. proved to 
exist establish an intentional severance of the 
family tie or not. The requirement of joint resi- 
dence can be safely released in the case of an 
Sra child who is also a blood relation. [p. 96, 
col, 1, 

Where the keitóma child was the niece of the 
adoptive father and a year after her marriage lived 
in a granary in his compound, except for one year 
when she lived in her father-in-law's house, and for 
certain months in every year during which sho 
lived in a field hut for the purpose of cultivating her 
adoptive father's field: 

Held, that so far as a joint living was concerned, 
the requirements of the Dhammathats were sutficiently 
complied with and consequently the burden of 
proving that she was by undutiful conduct debarred 
from inheriting was on the adverse party. [p. 96, 


eol, 2.4 
Mr. O. Q. S. Pillay, for the Appellants, 
Mr. R. K. Banerjee, for the Respondent. 


JUDGMENT.—The lst defendant-appel- 
lant is the widow of Maung Po, deceased, 
and the 2nd defendant-appellant is their 
infant son. The plaintiff-respondent sued 
them for a three-fourths share of Maung 
Po’s estates alleging that she had been 
adopted by Maung Po and his first wife, 
Ma Hla Dun, as their keitima child, and 
that the whole of the estate had been ac- 
quired by Maung Po before he married 
the Ist defendant-appellant and had been 
taken by him to that marriage. 

The defence was that the  plaintiff.re- 
spondent was not Maung Pos kevtima 
daughter, that even if she were, she had not 
maintained filial relations with him and 
that in'any case she was not entitled to get 
three-fourths of the estate. . 

The Courts below found the adoption prov- 
ed and awarded plaintiff-respondent three- 
fourths of the property taken to the 2nd 
marriage and one-eighth of the lettetpwa of ` 
that marriage. The defendants-appellants 
have now .appealed under section 100, Civil 
Procedure Code, on various grounds. 

The first ground is that the findings of 
the lower Appellate Court as to adoption 
are contrary to the provisions of Buddhist 
Law, inasmuch as (1) there was little or no 
evidence of publicity and notoriety, and (2) 
there was no evidence as to whether the 
adoption was keitima or apaddittha. Re- 
lance is placed on Ma Pwa.v. Ma The 
The (1) as to adoption being a mixed ques- 


tion of fact and law. TI have no doubt as 
(1) 1 L. B. R. 273. 
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to the correctness of this contention, but 
of course this Court cannot go into the cre- 
dibility of witnesses In an appeal under 
section -100, Civil Procedure, Code, unless 
the lower Appellate Court has committed 
some error of law or procedure in believing 
or disbelieving the witnesses; and that is not 
urged in the present case. 

Now apart from evidence of repute there 
is the direct evidence of Maung Shwe Lun 
(plaintiff-respondent’s natural father), Maung 
Tun U, Maung Pi (Maung. Po’s brother) and 
Maung Kyi Maung that the plaintiff-respond- 
ent was adopted and that a ceremony to-which 
monks were invited was held. Maung 
Shwe Lun on cross-examination gave evi- 
dence which contradicted the plaintiff-res- 
pondent and went to show that there had 
been a rupture of the filial bond, but on 
re-examination he contradicted his previous 
statements. The Courts below discarded 
the whole of his evidence on the ground 
that he was a. paralytic. I do not think 
their action can be,called in question in an 
appeal under section.100, Civil Procedure 
Code. The. other witnesses, if believed, 
‘and their credibility cannot be questioned 
now—conelusively prove the adoption and 
prove that it was a public one. Moreover, 
there is evidence of later repute, e. g., that 
given by the witnesses Maung Kyaw Za 


Maung Shan Gyiand the important docu-. 


‘mentary evidence that the plaintiff-respondent 
was entered in thathameda assessment rolls 
as Maung Po’s daughter. I would add that 
the circumstantial evidence corroborates the 
direct evidence of the adoption, but it is 
unnecessary to refer to it because the direct 
evidence which cannot now be challenged 
proves the adoption. 


As to there being no evidence as to 
whether the adoption was a kettéma or an 
apaddittha one, I would say in the first 
place that the point, if taken at all, should 
have been taken in the Court of first instance. 
To allow the evidence to be recorded without 
asking a question on the point and then to 
urge on appeal for the first time that there 
‘was no evidence as to the kind of adoption 
was not fair to the plaintiff-respondent. I 


thoroughly agree with the learned Divisional . 


Judge that # must be taken that when 
the «witnesses spoke of an adoption they 
meant a keióma adoption. Moreover the 
videnee, points to a keitima adoption and 


‘though not always, a ceremony. 
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not £o an apaddittha one. An apaddittha son 
is described in section 16 of U Gaung’s 
Digest as, “a foundling brought up in the 
family" (Manu), “a foundling adopted casual- 
ly „and brought up in the family” (Waru), 
a child casually adopted and brought up 
in the family of the adoptive parents, being 
abandoned by his natural parents” ( Kaingza). 
“A child casually adopted whether its parents 
or relatives. are known or unknown” 
(Dhamma and Manukye), “son casually 
adopted through compassion” (Kandaw , 
"son casually adopted” (Vinicchaya), “a 
foundling brought up in the  ff&mily" 
(Pakasani), "foundling or destitute child 
casually adopted" (Manu). “Foundling casu- 
ally adopted” (Panam and Kungyalinga and 
Amwebon). It is clear that there is a very 
great distinction between such an adoption 
and a kettima adoption. In the latter kind 
of adoption there must be a distinct oc- 
casion on which the adoption takes place, 
it must be public and there is very often, 
The object 
of the adoption is generally to provide the 
adoptive parents with an heir. The reason 
for an appadditha adoption is pity for the 
child, who is destitute, an orphan or 
abandoned by his parents. The adoption, 
though perhaps not necessarily so, is at any 
rate usually a gradual process, so that 
it is generally impossible to say at what 
precise moment a child taken into a family 


became an apaddittha child. All idea of 
a ceremony in such an adoption is 
excluded by the language of the 


definitions. 


In the present case Maung Po and his first 
wife, Ma Hla Dun, were childless and no 
doubt wished for an heir to inherit their 
wealth. The plaintiff-respondent was Ma 
Hla Dun’s own niece, there was a ceremony 
and after she was taken into the family 
she was treated as a keitima daughter would 
have been. 


The next ground of appeal is that the 


lower Appellate Court: contravened the 
provisions of the Evidence Act in that 
. whilst discarding all evidence of the 


document, it ‘admitted oral evidence of 
Maung Pi and Maung Kyi Maung, who spoke 
to the execution of a deed of adoption.” 


But the learned Divisional Judge did 
not rely on the contents of the deed de: 


96 
MI CHAN MYA v, MI NGWE YON, 


posed to, he relied on the evidence given 


by these witnesses that there was a public. 


ceremony ab which the plaintiff-respondent 
was adopted. An adoption, like a marriage, 
is not a mere contract, nor is it a grant 
or other disposition of! property, nor does 
the law require an adoption to be in writing 
and, therefore, the fact that a deed of 
adoption was drawn up, does not preclude 
other evidence of the adoption. 


The next two grounds of appeal are 
that the lower Appellate Court should have 
foundsthat the filial tie, if one had ever 
existed, had been ruptured and that as 
separate living was proved it should have 
placed the burden of proof on the plaintiff. 
respondent, — 


To take’ the last point first, it was held 
in Maung Shwe Thwe v. Ma Saing (2) 
that in the case of a keitóma son living 
apart from his adoptive parents, the burden 
' of proving that he had’ maintained filial 
rélations and that there had not been a 
‘severance of the adoptive tie was on him. 
But in that case the rulings Maung Aing 
v. Ma Kin (8) and Ma Gyan v. Maung 
Kywin (4) were approved. In the former 
case the late Mr. Burgess held that the 
‘requirement of joint residence could be 
safely relaxed inthe case of an adopted 
child who was also a blood relation, and 
in the latter case he said, “the real issue 
for determination in such casesis whether 
the surrounding circumstances proved to 
exist establish an ‘intentional severance 
of the family tie or not.” This passage 
was quoted with approval by Mr. Justice 
(now Sir Herbet) Thirkell-White. In Maung 
Shwe Thwe v. Ma Saing (2), there is nothing 
_to show whether the plaintiff was a blood 
relation of his adoptive mother or not, but 
-he had been living apart from her for 


11 years and during that time “she 
had only visited him once and he had 
only paid her one visit and that was 
immediately before her death. It was 
held that the circumstances of the case 
indicated clearly au intentional severance 


of the adoptive tie. In Maung Aing v. Ma 
Kin (8), the adopted child after marriage 
lived in a house in the same compound 


+. (2) U. B. R. (1897-01), II, p. 185. 
. (3) U. D. R. (1892-96), IT, p. 22. 
~ (4) U. B. R (1892-96), II, 176. 
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as the adoptive parents and it was held 
that the requirements of the Dhammathats 
in respect of the joint living were practi- 
cally fulfilled. In Ma Gyan v. Maung 
Kywin (4) also, the adoptive daughter lived 
after her marriage not in her adoptive 
parents’ house but in a house close by, 
and it was held that she was entitled to 
inherit. | 

In the present case, a year after her 
marriage the plaintiff-respondent lived in 
& granary in her adoptive father’s com- 
pound, except for one year when she lived 
in her father-in-law’s house, and for certain 
months in every year during which ‘she 
lived in a field hut for the purpose of 
cultivating Maung Po’s fields. Following 
Maung Aing v. Ma Kin(8) and Ma Gyan v. 
Maung Kywin (4), I hold that so far as joint 
living is concerned the requirements of the 
Dhammathats were sufficiently complied 
with, and consequently the burden of proving 
that the plaintiff-respondent was by undu- 
tiful conduct debarred from inheriting, was 
ou the defendants-appellants. 


Now it appears from the evidence that 
the _ plaintiff-respondent on one occasion 
unearthed some money which Maung Po had 
buried and apparently misappropriated 
some of it and was turned ont of the 
and it is alleged 
that the adoptive tie was then ruptured. 
But when turned out, plaintiff-respondent 
went and lived not with her natural pa- 
rents but in her father-in-law’s house and 
she subsequently returned and again lived 
in Maung Pos compound. It is clear from 
th evidence. that they were reconciled 
before Maung Po married the first defend- 
ant-appellant, and I agree with the learned 


Divisional Judge that the circumstances do < 


not point to a severance of the adoptive 
tie or disentitle plaintiff-respondent from 
inheriting. | kn 

The next ground of appeal is that the 
lower Appellate Court erred in relying upon 
the thathameda roll for 1906-07, in which 
plaintiff-respondent is shown as Maung Po’s 
daughter, whereas in the roll for 1908-09 
she is shown as living separately and as- 


“sessed accordingly. : 


1908.09 was apparently the year duting 
which plaintiff-respondent lived with her. 
father-in-law. Three extracts from thattha-' 


. 
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meda rolls were filed, viz., for 1906-07, 1907.08 
and 1909-10, in each of whioh the 
plaintiff-respondent is shown as Maung Po's 
daughter and is assessed with him as one 
household, The extract from the roll for 
1909-10 is in accordance with-the evidence 
that plaintiff-respondent after being driven 
out of the house by Manng Po went and 
lived a year in her father-in-law’s house 


and then returned and lived with Maung 


Fo again, če., in his compound. 

The neat ground of appeal is that the 
lower Appellate Court did not consider all 
the evidence for- the defence, The witnesses 
for the defence tried to make out that the 
plaintiff-respondent went to live in Maung 
Po's house as servant and that at the end 
She was his tenant and worked his land. 

But it is quite certain that if plaintiff- 
respondent had merely gone io live in 
Maung Pos house as a servant, the occa- 
sion would not have been celebrated by a 
ceremony to which pongy?s were invited and 
defendants-appellants’ own witness, Maung 
So, admitted that there was such a cere- 
mony. A tenancy might explain plaintiff- 
. respondent's living in Maung Po’s field-hut, 
but it would not be a sufficient explana- 
tion of her living in his compound. 

The last ground of appeal'is that the 
share awarded to the -plaintilf-respondent, 
vizą three-fourths of the property taken to 
the second marriage and one-eighth of the 
lettetpwa of that marriage, is contrary to 
Buddhist Law as there is a son of the 
second marriage. It bas not, however, been 
stated what the correct share is. 

Texts from many Dhammathats dealing 
directly with this question are collected in 
section 229 of U Gaung's Digest, Volume 
1. These texts, however, are by no means 
unanimous and it is very noticeable that 
no text from the Manukye is included 

amongst them, and I have not been able 
to find any text in that Dhammaihot bear- 
ing on this question. The text from the 
Yazathat quoted in section 229 gives the 
children of the first marriage one-half of the 
property taken to the second marriage and 
the widow and the children of thesecond 
marriage a quarter each, but the great 
majority of the Dhammathats are divided 
into two schools, of which one gives the 
children of the first marriage three-fourths 
* of the property taken to the second mar- 
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riage and the widow one-foarth, and the 
other gives the children of the first mar- 
riage the larger share, the widow a share 
and the children of the second marriagea 
share, and the more numerous texts give 
these shares as five-eighths, two-eighths and 
one-eighth respectively. Apparently the latest 
ruling on the point is Ma Leth v. Maung 
Nwa (5). In that case a Bench of the 
Chief Court of Lower Burma held that as 
the majority of the texts cited in section 
229 of U Gaung's Digest were in favour 
of the children of the first marriage getting 
three-fourths of the property taken to the 
second marriage, that rule should be adopt- 
ed; it was, however, apparently not noticed 
that most of the texts that vive this rule 
do not specifically state that this rule 
applies where there are children of the 
second. marriage. The rule generally stated 
is that the children of the first marriage get 
three-fourths. and the widow one-fourth and 
no reference whatever is made to the chil- 
dren of the second marriage. Section 220 
of the Attasankhepa Dhammathat runs as 
follows: “Let the property brought by the 
father or mother be divided into four 
shares and let the children of the former 
marriage take three shares and the step- 
father or step-mother one share. This 
rule applies when*there is no issue by 
the second marriage. If, however, children 
are born after the second marriage, let 
the property brought by the father or 
mother be divided into eight shares, and 
let the children of the former marriage take 
five shares, the step-father or step-mother ` 
two shares and the children of the second 
marriage one share.” The  <Aéitasankhepa 
Dhammathat was compiled by the late 
Kinwun Mingyi, U Gaung, the compiler of 
the Digest.. He was learned in Buddhist 
Law and had experience of its application 
and his opinion is entitled to very great 
weight. Unfortunately this particular 
work of his is dogmatic. No authorities 
are cited; throughout the work there is 
evidence of attempt to reconcile contradic. 
tory texts of the older Dhammathats without 
any hint of the method of reconciliation, 
and the tendency is to elaborate intricate 
rules of division of property, which are never 
followed in practice, e.g., the rule given in 
section 161, 

(5) 4 L. B. R., 110, 
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. Now itis obvious enough that the rules 
given in the older Dhammathats for partition 
of property brought to a second marriage 
between the children of the first marriage, 
the widow and the children of the second 
marriage are contradictory, and putting 
aside a few of the texts, it looks at first 
sight as ifthe rule given in section 220 of 
the‘Attasankhepa successfully reconciled the 
majority of them, because the majority 
do not mention children of the second 
marriage when giving the rule regarding 
the: partition of property taken to that 
‘marriage, and consequently it might be 
agsumed that the rule of three-fourths and 
one-fourth only applies where there are no 
children of the second marriage, and that 
when there are such children, the rule of 
five-eighths, two-eighths and one-eighth 
given by the other Dhammathats applies. 
But in the first place, it seems to me 
impossible that the compilers of the former 
Dhammathats can have overlooked the 
point that there might be children of the 
second marriage, seeing that they proceed 
immediately to refer to such children. when 
considering the partition of the letietpwa 
of the second marriage, and in the second 
place, the text from the Manuyin after 
giving the rule of three-fourths of .the atet 
property to.the children of the first 
marriage and one- -fourth io the widow, 
coutinues, “such property shall not be given 
to the offspring of the second union,” and 
the text from the Dayajja says . "The 
mother having died, the father marries 
again and dies leaving issue by the second 
marriage. The- children of the former 


marriage shall get three out of four shares 


of their own parents’ property and the 
remaining share shall be given to their 
step-mother.” It is further to be noted 


that the Dhammathais that give the five- 


eighths, two-eighths, and one-eighth rule 
are much older than the Munyin and the 
Dayaija. 


Finally, the rule of three-fourths to the 
children of the first marriage is perfectly 
intelligible as was pointed out by Mr. 
Justice Moore in Ma Leik. v. Maung Nwa 
(5).- The children of the first marriage 
get. their own mothers share, viz, 
one-half,and they get their father's share, 
inal three fourths, The children of ‘the 
second marriage get nothing because | their 


mother is still living, but on ne death they 
get her share, 

As regards the lettetpwa of the bond 
marriage the texts are almost unanimous 
that the children of the first marriage 
get one-eighth and thia rule has. not been 
disputed. 

I thus agree with the lower Asie 
Court on all points and dismiss the appeal 
with costs. 

Appeal dismissed, 





MADRAS ‘HIGH COURT. 

Sxconp Civi, APPEAL No. 1566 or 1913. 

August 18, 1915. í 
Present:—Mr, Justice Sadasiva Aiyar and 
Mr. Justice Napier. : 
NAVANNA VENA RAMA CHETTY— 
Derenpant No. l—ÀPPELLANT 
versus 
A.L. à. R. R. M. ARUNACHALAM 
CHETTIAR AND ANOTHER—P LAINTIFFS-— 
RESPONDENTS. 

Madras Estates Land Act (I of 1908), s. 151, scope 
of—Relief under s. 151, when granted a MINUS 
to be considered, 

- Section 151, Madras Estates Land Act, is intended - 
io give the landholder a right to sue for the reliefs 
mentioned therein only when the- holding as a 
whole is rendered substantially unfit for agricultural 
purposes by the acts ofthe ryot committed on the 
whole or on any part of the holding. [p. 100, col. 1.] 

In arriving at a decision. as to, whether the holding 
asawhole is so rendered unfit by the acts of the 
ryot on any part of the holding, reference must be 
had to the circumstances of individual cases, to 
the size of the holding, to the area withdrawn from 
actual cultivation and to the effect of such withdrawal 
upon the fitness of the holding taken as a whole “for 
profitable cultivation. [p. 100, cols. 1 & 2.] 

Hari Mohan Misser v. Surendra, Narayan Singh, 
840.718; 17 M. L. T. 861 (P. €. 2 M. L. T. 399; 11 
OC. W. N. 7945.6 C. L. J. 195 9 Bom. L, R. 760; 84 I. A. 
138, followed. 

Appeal against the decree of the District 
Court of Ramnad, in Appeal Suit No. 106 
of 1913, preferred against that of the Court 
of the Deputy Collector of Devakota, in 
Summary Suit No. 556 of 1912. 

Messrs. T. Rangachariar and Ii, Kuppu- 
swami Aiyar, for the Appellant. 

Mr, S. Srinivasa Atyangar, for the Re- 
&pondents. 

This second appeal coming on , for- hearing 
on the 30th October 1914, and having stood 
over for consideration till the 6th November 
1914, the Court delivered the following 

JUDGMENT.— The Ist defendant is* the 
appellant. The plaintiffs ‘who’ are the, land- , 
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lords of the plaint land brought this suit 
for the following reliefs :— 

(a) that the permanent damage to the 

plaint land area of ith kurukkam, inflicted 
“by the defendants by their having erected 
two walls.on the site and placed two stone 
pillars thereon; be removed at the defend- 
ants’ expense ; E 

(b) that the defendants may bs made to 
pay the plaintiffs their costs. 

-The' plaint ith kurukkam .area is in one 
corner ‘of a big fore land measuring a little 
over 12 kurukkams in extent in the village of 
Kalakkudi.- The plaintiffs’ complaint is that 
as the 12 and odd kurukkams were granted as 
tope lands on tope cowle (that is for cultiva- 
tion of fruit trees), the defendants had no 
right to convert any portion of the lands into 
a building site and the defendants by enclos- 
ing ¢th kurukkam by walls, by raising ‘its level 
and by fixing stone pillars have made that 
portion unfit for horticulture. The suit was 
brought in the Revenue Court under section 
151 (2) of the Madras Estates Land Act. 

The second issue raised in the case was 
whether the suit land or any portion of it has 
been materially impaired in its value for 
agricultural purposes and if so, when? The 
Suits Deputy Collector gave his finding as 
follows:— It is-clear from the evidence that 
the ith kurukkam in question has been render- 
ed unfit for cultivation. I, theréfore, find this 
issue in favour of plaintiffs.” Now the issue 
was whether the suit land or any portion of it 
has been materially impaired in its ‘value for 
agr icultural purposes and the finding is that 
ith kurukkam in question has been rendered 

“unfit for cultivation. There is no finding that 
the suit land of 12 and odd kurukkams taken 
asa whole has been materially rendered unfit 
for cultivation as a tope. 

The lower Appellate Court ina very short 
judgment says: “It may be that the plot in 
question is only a small fraction of the hold- 
ing but that circumstance would not take 
the case out of the purview of section 151 of 
the Madras Estates Land Act;” and on this 
finding, the Suits Deputy Collector's decree 
directing the defendants to remove the walls 
and to‘restore the land to its dagan state 
was confirmed. 


Of the contentions in second C, before, 


us; enly one ‘need be- considered, thè others 
. not being, seriously pressed, . That one 'con- 
“tention is that ‘the Courts below have” not 


considered and tackled the question whether 
there was a material impairing of the holding. 
of 12 and odd kurukkams taken as a whole by 
acts done on the plaint jth kurukkam area, 
and that is what they had to consider under 
section 151, clause 2, of the Madras Estates 
Land Act. 

Section 151, clause 1, of the 
follows : — 

“A landholder may institute a suit before 
the Collector to eject an occupancy ryot 
from his holding only on the ground that the 
ryot has materially impaired the value of 
the holding for agricultural purposes and 
rendered it substantially unfit for such 
purposes.” Clause 2 allows the landholder 
to sue not only for the relief of ejectment 
mentioned in clause 1 but also for injunc- 
tion, or for the repair of the damage, or for 
compensation or for a combination of these 
three reliefs. I am unable to accept the 
ingenious argument of the respondents’ 
learned Vakil Mr. S. Srinivasa Aiyangar, 
that the right given by the second clause 
io the landholder allowing him to sue for 
an injunction, is not governed by the condi- 
tion laid down in the first clause, namely, 
that the ryoí must have materially impair- 
ed the value of the holding for agricul- 


Act is as 


‘tural purposes and ‘rendered it substantially 


unfit for agricultural purposes. The second 
clause is clearly a supplement to the first 
clause, giving the supplementary and 
alterhative reliefs to the relief of ejectment 
given by the first clause, the right to sue 
for these supplementary and alternative 
reliefs, however, being governed by the same 
conditions. 

The provisions of section 151 were com- 
pared by learned Vakils on both sides 


during the arguments with the provisions of - 


section 11, Section 11 says: “a ryot may 
use the lands in his holding in any manner 
which does not materially impair the value 
of the.land or render it unfit for agricultural 
purposes.” It will be seen that there is a 
slight difference between the wording of 
section 11 and the wording of clause 1 of 


section 151 in two points. The ‘word 
“substantially” is omitted, in  seetion 11 
before the words “unfit ‘for agricultural 


purposes.” Again the word ‘ ‘and” Is substi- 
tuted in section 151‘for the word “or” before 
the word render." ' Lastly: the words , ‘for . 
agricultural purposes” appear only ‘at’ ‘the | 


. 
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end of section 11, whereas 
after both the verbal clauses in section 
151, clause 1. l am unable to see what 
the difference between "materially impairing 
the value of the holding for~ agricultural 
purposes" and "rendering it substantially 
unfib for agricultural purposes" is or why 
the conjunction "and" was substituted for 
or" in the latter section. I do not think 
that any real distinction was intended to 
be made by the slight differences in 
phraseology between section ll and section 
151, clause 1. 

The substantial question for decision 
is, therefore, whether section 151 intended 
to give the landholder a right to sue for 
any of the reliefs mentioned therein in all 
eases, even if only a part of the holding 
was rendered unfit for agrienltural pur- 
poses, or whether it intended to give the 
right to sue for any of those: reliefs, only 
when the holding as a whole was rendered 
substantially unit for agricultural purposes 
by the acts of the ryot committed on the 
whole or on any part of the holding. On 
this question I think we are bound by the 
decision of the Privy Councilin Hari Mohun 
Misser v. Surendra Narayan Singh (1). In that 
ease, the Calcutta High Court in construing 
section 28 of the Bengal Tenancy Act 
(on which section 1l of the Madras Estates 
Land Act is founded) laid down that the 
landholder is entitled to an‘ injunction to 
remove an indigo vat built upon a portion 
of a large holding; “because that portion 
had become evidently unfit for agricultural 


they appear 


purposes.” Their Lordships of the Privy 
Council say that the proposition of law 
so laid down hy the High Court, 


(namely, that even if a part of a holding 
' had become unfit for agricultural purposes, 
the landlord is always entitled to aninjunc- 
tion to rectify the acts done on that part 
of the holding) cannot be upheld, as that 
proposition was laid down too broadly and 
unconditionally. Their Lordships say that 

“reference must be had to the circumstances 
of individual cases,” "to the size of the hold- 
ing,” “tothe area withdrawn from actual 
cultivation,” and “to the effect of such 
withdrawal upon the fitness of the holding 


(1) 17M. L. J. 861; 34 C. 718 (P. C.) 2 M. D. T. 
369: 11 C. W. N, 764 6 C. In J. 19; b Bom. L, R, 760; 
84 & As Lid. 


taken as a whole for profitable cultivation” 


before the relief of injunction could be 
granted, 
We are bound to follow this ruling of 


their Lordships and as we find that the 
lower Courts have in arriving at their 
conclusions merely considered the question 
whether the ith kurukkam in dispute was 
rendered unfit for agricultural purposes, 
and have not considered the question whether 
with reference to the circumtanuces of this 
individual case with regard tothe size of 
the holding, with regard to the area with- 
drawn from actual cultivation and with regard 
to the effect of such withdrawal upon the 
fitness of the holding, the value of the holding 
as & whole has been materialy impaired for 
the purpose of the horticulture, we cannot 
confirm their decrees. 

I would, therefore, call for a finding from 
the lower Appellwte Court on the following 
issue on the evidence already on record: 

Has the holding of 12 and odd acres taken as 

& whole been materially impaired in value 
for agricultural purposes" (which include 
horticultural ^ purposes) "or rendered 
substantially unfit for the said purposes 
owing to the acts found to have been 
committed by the defendants on the }th 
kurukkam referred to in the “plaint, having 
reference to the circumstances of this case, 
having regard to the size of the holding asa 
whole and to the size of the area withdrawn 
from actual cultivation and to the effect of 
such withdrawal upon the fitness of the 
holding taken as a whole for profitable 
cultivation.” The finding should be sub- 
mitted within six weeks from the receipt 
of records und 10 days will be allowed for 
filing objections. 

In compliance with the order contained 
inthe above judgment of this Court the 
District Judge of Ramnad submitted the 
following 


FINDING. = 4 * 


* * * * 


In the circumstances pointed out above, 
I find the issue in the negative and against 
plaintiffs, 

This second appeal coming on for final 
hearing after ihe return of the £nding. of 
the lower “Appellate Court upon the issue 


referred Ey. this Court for trint, the Court * 
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delivered the following i 
JUDGMENT.—We accept the finding 
and setting ‘aside the decrees of the lower 
Courts, we dismiss the plaintiffs’ suit with 
costs in all Courts payable by the plantifts 
to the Ist defendant. E 
Appéal allowed; Suit dimid. 


UPPER BURMA. JUDICIAL COMMIS. 
SIONER’S COURT. 
Civin Revisron No. 176 or 1913. 
April 30, 1915. 
Present:—Mr. Saunders, A. J. C. 
NGA TWE AND ANOTHER— 
DEFENDANTS—-APPLICANTS 
: versus i 
NGA BA— PLAINTIFF — RESPONDENT. 

Limitation Act (IX of 1908), s. 20—Payment towards 
interest—Intention. 

In order to save limitation under section 20 of thé 
Limitation Act, 1908, the payment towards interest 
mast be the payment of interest as suoh, that is 
to say, the debtor should pay the amount "with the 
intention that it should be paid towards interest 
and there must be something to indicate such an 
intention. 

Mr. Tha Gywe, for the Applicants. 

Mr. 0. G. S. Pillay, for the Respondent. 

JUDGMENT.—The defence of thé 
defendants-applicants to this suit on the 
ground of non-execution and non-rereipt of 
consideration was merely foolish, and 
though the lower Court’s judgment barely 
complied with the provisions of the law, I 
think under the circumstances it may be 
accepted as complying. But on the ques- 
tion of' limitation, both the Courts below 
appear to have gone wrong. 
Appellate Court considered the point and 
appears to have thought that as the pay- 

. ments made by the defendants were 
appropriated to interest, limitation was 
thereby saved. But it was pointed out in 
Maung Hlaing v. Maung Ht Gyi (1) that 
to save limitation the payment towards 
interest must be the payment of interest 
as such, in other words, there must be an 
intimation by the defendant that the pay- 
ment made by him is to be appropriated 
to interest. The point was clearly explain- 


+(1) U. B. R. (1892—96), II, 466. 
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ed in Mohammad Abdullah Khan v. Bank 
Instaiment | Company, Limited, in Liquida- 
tion (2). Ib was there explained that the 
payment of interest will save limitation 
when the payment is made as- such, that 
is to say, when the debtor has paid the 
amount with the intention that it should 
be paid towards interest and there must be 
something to indicate such att intention, 
The mere appropriation by the creditor of 
these payments to interest is not such an 
indication as would enable a Conrt to hold 
that payments were made towards interest 
as such by the debtor. 

lt is suggested for the plaintiff respond. 
ent that the payments were made towards 
principal and that the endorsements may 


' have been in the handwriting of the defend. 


ant. But this was not the plaintiff's case. 
The amounts paid were apparently less than 
the interest due upon the dates of payment, 
and from the calculations given in the plaint; 
none of the principal has yet beea paid. 

I do not think it is necessary to remand 
the case to the Couré of first instance, in- 
asmuch as there was an issue on the ques- 
tion whether the defendants-applicants made 
payments towards principal and interest. The 
promissory-note having been executed on the 
23rd February 1910, and the suit filed on the 
26th March 1913, the claim was barred by 
limitation, and the plaintilf’s suit must be 
dismissed: with costs. 

Sutt dismissed. 

(2) 2 Ind. Cas. 379; 31 A. 495; 6 A. L. J. 611. 
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| MADRAS HIGH COURT. 
. APPEAL AGAINST ÁPPELLATE ORDER No. 40 
‘or 1914. 

: August 16, 1915. 

Present: — Mr. Justice Sadasiva Aiyar and 

: . Mr. Justice Napier. 

.MURUGESA MUDALI—PrAINTIFF— 

DEecREE-HOLDER— COUNTER- PETITIONER— 

“ APPELLANT 
3 versus 
SAMA GOUNDAN AND ANOTHER— 
Darenvants—P griTIONERS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 47, 

O; XXI, v. 101 —Petition by judgment-debtor objecting to 
sale in execution Objections by third party as well— 
Order, whether appealable. 
- An order passed on an application by a judg- 
ment-debtor objecting to the sale of certain 
jmmoveable property in execution of a decree is, 
as between the parties to the suit, an order passed 
under section 47 of tho Civil Procedure Code and 
is appealable even though it also disposes of 
objections mnde by third parties to the delivery of 
possession, 

Civil Miscellaneous Second Appeal against 
the order of the District Court of North 
Arcot, in Appeal Suit No. 793 of 1913, 
preferred against ‘that of the Court of 
the District Munsif of Tirupattur in Mis- 
cellaneous Petition No. 132 of 1913, in 
Execution Petition No. 128 of 1912, in 
Original Suit No. 464 of 1911. 


Mr. V. Viswanadha Sastri, for the Appel- 
lant.  ' ` 

Mr. K. R. Subramania Sastri, for the Re- 
spondents. 


U JUDGMENT.—The respondents put in 
a petition in the Court of the District 
Munsif to cancel the delivery of certain shops 
purchased by the decree-holder in execution 
of a decree passed against the respondents 
ag trustees of a temple. 


The respondents contended that the shops 
did not belong .to the judgment-debtor 
temple solely but to five other institutions 
and further contended that even the 
nteresí of the debtor temple in the 
corpus of the shop property could not have 
been. and was not legally sold but only its 
right to receive a share of the rents and 
profits. 

We must take it that the petition 
was filed partly under section 47 ~of the 
e Civil Procedure Code (which has heen held 
to apply also to disputes between decree- 
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holder-purchasers and — judgment-debtors) 
and partly under Order XXI, rule 101. As 
only one order was passed in respect of 
both these contentions by each of the lower 
Courts and as that order has been based 
mainly on the contention raised , by .the 
respcrdents as trustees of ihe judgment. 
debtor temple, we hold that an appeal lies 
against the order of the District Munsif to the 
District Court and from the order of the 
District Court to this Court. We accordingly 
overrule the preliminary objection raised by 
the respondents’ Vakil to the entertainment 
of this appeal. 

As regards the merits, it is.clear to us 
from the records that all the right, title 
and interest of the judgment-debtor temple 
in the shops could be brought to sale under 
the terms of the decree, and wêre so brought 
to sale in execution and were purchased by 
the decree-holder and not merely the right 
to share of the rents and profits. 

The lower Courts’ orders are set aside 
as based on an untenable preliminary 
ground, i 

The petition case will be remanded to the 
District Munsif for the passing of fresh 
orders after giving findings on the following 
points :— . 

(1) To what share in the corpus of the 
properties sold was the  judgment-debtor 
temple entitled ? 

(2) If the respondents as trustees ofi the 
other institutions are entiled to occupy the 
shops in virtue of those institutions owning 
substantial shares in the shops, whether 
the appellant is not entitled even to the 
delivery of the shops under Order XXI, 
rule 96, of the Civil Procedure Code? 

Costs hitherto will be costs, in the cause. 

Appeal allowed; Petition remanded. ` 
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UPPER BURMA JUDICIAL COMMIS- 
SIONER’S OCURT. 
Civic Arrear No, 219 or 1912. 
May 10, 1915. 
Present:—Mr. McColl, J. C. 
MI SA U-—PLAINTIPF— APPELLANT 
versus 
NGA MEIK AND ANOTHER— 
DgrFENDATN—BESPONDENTS, 

Civil Procedure Code (Act V of 1908), s. 11, Expl. V 
—Suit for possession and mesne profits—Claim as to 
future mesne profits not adjudicated upon —Subsequent 
suit for such profits, whether barred. 

In a previons suit for possession the plaintiff 
claimed mesne profits which had already accrued as 
woll as future mesne profits. He was awarded mesne 
profits already accrued, aud the decree was silent 
as to future profits, On his bringing a fresh suit 
for futuro mesne profits the plea of res judicata was 
raised: 

Held, that the mere omission of the Court to 
adjudicate upon the claim for futuro profits did not 
operate as a bar to a subsequent suit forsuch profits, 


_[p. 104, eol. 1.] 
Ram Dayal v. Madan Mohun, 21 A. 425; AW. N. 


(1899) 158, followed. 
Mr. S. Mukherjee, for the Appellant. 

Mr. J. O. Chatterjee, for the Respo ndents. 

JUDGMENT.—In a previous suit the 
plaintiff-appellant sued the defendants-re- 
spondents and others for possession of some 
Jand of which, she alleged, the defendants- 
respondents were in wrongful possession. 
In her plaint she claimed mesne profits 
which had already accrued, viz, for the 
years 1269.and 1270 and also future mesne 
profits. , . 

She won her suit in the District’ Court 
and she was awarded mesne profits for the 
years 1269 and 1270, but the decree was 
silent as to future mesne profits. 


She then brought the present suit for 


mésne profits for 1271 and 1272 which she ' 


estimated at Rs. 975. The only defence 
raised was that the suit was res judicata, 
On appeal the lower Appellate Court held, 
on the strength of a passage in Messrs. 
Ameer Ali and Woodroffe’s Civil Procedure 
Code that the suit was res judicata and 
dismissed it. 

Had the 
mesne profits in her previous suit, 


plaintiff not claimed future 
there 


can be no doubt that under the Code of: 


1882 she would have been entitled to 
bring a separate suit for them, Nga Lu Pe v. 
Nga Shwe Yun (1), but the lower Appel- 


(1) V. B. É. (1906), O. P. O, 5y. 
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late “Court. has held that ‘the’ fact that 
she did claim them and the omission in 
the present Code of certain words which 


appeared in section 244 of the Code of 1882 
make a difference. In my opinion they do 
not. 


The following words appearedin section 
244 of the Civil Procedure Code of 1882, viz., 
“nothing in this section shall be deemed 
to bar a separate suit for mesne profits 
accruing between the institution of the 
first suit and the execution of the decree 
therein, where such profits are not dealt 
with by such decree.” In the corresponding 
section} 47 of the present Code, these 
words have been omitted. In referring to 
this omission, in their notes to Order XX, 
rule 12, Messrs. Ameer Ali and Woodroffe 
say: "The penultimate section (sic) of section 
244 of the last Code has not been re- 
enacted, and probably any claim made 
and not expressly granted in the decree 
will be deemed to have been refused with- 
in the meaning of Explanation V of 
section ll." It was on this passage that 
the lower Appellate Court relied. As the 
lower Appellate Court says, the opinion 
of the learned authors is entitled to 
very great weight, but not to the same 
weight as would have attached to it, had 
it been delivered from the Bench 
after ‘the point had been argued before 
them. : 

Now it was not section 244 of the last 
Code that enabled a separate suit for 
mesne profits accruing due after institution 
of the suit to be brought. Section 244 (b) 
laid down that where such mesne profits had 
been granted by the decree any matter respect- 
ing them should be dealt with by the 
executing Court, and not in a separate 
suit, and the words referred to laid down that 
where such mesne profits had not been 
dealt with in the decree this section would 
not bar a separate suit, but they did not 
specifically sanction such a suit, they did not 
lay down that in spite of what appeared 
in other sections of the Code such a suit 
might be brought thongh these words 
implied that such a suit might be brought. 
Therefore, the right to bring such a suit 
did not depend upon these words but 
existed independently. 


The omission of these words, therefore: 
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could ‘not by itself effect any change. The 
words were no douht omitted becanse clause 
(b) was omitted. If such a suit as the 
present one would not have been barred 
Ly section 18 of the Code of 1882, there 
appears to be no reason why it should be 
barred under the present Code, because 
Explanation III to section 18 of the Code 
of 1882 is identical with Explanation V 
of section 11 of the present Code. 

The Allahahad High Court held under 
the old Code in Ram Dayal v. Madan 
Mohun (2), which wasa suit for posssession 
of immoveable property and for mesne profits 
both before and after suit, that the mere 
omission of the Court to adjudicate upon 
the claim for future mesne profits would 
not by reason of section 13, Explanation 
III, operate as a bar to a subsequent suit 
for mesne profits accruing due after the 
institution of the former suit.. In 
referring to this ruling, apparently with 
approval, Messrs. Ameer Ali and Woodroffe 
quote the following passage from the judg- 
ment: "The words ‘relief claimed’ apply 
only to something which forms part of the 
‘claim’ strictly so called, that is, something 
which the plaintiff may claim as of right, 
something included in his cause of action 
and which if he establishes his cause of 
action, the Court has no dissretion to refuse. 
They do not inelude something which the 
plaintiff cannot in the suit claim as of 
right, but can only claim in the sense of an 
appeal to the discretion of the Court and 
which the Court may refuse in the exercise 
of its discretion on grounds of general ex- 
pediency or otherwise, even if the cause of 
action is fully established.” These words ex- 
press better than any words of mine 
could do my exact view, and I would only 
add, a Court has a*discretion to refuse to 
include future mesne profits in a decree for 
possession of immoveable property merely 
because they are not yet and never may be 
due, and that, therefore, to bar on this 
ground a fresh suit for such profits after 
they have become due would be to deny 
the plaintiff his obvious rights. 

The amount of mesne profits has not been 
denied. 

In Civil Appenl No. 165 of 1911, however, 
it was held that tbe  plaintiff-appellant 


(2) 21 A. 425; A. W. N. (1899) 153 


was entitled tà two-thirds only of the land. 
The decretal amount should, therefore, be 
Rs. 650. 

The decree of the lower Appellate Court 
is set aside and the plaintiff-appellant is 
granted a decree for Rs. 650 and propor- 
tionate costs in all Courts. 

Appeal accepted. 


MADRAS HIGH COURT. 

LETTERS Parent APPEALS Nos. 2/5 AND 276 

oF 1914. 

September 20, 1915. 
Present:—Mr. Justice Sadasiva Áiyar and 
Mr. Justice Philhps. 

G. NARAYANASWAMI NAIDU GARU, 
Receiver or NIDADAVOLE ano MADUR 
ESTATES-—PLAINTIFF—APPELLANT IN BOTH 
versus 
In L. P. A. No. 275 or 1914 
VENNAVALLI SESHAGIRI RAO— 
DgrFENDANT— RESPONDENT. 

In L. P. A. No. 276 or 1914 
PANUALA AMMAYYA SASTRULU— 
DEFENDA NT— RESPONDENT. 

Court Fees Act (VII of 1870) as amended by Act (VT 
of 1905), s. 7, cls. V (d), XI (cc)—Suit to recover pos- 
session of immoveable property from tenant— Valuation 
for purpose of jurisdiction —Suits Valuation Act (VIT 
of 1887), s. 8—Madras Civil Courts Act (ILL of 1873), 
s. 14, applicability of 

Tie Legislature by enacting Act VT of 1905 has 
not only amended the Court Fees Act, but has 
incidentally withdrawn a class of «vita from the 
provisions of section (4 of the Madras Civil Courts Act 
a d added itto those falling under section 8 of the 
Suits Valnation Act. [p. 105, col, 2.] 

Nandan Singh v. Debi Din, 25 Ind. Cas 975; 12 A. 
L. J. 933; Chalasamy Ramiah v. Chalasamy Ramaswa- 
mt, 13 Ind Cas. 908; 11 M. L, T. 165; (1912 M 
W. N. 199, referred to. 

The valuation, therefore, for purposes of jurisdiction 
of a suit to recover possession of land from a tenant 
js not its market value under seotion 14 of the Madras 
Civil Courts Act or section 7 ,clanse V(d) of the Court 
Fees Aot, but one year's rental payable by the tenant, 
for the year next before the date of presenting the 
plaint under section 7, clause XI (cc), of the Court Fees 
Act, [p 105, col. 2.] 

Appeals under clause 15 of the Letters 
Patent against the order and judgment 
of the Hon’hle Mr. Justice Ayling, in 
Civil Revision Petitions Nos. 312 and 
313 of 1918, reported in 24 Ind. Cas. 374, 
preferred against the order of the District 
Court of Kistna at Masulipatam in Mis. 
cellaneous Appeals Nos. 6 and 7 of +914, 
(preferred against the order of the Court 
of the Subordinate Judge of Blore, in 
Original Suits Nos. 18 and 19 of 1912). * 
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FACTS of the case appear clearly from the 
,udgment. 


Mr. P.. Nagabhushanam, for the Appel- 


lant:—The Amending Act VI of 1905 has: 


not the effect of withdrawing suits for the 
recovery of immoveable property from a 
tenant from the provisions of section 14 of 
the Madras Civil Courts Act." M. dras 
Act III of 1873 is the Act of a Local 
Legislature and the Amending Act VI of 
1905 is that of the Supreme Legislature. 
The Legislature may have inteuded that 
its provisions should not be affected -by an 
‘Act of the Government of India Nandan ‘Singh 
v. Debi Din (1), Chalasamy Raniah v. 
Chalasamy Ramaswami (2). 

Mr. K. S. Aravamuda Atyanger, for the 
Hon'ble Mr. B. N. Sarma, for the Respond- 
ents:—Anyhow the result of Act VI of 1:05 
is that section 7, elause V (d) of the Court 
Fees Act is amended and the scope of section 
8 of the Suits Valuation Act is enlarged. 

JUDGMENT. 

Pii J.—The appellant brought a 
suit for recovery of the suit lands and for 
rent against a tenant and valued his suit 
for purposes of jurisdiction according to 
the “market value of the land in accordance 
with the provisions of section 14 of the 
Madras Civil Courts Act (IIT of 1873) and 
section 7V (d) of the Court Fees Act (VII 
of 1870). He accordingly presented the 
plaint before the Subordinate Judge, but 
it was returned for presentation before the 
District Munsif on the ground that, if 
valued under the provisions of section 8 
of the Suits Valuation Act, the value of 
the guit would he below Rs. 2,500, and 
the question has now come up in Lettera 
Patent Appeal as to which provision of law 
should be applied in valuing the suit for 
purposes of jurisdiction. 

The Court Fees Act was amended by Act 
VI of 1905 and a new category of suits was 
added to section 7 of the Court Fees Act 
as clause XI (cc), i.e., for the recovery of 
immoveable property from a tenant. Un- 
doubtedly the present suit comes under this 
category, and the effect of the amendment 
is to remove such a suit from section 7, 
clanse V, to section 7, clause XI, of the 
Court Fees Act. All suits falling uuder 


&ection 7 (V. of the Court ons Act are 
MIU 25 Ind Cas 975; 12 A. L. J. 8 
* (2) 13 Tid Cas. 903; 11 M. L. * 
«y. N. 199: . 


“155; (1912) M. 


excluded from the provisions of section 8 of 
the Suits Valuation Act VII of 1887 , which 
provides that the valuation of suits. for 
the computation of  Court-fees shall be 
the same as for purposes of jurisdiction, 
The suits excluded from the provisions of 
section 8 are those falling under section 7, 
clauses V, VI, IX and X (d) of the Court Fees 
Act, and until the passing of Act VI of 
1905 a suit for the recovery of immoveable 
property from a tenant would not have been 
valued in accordance with section 8 of the 
Suits Valuation Act, but in accordance 
with section 14 of the Civil Courts Act 
Section 14 has not been expressly repealed 
and the only question we have to determine 
now is, whether it has been impliedly repealed 
by Act VI of 1905 in respect of suits 
under section 7 XI (cc). This latter Act 
is only an amendmert of the Court Fees 
Act, and only incidentally affects the 
Suits Valuation Act by creating a new 
category of suits falling under section $8 
of that Act, and impliedly removing such 
suits from the provisions of section 14 
the Madras Civil Courts Act. In the Suits 
Valuation Act it is expressly laid down in 
section 6 that when rules are framed under 
section 3, section 14 of the Civil Courts Act 
shall be repealed. From this it is obvious 
that the Suits Valuation Act, when passed, 
was not intended to repeal section 14 until 
a certain event happened, and that event 
has not happened, but by enacting Act 
VI of 1905 the Legislature has uot only 
amended the Court Fees Act, but has 
incidentally withdrawn a certain class of 
suits, the one under consideration, from the 
provisions of section 14, Civil Courts Act, 
and added it to those falling under section 
8 of the Suits Valuation Act. Whether 
the Legislature intended Act VI of 1905 
to have this effect or not, itis clear that 
the effect has been caused, and conse- 
quently the law must be deemed to have 
been changed by the later enactment. The 
fact that the Civil Courts Act is an Act 
applicable only to the Presidency of Fort 
St. George, whereas the amending Act 
applies to the whole of India, does not 
in my opinion affect the question, for the 
greater contains the less, and the law laid 
down in the amending Act is applicable to 
Madras as well as to other parts of India. 
The ruling reported as Chalasamy Ramiah 
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v., Chalasamy Ramaswami (2) has very according tothe plaintiff, the necessity for 
little bearing on this case, for it does suing to set aside the sale-deed arose on the 


not deal with section 7, clause XI (cc) and 
all that can he said is that some of the 
observations in the judgment to certain 
extent support appellant’s line of argument. 
The ruling in Nandan Singh v. Debi Din (1) is 
if anything, against him. I would, therefore, 
dismiss the appeal with costs, Letters Patent 
Appeal No. 276 follows. 

Sapasiva ÅIYAR, J.— I concur in dismissing 
the appeal with costs. 

Appeal dismissed. 





MADRAS HIGH COURT. 
APPEALS AGAINST ORDERS Nos. 367, 368 & 369 
or 1914. 
August 11, 1915. 

Present:—Mr. Justice Seshagiri Aiyar and 
Mr. Justice Napier. 
SUKRAMANIA MUDALI AND OTHERS— 
DRFENDANTS—À PPELLANTS 
versus 


KUPPAMMAL—PLAINTIFE. -—RESPONDENT, 

Timitation Act (IX of 1908), Sch. I, Art, 91—8Sale- 
deed giving no present interest in pr operty—Suit to set 
aside deed on ground of fraud—Starting point of 
limitation, 

A suit to set aside a sale-deed on the ground of 
fraud, where the deed does not give any present 
interest in the property is within time if brought 
within three years from the date of the defendants’ 
attempt to take unlawfal possession of the property. 

Swmgarappa v. Talari Sanjivappa, 15 M. L. J, 228; 
98 M. 349, followed. 

Appeals against the order of the District 
Court of North Arcot, in Appeal Suits Nos. 
87, 88 and 113 of 1914, preferred against 
that of the Court of the District 
Munsif of Vellore, in Original Suits Nos. 


360 to 862 of 1912. 


Mr. W. V. Rangasawmy Atyangar, for 
the Appellants. 
Messrs. N. S. Narastmhachariar and K. 


S. Ganesa Atyar, for the Respondent. 
JUDGMENT. —The decision in Singarappa 
v. Talam Sanjivappa (1) is exactly in point. 
At this stage we are not required to ex- 
amine the averments in the plaint and to 
say whether plaintiff can succeed in the face 
of the deed she had executed. The plaint 
sets up acase of frand, and states that the 
defendants were not given any present 
interest in the property. The cause of 
action is stated to be defendants’ unlawfully 


taking possession of the property. Therefore, 
(1) 98 M. 849; 15 M, L, J, 228, 


attempt to take unlawful possession, which 
event happened within three years of the 
suit. The decision in Singarappa v. Talari 
Sanjivappa (1) follows an earlier ruling of 
this Court in Sundaram v. Sithammal (2), 
which has been accepted as good 
law in Vithai v. Hari (8); the decision of 
the Judicial Committee in Janki Kunwar v. 
Ajit Singh (4) has been considered in the 
Madras and Bombay cases. Our attention has 
not been drawn to any case in which Singarappa 
v. Talari Sanjivappa (1) has not been accept- 
ed. We must, therefore, dismiss the appeals 
with costs. 


Appeals dismissed, 
~ (2) 16 M. 311; 3 M. L, J. 144. 
(8) 26 B. 78; 2 Bom. L. R. 638. 
(4) 18 C. 68; 14 I. A, 148; 12 Ind. Jur. 9; 6. Sar, P. 
C. J. 92; Rafique and Jackson's P. O. No. 99. 





BOMBAY HIGH COURT. 
ORIGINAL Orvin Suiv No. 859 or 1913. 
July 8, 1915. 

Present; —Mr. Justice Beaman. 

Tag ADVOCATE GENERAL— 
PLAINTIFF 
Versus 
JIMBABAL AND OTHERS—DEFENDANTS, 

Cutchi — Memons—Custom-—Personal — law-—Hindu 
Law--Muhammadan Law—Preswnption — Will —Gift—— 
Bequest--Interpretation—Disposition of whole property, 
power of—Conversionto Muhammadanism, effect of — 
Law, uniformity and certainly of--Courts, policy of— 
Joint Hindu family—Power of disposition by Will— 
Succession and inheritance, ‘distinction between— 
Custom, revocation of —Trusts and life-estates in Muham. 
madan Law-—Evidence of members of Bar, value of ~ 
Evidence Act (I of 1872), s. 48. 

The Cutchi Memons have acquired by custom the 
power of disposing of the whole of their property by 
Will. fp. 121, col. 1; p. 148, col. 2; p. 152, col. 11 

The Cutohi Memons have never adopted ‘as part of 
their Customary Law the Hindu Law of the joint 
family, as a whole, or the distinction existing in 
that law between ancestral family, and joint family 
and ees property. [p. 148, col, 2; p. 152, 
col. 1 

The Cutchi Memons are subject by oustom to the 
Hindu law of succession and inheritance as it would 
apply to the case of an intestate separated Mindu 
possessed of self-acquired property, and no more. [p. 
148, col. 1; p. 152, col. 1.] 

A. Will by a Cutchi Memon recited— 

(1) The executors “shall out of my 'punj? set apart 
three lacs," ete., “shall spend according to law the said 
sum or certain portions thereof in connection with some: 
good works of charity in such manner as they may 
think just and proper such as sanitarium, suvavad- 
khana (lying-in-hospital), musafarkhane (resting 
house fortravellers), madressas (schools), sohBlesal pe, 
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dharamashalas, medical dispensaries, eto, (i. e), in. 


connection with any such khairat (that is, charity 
work), that is in connection with such different 
works of charity:” ] 

(2) "Should no son be born to me agreeably to 
what is written above or should (one) be born (and) 
should (he) die without leaving a son or heir,.... then 
as regards my whatever ‘punji’ there may be left, 
they shall utilize the whole of the said ‘punji or 
portions thereof in such manner as they in their 
. discretion think proper in connection with the above- 
mentioned or any other good works of ‘khairat 
(charity):” 

Held, that the Will was a good and valid Will in 
all respects, and that the bequests to charity were 
neither void for uncertainty nor bad under the 
Muhammadan Law as offending against the radical 
principle that a gift must be made in presenti and 
not conditioned in futuro. [p. 152, col. 1.] 

On conversion to Muhammadanism, converts, no 
matter what their previous religion may have been, 
must be taken atthat moment “to have renounced 
all their former religious and personal law in so far 
asthe latter flowed from and was inextricably 
bound up with their religion, and to have substituted 
for it the religion of Muhammad with so much of the 
personal law as necessarily flows from that religion. 
[p. 111, col. 2.] 

The Wills of Cutchi Memons must be interpreted, 

where interpretation is necessary, in the light of the 
Muhammadan rather thnn'of the Hindu Law. Where, 
therefore, it is & question whether a devise by a Outchi 
Memon is good or bad, the answer must depend upon 
whether it conforms in essentials with the require- 
ments of the Muhammadan Law of gift. [p. 149, col. 
2;p. 116, cols. 1 & 2; p. 115, col. 2; p. 121, col. 1.] 
* A Court should rather look to uniformity of legal 
decisions than to nice logical or philosophical ac- 
curacy. Policy requires that there should be con- 
tinuity in legal decisions, for nothing can be worse 
than keeping the law in perpetual uncertainty ahd 
so perhaps unsettling titles which have for many 
years been supposed to be thoroughly sound and 
marketable, [p. 148, col. 2.] 

Muhammadans must, in the first instance, be pre- 
sumed to be governed by the Muhammadan Law. 
[p. 109, col. 2; p. 115, col. 1.] 

Bequests by Will are after all only gifts to take 
effect upon the death of the donor, and as such 
-riginally belong to the law of gift. [p. 116, col, 1.] 

The power of disposing by Will of a man’s property 
can have no logical. connection whatever with the 
a of the’ joint family. [p. 109, col. 2; p. 110, 
col. 2. 

Obiter—As the adoption of a custom is by the 
volition of the party adopting, so it is equally in their 
volition to abandon any such custom and once again 
placé themselves strictly under their proper um- 
modified law. [p. 112, col. 1.] : 

The distinction of the English Law between suc- 
cession and inheritance does nat exist in India. 
[p. 112, cols. 1 & 2.] 
> Trusts are utterly unknown to the Muhammadan 
Law and so, too, is the power of creating a succession 
of life-estates. [p. 116, col. 1.] 


, Quxre.—Whether the making of Wills is part of the 
law - of succession and inheritance? [p. 110, col. 1; 
p. 148, col, 2.] ` : 
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Quere.—Whethor on the question of sects of Mu- 
hammadans having adopted special cnstoms of tho 
‘Hindu Law, the opinion of the Bar is rolevant undor 
section 48 of tho Indian Evidence-Act? [p. 116, 
col. 2; p. 117, col. 1.] : : 


FACTS.—A Cutchi Memon of Bombay 
died possessed of a very large estate, the major 
part of which was ancestral. Áboutsix months 
before his death he made a Wil by -which 
he bequeathed his whole property, self- 
acquired as well as ancestral, to 

“(1) charity; 

(2) his mother, widow, two sisters, one 
sister’s son and the other sister’s daughter, 
all of whom survived the testator. 

The Will recited inter alza: 

The executors “shall out of my ‘punji’ 
set apart three lacs”, ete., “shall spend accord- 
ing to law the said sum or certain portions 
thereof in connection with some good works of 
charity, in such manner as they may think 
just and proper, such as hospitals, sanitarium, 
suwavadkhana (lying-in-hospital), musafar- 
khana (resting house for travellers), madressas 
(schools), scholarships, dharmashalas, medical 
dispensaries, etc., 7.¢. in connection with 
any such ‘khairat’ (that is, ‘charity’ work), 


that is, in connection with such different ` 


works of charity.” (Clause 24.) 

I have no issue now whatever, as 
written above, but should hereafter, by the 
grace of God, any children be born of 
the womb of my present wife, or should 
I hereafter publicly marry another lady of 
my caste and creed according to the custom 
of my caste and creed and should any child. 
ren be born of her womb hereafter, and 
should daughters be so born to me, I direct... 
shall set apart a sum of rupees one Jac for 
each of my daughters, and they shall,” etc. 
(Clause 25.) 

“Should any son or sons be born to me 
agreeably to what is written above by 
my present or any other wife,” ete., 
"then after paying, etc. my said son alone 
shall become the owner thereof should I have 
only one sou, or my said sons shall become 
the owners thereof in equal shares should 
I have more than one,...but should any son 
whatever of mine die without leaving a child 
after his marriage but before attaining the 
age of eighteen years, his brother or brothers 
shall become his heir or heirs and should 
such deceased son have no brothers, then, 
under the circumstances first mentioned, the 
whole share of the ¢sceased or, under the 
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circumstances secondly mentioned, his re- 
maining share shall be included in my 
remaining ‘punji’? and the same shall be 
utilized in ‘khairat’ (charity) in accord- 
ance with what I have hereinafter written.” 
(Clause 26.) 

“hey shall utilize the whole of the 
said ‘punji? or portion thereof in such 
manner as: they, in their discretion, think 
proper in connection with the above-men- 
tioned or any other good works of ‘khairat’ 
(charity).” (Clause 27.) 

On account of a disagreement between the 
executors the provision of the Will relating to 
charity was not fully complied with. There- 
fore, the Advocate-General of Bombay filed an 
Administration suit, impleading all the 
legatees as defendants. 

Mr. Bahadurji (Ad vocate-General) and Mr. 
Taraporevala, for the Plaintiff. 

Messrs. Wadia and Mulla, for Defendant 
No. 1. 

Messrs. Inverarity and Kanga, for Defend- 
ant No. 2. 

Messrs. Bahadurjt and. Davar, for Defend. 
ants Nos. 3 and 4. 

Messrs. Jinnah and Campbell, for Defendant 
No.5. - 

Messrs. Setalvad and Desai, for Defendant 
No. 7. 

JUDGMENT.—The substantial questions 
to he answered here are: (1) whether a 
Cutchi Memon is entitled to dispose of more 
than one-third of his property by Will; 
(2) whether certain bequests to charity 
in this Will are void or are good and 
valid bequests. Implied in these  ques- 
tions is a consideration of the long-standing 
controversy as to the precise extent to which 
the sect of Cutehi Memons is governed, not 
by the Muhammadan, but by the Hindu Law. 

When the case came on for trial, it was 
hoped that it might be made a test case 
for the settlement of several points upon 
which a difference of opinion still exists in 
the mixed law administered by this High 
Court to the two sects of Khojas and Cutchi 
Memons; and it was with that object in view 
that all the learned Counsel concerned spared 
no efforts to collect and bring before the Court 
all available material and directed their argu- 
meris to au extensive and searching survey 
of this entire field of law. 

: Ever since Sir Erskine Perry’s famous 
judgment delivered in the year 1847 in what 
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what is commonly known as the Khojas 
Memon's case, Hirbae v. Sonabae (1) it 
had become almost customary in this Court 
to treat these two sects as thouch -they 
were on precisely the same footing and 
must necessarily be governed to the same 
extent» by the mixed law declared by one 
decision after another to be applicable 
to them. In the course of the trial it 
became clear that however the questions 
directly in issue be approached, the evidence 
confined to practices and customs of the 
Khojas could not really be relevant. Assum- 
ing that the Court had to enquire here into 
an alleged custom of the Cutchi Memon sect 
its decision will have to be given upon 
evidence that such a custom had universally 
prevailed and been long established - not 
amongst the Khojas, but amongst the 
Cutchi Memons. Nor could the mere fact 
that evidence was forthcoming to show-that 
a similar eustom has been adopted by the 
Khoja community make that evidence 
relevant in this case. It is perhaps unfor- 
tunate that the expectations, with which. the 
trial was entered upon, have .so far been 
frustrated, that the judgment can declare no 
‘more than what is shown to be the law govern- 
ing the powers of Cutchi Memons to dispose 
of their property by Will. It is further 
to be .noted that notwithstanding the habit 
of regarding the Khojas and Qutchi Memons 
as in all respects identical for the purposes of 
such a discussion, they are really distinguish- 
able upon broad theoretical grounds which 
might have, ifthey have not had, practical 
consequences. While there are many 
peculiar features in the sectarianism of 
the Khojas, strongly marking them off 
from orthodox Muhammadanism the Cutehi 
Memons, except for the alleged historical 
fact that they were originally Hindus. and 
were converted four-hundred or five hundred 
years ago to Muhammadanism, are, at the 
present day, strict and good Moslems. In a 
recent case of Jan Mahomed v. Datu Jaffar (2), 
lexamined the whole case-law touching both 
the Khojas and the Cutchi Memons critically 
and, I think, exhaustively. It was a great 
satisfaction to me to find that Macleod, J., is 
in entire agreement with the conclusions 
ease of 
(1) (1847) Perry's O. C. 110; 4 Ind. Dec. (o. 8.); 100 


2 Mor. Dig. 431. 
(2) 22 Ind. Cas, 195; 15 Bom, L. R. 1044; 38 B. 449. 
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Mangaldas v. Abdul Rozak (3), that learned 
Judge had to deal with a cognate point 
indirectly arising out of the general proposi- 
tion, whieh must be said to have been 
established by the decisions of this 
Court, that the  Khojas and Cutchi 
Memons are governed by the Hindu Law 
in all: matters of simple succession and inheri- 
tance. 1 think that Macleod. J.’s judgment 
in that case is theoretically correct and 
draws more than one very necessary distinc- 
tion.- The very same questions indirectly 
arise here, as, I think, they always must, 
until this Court has decided much more 
clearly than it ever yet has done within 
what limits the practical application of the 
proposition Ihave just cited must be con- 
fined; for it is obvions that in considering 
the testamentary capacity of a Cutchi Memon 
the Court will almost necessarily be brought 
at once into contact with the legal notions 
peculiar to the law of the joint Hindu family. 
I think it will be convenient to incorporate 
the whole of my udgment in the case of 
Jan Mahomed v. Datu Jaffar (2) by reference 
here. 1t would be mere idle waste of time 
and vain repetition to cover the ground again; 
and such criticism as has been directed 
against parts of that judgment in the present 
argument has only confirmed me in the con- 
viction that it is substantially accurately 
reasoned and lays down correct conclusions. 
In minor points it might require modification 
here and there in the light of the fuller 
information given me during this trial regard 
ing the procedure and details of the cases 
tried before Sir Erskine Perry in 1847 and 
Scott, J., in 1885. Butasa critique raisonne 
of the manner in which the legal doctrine 
grew in this High Court and came to be 
accepted by succeeding Judges and the pro- 
fession generally, I still entirely adhere to 
it. It has been a source of great satisfaction 
to methat in the course of his able and 
interesting argument, the oldest, greatest and 
by far the most experienced Advocate of this 
High Court at the present time more than 
once admitted the general correctness of 
my reasoning throughout my judgment inthe 
case of Jan Mahomed v. Datu Jaffar (2). He 
said that it had been his own view as far back 


(8) 28 Ind; Cas, 665) 16 Bom. L. R, 224. 
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as 1885 when he advanced it tentatively 
before Scott, J., in the case of Mahomed 
Sidick v. Haji Ahmed (4). But he thought 
it was now much too late to undo what had 
already been done and had enured through 
these years into a settled doctrine of the 
Court and the accepted rule of practice with 
the profession. To that extent I am pre- 
pared to agree with Mr. Inverarity. 
Speaking broadly, in dealing with any 
case of this kind arising among the Khojas 
or Cutchi Memons, I feel myself bound to 
start from the proposition that these sects 
are governed by the Hindu Law of simple 
succession and inheritance, but looking to 
what I still cannot help thinking the very 
loose and often very inaccurate manner in 
which that doctrine came to be established, 
I should insist on confining it within the 
narrowest permissible limits. Take, for exam- 
ple, the case tried by Scott, J.,in1885. There, 
as here, the question was as to the extent 
of the testamentary capacity of a Cutchi 
Memon. The learned Judge appears to have 
started actually with what I conceive to be 
the correct general proposition that Muham- 
madans must, in the first instance, be presum- 
ed to be governed by the Muhammadan Law; 
but, as he proceeded, as far as I can see, not 
upon evidence, but upon the case-law, to 
substitute the presumption that in all matters 
of succession and inheritance they were 
governed by the Hindu Law, the first presump- 
tion was in the case he actually had to try 
merely nugatory and need not have been 
stated. Enlarging his second proposition to 
an extent which I have endeavoured to show 
is not logically legitimate, he also presumed the 
existence amongstthe Cutchi Memons of avery 
special feature of the lawof the joint Hindu 
family; and he appears to have thrown on 
the party alleging thata Cutchi Memon had 
a right to dispose of his property by Will the 
burden of proving that that right included 
ancestral as well as self-acquired property. 
But the power of disposition by Will, as a 
general legal notion, can have nothing what- 
ever to do with the very special notion 
of ancestral property as an integral part 
of the law of the joint Hindu family. The 
question really was not whether a Cntohi 
Memon could prove as special custom that he 
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had the right of- disposing. by Will of joint 
ancestral family property, but a totally 
different question, viz., whether the Hindu 
concept of the joint Hindu family had been 
adopted as a custom amongst the Cutchi 
Memons. The onus of proof, had the question 
been rightly stated, would then have been on 
the party alleging that the Cutchi Memons 
had adopted, as a custom, the whole law of 
the joint Hindu family. Nothing of that 
kind has ever been admitted. Nor does it 
follow from the proposition that the Cutchi 
.Memons are governed by the Hindu Law 
of simple succession and inheritance that 
they are also governed by the whole law of 
the joint Hindu family. As I pointed out 
in my judgment in Jan Mahomed v. Datu 
- Jaffar (2) it is extremely difficult, if indeed 
not impossible, to disentangle parts of the 
concept of the joint Hindu family from what 
might otherwise be called the Hindu Law of 
simple succession and inheritance. It may be 
doubted whether the making of a Will is, in 
strictness, part of the Jaw of simple succes- 
sion and inheritance. It has been strongly 
contended in this case that it must be so; and 
while I am prepared to accede, subject to 
reservations, to that contention, l should 
still insist upon imposing upon if very 
definitive limitations. In the first place, as 
I stated in summarising my analysis of the 
case-law in my judgment in Jan Mahomed 
v. Datu Jafar (2), I think that logically 
the very loose general proposition should be 
thus qualified, that the Khojas and Cutchi 
Memons are governed by the Hindu Law of 
simple succession and inheritance as in the 
ease of a separated Hindu disposing of his self- 
acquired property. Subject tothat qualification, 
the rule would not be open to any very serious 
theoretical and to no practical objection at 
all. But as soon as it is supposed to imply 


other Hindu notions peculiar to the law of. 


the joint Hindu family, it is open to both 
theoretical and practical objecticns of the 
most serious kind: theoretical, because the 
rule can only be said to rest upou proved 
customs, and no custom of this kind has 
ever been alleged, let alone proved; practical, 
because no Cutchi Memon or Khoja could 
ever then dispose of his property without 
the risk of having his Will attacked on the 
ground that the property disposed of was 
joint family property or joint ancestral family 
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property. The nucleus doctrine: would come 
into play and the door would be opened 
to interminable inquiries as to the remote 
origin of the testator’s wealth. I-have said 
that, rigorously analysed, the power of dis- 
posing by Will of a man’s property can have: 
no logieal connection whatever with the 
Hindu Law of the joint family. Just as in 
the case of a gift inter vivos, so a man can 
only dispose by Will of that which is his own. 
According to the very special and artificial 
concept of the joint Hindu family, no member 
of it can say that any part of his common 
wealth is his own. There can never, there- 
fore, be any question of disposing of the 
joint family property either by Will or by gift 
inter vivos, But in the case of Muhammadans, 
who may have adopted from the Hindus 
the custom of disposing of their property 
by Will, it does not follow that any such 
difficulties need arise. Mlimimate the notion 
of the joint Hindu family, and all the 
property which has come to a man from 
his father, although he might have child- 
ren of his own, would, under the Muham- 
madan Law or any other than the Hindu 
Law, be his own to dispose of as he chose. 
Before, then, the power of disposition by 
Will could be controlled by the law of the 
joint Hindu family, it would be essential 
to prove that the testator had adopted the 
custom of the joint Hindu family and if it 
wero found that he had disposed of the 
property which, under that law, would be 
joint family property, the result would be 
that his Will was pro tanto bad, simply 
because he had given away what was not 
his own. Observe further that as long as 
a joint Hindu family is in existence there 
can, strictly speaking, be no question of 
succession or inheritance at all. If then 
the result of the long series of cases in 
this High Court were no more than to 
establish a custom amongst the Khojas aud 
Cutchi Memons in virtue of which they can 
be said to be governed by the Hindu Law: 
of simple succession and inheritance, that 
custom ea vi terminorum must lie wholly out- 
side the law of the Hindu joint family. 
Under the strict Muhammadan Law power to 
dispose of the property by Will is restricted 
to one third. Muhammadans claiming to have 
adopted the custom giving them larger 
powers of «disposition from. the- Hindu Law 
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might well prove that they had in con- 
sonancé so far with that law  sustomarily 
disposed of their whole property; and yet 
may also prove, attempt or desire to prove, 
that in any other respects they had not 
adopted the law of the Hindu joint family. 
In fact, as I have just said, so far from 
the latter being a, necessary corollary to 
the former, it is, when closely scrutinised, 
properly antithetical to it. 


Looking back over the cases decided by 
Sir Erskine Perry and Scott, J., I think 
it must be, admitted now that the evidence 
in the former case went far beyond the 
scope of the question which alone fell to 
be determined. Taking the case of the 
daughters, for example, I believe Sir Erskine 
Perry really meant to find that a custom 
had been proved showing that the parties 
had virtually adopted the whole Hindu Law; 
or perhaps it will be more correct to say 
that he believed the evidence to prove that in 
spite of their conversion they had always 
substantially retained that law, and the 
Special custom with which alone he was 
concerned: was proved rather in derogation 
af the Hindu than of the Muhammadan Law; 
for, unless he had also meant to find in 
the case before him that all the parties 
concerned constituted a joint Hindu family, 
the exclusion of the daughters would have 
been as repugnant to the Hindu as to the 
Muhammadan Law. In the case before Scott, 
J., nearly 40 years later, the trial again 
appears to me to have proceeded on the 
presumption that many of the characteristic 
features of the law of the Hindu joint family 
had been adopted by the Cutchi Memons 
and very likely had those trials been more 
rigorously (I mean more rigorously in the 
logical sense) conducted, some such result 
might have been obtained. But in view 
of what was actually in controversy, I cannot 
help thinking that the results were unsatis- 
factory. I think it still remains impossible 
to say that in any single case reported in 
our law books up to the present day has 
it been alleged that either the Khojas or 
the Cutchi Memons have adopted by special 
custom the whole law of the joint Hindu 
family. Doubtless it has always run through 
the minds pf the numerous eminent and 
learned Judges, who had to try this question 
in various'fforms, that these two sects of 
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the Khojas and Cutehi Memons were origin- 
ally Hindus. They, therefore, appeared to 
have found it a very easy inference that 
in spite of their conversion to Muhammad- 
anism they should have preserved their {whole 
original personal law. But while such an 
inference might be used as lightening the 
burden of proof, ib could not properly, in 
my opinion, be made the ground for such 
large conclusions as have been drawn from it. 
On conversion to Muhammadanism, converts, 


‘no matter what their previous religion may 


have been, must be taken at that moment 
to have renounced all their former religious 
and personal law in so far as the latter 
flowed from and was inextricably bound up 
with their religion, and to have substituted 
for it the religion of Muhammad with so 
much of the personal law as necessarily flows 
from that religion. Thus, when the Khojas 
and the Cutchi Memons were converted, l 
take it to be an universally true proposition 
that, in the eye of the law, they then be- 


came subject, in every respect, to the 
Muhammadan and not to the Hindu 
Law. Whatever may have happened later, 


there was at the time a break, a new start- 
ing point, from which all their legal relations 
must be re-adjusted. Remembering that 
these two sects were surrounded by their 
former Hindu co-religionists and were living 
frequently in a Hindu Raj with access only 
to Courts presided over and administered by 
Hindu Judges, it is extremely probable, 
apart from all other considerations that they 
should gradually have re-adopted much of 
their old law, not indeed as law but in the 
form of custom. It is quite possible that 
that process went very far, probably two 
or three centuries ago, when these people 
were few and, for the most part, poor. It 
cannot, however, be denied that in the case 
of both the sects, their adherence to Muham- 
madanism has withstood anything like a 
complete re-incorporation with their former 
Hindu co-religionsits. I have pointed out in 
my judgment in Jan Mahomed v. Datu Jaffar 
(2) how intimately connected the whole theory 
of the joint Hindu family is with radical 
religious concepts, and for that reason 
if the Muhammadanism of these people was at 
any timea real religion, something more than 
an empty name, I do not see how it is possible 
that they could haye reverted completely to 
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the old Hindu family system. Many features 
they may have adopted, and probably did 
adopt, from it. This, I think, is quite evident 
from the depositions of the witnesses examin- 
ed in the earlier cases. But the later ten- 
dency has been, I think, in the direction of 
stricter adhesion to the Muhammadan and 
completer severance from the Hindu Law. 
Tn this connection it must never be forgotten, 
what was tersely stated by their Lordships 
of the Privy Council in the case of Abraham v. 


Abraham (5), that inasmuch as the adoption ' 


of acustom is by the volition of the parties 
adopting, so it is equally in their volition to 
abandon any such custom and once again 
place themselves strictly under their proper 
unmodified law. If that is the correct legal 
view, it will follow that in the case before 
me I have to consider whether the Cutchi 
Memons have proved a custom authorising 
them to make Wills, and, if so, what are 
the limits of that custom. Along with this 
question will have to be considered the fur- 
ther, though quite distinct, question whether 
they have also beer, proved to have adopted 
the law of the joint Hindu family. For, if the 
last question be answered in the affirmative, 
then the quautum of the property of which 
they might dispose by Will might be very 
different in any given case. 


It will be observed that the sixteenth 
issue has been designedly worded in rather 
curious form, inviting the Court to decide 
whether the testamentary powers of a Cutchi 
Memon are not those of a Hindu; that is to 
say, impliedly, whethera Cutchi Memon is 
liable to certain disabilities in disposing of 
his wealth which attach to a Hindu under the 
law of the joint Hindu family. And itis the 
implication, l think, rather than what is 
expressed in the issue that the parties to this 
case feel to be of primary importance. Let 
mé then consider a little more closely in 
what sense and how far making Wills can 
be said to be a part of the Hindu Law of 
simple succession and inheritance. Looking 
to our own Suecession Act, which is ‘largely 
concerned with devises, it cannot be doubted 
that, speaking loosely at any rate, Wills in 
the contemplation of lawyers belong to the 
law of succession and inheritance. Is there 
then any distinction between succession and 
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inheritance? At the present day probably 
none of practical importance. Viewed’ his- 
torically, succession was a term probably 
confined to moveables and inheritance to 
immoveable property; and under the old law 
of England different persons would succeed 
or inherit, respectively. It is difficult, 
however, to find any ground for such a dis- 
tinction in this country. There is no 
eommon law of India in the same sense 
in which there is a common law of England. 
In dealing with 
madans, where they are not expressly 
governed by Statutes, the business of the 
Courts is to apply to them, as far as possible, 
their own law. It is only where their own 
law does not apply and they are not under 
Statute that the Courts turn to the common 
law of England, or govern their decisions by 
what is very generally termed, the princi- 
ples of equity and good conscience. Admit- 
ting that Wills belong more properly to the 
Jaw of succession and inheritance than to any 
quite distinct law of their own, the question 
is not yet completely answered. In the 
first‘ place, the power of disposing of, 
property by Will is no more peculiar to the 
Hindu than to the Muhammadan Law. On 
the contrary itisin the latter system that 
we find more positive restrictions placed 
upon the disposing power, and apparently 
more definite ideas formulated in legal 
rules. For the purposes of the present 
enquiry what has to be considered is: (1) 


the Muhammadan rule prohibiting a man. 


from disposing of more than one-third of 
his property by Will; (2) the limitation 
Imposed upon the disposing power of 
individuals under the Hindu Law arising 
out of the legal conception of the estate of 
a Hindu joint family. T am not now 
concerned with further technical qualit- 
cations and conditions to be found in the 
Muhammadan Law of Wills. l have stated 
the main distinction in the most general 
terms. And, so stated, this at least becomes 
apparent, that what is in controversy really 
has nothing todo with the making of Wills 
qua Wills, but with what under the Hinda 
system defines the property which is a 
man’s own and, therefore, capable of being 
devised by him. This is what is really 
meant by the plaintiff in this suit, who 


wishes to prove that the disposing power of » 


Hindus and, Mubam-: 
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a Cutchi Memon is in all respects that of a 
Hindu. But before sucha proposition can 
be established, those contending for it must 
prove that the Cutchi Memons have adopted 
the law which embodies the concept of 
joint family property. And here I should 
like to add a few observations upon what I 
have stated a little more generally in the 
opening part of this judgment. When I 
said that no such custom as that of having 
adopted the entire Jaw of the joint Hindu 
family had ever been alleged, much less 
proved, in our Courts, I am not to be 
supposed to have overlooked what appears 
to have been in controversy, the procedure 
&dopted and the conclusions reached in 
such cases as those of Mahomed  Sédick v. 
Haji Ahmed (4) and Ahmedbhoy Hubibbhoy 
y. Oassumbhoy Ahmedbhoy (6). The latter 
is a Khoja case. In the latter case a son 
sued his father for partition. Both the 
parties appear to have gone to trial upon 
the footing that the law of the joint Hindu 
family had been accepted as part of the 
Customary Law of the sect to which they 
belonged. In the first Court, the trial was, 
therefore, principally directed to ascertaining 
whether the property in suit was ancestral 
or self-acquired. On appeal, however, the 
ease was decided on a narrower ground 
suggesting a reversion to an earlier stage 
of the law, in which it still lay upon 
Muhammadans alleging themselves to have 
adopted any peculiar feature of the Hindu 
law to prove it. Merely expressing obiter 
an opinion as to the character of the property 
in suit, the Appeal Court held that the 
parties had not proved that their sect had 
adopted so much of the Hindu Law of the 
joint family as would entitle a son to 
demand partition of his father. I am not 
here concerned with the reasoning by which 
that conclusion was reached. The only 
comment I need make upon it is that it 
involves much of that large process of 
inference, unsupported by direct proof, 
which has characterised the whole long 
course of litigation affecting in this respect 
the Khoja and Cutchi Memon sects. Fur- 
ther, if the Khojas had really, as appears 
to have been taken for granted, adopted 
ihe rest of the law of the Hindu joint farhily, 
while they had not adopted that part of 
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it which gives the son a right to enforce 
partition against his father, it js obvious 
that the resultant system amongst them 
must be radically different from the recog- 
nised system prevailing among the Hindus 
under the Hindu Law of the joint family. 
Itis an essential feature of that law that 
every member of the joint Hindu family 
takes an interest in the joint family property 
at birth; and it is a correlate of that 
proposition that a member invested with 
such rights can, if at the head of his 
stirp, enforce it by partition, The broad 
principle, perfectly clear and intelligible in 
itself, became obscured in the controversy 
arising upon the right of a son to enforce 
partition between his father and his uncles. 
Partition in a Hindu joint family being 
always per stirpes, such a right would 
conflict with the fundamental principles 
upon which the whole system rests. And 
it appears to me that there is very little 
relevance in introducing the divergent 
opinions of Judges upon such a point into a 
consideration of a much wider and simpler 
proposition, Ido not know that in this 
Presidency any doubt exists as to the right 
of a son to enforce partition of joint family 
property against his father; and as I 
pointed out in my judgment in Jan Mahomed 
y. Datu Jaffar (2), the Privy Council have 
emphatically insisted upon the correlation 
of the two rights, that is to say, acquiring 
an interest by birth and enforcing it by 
partition, as being inseparable from, and 
complementary of, each other making up 
the basic principle of this part of ihe law 
of the joint family. By introducing such 
a variant as that the son amongst the 
Khojas has not the right to enforce partition 
during his father’s life-time, the radical 
difference between any such law of the 
Hindu joint family as the Khojas may 
really have adopted and that law as it 
exists in its complete form amongst the 
Hindus, has been established. Nor is it 
always possible to say that the customary 
law of these people in respect of the legal 
concept of the joint family is the same as 
the Hindu Law. The point is of capital 
importance because it indicates that similar 
radical divergences might be,and probably 
would be, found, had the question ever 
been specifically raised between the 
customary law of the Khojas and Memons, 
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and the Hindu Law regarding the distinctions 
drawn in the latter between joint ancestral, 
joint family and self-acquired property. 
And what I was insisting upon in my 
general observations was that neither 
amongst the Khojas nor the  Cutchi 
-Memons is any reported case to be found 
in which a party has expressly alleged that 
the Hindu Law of the joint family, contain- 
ing the peculiar legal concept of the 
joint ancestral or joint family property, 
has ever been adopted by these sects. On 
the contrary, in the two cases I have 
mentioned, it has been assumed, and assumed 
merely inferentially from the earlier 
decisions, that such wholesale adoption of 
the complicated Hindu Law of the joint 
family had been made by both the Qutchi 
Memons and the Khojas. In the case 
before Scott, J., the question again turned 
directly upon the character of the property 
alleged to have been disposed of by the 
impugned Will; and again it was taken for 
granted that if it was ancestral, the burden 
.of proving that the testator had power of 
disposing of it lay upon the party so 
alleging. Now, it is obvious that the same 
kind of inquiry might as well be entered 
into in the case of any English Will, once 
a presupposition is made that if the 
property disposed of complies with certain 
requirements it also gains a peculiar legal 
character. An enormous percentage of 
-property disposed of by English Wills in 
England might be shown to be ancestral 
family property, in the sense that it has 
come into the hands of the testator under 
conditions which in Hindu Law would 
imprint that character upon it; but it would 
be absurd to say that, unless it could also 
be shown that the English Law had adopted 
the concept of the: Hindu joint family, the 
resulting corresponding legal consequences 
from the facts proved arose. That is a 
point which I wish to emphasise. If it 
had not been virtually assumed by the 
Courts that amongst the Khojas and Cutchi 
Memons, property falling within the 
definition of ancestral family property or 
‘joint family property in the Hindu Law also 
„acquired the peculiar characteristics given 
-toitunder the special law of the joint 
.Hindu family, there would have been no 
point at all inthe enquiries made by the 
_ Courts in the two cases I have mentioned. 
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To this the answer would naturally be 
that unless the parties themselves had 
been fully aware that their sects had 
adopted the whole Hindu Law of the joint 
family, they would never have gone to 
trial on the issues raised in these cases. 
That answer is plausible but, in my 
opinion, not conclusive. As regards the 
particular contestants their admissions 
might suffice, but the admissions of parties 
in any given case would hardly be an 
adequate equivalent for that strict and 
elaborate proof which the law requires when 
such special custom is set up and disputed 
in derogation of the general law governing 
litigants. Ihave also pointed out in my 
previous judgment that forty years after 
Sir Erskine Perry’s decision in the Khojas 
and Memons case (1) it would have been 
virtually impossible for any member of these 
sects to obtain legal advice at this Bar 
except upon the footing that they were, 
to all intents and purposes, Hindus and not 
Muhammadans. That opinion had struck 
deep roots and no doubt gathered sóme 
support from the nature of the evidence 
recorded before Sir Erskine Perry, confirmed 
by the long and virtually settled practice 
on the Ecclesiastical Side of the Court, 
and it is indisputable that long before 
1885 the Courts and the whole profession 
here had settled down to the unshakeable 
belief that the decisions of the Court had 
firmly established the rule that the Khojas 
and Cutchi Memons were, in respect of 
their entire family system, Hindus and not 
Muhammadans. I have -already criticised 
the value of the long-established practice 
on the Ecclesiastical Side of the Court 
and it would be waste of time to repeat 
that criticism here. I still think that far 
too much importance was attached to 
those materials in every case in which 
they were referred to. It probably is 
irue that when such questions first came 
before this High Court a very large 
number of Khojas and Cutchi Memons 
were saturated with Hindu notions regarding 
the law of the joint family. They would 
be predisposed to accept the decisions of 
the Courts as interpreted by the profession 
generally and so gradually habituate them- 
selves to the belief that in Jaw, at any 
rate, rather owing to the decisions of the 
Court than any volition of their own, 


‘upon the 


< ‘very 


-probably thought 
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they were subject to the whole law of 


the joint Hindu family. In the course of 


the argument here, it has frequently been 
said that my former judgment insisted too 
much upon this law having been forced 
reluctant sects of the Khojas 
and Cutchi Memons by the Judges and 
the profession. In 1847 I do not think 
that either sect would have thought it a 
serious hardship had the Courts 
decided that in the eye of the law they 
were Hindus and not Muhammadans. 


The Courts never did decide anything of 


the kind; but I 


evidence before him, 


concede that, on the 

Sir Erskine Perry 
that the Khojas and 
Cutchi Memons had virtually retained the 
whole of their domestic and personal law 
distinct from religion. No one could 


'as 
then have foreseen the length to which 
‘the judgments in those cases would 


‘afterwards be carried. And itis no doubt 


„true 


to some extent, as contended by 


Mr. Inverarity in this case, that the most 


serious grievance 


which the Khojas and 
Cutchi Memons now have is, not that they 
„have been placed definitely under the Hindu 
.Law, but that they are perpetually being called 
upon to prove this or that custom in 


derogation both of the Muhammadan and 


^or less of chaos 


. Had 
. by strict logical process, 


:dans, these people 


of the Hindu Law. They stand now in 


` the unfortunate position of being governed 


in many most important relations in life 
neither by the Hindu nor by the Muhammadan 
Law. Legally their condition is one more 
and that undoubtedly 
has been brought abont by the loose and 
often inaccurate reasoning and wide in- 
ferential processes upon which I have 
commented in my criticism of the case-law. 
that law been constructed step by 
step as each case came before the Courts 
always starting 
from tbe first presumption that, as Muhamma- 
were governed by the 


. Muhammadan Law, and any alleged custom 
.in derogation of it must be proved, the 


` result might have’ 
| would probably have been, very different. 


, has. been forced upon 


been, and I think it 


In a sense then I do think that this law 
the Khojas and 
‘Cutchi Memons by the Courts and the 
profession, although it is arguable whether 
during the process, 
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at any rate in its 


115 
earlier stages, the bulk of the commu- 
nities realized what was going on, or 
took any strong objection to it. As they 
increased in wealth and intelligence, 


however, indications are -not wanting of 
some resentment at being thus compelled 
to appear in the Courts as Hindus rather 
than Muhammadans. The Cutchi Memons, 
with whom I am presently concerned, 
are undoubtedly good Moslems and feel 
deeply the imputations cast upon them by 
their co-religionists on account of the length 
they have gone, or are supposed to have 
gone, in substituting the Hindu Law of 
the joint family for the laws of the 
Quran. Speaking of the Quran, I may 
note in passing that the restrictions imposed 
upon the power of a Muhammadan to be- 
queath more than one-third of his property 
by Will are not to be found in the Quran 
at all. Yet this has been so long an 
integral part of their own Muhammadan Law 
and is supposed to be based upon a view 
of family obligation and duty approved by 
the Prophet, that any departure from it 
now can hardly be altogether dissociated 
from the profoundly religious sentiment 
‘which forms the basis of and interpenetrates 
the whole of the systems of the Muhammadan 


and the Hindu Law respectively. In this 
connection another point also arises. 
Assuming that the Cutchi Memons have 


adopted and proved the custom of making 


Wills at present of their whole property, 
are such Wills to be interpreted by the 
Muhammadan or the Hindu Law? Upon 
this point, I believe, no considered judg- 
ment is to be found in our Courts. I 
was told in the course of the argument 
that in & very recent case Macleod, J., bad 


‘held that a Khoja Will must be construed 


by reference to the Muhammadan Law. I 
am strongly inclined to the same opinion. 
I see no solid ground for holding that 
even if a larger power of disposition had 
been acquired by the Khojas or the Cutchi 
Memons than they would ordinarily have 
‘the Muhammadan Law, that law, 
nevertheless, should not govern all the 
dispositions they make in exercise of that 
enlarged power. Assuming for a moment 


that, apart from the question of joint 
family property, which, as I said, lies 
outside the scope of ‘the law of Wills 
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altogether, different constructions and 
different effects would have to be put 
upon and given to bequests under the 


Hindu and Muhammadan Law, then in the 
absence of proof of custom in each parti- 
cular case, I should still hold that 
Memons’ Wills must be interpreted and 
construed under the Muhammadan and not the 
Hindu Law. And I think that the Courts 
would be slow to encourage attempts to 
prove interminable variant customs of this 
kind even where the Khojas and Cutchi 
Memons are themselves desirous of setting 
them up. I entertain some doubt whether 
the point really has much practical im- 
portance. It is true that the Courts 
appear to have conceded much more liberal 
powers for creating various estates by Will 
to Hindus than Muhammadans. But J am 
not aware that the distinction rests upon 
any solid theoretical ground. Bequests by 
Will are after all only gifts to take effect 
upon the death of the donor, and as 
auch originally belonged to the law of 
gift. The Muhammadan Law is much more 
precise in detail in dealing with gifts 
than the Hindn Law. And that is pro- 
bably why the Conrts have regarded a 
Muhammadan’s testamentary power more 
jealously than that of a Hindu. But in 
every civilized society which has attained 
the point of recognizing general principles 
of law, however crude and elementary 
these may now appear, the theory of gift 
is originally much the same. As social 
relations become more complicated and 
require a more complex system of law, 
various elaborate and artificial enlarge- 
ments of the simple power of gift make 
their appearance. 1 think, however, that 
it would be untrue to say that anything 
in the least corresponding with such highly 
evolved and extended powers as are to 
be found at the present day in the 
English Law, can be discovered in the 
authoritative legal writings either of 
the Hindus or of the Muhammadans. Trusts, 
for example, are, as I have had 
occasion to say in more than one judg- 
ment, utterly unknown to the Muhammadan 
Law. So, too, is the power of creating a 
succession of !life-estates. My own convic- 
tion is that such powers were equally 
unknown to the early Hindu law-givers. 
. AM these, in effect, have been the creations 
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of the English Courts, and the fact that 
they have been more loosely and widely 
extended to Hindus than to Muhammadans 
is probably due, as I have just said, not 
to any inherent difference of principle 
to be found in the pronouncements of the 
early law-givers, but in the fact that the 
Muhammadans were much more precise and 
fuller in enunciating limitations upon the 
power of gift. If, however, there is any 
valid legal distinction to which effect 
ought to be given between the powers of 
Muhammadans and Hindus in regard to the 
creation of artificial estates by Will, I 
should say unhesitatingly that no matter 
what other Hindu customs the Outchi 
Memons may or may not have adopted, 
every Will they make must be interpreted, 
for the purposes of ascertaining the validity 
or otherwise of beqnests therein contained, 
according to the Muhammadan, and not the 
Hindu Law. 

In this case, for the first time, an 
attempt has been made to prove that the 
Cutchi Memors have adopted the Hindu 
Law of the joint family virtually in its 
entirety; that is to say, that they recognise 
the peculiar quality given to joint family 
property by the Hindu lawyers. Further, 
it is sought to prove that they have 
adopted, as a custom, the power of dis- 
posing of the whole of their own property 
by Wil The burden of proving both 
these points, notwithstanding the previous 
decisions of the Courts, clearly still lies, 
in my opinion, upon the parties so alleging. 
I have, therefore, now to consider the evi- 
dence laid before me with the object of 
ascertaining whether it discharges all the 
requirements imposed by the highest 
judicial authority upon parties setting up 
special family, tribal, or local custom in 
derogation of their general law. The evi- 
dence naturally breaks up into three main 
groups: (1) the Wills, Exhibits B, Bl 
to B10l; (2) the oral testimony of the 
leading Cutchi Memons; (3) the opinion 
of the so-called experts. As to the latter, 
Mr. F. E. Dinghah and Mr. Inverarity, for 
example, I entertain considerable doubt 
whether it is relevant at all under section 
48 of the Indian Evidence Act. Certainly, in 
the case of Mi. Dinshah, even if it be 
relevant, it can be of little or no value. 
Doubtless, in questions of tbis kind, the 
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Courts in England have always given res- 
pectful attention to the long-established 
practice of the profession and the opinion 
of eminent Counsel, as, for example, upon 
points of conveyancing. But where it is, 
as here, a question of sects of Muhammadans 
having adopted special customs of the Hindu 
Law, I fesl very great doubt whether it 
ean logically be said that even so eminent 
and experienced a Counsel as Mr. Inverarity 
is likely to know of the existence of such 
rights or customs. It is said that Counsel 
learn from their clients in the course of 
advising professionally of the existence or 
otherwise of such a right or custom as was 
in controversy. But I doubt very much 
whether that was intended by the framers 
of section 48. In truth, what has actually 
happened probably is that Mr. Inverarity’s 
advice throughout the long period of his 
professional activities has done much more 
than any volitional act of the community 
themselves to imprint upon them the belief 
that, at any rate, for all purposes of litiga- 
tion, they must accept the position of 
Hindus governed by the law of the joint 
Hindu family. Speaking for myself, I do 
not think that the opinion of the Bar collec- 
tively or any member of it is of any real value 
upon such a point. We all know what the 
opinion of the Bar has been, and I have en- 
deavoured to show how it has grown up. In 
the course of his long and interesting argu- 
ment Mr. Inverarity, notwithstanding his 
repeated admissions that he inclines strongly 
to accept the correctness of my own reasoning 
in the case of Jan Mahomad v. Datu Jafar (2), 
yet strove strenuously to prove that the 
various cases I have criticized were quite 
rightly decided. It needs, however, only to 
study the cases themselves to discover the 
many flaws and fallacies in the reasoning more 
or less commonly accepted throughout the series 
which gaverisetoconclusions thereafter whole- 
heartedly and unquestioningly adopted by the 
profession. But had the case no other im- 
portance, it would obtain a peculiar interest 
from the evidence given by Mr. Inverarity, 
in which the Court has had the benefit of 
much intimate and personal opinion growing 
out of his exceptionally long, distinguished 
and honourable practice at this Bar. If I 
seem not to attach as much weight to that 
evidence as its authorship might deserve, it is 
‘simply because I doubt whether it is the kind 
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of evidence which thelaw requires, certaiuly 
not because I undervalue Mr. Inverarity’s 
great personal qualities and reputation. 

I will now consider the proof afforded by 
the Wills. These are 105 in number (five of 
these viz., B8, B14, B60, B65 and B80 were 
afterwards withdrawn) B, Bl to Bl101 and 
F, J and K. They commenced from the 
year 1845, Exhibit B, two years before Sir 
Erskine Perry's judgment. And here I may 
ineidentally note that the practice of making 
Wills is not very ancient even amongst the 
Hindus. It may be doubted whether any 
true Hindu Will dates back more than one 
hundred years; and we have herea Muham- 
madan Will seventy years old. It is not, there- 
fore, a case of the Muhammadans borrowing 
the custom from some ancient and well-estab- 
lished branch of the Hindu Law, but rather, 
as it would appear, small sects of Muhamma- 
dans, living under Hindu rule and surrounded 
by Hindus, adopting almost contemporaneous- 
ly with their Hindu co-religionists an entirely 
new practice. This body of Wills has been 
carefully analysed by learned Counsels engaged 
on both sides, and minutely eriticised in detail. 
The broad lines of attack and defence were: 
(a) thatthislong, consistent series of Wills 
disposing of the whole property proved conclu- 
sively that the Cutchi Memons had entirely 
abandoned the Muhammadan Law of Wills; (5) 
on the other hand, that an analysis of thesa 
Wills will show that they are hardly, if at all, 
inconsistent with the principles of the Muham- 
madan Law, and that a very large percentage 
of them might have been made consistently 
under that law. It is pointed out by the 
plaintiff, relying on these Wills, that they not 
only dispose of the whole property but also 
contain many allusions to self-acquired and 
joint ancestral family property. Further, 
that they create many estates opposed to the 
fundamental principles of the Muhammadan 
Law (and supposedly permissible under the 
Hindu Law). Neither of these lines of attack 
or defence appears to me to be very forcible. 
I shall, however, have to deal with this 
material a little more in detail. 

Mr. Setalvad, on the other hand, tendered 
eighteen, but put in five, Wills said to have 
been made by orthodox Muhammadans. None 
of these .Wills has been proved. When they 
were tendered, it was agreed in order to 
shorten the proceedings and lessen the cost 
that they should be examined by the Counse] 
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on the other side and, if necessary, admitted, 
At the close of thecase, Mr. Taraporewalla said 
that he was not prepared to admit that some 


l of the makers of these Wills might not belong 


to the classes of Muhammadans declared to be 
amenable to the Hindu Law by Mr. Justice 
Ranade in the case of Bat Batji v. Bai Santok 
(7). Subject to that the Wills were allowed 
in, Exhibit No. 7. The snggestion is that 
even orthodox Muhammadans sometimes make 
Wills in contravention of the Muhammadan 
Law, although it cannot be, and never has been, 
inferred from that fact alone that they were 
in that or in any other respect subject to the 
Hindu Law of the joint family. The effect of 
the Wills putin by the plaintiff is, I think, to 
prove conclusively that the Cutchi Memons 
have adopted the custom of disposing of the 
whole of their property by Will. The series 
covers a long period and it appears to be 
practically uniform and consistent. To that 
extent, these Wills alone would, I think, be 
sufficient to prove the existence of the custom 
in derogation of the strict principles of the 
Muhammadan Law. The further question re- 
mains to be answered, how far, if at all, these 
Wills prove anything more; as, for instance, that 
by custom the Cutchi Memons have not actual- 
ly discarded the Muhammadan Law of Wills, 
but have adopted the Hindu Law of the joint 
amily. This will not be established merely 
by the fact that the Wills dispose of the 
testator’s property in a manner inconsistent 
with the Muhammadan Law, for we havealready 
reached the conclusion that the practice 
has grown up in the form of a custom in 
derogation of the Muhammadan Law. That be- 
ing so, it is not to be expected that the socie- 
ties or communities, who have intentionally 
abandoned so far the principle of the Muham- 
madan Law, feel constrained to rehabilitate it 
in detail by conforming, notwithstanding the 
practice, strictly to its precepts. This really 
disposes of by far the greater part of Mr. 
Setalvad’s elaborate criticism on this part of 
the case. Heendeavoured to show by attack- 
ing these Wills that, if in form inconsistent 
with thegeneral principle of the Muhammadan 
Law, there was nothing in the testators’ dis- 
positions which could be taken as deliberate 
recognition of the whole Hindu Law. The 
point, however, is that every one of these 
Wills purports to dispose of all the disposable 
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property of the testator. The .same line of 
argument used by the plaintiff is equally in- 
firm for his purposes. Nothing appears to 
me to be gained by showing that a great 
number of these Wills create series of succes- 
sive estates in opposition to the principles of 
ihe Muhammadan Law of gift. “Once it is 
conceded that the custom of disposing of the 
whole of the testator’s property by Will has 
been adopted by the Cutchi Memon sect, it is: 
idle to scrutinise too closely the manner in 
which such dispositions have been made or to 
draw inferences from the closeness with 
which they sometimes correspond with, or the 
wideness with which they sometimes diverge 
from, the recognised principles of the Mubam- 
madan Law. It is, however, significant to note 
that seven of these Wills bequeath one-third 
of the property specifically and the remaining 
two-thirds to the testator's heirs according tq 
ihe Muhammadan Liaw. The first of these is 
B29, dated the 7th July 1886, and the last is 
B88, dated the 26th January 1911. By 1886 
just after Scott, J.’s judgment in the case of 
Mahomed Sidick v. Hajt Ahmed (4), there can 
be little doubt but thata strong revulsion of 
feeling had set in amongst the better class of 
Cutchi Memons and that many of them much 
regretted the length the Courts had gone in 
subjecting them to the Hindu Law of succession 
and inheritance and so giving cause of offence 
to the faithful and estranging them from 
their more orthodox co-religionists. The 
Wills I have just mentioned exhibita strong 
regard for the strictest Muhammadan Law, and 
the reason why the testators adopt the 
peculiar form found in these Wills doubtless 
was a desire to give practical effect to what 
they believe to be the injunctions of their 
religion. Nothing could well be more anomal- 
ous than their position asit was then under- 
stood in respect of this power of making 
Wills. It was by no means certain in the 
opinion of lawyers whether the Cutchi 
Memons could dispose of more than one-third 
of their property by Will. Those amongst 
them who were strict Muhammadans probably 
did not desire to do so; but they were in this 
dilemma: If they left two-thirds of their pro- 
perty undisposed of as the Muhammadan Law 
compelled them to do, in order that it might 
be distributed amongst those whom the 
Quran considered tohavethe best right to 
share it, the result brought about by the 
oase-law upto that period was that the 
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undisposed of two-thirds would be taken not 
by the heirs designated by the Muhammadan 


religion and morality, but by the heirs ascer- 


tained in accordance with the principles of 
the Hindu Law. It is not strange then to 
find some pious Cutchi Memons availing 
themselves of the powers of full disposition, 
which they &ppear to have been in a fair way 
of acquiring by custom at that period, in 
order to comply practically, at any rate, with 
the commandments of their religion. Bearing 
in mind the large part which volition must 
always play in bringing a custom into 
existence or allowing it, to fall into desue- 
tude, indications of this kind, just at the 
time when the case-law on the subject 
seemed likely to expand most dangerously 
and inimically to Muhammadan religions 
séntiment, are of no little value. On the 
other hand, the plaintiff, who relies upon 
these Wills to prove that the Cutchi Memon 
community had adopted in its entirety the 
Hindu Law of the joint family, points to 
many passages'in them, in which express 
allusion ismade to self-acquired, as opposed 
to ancestral, family property. Thus, in B17, 
dated the 26th February 1878, the tes- 
tator. says that the "whole is my self-acquir- 
ed property," So also B81, B37, B47, B50, 
B53, B58, B68 and B73. Reading these 
nine Wills, covering a period from 1878 to 
1903, it certainly appears that the testators, 
whether of their own initiative or under 
legal advice, were keeping in view the peculiar 
attributes of joint ancestral as distinguished 
from self-acquired property under the 
Law. Itis noteworthy that the first Will in 
which any allusion of the kind is to be found is 
thirty years after the date of Sir Erskine 
Perry's judgment, when the doctrine of the 
Courts was supposed to be settled and the 
opinion of the Bar had long been uniformly 
in favour of the proposition that COutchi 
Memons were, for the purposes of this argu- 
ment, to all intents and purposes Hindus. 
Whether such indieationsought to be taken 
as conclusive of the fact suggested is quite 
another question. Ithink, it must be ad- 
mitted, that the Cutehi Memons generally 
were fairly alive to what was implied in the 
term “Joint ancestral family property” as 
forming part of the Hindu Law of the joint 
family. This wasonly natural in view of 
their origin and later environment. It is quite 
possible that in a confused and general way 


INDIAN CASBS. 


Hindu - 


119 


they have re-adopted notions peculiar to the 
Hindu Law, from which at the time of their 
conversion and immediately thereafter they 
had never completely and intelligibly freed 
themselves. That this was done by deliberate 
act of volition I gravely doubt. To whatever 
extent the old Hindu Law of the joint 
family regained currency and application 
amongst the Cutchi Memons, it must be 
attributed, I should prefer to think, rather 
to unconscious re-absorption under pressure of 
the predominant Hindu environment, notions 
and habits long familiar, than to any con- 
scious preference for and substitution of those 
notions and habits for the laws commanded 
by their new religion. It may indeed be 
doubted that either the Khojas or the Cutchi 
Memons were, for centuries after their con- 
version, thoroughly conversant with the whole 
of the Muhammadan Law. In the infancy of 
their existence they were probably not ina 
position to diseriminate between some of 
the moral precepts of their new and their 
old religion, particularly when such were 


* required to be practically applied in some 


of the most intimate relations of ordinary 
life. At that period too their material eondi- 
tion, if we may be permitted to conjecture, 
was probably one of almost universal 
poverty and insignificance. In such circuni- 
stances they might easily and unconsciously 
have fallen back into the old grooves of 
Hinduism in regulating their family life and 
petty personal affairs. It is quite likely 
that just as Muhammadans do to this day, the 
members of the same family lived together 
making no nice distinctions between the 
quantum of the earnings of each, and not car- 
ing to separate the personal acquisitions, 
such as they might have been, of every 
member of the family from the fund upon 
which they all lived. Living under such 
conditions they would naturally find no diffi- 
culty in believing that they were still regu- 
lated by the principles of the Hindu Law 
of the joint family, which would seem to be 
peculiarly appropriate. Nevertheless, inas- 
much as they have not only retained but 
accentuated and heightened their religious 
divergence from their original co-religionists, 
l find it difficult to believe that they could 
synchronously have consented to merge so 
much that is essential to the Muhammadan 
Law ina conscious re-absorption of the Hindu 
Law of the joint family. By the year 1878, 
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any Cutchi Memon making a Will must have 
been fully aliveto the necessity of explain- 
ing thatthe property he purported to dis- 
pose of, was his own. In view of the strong 
line taken by the Courts, he could not have 
been ignorant of the danger attending the 
disposition of the whole of his property on 
the analogy ofithe Hindu Law. Still, so far 
approving of it as to desire an equal liberty 
of full disposition of his own property, he 
probably knew himself and, if he did not, 
would certainly have been advised, that if 
any property so disposed of had fulfilled 
the definition of ancestral family property in 
the Hindu sense, his Will purporting to 
dispose of it would have been pro tanto in» 
valid. It is true thatthe use of such ex- 
pressions would appear superfluous in the 
case of any one except a Hindu, subject 
to the law of the joint Hindu family. Even in 
ihe latter case they could be merely declara- 
tory not carrying with them, strictly speak- 
ing, any legal consequences. The difference 
between a Hindu and any other person dis- 
posing of the property which had come to 
him from his father would be in the former 
case that the property was not his own to 
dispose of, while in the latter case it 
ordinarily would be. And the fact that we 
find in these Cutchi Memoms’ Wills declara- 
tory emphasislaid on the fact that the 
property was not ancestral but self-acquired, 
certainly proves that in and after 1878, at 
any rate, the sect was fully aware that it 


“was in danger of finding itself under the 


entire law of the joint Hindu family, That 
it in fact was so is conclusively proved by 
the course of litigation in 1885 and amongst 
the Khojas in 1887. I may further give 
by way of illustration a very recent case of 
Ahmedbhoy Habibbhoy v. Str Dinshaw M. 
Petit (8), in which the same question was 
sought to be re-agitated indirectly. The suit 
was nominally for specific performance of a 
contract to buy certain property belonging 
to the plaintiff. Indirectly the plaintiff 
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sought to obtain a judicial decision that the, 


‘said property was his self-acquired property 
and that his sons had no interest in it as 
members of a joint undivided Hindu family. 
I tried that case and I refused to go into 
the question thus indirectly raised. But 


(8) 3 Ind. Cas, 124 11 Bom, L, R. 645; 6 M. L. T. 
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the fact that it was raised, elaborately 
argued, and a great deal of evidence given 
on it as late as 1909, shows to what extent 
members of the Khoja and Cutchi Memon 
sects are, atthe present time, involved in 
grave uncertainties asto their legal position 
in the present state of the caselaw. It is 
no exaggeration to say that the accepted 
notions, never clearly excogitated, developed 
as time went on into something like chaos 
as regards many incidents peculiar to the 
Hindu Law of the joint Hindu family, whick 
may or may not be incorporated in the Custo- 
mary Law, real or supposed, of these sects. 
Thus, for instance, this is the first case, 
nearly seventy years after Sir Erskine 
Perry’s judgment, in which the competency 
of Cutchi Memons to dispose of the whole 
of their property by Wilf has ever 
been put directly in issue. Furthermore, it 
is the first casein which the much more 
important question, whether or not merely 
by implication both Khojas and Cutchi 
Memons are subject to the complete law 
of the joint Hindu family, has invited express 


decision. It is obviously, therefore, high 
time that these questions of such vital 
importance to the two sects, who’ are 


constantly growing in intelligence and im- 
portance, were definitely answered and their 


legal position clearly defined. At the 
present day no Khoja or Memon, and 
many of them have accumulated great 


fortunes, knows how far his property is 
his own, or what, if any, limits are 
imposed upon his power of disposing of it 
by Will, If it be a fact, as suggested by 
the five Wills put in by the other side, 
that orthodox Muhammadans, who have 
nothing whatever to do with the law of 
the joint Hindu family, have also been in 
the habit of disposing of their entire pro- 
perty by Will, then the inference which I 
am asked to draw from these 105 Wills, 
namely, that the mere fact of disposing 
of the whole property of Memons by Will 
connotes the adoption of the whole law 
of the Hindu joint family, is immediately 
destroyed. It is not, however,.on that 
ground only, or, indeed, chiefly that I 
should refuse to accede to so much of the 
plaintiffs arguments. In the absence of 
any previous case-law on the subject, and 
treating the matter before me as Yes integra, 
I should not feel even pressed by tHe 


property. . We 
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production of these Wills to the conclusion 
that they prove, not only a custom in 
the matter of making Wills opposed to 


“the stricter Muhammadan Law, but that they 


prove much more, namely, that the makers 
had also adopted the whole law of the 
joint Hindu family. Nothing in them, 
except the language of the seven Wills, I 
specially noted, points to any such con- 
clusion, and that language can, I think, 
be easily explained by reference to the 
Historical origin of the’ sect, to circum- 
stances in which the first centuries of 
their existence were passed, and, lastly, 
the attitude of the Courts for forty years 
preceding the first of them without the 
need of making any such violent 
inference. My conclusion upon this body 
of evidence is that it proves no more than 
that the Cutchi Memons have adopted 
the custom of disposing of the whole of 
their property by Will. It does not prove 
that they have adopted the notion of 
joint ancestral family property with ‘all 
its legal attributes and incidents as 
exhibited in the law of the Hindu joint 
family. And indirectly it affords indica- 
tions of the strong leaning towards the 
strict Muhammadan Law which has been 
enlarged in favour of the Cutohi Memon 
community by the adoption of their special 
custom. 


Before considering the oral evidence re- 
corded in this case, I should like to make 
some general observations on those Wills 
in which it is declared that the testator 
is only disposing of his own self-acquired 
have no means at the 
present day of ascertaining whatthe pro- 
perty was and how it was acquired. 
Naturally, with {some knowledgé of the 
Hindu Law of the joint family, & man 
who, was disposing of what he knew to 
be ancestral family property in that sense, 
would declare in his Will that it was his 
Self-aequired property whether in fact it 
was so or not. I expect that if the whole 
truth was known, an ingredient of the 
joint family property or joint ancestral 
property, as these terms are used in the 
Hindu Law, would be found in what was 
disposed of by these Wills. At any rate 
a great number of them must include much 
property to which such notions were at 


INDIAN CASES. - 


121 


least potentially applicable. From the 


-mere fact that such deslarations have been 


thought necessary, it is at least as inferable 
that the testator was disposing of what 
under the Hindu Law of the joint family 
was not his own to dispose of as that 
he was making a simple truthful declaration 
of fact. ' 


The first witness examined was Sidick 
Ebrahim Nakoda, who isa Cutchi Memon 
aged fifty-three. He is a man of no 
consequence or social position. He says that 
he sells turbans and caps, and says he keeps 
avery small shop and pays no income tax. 
He begins by saying that the Cutchi Memons 
will away their property as they please, 
sometimes the whole and sometimes a part. 
In answer to the Court he says that the 
Cutchi Memons cannot dispose of ancestral 
property by Will Hesays that his own 
father made a Will of his property valued 
about Rs. 16,000 and that he himself was 
disinherited. He says that this property 
was self-acquired. He gives no particulars 
as to how his father started these self-acqui- 
sitions. He then goes on to depose to the 
making of Wills of large estates by Cutchi 
Memons. This is of no great importance. 
In eross-examination he says thatthe law 
of succession is included in the Quran, but 
the custom has gone the other way. He 
then goes on to explain how the custom went 
the other way. He says thatthe Cutchi 
Memons were originally Hindus, who were 
converted in Sind and migrated to Cutch. 
He says that they were under a Raja and if 
they had disputes, they had to goto the 
Raja’s Court and they were disposed of 
according tothe law of the Raja, 7. e., the 
Hindu Law; and that practice was still going 
on. He says that they applied twice to the 
Sirkar fo place them under the Muhammadan 
Law, but they failed. Speaking for himself, 
hesays that he would prefer the law of 
succession laid down in the Quran, but he 
cannot speak for the sect generally. He 
says that the exclusion of wives and daughters 
from the succession originated in the Raja’s 
Court. If this were really so, it must have 
been, I suppose, on the footing that the 
litigants constituted a joint Hindu family at 
the time. The question was then put to him: 


“Do you say that the law of the Hindu 
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joint family has been introduced into your 
sect by custom? 

A. Yes. If there is no Will.” 

` Then the next question: 

“Do you mean to say that the law of 
kau ye I is applicable to you?” 

(After some explanation of what was 
rieant by the law of survivorship) 

“A. No. That Jaw does not apply, because 
the son of a pre-deceased son takes with his 
uncles. The daughter does not take with. 
the sons,’ 


(It is clear that the witness does not 


understand what he is talking about here.) 
“Q. Do you say that the Hindu Law uf: 
partition applies? 

A. Yes. If one dies without a Will." 

He then goes on to say that the son can- 
claim partition of ancestral family property 
during the life-time of his father. 

“Q. Can you givea' single instance of 
such a partition? 

. A. Yes, Abdul Rahim Haji Mussa Sulei- 


man. His son, Ibrahim, took some money 
and separated; he took some Rs. 60,000. 
That was about two years ago. a 
' . The father gave him the Rs. 60,000. 


Abdul Rahim was then, and still is, doing 
business. His son was in the business with 
him, a business in piece-goods. 

Q. What was the ancestral property of 
which this Hs. 60,000 was a share? d 
. A: That Ido not know." 
` [It is clear 
an instance of partition at all, but rather 
of the ancient practice of portioning a son 
off out of his father’s wealth: see the 
remarks of Sargent, C. J., in Ahmedbhoy 
Hubibbhoy v. Cassumbhoy Ahmedbhoy (6)]. 
< Further, he says that Wills have been’ 
made for the last fifty years or sixty years, 
only after the community migrated to 
Bombay. ' 
. Reviewing. the evidence of this 
as a whole, it must be admitted that it 
is rather emphatic in favour of the adop- 
tion of the law of the joint Hindu family, 
but the man himself is hardly of a 
character to command much confidence. 
Many of his ‘answers in cross-examination 
suggest that he has not fully appreciat- 
ed all that is involved in his earlier state- 
ments. It is not definitely so stated in his 
evidence, but I suppose he has spent the 
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whole of his life in Bomba so that: he, 
has naturally. fallen under the. belief, rooted} 
in. the decisions of this Court ‘and the, 
practice of the profession, that the law is, 
generally as.hedeelares it to have become, 
by custom. I cannot say that I attach much : 
importance to his evidence upon the. custom. 
as & custom, 
“The next witness is “Haji Adam Haji, 
Usman Noorani, fifty-two years of age and, 
a Cutchi Memon and a Shetia of the Jamat: 

“Q. Do you know the custom of your, 
community about the making of Wills? . 

A. Yes. 

' Q. Describe it. 

A. Ifa Cutchi Memon has self- soared. 
property, he can dispose of it as he pleases. - 
. Q. Of the whole? - 


A, Yes. But this does not apply to’ 
ancestral property. He cannot make a Will 
disposing of any part of the anccatial 
property, 

Q. How long ‘has 
prevailed ? 

-A. Since I have been in Bombay, I have 
observed it, that is, for forty years.’ 


such a custom’ 


“The. rest of his examination-in- chief- 
merely relates to instances of Outchi 
Memons who had made. Wills and is of 
no importance. In cross-examination, he” 


says that -he is disputing his brother’s Will’ 
on the ground that the property disposed’ 
of was ancestral property. And this might 
account for his statement in the earlier, 
part of his evidence that the ancestral, 
property cannot be disposed of' by Cutchi 
Memons by Wills. In his cross-examina , 
tion, he says.that he would be greatly pleased. 
if the Government: put them under the 
Muhammadan Law again. 

“Qe You now want power to dispose 
of all your self-acquired property because, 
you are told that the Courts hold that 
you are under the Hindu Law, and in this 
way you may be able to give the remainder 
of your property to your heirs according 
to the Muhammadan Law ? 

. A. Yer. : 
: Q. In your community you habe always. 


been toldthat the Courts have held that 
the Hindu law governs you ? : 
_A. Yes. 

'Q. The whole Hindu Law? - - . 
„A Xen | . ZEN 
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Q. And in that belief your people have, 
been waking these Wills? | ` 

` A. Yes.” 

. He Says : f 

"Y know that Saboo Sidick left hig 
property to his son, Mohamed. Mohamed 
can dispose of that property by Will.” 


' (1f the witness is right here, what. be-. 


comes of his reiterated statements that the 
&ncestral property cannot be disposed of 
by Will ?). 

* "0. But if it came from his father it 
would be-ancestral ? 

“A. No. The father had 
and the son was a partner of the father.” 

This again makes it quite clear that 
these people's. notion about what is meant 
by the term "ancestral family property" 
in the Hindu Law is hopelessly confused. 
This witness appears to be a respectable 
man, but the quotations I have made from 
his evidence show that he 
Glear idea upon the main point to which 
his evidence is directed. He does not 
really know, in the case of the Wills he 
Speaks to, whether the property left was, 
or was not, ancestral in the Hindu sense 
óf that word. It is to be remembered 
that he is only fifty-two years of age and 
his intelligent memory can, therefore, hardly 
go back more than thirty years. By that, 
time, the Bombay opinion was already de- 
finitely formed, and the witness's evidence, 
Shows how he received that opinion from 
the decisions of the Courts and the like 
sources in Bombay itself. In my opinion 
his evidence is worth little or nothing 
upon the alleged custom. 

The next witness is Mohamed  Cassim 
Lakhtani, & Cutehi Memon fifty years of 
age and a landed proprietor. He says 
that Cutchi Memons can will away all their 
self-acquired property, but if it be ancestral 
no Will can be made. He then proceeds to 
give instances of numerous Wills, including 
Wills by Cutchi Memon widows. Such Wills 
certainly would not be vaild under the 
Hindu .Law in the ordinary circumstances, 
nor would they consist with notions under- 
lying the law of the joint Hindu family. 
I ani speaking here in the most general 
ierms and am not overlooking cases in 
which Hindu women dispose of their own 
Stridhan property by Will, but if I under. 
stand.the witness aright, the widows who 
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made Wills here were wealthy Memon, 
widows who disposed of their whole property 
in which, under the Hindu Law, they would 
only have bad a life-estate. In the absence 
of an explanation as to how they came by 
their property, this comment must be taken 
asin a measure merely conjectural. One. 
thing is, however, to be noted and that is 
that none of these Wills, and, as far as I. 
know, none of the Wills exhibited in the 
case which I have "already examined were 
disputed. From this it is open to the plain- 
tiff to argue that the custom was so well 
settled that no one thought of calling it in, 
question. On the other hand, if the custom 
had really been in exact adcordánéë with 
the law ofthe jòint Hindu family, it seems 
in the highest degree improbable that the 
Wills disposing of so large wealth should. 
have gone unchallenged on the ground that 
ancestral or joint family property. made 
up part of the testators’ estate. 

In cross-examination he says: : 

“I mean by ‘ancestral property’ property 
got from the father or grandfather. If the 
property is left to the son by Will, then it is 
not ancestral in the hands of the son, but, 
is his own. 

Q. Your community believes that the Courts, 
have held that the whole Hindu Law governs 
them ? 

A. Yes. 

He says: 

"I heard from my grandfathers and my. 
ancestors that there had been suits in the 
High Court here and that that custom had. 
been deposed to and proved. 

Q. What custom? 

, 4. Ido not know what evidence they 
gave, 

Q. What easton? 

` A. The whole Hindu Law. 

The Court: Including adoption? 

A. No. I have not seen any adoption case. 
I do remember one instance of adoption. 

He says: 

. "I had a brother. He is dead. He lefta 
widow. 

, Q. You have taken that property claiming 
that it was joint? 

A. Yes, because it was got out of my 
father’s money. 

Q. But you have claimed it by survivor- 
ship? f 
. A. But that was ancestral property. My 


But that also is the custom.” 
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paternal cousins are joint with me. But I 
have my son, and he is likewise entitled to 
it. I cannot deal with that property; else 
my son would come in and oppose me". 

If this is correct, it really does represent 
the adoption of the law of the joint Hindu 
family pretty completely. This witness is 
very strongly in favour of the contention that 
the whole Hindu Law ofthe joint family had 
been adopted by the Cutchi Memons. He is 
entitled to more weight because it might 
. affect a very large property of his own. 

The next and perhaps the most important 

of this group of witnesses is Suleman Abdul 
'Wahed, aged sixty-seven. He is nota Shetia 
butis one of the leading members of the 
Cutchi Memon Jamat. He says: 

"I know our custom about making Wills. 
We cannot make a Will of ancestral property, 
but we can make a Will of self-acquired 
property, according tothe Hinduor Muhamma- 
dan Uaw. We can dispose of the whole of the 
self-acquired property by Will A Cutchi 
Memon cannot dispose of any part of ancestral 
property by Will"... 

Next follow & number of instances of Wills 
most of which are found among the Wills 
recorded. In reference to one of them he 
Says: 

“But I think that at present unfortunately 
we are,.to that extent, under the Hindu 
Law.” 

To the Court.— 1 think so, because I have 
been told so ever since I came to Bombay 
from Poona in 1874, and those decisions of 
the Judges made us subject to the Hindu 
Law". “I never heard from the Jamat in 
Bombay that there bad been such a custom 
hefore the Courts here made it for us". The 
Jamat told me thatthe Courts had decided 
that we were governed by such a custom. I 
did not ask the Jamat what custom had 
governed them in Cutch before they came to 
Bombay....[ have not heard ‘of any case of 

the Cutehi Memon dying intestate where his 
property was divided among his heirs accord- 
ing to the Muhammadan Law....I can only say 
that in Poona the estate goes upon an intes- 
tacy to the heirs under the Hindu Law; in 
Cochin, to the heirs according to the 
Muhammadan Law, and,in Cutch,Idonot know 
how it goes. I cannot give a single instance 
of a Cutchi Memon dying in Poona without 
leaving a Will, and the property going accord- 
ing to the Hindu Law; the families in such 
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eases would ordinarily be very poor, and the 
property might be divided according to either 
the Hindu or the Muhammadan Law.” 

He then goes on to describe the circum- 
stances of his own family, saying that they 

eerie i 
were joint" in the Hindu Sense: " 

My nephew filed a suit for partition of 
this joint family estate, and the property was 
partitioned under a decree of the Court”. 
"I gave my son, Abdul Rahman, his share of 
the ancestral property and took a release 
from him”, 

After this follows the cross-examination in 
which the witness says: ; 

“I am an orthodox Muhammadan, 1 believe 
firmly in the Quran. Memons are orthodox 
Muhammadans, they all believe in the Quran. 

Q. You and they would consider it sinful 
to depart from what is laid down in the 
Quran? 

A. Yes. The Quran only allows us to 
dispose of one-third of our property by Will. 
I and the members of our community would 
much like to follow that rule of the Quran. 

Q. Butyour people have been doing the 
contrary for some years because they have 
been told that the Courts have made the 
Hindu Law binding on them? 

A. Yes. i 

Q. Your people have been told that ever 
since Sir Erskine Perry's decision? 

A, Yes. I much regret, and I know that - 
others do too, that the Courts should have 
thus imposed the Hindu Law upon us. 

Q If you were told that the Courts had 
never held that, how would you dispose of 
your property? 

A. According to the Quran. 

Q. Your community has never got recon- 
eiled inall these years to the Courts having 
imposed the Hindu Law upon them? 

A. No. 


Q. A large majority of you have striven 
all these years to get those decisions upset? 


A. Yes. Most certainly our people would 
wish to follow the Quran if they were allowed 
to; they feel that they are helpless becanse 
they have been told that the Hindu Law of 
intestate succession governs them. We got 
this idea of ancestral property’ from the 
Bombay Barristers, Solicitors and other like 
vultures, Until I came to Bombay I never 
heard of this distinction; as strict Muham- 
madans we know nothing of it, | 
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Q. Whatdo you mean by ancestral pro- 
perty? 

A. Property which comes from the grand- 
father, whether the grandfather made a Will 
of it or not. In Mecca and other holy places 
they will not allow that we are Muhammadans 
at all, because we have had this Hindu 
Law forced upon us. I feel very strongly 
upon all these points, and I much regret that 
the Courts should ever have decided as they 
have done. I say that the son takes a 
vested right in ancestral property at birth 
is an idea made for us by the Courts. It 
may be called a custom as it has been followed 
here for many years, since the Courts decided 
that way.” 

In re-examination the witness says: 


"I would like the Muhammadan Law to be 
applied in all cases of intestacy as well as 
in testamentary disposition. I should not 
like any part of the Hindu Law to be left,” 

I have quoted from this witness tn 
extenso, because his evidence, as a whole, 
is striking and characteristic, I think, of 
the real and best sentiment of the 
community. It is clear from the-opening 
portions that the root ideas of the Hindu 
family have struck deep in spite of religious 
protest, and that much against their Will 
the-strictest Muhammadans among the Cutchi 
Memons have accepted, though it can hardly 
be said that they have become reconciled to, 
the Hindu Law so liberally made for them by 
the Courts. It cannot be denied that, in the 
first instance, there was none of this marked 
repugnance tothe Hindu Law of the joint 
family. And when I come to look alittle more 
closely into the previous cases, I dare say I 


shall have to admit that at any rate, 
when the question first came before 
Sir Erskine Perry that learned and 


eminent Judge was right in supposing that by 
enlarging in some directions the restrictions 
imposed by the Muhammadan Law, and giving 
the Cutchi Memons a part, if not the whole, 
of the Hindu Law of succession including 
that of the joint Hindu family, he was meeting 
the wishes of a majority of the community as 
wellas validating a single proved custom 
in derogation of the Muhammadan (and 
the Hindu) Law. Butinview of the grow- 
ing wealth and intelligence of the community 
_ and the develdpment of a strong re-action in 
fuvotir of strict adhesion to the Muhammadan 
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Law, Ican entertain no doubt but that the 
opinion has now been proved mistaken. In 
the evidence of this witness we find in petto 
a reflection, and I submit a complete con- 
firmation, of most of the general views I 
ventured to express regarding the real 
attitude of this community towards the 
case-made law in my former judgment. 


The witness is & very intelligent and 
influential old man of undoubted probity, who 
has held the high office of Sheriff of Bombay. 
The effect of his evidence is, I think, that 
while, in his opinion, his community is, at 
the present day, under the Hindu Law of the 
joint family, that has not been brought about 
by the deliberate and volitional adoption of 
that law as a custom, but by the too pre- 
cipitate action of the Courts. And the feel- 
ing of the better part of the sect to-day is 
strongly in favour of throwing off every fea- 
ture of the Hindu Law with which it has 
gradually been fettered. I have said that in the 
course of the arguments addressed meon behalf 
of the plaintiff in this case, I have been re- 
proached over and over again with having in- 
sisted, upon a misconception of what actually 
happened at the trials, the procedure and 
the form of the issues, that the Courts and 
the profession forced a most unwelcome 


.law upon reluctant Muhammadan sects. I 
` think that I am vindicated, to some extent, 


by the strong feeling shown by this witness. 
It may well be that the law was nob so 
unweleome in 1847 as it has since become, 
and I certainly do not mean to suggest 
that the eminent Judges and Counsel mainly 
responsible for bringing it toits present state 
were not guided in each and every trial by 
the most correct judicial principles. Bat 
I do say, and shall remain for ever convinc- 
ed, that over and over again much, too 
much, was taken for granted, and that it 
was as much the decisions of the Courts and 
the ‘opinion, of course the perfectly honest 
opinion of the profession, as any real custom- 
ary adoption by either Khojas or Cutchi 
Memons of part or the whole of the Hindu 
Law of the jointfamily, that have made the law 
as itis generally supposed to be to-day. One 
thing at least is made clear beyond all 
possibility of dispute, that if Mr. Wahed is 
a true spokesman for his sect, this sect, 
would, if left to itself, and not pinned down 
by judicial decision, renounce any such custom 
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' (admitting that it had ever been adopted) 
as that which the legal doctrine of this 
* Court has now made an integral, and indeed 
' the dominating factor of their personal law. 
The next witness examined was Ali Mahom- 
“ed Haji Yusuf, a Cutchi Memon fifty years 
‘old. He is a person of little importance com- 
pared with the last witness. He says he isa 
dealer in salt: 

“I know the custom of our community 

“asto making Wills. Outchi Memons make 
their Wills according to Hindu Law. They 
can dispose of the whole of their self-acquired 
property.” 

The Court. “When did you first hear of 
self-acquired property? 

A. I was born in Bombay, so I have heard 

„of it all my life. We cannot dispose of our 
ancestral property by Will.” 

In cross-examination the witness says: 

. “Q. Your custom exists because you have 

. been told that the Courts have decided that 
the Hindu Law of Wills, etc., applied? 

A. Yes. 

. Q. You have been told so all these years 
by the lawyers? 

A. Nomember of the legal profession has 
talked to me about it. My community, how- 
ever, has been told that this was settled by 
the Courts? 


Q. They ‘were told thatthe Courts had | 


"applied the Hindu Law in all particulars? 

. 4. No. Only about Wills, and about 
property and inheritance and succession. 
There is afeeling in our community that the 

. Courts have been wrong in applying the 

. Hindu Law to us. 


Q. And but for this they would follow ` 


. the Muhammadan Law? 
A. Yes.” 
The next witness is Haji Yusuf Subhani, 


aged sixty. He says he is an ordinary member : 


of his community, a mill-owner and the 
. President of the Anjuman-i-Islam. 

"I know the custom of our community in 
the matter of making Wills. A Cutchi 
Memon can dispose of his self-aequired 


: ‘property by Will the whole of it. He cannot | 
< dispose of ancestral property. I have never ' 
Memon cannot ' 

applies. 


- heard it said that a Cutchi 
; dispose of more than a third of his self- 
acquired property." 

Jn eross-examination he says: 

“I have been told that a custom had been 
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established in the Courts. That is why we 
have made the Wills in the manner I have 


- described.” 


After some cautious answers which do not 
commit him much to any great preference 
for the Muhammadan Law, he says: 

"From a religious point of view I should 
prefer the Muhammadan Law. I would prefer 
the rule laid down by the Quran.” 

We gain little information from this 
witness. His last answers show that he isa 
peace-loving man, sitting on the fence for 
the present, waiting to throw in his lot with 
the winning side. 

The next witness is Abdul Satar Gaya, 
a Doctor, aged thirty-two. He says that he 
knows the custom of his community about 


making Wills 


“A Ontchi Memon can dispose of his self- 
acquired property as he pleases. A Cutehi 
Memon cannot make a Willof his ancestral 
property.” 

The Court. 
tral property? 

A. Property coming from great-grand- 


“What do you mean by ances- 


‘father, grandfather, father." 


| In cross-examination he says: 

“I have been told ever since I was grown 
up that the Courts had held that the Hindu 
Law governs Outchi Memons generally in 
matters of inheritance or property. 

Q. If the Courts had not decided, as they 


" have, you Memons would prefer to follow 


the Muhammadan Law? 

A. I think so. 

Q. If they were left free now, would they 
follow the Muhammadan Law ? 

A. lthink the majority would, I myself 
would. 1 do believe that in giving the go-by 
to the Quran and forcing the Hindu Law on 
us, the Courts have done wrong. I should 
say that that was the feeling of the majority 
of our community.” 

The next witness is Ibrahim Haji Sidik, 


- aged thirty-five, a landed proprietor: 


"T know the custom of our people in making 
Wills. Sometimes they make their Wills 
according to custom. 

Q. What is the custom ? 

A. I have heard that the Hindu Law 


Q. Do you zmean the whole Hindu Law? 
A. I do not know that. We can make our 


l Wills a as we re please, whatever ‘the property: is, 
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We cannot dispose of ancestral property by 

ill Grandfather's property becomes joint 
family property. I include father, Rene 
father, great-grandfather, etc.” 

. Tn cross-examination after showing an 
intelligent understanding of whatis meant 
generally by ancestral and joint property, he 
says : 

“T have heard that the Courts have held 
that the Hindu Law of Wills applies to us. 
That is the belief in our community. That 
is why we make our Wills in that way. The 
Hindu Law of property and inheritance has 
been held by the Courts to apply to us, that 
is what.is generally believed in the com- 
‘munity. I am an orthodox Muhammadan, so 
are most of us Memons. We should like to 
follow the precepts of the Quran.” 

. The next witness is Tyeb Haji Gul Ma- 
homed, aged sixty-two, a merchant and a 
contractor, He says : 

“I know our custom about making Wills. 
We can dispose of our self-acquired and our 
ancestral property too. Was born at 
Malabar.” 

(N. B. This is the only one of these wit- 
nesses, T think, who says that Cutchi Memons 
dan dispose of their ancestral as well as their 
&elf-aequired property by Will. Possibly 
because, being from Malabar, he is not so 
saturated as the rest with the legal doctrine 
óf this High Court.) 

i In cross-examination, he says: 

i “The custom had beon-d in force many years 
before the decisions of the Court gave legal 
effect io it." 

. I may observe on that that the witness 
could here only be speaking from hearsay, 
as the decisions of the Court began before he 
was born. 

"Q.' If the Courts had not so decided, you 
Would have preferred to follow the Muham- 
madan Law? 

.A.. But the custom had beeni in vogue for 
8 long time. 

. Q. Who told you ‘that this was the custom 
kêbon you came to Bombay? i 
^ A.. My grandfather told me, He was 
then in Bombay. I came here firstin 1918 
(1860). It was when I was here in 1930 
(A.D. 1874) that I first heard of this 
eustom." 

"The next witness is Abdul Rahim Haji 
ibrahim,. ‘aged . thirty-six, not a leading 
member of the ` community, & hosier. He 


INDIAN ‘CASES, 


127 


says a Memon can wil away his self-ac- 
quired property ashe pleases. He caunot 
will away his ancestral property. In cross- 


examinaticn: a 


"T would like to follow the Muhammadan 
Law of Wills. 1 have always been told that 
the Courts have held that the . Hindu Law of 
"Wills governs us. That is what all the 
members of my community believe." A 
< The next witness is Abubakar Haji 
Mahommed, aged fifty-four, owns landed 
property in Bombay and says he know 
the custom of his community about making 
Wills: 


“I have made a Will according to the 
Muhammadan Law. I havedisposed of the 
whole of my property. I have said that the 
distribution is to be made according to the 
Muhammadan Law. The decisions of ihe 
Courts in our cases have put us under the 
Hindu Law. Among the Memons the custom 
is that the Hindu Law applies. 

' Q. What is the power of the Cutchi 
Memon to make Wills? 

: A. The thing is this, as the Hindu Law 
prevails they make Wills so that their widows 
and daughters may get something out of the 
estate. 

Q. Doyou know whether" these Cutchi 
eee recognize the law of ancestral family 
property ? 

. A. Yes. A Cutchi Memon cannot will 
away ancestral property.” 

In cross-examination he says that the 
Courts have decided that the Cutchi Memons 
are governed by the Hindu Law in all matters 
of-succession, inheritance, Wills, ete. : 

"We think that if we do not make a Will 
our property will go by Hindu Law. 

Q. You think then that the Courts have 
wrongly applied the Hindu Law? 
^ A, All Lknow is that this has been the 
custom from the time of my forefathers.” 
^ This concludes the evidence of this kind 
given before the Court. It must be admitted 
that it points directly to a considerable and 
settled opinion, however unpalatable, that 
much, if not the whole, law of the joint 
Hindu family governs Cutchi Memons. But 
it ig to be remembered that over the period 
sovered by the lives and personal experience 
of all the witnesses, it was virtually impossi- 
ble for any Cutchi Memon to approach the 
Courts except upon the. footing of & Hinda 
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in all the essentials of the personal law of 
the joint Hindu .family. And it cannot be 
denied that the decisions of the Courts had 
done more than anything else to contribute 
to thatresult. It is only when we turn back 
to the origin of the wide rule, which had thus 
been established, and follow as I did in my 
former judgment the various steps of the 
process, that we shall be ina position to 
discriminate, if indeed this be now possible, 
between what wasa real custom and what 
was rapidly added to it by judicial decision. 

AsI have said, the points actually in 
controversy between the litigants before Sir 

Erskine Perry lay within a very narrow com- 
' pass. I think it very unfortunate, looking 
back over this piece of legal history, that that 
great Chief Justice should have delivered one 
judgment in the cases before him thus, at 
the very outset, introducing elements of 
logical confusion which rapidly bred and 
multiplied. I think, too, that the procedure 
followed put the preliminary enquiry on 
much too wide and loose a base. For all 
essential purposes, the points in controversy 
need not have been so extended as to lead the 
learned Chief Justice to believe that in order 
to deal with them it was necessary to open a 
general enquiry into the question whether 
the two sects of Khojas and Cutchi Memons 
had by that time adopted, as a custom, the 
whole Hindu Law of the joint family, with 
all its derivative legal notions and conse- 
quences, as directly affecting the law of 
succession and inheritance. 

But with the fuller information given me 
in the course of this trial at my disposal, ib 
seems to me that something of this kind 
happened. The result was not very satis- 
factory even for the limited purposes of the 
two trials, since the learned Chief Justice, 
in his judgment which, after all, is all that 
now concerns us, confined himself to a very 
cautious opinion that these sects had adopt- 
ed a law analogous to the Hindu Law. How 
closely analogous, or in what main points 
diverging from it, andif so diverging, thea 
whether back to the Muhammadan Law or 
in the direction of merely analogons customs, 
nothing, I think, is said. But what the 
learned Chief Justice meant to hold was, I 
believe, that Khojas and Cutchi Memons 
were under a Customary Law closely akin to, 
if not identical with, the Hindu Law of their 
former co-religionists, and that from that 
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starting point, it lay on them to prove customs 
in derogation not of their own, the 
Muhammadan, but of this rather vaguely 
adopted analogue of the Hindu Law. 

The Cutchi Memon case (1) tried before Sir 
Erskine Perry arose out of a dispute between 
the widow, Rahimatbai, of one Haji Nur 
Mahomed and three uncles of the deceased. 
Following the procedure of those days it 
appears that the Chief Justice sent certain 
issues down to be tried before himself on the 
Plea Side of the Court. These are very 
instructive as showing how the subject, then 
virtually res integra in this High Court, was 
then approached. | 

The issues were: 

“1. Whether the set of Mulammadans com- 
monly called or known by the name of 
Cutchi Memons is subject to a valid usage 
or law of inheritance and succession different 
from the general Muhammadan Law of inherit- 
ance and succession to goods? 

2. Whether, from the death intestate of 
Haji Nur Mahomed in the pleadings of this 
cause mentioned, his uncles, ete., succeeded to 
his estate as his heirs or otherwise, in 
exclusion of the said complainant, and one 
Tezbai, another widow of the said Haji 
Nur Mahomed, subject, however, to providing 
for their maintenance? 

8. Whether upon the 
the said Haji Nur Mahomed, the said 
camplainant as one of his two widows 
became entitled by succession to a share 
consisting of one-sixteenth part of his 
estate? 

And it is ordered that the complainant 
bere shall be the plaintiff on the trial of 
such issue on the Plea Side of this Court 
and that the said defendants, etc.,,..and if 
the Court at such trial shall find any other 
special matter, the same shall be indorsed on 
the postea.” 

So far this appears to be perfectly 
correct, and to establish the general pro- 
position from the very beginning of this 
litigation that any one alleging a special 
custom in derogation of the law of the 
parties must prove it. We find, accordingly, 
that the defendant opened with witnesses in 
support of the plea. 

The first of these witnesses was Haji 
Yusuf Haji Baludina, who says that “he 
had lived in Bombay for seventy years, 
was regarded as a sort of head of 


death intestate of 
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„his sect.” (N. B. The -witness talks of 
'easte'). He says, “there is a particular 
. custom of inheritance among them, namely, 
that a widow is entitled to maintenance 
-as long as she remains unmarried. Some 
say that the Cutchi Memons were converted 
lo Muhammadanism two, three or four 
hundred years ago. They were Hindus 
before, Lohanas.” He then speaks of the 
custom prevailing among Lohanas proper. 
But no one has ever alleged in these Courts, 
.l believe, that they are not 
the.ordinary Hindu Law, and it is plain 
from what the witness says, namely, that 
among Lohanasa widow is maintained by 
“her sons, etc., that he is thinking of the 
condition of widows in an undivided Hindu 


family. He says: s 
"I am not particularly informed of the 
custom among the  Lohanas. Divorce is 


not allowed among Memons, 
wives is allowed in case of sterility. Ac- 
‘cording to Muhammadan Law, females ought 
to inherit, but we have not allowed any 
female as yet to inherit." 

‘In cross-examination he says: 

“No disputes regarding inheritance have 
ever o¢curred with us in QCuteh;" “the 
husband and -wife were expelled from the 
caste, they were expelled because this custom 
had never been disputed before, - 

This. was the first instance I ever knew." 


(Note. As the husband appears to have 
died intestate, thus giving rise to the dispute, 
-it is not easy to understand why he was 
expelled from the “caste.”) 

To the Court; “I say that the Muham- 
‘madan Law lays down the rules as to 
inheritance, but we have not observed 
it. Our custom is not of recent origin 
but has prevailed four ‘or five hundred 
| years.” 


The next witness is Abdulla Rakhia, 
who says. that there are many tribes of 
. Cutehi Memons but they are all of one 
“‘oaste:” 
“Wae do not follow the Mussulman Law 
“as laid down in the Quran. Ido not know 
what the-Hindu Law is. We do not allow 
females to inherit with us. Ifa man leaves 
a widow and brothers she is not allowed any 
particular share." 
(This again would only be true under 
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plurality of. 
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the Hindu Law in the case of a joint 
family.) | 
“We donot allow daughters to inherit. 
Ifa man died leaving brothers and sons, 
if the family is divided, the sons take alone; 
if undivided, the brothers equally. If 
four brothers should -be in partnership, 


and one dies leaving sons, the sons inherit.” 


(Observe the loose confusion between 
partnership and the true “joint Hindu 
family.") i i S 

“Ihave often heard that part of the 
‘Quran read which Jays down the rule of 
inheritance, but we do not follow it because 
it is not our custom. We did not set the 
Quran aside but our custom did. This 
custom of inheritance has existed among 
us always. If a man left his property 
to his widow the panch would give effect 
to it. Divorce is not allowed among 
us. When this case was brought into 
Court the panch expelled the hiisband: and 
the woman.” 

The next witness is Haji  Fazul Jaffir, 
says, he is one of the panch, came from 
Bhuj: 

‘With us women do not inherit, when 
aman leaves a widow she remains in the 
house and gets maintenance." 

In cross-examination adds "nothing of 

note. 
The next witness is Haji Absakur, says, 
he knows the law of inheritance laid 
down in the Quran but the Cutchi 
Memons do not follow it. According to 
the law Cutchis follow, women do not 
inherit. 

At this point I find the note by the learned 
Chief Justice :— 

-I intimate that a prima facie case ig 
launched of custom amongst Cutchi Momong, 
and if they have evidence to show it (sic) 
they should eall witnesses." 


Then Haji Mahommed Haji [brahim is 
called and says, that he is a Cutchi Memon 
and that his father died threa months 
ago leaving brothers, nephews, daughters 
and a widow. He made a Will (this is called 
for). TD 


Another witness is then called, Mulluk 
Haji Omar, who gives an instance in which 
it would seem that some sort of distribu- 
tion was made of the deceased’s property 


‘of the makers. 
‘depositions of men long dead are admissible 


. recognize 


130 
ADVOCATE-GENERAL v, JIMBABAI. 


but not strictly according to the Muhammadan 
Law— : 

“I have not heard of any widow in our 
caste being allowed a share as Muhammadan 
widows are.” 

Another witness appears to have been 
offered but not examined, and the Advovate- 
General then admits that his evidence does 
not go further to disprove the custom 
set up. 

That is the whole evidence upon which 
a judgment was based that has had such 
astonishingly wide consequences. I should 
observe that at this trial the evidence in 
former cases was tendered and it was found 
to take up so much time discussing it sentence 
by sentence, in order to determine whether or 
not it was against the declarants’ interest, 
that much was let upon the record, subject 
to stricter examination when the case was 
over. 

After the above analysis I cannot say 
that I think any of this record of previous 
depositions is relevant under section 32, 
clause 3. I do not find in these depositions 
per se any declarations against the interest 
Nor do Ithink that these 


under any other provision of the Indian 
Evidence Act. I have examined them, 
however, with the object of bringing out 
clearly what really were the -materials 
before Sir Erskine Perry in 1847. Many 
statements do suggest that the witnesses 
were saturated with the Hindu Law, or, 
at any rate, that they had accepted, with 
modilieations, some salient features of it. 
But I donot think it would be correct to 
say that anything to be found in the 
trial on the plea side before Sir Hrskine 
Perry establishes a conscious adoption of 
the whole law of the Hindu joint family. 
The witnesses appear to draw no distinction 
between the position of females in an 
undivided anda divided Hindu family. 
They appear to have been imbued 
generally with the stringent limitations 
imposed by the early Hindu law-givers on 
a woman's capacity. But the custom they 
set up, goes very much further than the 
true Hindu Law. It does not appear to 
the widow's estate and per- 
emptorily excludes daughters altogether and 
in all circumstances, 
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I cannot understand how upon these 
issues and this evidence, it ever could have 
been supposed that the Chief Justice 
found that the Cutchi Memons were 
not only not governed by the strict 
Muhammadan Law of succession and inheri- 
tance, but that they were governed by 
the Hindu Law of succession and inherit- 
ance, All that the issues suggest and 
the evidence proves is that there was a 
valid custom or usage inconsistent with the 
Muhammadan Law. Sir Erskine Perry appears 
to have thought that it was, in & measure, 
analogous with the Hindu Law of succes- 
sion and inheritance, Further than that, 
I do not think he went in the way of 
generalization obiter. He certainly found 
it proved, as a special custom, that among 
the Cutchi Memons widows would not 
take, and that uncles would exclude them 
upon the intestacy of husband or nephew. 
That was all that he was asked to decide, 
and that was allthat he did decide. I do 
not suppose that it will be contended, e.g., 
that this case decided inter alia that the 
Cutchi Memons had proved a special custom 
in supersession of the Muhammadan Law of 
divorce or marriage. , ; 

The evidence recorded in the case 
of Mahomed Stdick v. Haji Ahmed (4) 
has been given in evidence here, as’ it 
is pretty certain thata great deal of it, 
at any rate, must have been against the 
interest of the declarants. Before running 
over it, I may make one or two general 
observations on the case. The Court was 
asked to try the validity of two 
Wills made by two Cutchi Memon brothers, 
who, with two more brothers, had, for a 
considerable time, carried ona large and 
flourishing partnership business. The objec- 
tion was that the property was ancestral, 
and that the testators had no power to 
dispose of any part of it by Will An 
attempt was made by Mr. lnverarity to 
re-open the whole question with reference 
to the power of making Wills and the 
restrictions upon that power arising out of 
the legal notion of ancestral property 
peculiar to the Hindu Law, which was 
supposed to have been included in the law 
of “succession ‘and inheritance,” consist- 
ently applied (in theory) sirtce Sir Erskine 
Perry's judgment in 1847 tothe Cuatchi 
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. Memons. But this attempt was not ‘success- 


ful. The issues are, however, interesting 
in this connection. The learned Judge, 
notwithstanding the principles he sets forth 


.in the opening passage of his judgment, 


virtually conducted the trial on the second 
of his presumptions, treating the first as 
already disposed of. What actually hap- 
pened was that the learned Judge took it 
for granted, as far as I can see, that the 
Hindu Law of succession and ‘inheritance 
had been judicially and finally decided to 
govern Cutchi Memons. That being so, 
it was mere surplusage to mention, asa 
fundamental principle, that in all cases 
arising between Muhammadans, the Muham- 
madan Law must, in the first instance, be 
presumed to govern. That is a perfectly 


.correct principle, but at the time of this 


trial, the learned Judge was evidently con- 
vinced that it had been completely displaced 
and that trials of the kind he was con- 
ducting, must start from the second principle, 
namely. that Cutchi Memons are to be 
presumed to be governed by the Hindu Law 
of succession and inheritance. Along with 
this, he appears to have taken it for 
granted that the distinction between ances- 
tral and self-acquired property is an integral 
part of that law. The burdenof proving, 
therefore, that among the Cutchi Memons 
a custom had been established ignoring 
any such distinction, was thrown upon 
the parties alleging it. This is in con- 
formity with the third of the learned 
Judge's principles, namely, that it will 
be open to this community to prove any 
special custom whatever even in matters 
of. succession and inheritance in deroga- 
tion of the ordinary Hindu Law. It appears 
that a good deal of the old evidence, 
taken from the records of the Ecclesiastical 
Side of the Court, was again laid before 
the Judge at this trial, as though upon 
the trial of an issue arising under his 
first principle. But it is as clear that he 
regarded . that criginal presumption as 
wholly displaced by the decisions of the 
Court from Sir Erskine Perry’s time on- 
wards.. And I think that the evidence of 
witnesses recorded at this trial was all 
directed to proving the special : custom 
relied upon in derogation of the Hindu 
Law of succession and inheritance. Such 
t ce t a? [s M d 
& custom” is, of Gourse,no more than à 
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part of -the Muhammadan Law which has 
never known any distinction between joint 
family ard self-acquired 
property. But then for the- double 
assumption (a) that the Hindu Law and 


not the Muhammadan Law governed this seat 


in all matters of inheritance and succes- 
sion, and (b) that included in that branch 
of Hindu Law was the whole legal notion 
of the joint Hinda family, ib is clear 
that the trial must have taken another 
course, I repeat that had the onus been 
thrown, a8 In my opinion it clearly ought 
to have been thrown, on those who 
alleged that, even conceding Wills formed 
a part of the Hindu Law of succession 
and inheritance, the Cutchi Memons had 
further imposed upon themselves the Hindu 
Law of the joint family with its dominant 
conceptions of ancestral and joint family 
property, the result of the trial might, and 
probably would, have been very different. 
I am supported in that opinion by the 
remarks of the learned Judge himself upon 
the character of much of the evidence 
recorded and the light it threw upon the 
attitude of the community, as a whole, 
towards this substitution of Hindu for their 
own Muhammadan Law. 

I think it is impossible to say that 
anything by way of proof, coming from the 
right quarter and directly given for that 
purpose, is added by this ‘trial to the 
extremely meagre and inconsequent proofs 
formerly collected and made the foundation 


of the Court's doctrine that the Cutchi 
Memons were in all respects governed 
by the Hindu Law of succession and 


inheritance. The learned Judge, indeed, 
remarks that a good deal of the evidence 
led to prove the special custom confirms in his 
opinion the correctness of the Court’s previous 
decisions on this point. While that may 
be so, it is equally clear that none of it 
has any bearing (I mean none that is 
quoted in the judgment) upon the actual 
point under investigation. If the law of 
succession and inheritance governing this 
sect is understood to be the Hindu Law of 
succession aud inheritance, as limited 
to the case of a divided Hindu dis- 
posing of, or leaving, self-acquired property, 


‘then the succession would, in all casas, 


ba the“ same and the only contentious ques- 
tion that--could ‘arise would - be, not as to 
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the testamentary power of the deceased, 
for that is always full under the Hindu 
Law, but as to the ownership of the property 
bequeathed. No man can give by Will 
what isnot his own. No Hindu can, of 
course, dispose by Will cf any part of the 
joint family property whether moveable or 
immoveable, for the simplest of all reasons 
that itis not his own during his life-time 
to give away. Precisely the same principle 
would, in theory, regulate gifts inter vivos, 
but in practice a good deal of confusion 
and obscurity has been introduced into the 
Hindu Law here, because of the inaccurate 
and unsystematie habits of thought which 
make every original treatise on the Hindu 
Law the despair of exact thinkers. The 
question which the learned Judge had to 
answer was the narrow and sharply defined 
question, whether the Cutchi Memons had 
ever voluntarily imposed upon themselves, 
as a custom, the Hindu Law of the joint 
family, as exhibited particularly in the dis- 
tinction between ancestral, joint and self- 
acquired property. Because they are suppos- 
eù to have imposed upon themselves a law 
of inheritence and succession correspond- 
ing with that which would be applied to 
the case of a separated Hindu in posses- 
sion of self-acquired property, it does not 
follow that they had also adopted a totally 
different feature of the Hindu Law which, 
speaking strictly, has nothing to do with 
succession and inheritance at all. 

I will now go over this evidence, or parts 
of it, critically, for my purposes in the 
present case. 


Mahomed Sidick Haji Abdulla, plaintiff, 
says: “We all lived together as a joint 
undivided family", but in cross-examination 
he was asked what he meant by an 
undivided family, and answered: “I only 
meant by it that I and my father lived to- 
gether and ate together. If there had 
been no property we should have done so.” 
Slight though this is,it is very instructive. 
The learned Judge has noted that when 
the witness was given the word for "un. 
divided” in the sense of the Hindu Law, he 
did not know what it meant. What he 
saysin  cross-examination, clearly sets the 
limits upon his idea ofa joint Hindu family, 
And it is, I have no doubt, perfecly true, 
that the archaic custom of families living 
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together to the third and even fourth genera 
tion, a patriarchal custom noticed by Sir 
Charles Sargent in his judgment in Ahmed 
bhoy’s case (6), prevailed almost as universal- 
ly among Bombay Muhammadans as Hindus. 
But it does not follow from this that the 
former had any knowledge of, or desire to 
adopt, the peculiar legal consequences attach- 
ing to, the Hindu concept of the joint Hindu 
family. After this witness was examined, 
the record shows that Mr. Inverarity 
was called upon to open for the defendant, 
that is to say, to prove the custom among 
Cutchi Memons of not making any distinction 
between joint family and self-acquired pro- 
perty. At the outset it may be noted that 
it would be almost impossible to prove such 
a custom. Instance after instance might be 
given of sons and brothers inheriting, but 
in every such instance, ex hypothesi, the pro- 
perty inquestion must be assumed to have 
been self-acquired in the Hindu sense. On 
the cther hand, it would have been compara- 
tively easy to prove the custom affirmed by 
the Court as acustom, namely, that this 
sect had adopted the Hindu Law of the joint 
family. Of course had it been open to the 
defendant to prove that, e. g., daughters had 
inherited, that would have been in point to 
show that the property there could not have 
been joint family property. But all instances 
of that kind had long ago been ruled out by 
the first decision. Nor can there be much 
doubt, I think, but that tothatextent the 
Cutchi Memons hadlong ago and on the 
whole consistently renounced the Muham- 
madan Law. It is instructive, too, to note how 
Mr. Inverarity opened his case. He said that 
the questions to be answered were questions 
of fact: (1) Was Ismail’s property ancestral P 
(2) Whether among Cutchi Memons there is 
ancestral property in the sense that the son 
takes a right by birth? He goes on to say 
that if the property is ancestral, then the 
Will does not operate against the plaintiff, 
which seems to be giving up his main defence. 

Haji Hassan, who appears tobe the de- 
fendant, says: ; 


“There are not many instances of sons and 
father dividing the ancestral property in 
their life-time. I never heard of any. 
I know Haji Cassum Haji Ibrahim; he 
separated from his father during*his father’s 
life, Cassum had a share in the trade. The 
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father gave a sharein the estate of his own 
accord. He got a share out of his father's pro- 
perty, not out oftheancestral property. He got 
it, not as a share of what his father got from 
his grandfather, but as a share of his father’s 
own property...Í know Haji Adam Haji Rahim 
Alwani. He had four sons. They did 
not get a share out of the grandfather’s 
property, but out of ‘the father’s property 
which he had received from his father. I 
heard that they gave their father releases. I 
know Haji Hussan Abdul Rahim. He has 
either three or four sons. All his sons separat- 
ed from him. They got a share, but at the 
father’s own pleasure, not by suit. The pro- 
perty ‘of the father may have come from the 
grandfather. I- mention Haji Elias Haji 
Jusub, I heard he made a Will. He was 
my unele's son. He had a son, Haji Saleh 
Mahommed. This son separated in his father’s 
life-time. He gota partition from his 
father, but when sons get.a partition they 
hold it to come from their father at his 
pleasure. The son gave his father a release. 
Memons have made Wills for many years, I 
cannot say how many. We have fixed customs; 
all that our jamat follows, is fixed. So’ ex- 
tremely uncertain are the customs that there 
is no difficulty in producing any number of 
witnesses on either side.” 

[N. B. That is probably true. | 

Haji Ahmad Haji Abdulla is asked: 

“Among the Outchi Memon community 
is there no distinction made between self. 
acquired and property derived from the 
father ‘as to the power of alienation? - 

A, After him, it should goto his son. 
What a man gets from his ancestors, he 
gets as his own property, and he can deal 
with it as he pleases in his life time. 
He can will it. According to our usages 
a son does notacquire by birth B nighe to 
the ancestors property." 

He then gives the names of testators all 
of whom ' bad recelved property from their 
fathers.” “They all had sons at the time 
of their death." 
` In eross-examination he says: 


“We Memons are governed by Mussulman 
law. So long as there are sons, no -one 
else will ‘gét the property. If there are 
two sons living and a grandson of a third 
son, the two brothers could give ‘to the 
sow of the ‘third son.” —— : ii 
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[N. B. Here we have a considerable 
confusion of thought, but an indication, it 
must be admitted, that some infiltration of 
ideas from the law of the Hindu joint 
family had taken place.) è 
. “The Court adopted Hindu Law, and made 
siridhan, bab we do not agree to the 
Hindu Law. Whenever a Memon suit 
comes into Court, nearly always a custom is 
set up. There is no difficulty in getting any 
number of witnesses on either side. Since 
Sir Erskine Perry's time Ido not know of 
any instance of a custom being established 
in a Court of law.” : 

[N. B. Here the witness is not so far 
wrong.] n 


Haji Tyeb Rahimatulla says he is one 
of ‘the principal members of the Cutchi 
Mention “edtamunity. Asked as to whether 
according to the usages of the community 
there is no distinction between ancestral 
and self- acquiréd property, he replies: 

"The! son becomes the mukhiyar on the 
death of the father. The father may do 
what he “likes with his property. If he 
‘does not give it to his son he may give it 
to’ any one. He can will it away. Among 


- Cutchi Memons a son does not acquire by 


birth a right ‘to his father’s property. As 
to the ancestral property in’ the Hindu 
sense, if there is a son; he gets it after his 
father. The son can get it in the father’s 
life if the father gives it of his own 
accord; bot not agairist his father’s will. 
So long as the father js alive, the son cannot 
prevent him from giving it away.” 

Very little comes out in cross-examination, 
but the witness says with emphasis: 

“We are not governed by Hindu Law. 
All our customs are related to Muhammadan 
Law; but there are:some differences in our 
customs.” 

' Haji Alana Vaidina says that he is one 
of the principal. members of his sect: 

“There is no ancestral property in the 
Hindu sense of the word. The son does 
not acquire any right’ by birth in the 
property of the father. The father can 


make a Willof the property if he likes.” 


i qa cross-examination: 

“Tt is true that when there is a suit in 
Court the caste divides into: sections, and 
you can get witnesses to say anything in 
support of a suit. .., The Memons are govern- 
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ed hy the Jaw of the Quran. A man can 
wil away his property from his relatives, 
but it is contrary tothe law of the Quran. 
Nobody can prevent him." . 

Tar Mahommed Haji Arab says: 

“Among Cutchi Memons there is no 
ancestral family property-in the Hindu sense. 
A son acquires no right by birth in the 
property of his father. A Outehi Memon 
can leave away by Will the property left 
him by his fatber. Such a Will is in 
accordance with our usages.” 

Gives instances. In cross-examination he 
SAYS: 

"I mean by’ there being no ancestral 
property in the Hindu sense, that the 
grandson has no right in the grandfather’s 
property. Ido not understand Hindu Law. 
I do not know what Hindu ancestral 
property is. "We are Mubammadans and 
we want Muhammadan Law. ....I know only 
a little of Muhammadan Law. We have 
hitherto, by custom, made sons inherit to 
ihe exclusion of all the other sharers. 
Mubammadan Law out of Court can be 
applied, but a few go to Court to get 
Hindu Law since 1847, I have never heard 
of the Will ofa Cutchi Memon which has 
given the property away from the sons.” 

In re-examination: 

“The application of Hindu Law to us is 
not according to our usages. A grandson 
has no right by birth in the grandfather’s 
property. A living son would exclude the 
son of a dead son, by Muhammadan Law, 
and so among the Memons.” 

Rahimtullah Junas says, he 
peston a tailor: 


is & man of 


“If a Cutchi Memon received property 
from his father he can give or will it 
away and his son canvot prevent him. 
According to Hindu Law I do not know 
the rights of the grandson to his grand- 
father’s property. Among the Cutchi 
Memons, a grandson has no right tn share 
in property inherited from his grandfather. 
A Will made by his father in such circum- 
stances is valid according to our usages, 
The application of the Hindu Law by the 
Court is net according to cur neages, 
Wecbservethe Muhammadan Law of marriage 
and divorce; we are much stricter than 
Khojas. We observe all the feasts.” 

In eross-examination he says: 
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“According to inheritance formerly we did 
not conduct ourselves according to Muhamma- 
dan Law. Formerly our law of inheritance was 
according to Hindu Law. Fora long time, 
thirty or forty years, we were governed ' 


by the Hindu Law of inheritance. For 
many years Wills have been in use 
among us." 

Gives instances. In re-examination he 
says: 3: 


"We have been governed by Hindu Daw 
of inheritance since the case decided by Sir 
Erskine Perry.” 

Sabu Sidick (the aucestor of the present 
litigants, I think) says that he is a 
principal member of the Cutehi Memon com- 
munity, and a large merchant: 


"Outehi Memons who inherit from a 
father can, according to our usages, will 
it away even if there are sons. A son 
has no right to share in the property which 
his father has got from the grandfather. 
A son acqnires no right among us to the 
property inherited by his father. If the 
father wills away the property according to 
our usages, the Will is valid.” 

Gives instances. In cross-examination he 
says: n 

"The Cutehi Memons have been governed 
by our law, that is, the Muhammadan 
Law, ever since we became Memons. There 
is no other law given us. Those who do 
not obey that law are sinners. I observe 
that law. If others do not, they go to 
hel. Nothing about inheritance has 
happened in my family, but [ would act 
according to Mühammadan Law. My father 
has power to give away all his property 
to the exclusion of his heirs.” 

[N. B. This; is not of course in accord- 
ance with the Muhammadan Law. | 

“There are customs among us which differ 
from the Muhammadan Law. It is not a fixed 
custom not toobserve Muhammadan Law. 
There is no rule whatever in cases of 
inheritanee; there are customs which agree 
with Muhammadan Law, and some which do 
not. There are no fixed customs which do 
not egree with Muhanmadan Law. There has 
been a revival of the Muhammadan religion , 
among us.’ 

In re-examination he says: a 

“Tt has been religious zeal, not the Coyrts, 
which has caused our moyement, We 
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object to the Courts deciding according to 
Hindu Law." 

I have quoted freely from the evidence 
of this witness, partly because he was a 
man of considerable importance and the 
ancestor of the present litigants, bnt more 
because his evidence is so strongly indica- 
tive of what was then the feeling nmong 
the community about the extent to which 
it had been brought under the Hindu Law. 

Haji Jusub Haji Ahmad says: 

“Among Cutchi Memons, a man who has 
inherited property, I do, not know what he 
can do with it.” 

But instances the case of his own father, 
who apparently inherited what, in the eye 
of the Hindu Law, would have been an- 
cestral property, and yet was distributed 
under an oral Will, z 

In eross-examination says: 

"The family comes from Cannanore. 
His father made no Will Releases were 
not passed and the property was divided. 
I was joint with my father and grandfather, 


.we were all joint in.trade.” 


.DN. B. This goes no further than the 
notion of partnership, which is quite familiar 
among the sect.] 

Usman Alla Rakhia 
Cutchi Memon. merchant. 

“If a Cntchi Memon inherits property 
from his father I have not seen anyone 
do what he likes with it. I do mot 
know much about it, I do not attend the 
jamat much. 


is a well-to-do 


.Q. Among Cutchi Memons are the customs 
and usages in force according to the Hindu 
or the Muhammadan Law?” 

: [The question was excluded as there was 
no issue and the plea was not taken in 
the pleadings, “moreover it is not for the 
witness but for the Judge to say what 
law is applicable.” In view of what had 
already preceded, I must.-own that this 
strikes me as very strange. It appears to 
indicate that the learned Judge had made 
up his mind that, speaking generally, the 
whole Hindu Law of the. joint family 
applied. ] 

“A son has no right to his father’s 
property during his father’s life. A 
son cannot prevent his father from doing 
what he likes with it.” 

* Jn cross-examination he says: 


"n 
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"A father can will away his property to 
‘anybody. He'has the right. Hecan will 
away the whole of his property; it is bv 
Muhammadan Law that he can deal with his 
property as he pleases. A man dying and 
leaving ancestral property and sons can will 
his property away from them. I do not 
know of any such case.” 

Haji ‘Satar Haji Ibrahim says he is a 
leading member of the Cutchi Memons, a 
merchant: 

“According to the usages of the Cutchi 
Memons, a son has no right to his father's 
property until the father gives him pro- 
perty. Son cannot prevent the father from 
willing it away. It makes no difference 
if the property was derived from the 
grandfather.” 

In cross-examination: 

"A man may give away all his property 
from his heirs, such is the mushaa (custom) 
of our jamat. Ido not know Muhammadan 
Law. The power to wil away from 
the heirs is a special custom of the 
Memons." 


In re-examination he says: 


“We have Muhammadan Law now, but the 
practice of the Court is, that daughters do not 
get a share.” 

Haji Jakaria Muledina says that he is a 
dealer in European goods, and is reputed to 
be a leading member of the community: 

“According to the usages of the Cutchi 
Memon community, we can make a Will if we 
like. Son cannot prevent father from making 
a Will. There is no difference between what 
a man has made himself and what he has 
inherited.” 

In cross-exumination: 

“The son always gets his father’s property 
after the death of his father. If the 
Muhammadan Law takes away testamentary 
power it must go. We want Muhammadan 
Law". 

Aba Fakir Mahommed says: 

“Among Cutchi Memons a father has 
power to make a Will of his property. I 
have not heard of sucha thing being done 
if he has inherited the property from his 
father. It depends upon his pleasure, no one 
could prevent it. A son could ask his father 
for partition; it is at the pleasure of his 
father, a father has power over all property 
whether inherited or not", 


E 


.wiling his property away from his sons; 
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In eross-examination: 


"When aman makesa Will he follows his 


pleasure. I have never heard of property 
being willed away from thesons. A Cutchi 
Memon in his life has power to give his 
property to anybody. I have never heard 
about a Will.” 

Nur Mahommed Haji. Jakaria says he is a 
mer chant on a large scale in Calcutta: 

"Outehi Memon rules in Bombay and 

Calcutta differ, in Calcutta there is Muham- 
madan Law for all Cutehi Memons. Ido not 
know abont the law in Bombay.” 

In cross-examination: 

“AJI Muhammadans of all kinds in Calcutta 
are governed by Muhammadan Law." 

This is interesting, as showing that in the 
small offshoot of the sect settled in Calentta 
(there are said to be only about one hundred 


. and twenty in all) no material departure 


from the orthodox Muhammadan Law has 
taken place. 

Jusub Lakha says, he is a large Cutchi 
Memon shop-keeper: 

"Outchi Memons can make a Will and give 
the property ' to whom it ought to be given. 
It makes no difference whether he acquired 
property or inherited it. Among us Cutchi 
Memons, a son has no right to the father’s 
property during the latter's life.” 

In cross-examination: 

"T have never known a case of a Memon 
he 
has power to will away one-third of his 
property. The rest goes to those who are 
entitled.” 

[N. B. Thatis the true Muhammadan Law; 
but this is the first witness yet who has 
declared that the law is strictly observed 
on this point. ] 

"Yhave never known of a case of a Memon 
giving away by Will allhis property. Our 
questions have been decided according to 
Hindu Law, and to that we do not agree. 
We Memons bring suits on one or another 
set of customs; we can geb any number of 
witnesses on either side." 

In re-examination: 

“The suit decided in the Courts a few 
months ago against the Muhammadan Law, 
made us get up our petition. l do not kuow 
our usages well, but we go by Muhammadan 
Law.” 


Mahommed Ahmed says he is a well-to-do 
Cutchi Memon merchant: 
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“A Memon ean make a Will of his pro- 
perty if he likes, inherited as well as other 
property. A son cannot prevent bis father 
dealing with his property as he likes.” 

In eross-examination: 

“A Memon can make a Will excluding his 
sons, he is the owner... . has never heard of 
the property being willed away from the 
Sons". 

Sidik Parpaiya, a landowner, 
property is self-acquired: 

“According to our usages, I can make a 
Will of that property. It would be just the 
same if I had inherited it. According to our 
usages, a son cannot prevent his father 
from willing it away. A son has no right 
to property inherited by his father from his 
father”. 

Tn cross-examination: 

^A man can wil away bis property to 
whom he pleases including the property 
inherited from his father. He can will it to 
& stranger, I do not remember an instance. 
Ifa son gets a share it depends upon the 
pleasure of the father. I remember Sir 
Erskine Perry’s decision, it was well-known 
to all the members of the jamat”. 

Haji Jan Mahommed says: 

“A Ontchi Memon can make a Will accord- 
ing to Muhammadan Law; there is nodifference 
between inherited and self-acquired property.” 

In eross-examination. 

“A Will according to Muhammadan Law 
ean be made by a Cntchi Memon. I have never 
known property willed away from sona to 
strangers. There is no difference between 
inherited and self-acquired property, that is, 
according to Muhammadan Law”. 

Junas Sidik Ladha, a tailor, says: 

A Cutehi Memon can make a Will of his 
own property. Some make Wills if there is 
inherited property, but it cannot be done. I 
do not know that a Cutchi Memon cannot 
make a Will of inherited property. We 
follow Muhammadan Law, that is my opin- 
ion,” 

Haji Abdul Latif.is the Kazi of Bombay: 

“Cutchi Memons I know, they are undoubt- 
edly Mussalmans; but those who have acted 
contrary to the Muhammadan Law must be 


says his 


excluded. In cases of divorce, Memons come 
io me and get it." 
In cross-examination, nothing material. In 
re-examination he says: x 
Jusub who gave evidence before Sir 
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‘Erskine Perry, C. J., repented publicly in the 
‘presence of many persons, on the third day 
eeremony of Abdul Harun's death, in the 
mosque." 

Haji Ismail Mehdi had a grandfather who 
was Kazi of Bombay: 

"The Cutchi Memon community are very 
orthodox Muhammadans.” 

Then follows rebutting evidence on behalf 
of the plaintiff. : 

Haji Kassim Sukkur, one of the Shettias 
of the Cutchi Memons, seventy-three years 
old 


“T am well acquainted with the customs of 
the Cutchi Memons. A man who has inherit- 
ed property from his father cannot make a Will 
giving it away, but it must go to his sons, 
(Gives instances of sons getting a “share” from 
their fathers during the life-time of the latter). 
We recognize ancestral property. lt follows 
the same rule as ancestral property among the 
Hindus. Wills are a later institution among 
us.” 

In cross-examination: 

“A son cannot prevent his father making 
a Will of his property, If a Cutchi Memon 
had inherited property from his father and made 
money out of it ‘by trade, his son could not 
prevent his making a Will of it. If a Cutchi 
Memon inherited property from his father 
and made money in trade, the grandson by a 
deceased son has a right. If ason is born, he 
has a right. J am an ‘orthodox Muham- 
madan, but the Sórkar will not let us be so. 
We would follow Muhammadan Law in every- 
thing but for'the Svrkar. Before the Sirkar 
made us unorthodox we followed the Muham- 
madan Law. It was Sir Erskine Perry who 
made us unorthodox. Before that we follow- 
ed Hindu Law. I cannot give you an instance 
of that. I never heard of our following the 
Hindu Law before that decision of Sir Erskine 

- Perry.” 

‘(N. B. The evidence seems to have been 
taken down- wrongly here, asit is contradic- 
tory on the face of it.] 

“Hindu Law is applied to us in all questions 
concerning property. Sir Erskine Perry made 
it Hindu Law—Hindu  Law-— Hindu Law. 
I should not bave said so before my nephew 
brought a suit against me.” 

In-re-examination: 

“Before the deéision of Sir ‘Erskine Perry 
Hindu Law was followed. ‘A father cannot 
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will away ancestral property to the injury of 
his son or son's son.” 

Haji Ibrahim Saki Ladha is 
Memon shroff: 

"I know what ancestral property is. A father 


a Cutchi 


. cannot deprive his son by Will of his share of 


ancestral property. A son has a right by 
birth in it. Ancestral property is governed 
among us by Hindu Law. The custom of 
making Wills is new; it arose in 1844,” 

In cross-examination: 

A Cutchi Memon cannot make a Will dis- 
inheriting his son. All my property is self. 
acquired; if I had a son I could not disinherit 
him. We cannot disinherit any one, whether 
the property is self-aecquired or ancestral. I 
first heard about Hindu Law about fifty years 
ago. All my life I have wished to carry cut 
the precepts of the Quran; all Cutchi Memons 
are Mussalmans; if the Sirkar allowed it, we 
would allfollow the Muhammadan Law Ido 
not know what the Hindu Lawabout ancestral 
property is. Before 1647 I can give no in- 
stance of property divided among Cutchi 
Memons". 

Haji Abdul Rahim, a leading member of 
the community, says that he soldsomeimmove- 
able property and his sons were asked to join 
in executing.the sale-deed, which they did, 
They were asked to do so by Abdulla. Payne 
was the Solicitor: | 

'A man who received property from his 
father cannot disinherit his sons of it by Will. 
I observe Hindu Law as regards ancestral 
‘property. There is no difference among us 
between ancestral and self-acquired property, 
the father’s right over both is the same. 
Among Cutchi Memons the son has a right 
during the father’s life to ancestral and self. 
acquired property. A father can make him 
a sub-partner and he afterwards gets it on 
the father’s death. A father cannot disinherit 
his son of either kind of property because it ig 
contrary to the Quran. It is the invariable 
practice of Cutchi Memons to obey the Quran 
and not to disinherit their sons. Many 
Cutchi Memons make Wills. I have never 
heard of one being disputed before this case, 
When CutchiMemons make Wills, we observe 
Hindu Law. We give legacies in the way the 
Hindu Law gives the property.” 

“Haji Alarakhia Dada: 

[11 

I do not know what ancestral property is, 
‘It is what is left by father or grandfather, 
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In the case of a son and a grandson by a 
predeceased son allis divided between them. 
I cannot say whether a Memon with ancestral 
property can disinherit his sons," 

In cross-examination: 


“There is no difference between ancestral - 


and self-acquired property: the sons have a 
right to both. The son’s right arises on the 
death of the father. It depends on the 
father's pleasure; that isso whether the pro- 
perty is self-acquired or ancestral,” 

` Tn re-examination. 

“There is no difference between ancestral 
and self-acquired property. I do not know 
if ibcan be willed away. When a son is born 
he gets a right to the property, all the proper- 
ty, not only that of a special kind which be- 
longed to his father.” 

Í pause on this man’s evidence to observe 
the curious light that it throws on the ideas 
‘prevalent among the poorer and less inetruct- 
ed members of the sect upon the question of 
disinherison. The man is comparatively poor 
and of no consequence. But his evidence 
shows how easily legal ideas clothed in popu- 
lar language are picked up, confused, and 
attributed to widely different sources. Thus 
“while this.witness is very emphatic in declar- 
ing that no Cutchi Memon can will his pro- 
perty away from his sons (heirs according to 
the Muhammadan Law), he bases this on the 
Muhammadan Law and refuses to acknowledge 
any distinction between ancestral and self. 
acquired property in this connection, And 
yet it is solely on this distinction that the 
Hindu Law rests. The Hindu Law shows no 
particular repugnance to the disinherison of 
sons by a father who is disposing of his self- 
acquisitions. . 

Haji Harun Haji Adam says that he is ac- 
quainted with the law which governs inherit- 
ance among Cutchi Memons: 

“It is Cutchi law, which is Hindu Law.” 

Here again we get a useful side light on 
the origin and development of this reversion 
to Hindu legal notions. 

“Wills are now made by Cutchi Memons, 
it isa custom only a few years old. The 
-Will is valid if made according to Hindu 
Law; it could not be made differently.” 

[This kind of statement is really meaning- 
less, except as intended to introduce the dis- 
„tinction between classes of property of which 
a Hindu may or may not dispose by Will. 
But the prevalent idea in the minds of most 
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illiterate or imperfectly educated Hiyidus and 
Muhammadans is that a Will must follow the 
main lines of ordinary inheritance. This is not 
true either of Hindu or Muhammadan Law, 
for the simple reason that Wills were quite un- 
known to the Hindu Law, until recent times; 
while the provisions of the Muhammadan 
Law were intended to prevent arbitrary dis- 
positions of more than a fraction of the pro- 
perty in defiance of religious and moral 
obligation. ] 

“Ancestral property is property belonging 
to ancestors, grandfather and soon. There 
is no custom different from Hindu Law as 
regards the disposal of ancestral property. 
A ‘man cannot deprive sons, etc., of their 
share in ancestral property. He cannot leave 
his ancestral property to anyone but his son. 

Of course he cannot really leave his 
[11 ” 

ancestral property to any body. 

But the grandfather could make a Will 
if the property is self-acquired. He can will 
hisown share of ancestral property after 
giving the sons their share.” 

This means, if it means anything, that 
after a partition each member of the family. 
can dispose of his share by Will. (Gives 
instances of a partition enforced by sons.) 
In cross-examination : 

“Is insolvent and lives on what his wife 
allows him.” 

Haji Jalta Musa says he is acquainted with 
the laws and customs of Outehi Memons with 
regard to property : 

I know what ancestral property is. It is 
ancestor’s property. There is no custom re- 
garding it which differs from Hindu Law. 
The son at birth acquires a right init. A 
son can get partition during the life 
of the father. The father cannot will it 
away. I know cases where sons have ob- 
tained shares of ancestral property.” 

Gives Instances. In cross-examination : 

"I have no money whatsoever, Ihave’ been 
insolvent twice. I have never spoken to Cutchi 
Memons about the custom about ancestral 
property. I have always talked about this 
since I came to Bombay in 1915 circa (1861). 
Not because I had any doubt. I know it. 
Ifa man has sons he cannot leave his an- 
cestral property from them by Wil. He 
cannot deal with his self-acquired property. 
He cannot leave it to an outsider.” 

In re-examination : Hi 

“As to ancestral and self-pequired property 
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the difference is that a man cannot give &n- 
cestral property save to hissons or grandsons, 
but if his property is self-acquired, he can 
give it to his widow or any other person. 
No one has ever given it to an outsider.” 

[N. B. Though the man is of no account, 
his evidence is interesting as showing 
that in spite of his strong leaning to 
the plaintiffs’ case, he cannot trace the pro- 
hibition in the Hindu Law against alienation 
- of ancestral property to any other notion 
than the sentiment, much stronger in the 
Muhammadan than, the Hindu Law, against 
depriving the natural heirs of the estate. | 

Haji Sidik Jan Mahomed ; 

“I got a share of my uncle’s property. 1 
do not know anything of the customs 
of my community.” 

In cross-examination : 


"Is a Molloo, a Muceadam of cargo boats 
..His father divided his estaté in his life- 
time between his sons...He gave us our 
share willingly and we asked him to give 
something to the, grandson...He made this 
division of his own accord. It is Muhammadan 
Law. in respect of property. Those who have 
aright to it, get it. A Cutebi Memon can 
give property, he gets from his father to any- 
one he likes, he 1s full owner....I know of no 
instance of willing it away to strangers.” 

In cross-examination he says: 


“According to the practice of our com- 
munity the father is mukhtyar of both kinds 
of property, self-acquired and ancestral, 
The son has no right in inherited property 
unless the father gives it to him.” 

In re-examination: 


“Self-acquired property is the money a 
man gets himself. Ido not know of any 
other kind of property save whata man 
makes for himself. The property he!has 
received from his father, is also property. In 

afather’s life-time everything is joint, it 
` gona be living with the father it is all joint, 
but the father is mukhiyar of everything.” 

Haji Jan Mahomed Hussain: 

“Sells bundles of coir matting. Nobody 
knows about Wills in Cutch.” 

In eross-examination says: 


"I know nothing about it. I am only a 
labourer. J only knew labourers in Cutch. 
have never known people who had property 
either there or here,” 
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Ibrahim Haji Jakaria appears to have 
been only eighteen years old. 

[N. B. This is the witness upon whom 
the learned Judge lays much stress as show- 
ing that Hindu and not Muhammadan rules 
of succession were followed. But it is obvious 
that the witness’s evidence has no bearing at 
all upon the main question, namely, whether 
there is any known distinction among Cutchi 
Memons between ancestral or self-acquired 
property since, in the circumstances, the 
succession to either kind of property would 
have been just the same. ] 

Saleh Mahommed Elias says: 

“The custom among us is that if there is a 
property belonging to the: father it comes to 
the son. There is no such thing known as 
a Will. 

Describes a rule of succession akin to that 
ofthe Bindu Law, but having no bearing on 
the distinction between ancestral and self. 
acquired property: 

‘Tf a man has inherited Dagan from his 
father and has none himself, he cannot leave 
it from his sons.’ 

Haji Mahommed ` Salehi Mahommed says 
man 


“Wills are not known in Cutch. They are 
never made there. Ifa man with ancestral 
property has a son, I do not know’ whether 
the son has any right by birth. I know no 
difference between inherited and self-acquired 
property. "There is no inheritance in Cutch, 
there is no money in Outch. A Cutchi 
Memon widow cannot, in any circumstances, 
get more than maintenance whatever the 
husband's property was. If a man gets 
nothing from his father but makes money 
himself, he conld not give it away from his 
sons unless he did it secretly...Our Quran 
says half should be given to daughters of 
what is given to sons. A father’s property 
is his, let it come to him from anywhere.” 


[N. B. Again note how radical is the 
idea that in no circumstances and no matter 
what the property, cana father disinherit 
his sons, a Muhammadan rather than '& 
Hindu notion. 

Hassan Dada: 


«t . 
Amongst us Cutchi Memons, a man cannot 


“make a Will disinheriting his son if he has 


ancestral property. A grandson has anequál 
right with the son to ancestral property if 
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the ancestral property has descended through 
two or three generations. The sons have a 
right to it if they ask for it.” 

Haji Mahommed Haji Ismail: 

“Ancestral property is property which the 
father has as grandfather’s property. A son 
and grandson by a predeceased son would 
equally inherit ancestral property. Ido not 
know whether the law is that sons can 
demand partition from the father.” 

In cross-examination: 


“Among Cutchi Memons I do not think 
there is any difference between ancestral and 
self-acquired property as regards the father’s 
power of disposal. I cannot even say what is 
in law the difference between ancestral and 
self-acquired property.” 

Elias Haji Abdulla: 

“After my grandfather’s. death, his pro- 
perty was not divided; itis still undivided. 
How could I have a share? I was admitted 
to a right, so I kept quiet. We are joint. I 
do not know what right I was admitted to.” 

In cross-examination, itis clear that the 
witness’s condition is one of ordinary part- 
nership with his uncles rather than that of 
a member of an undivided Hindu family. 


Haji Sidik Haji Ibrahim describes what 
happened in his own family. It appears that 
members of the family asked for a partition 
and the matter was referred to arbitration. 
But again the subject is inextricably mixed 
with what might have been the ordinary 
partnership rights of these persons: 


"Among us Cutchi Memonsa man can- 
not will away his ancestral property 
from his sons or grandsons. A man with 
ancestral property making a Will can only 
leave equal shares to his sons. The son has 
a right at birth in ancestral property.” 

In cross-examination he says that his 
father’s Will was valid according to the 
customs of the Cntchi Memons. In re- 
examination he says: 

"A son acquires a right at birth in all 
kinds of property. But there is a distinction 
between ancestral and self-acquired property. 
A grandson can take the grandfather’s pro- 
perty, bat he takes self-acquired property 
too. A father cannot make a Will disinherit- 
irg kis son of self-aequired property. A father 
cannot disinherit 2 grandson (sic) of self- 
acquired property.” 
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[N. B. The concluding part of the witness's 
evidence points the same way as that of many 
others. Clearly he has no real idea of any 
difference between ancestral and self-acquired 
properby, but he is deeply imbued with the 
Muhammadan sentiment against disinheriting 
the natural heirs, and that is about all his 
evidence, stripped of mere terms, comes to]. 

Hassan Dada re-called for cross-examina- 
tion SAYS: 

“A man should give his ancestral and 
self-acquired property to his sons.’ 

Maulvi Hissam-ud-Din : 

The Muhammadans always make converts 
when they can. Such converts always follow 
the Muhammadan Law, that law is contained 
in the Quran. I have considered the Cutchi 
Memons to be full Muhammadans even as 
regards the inheritance of females, till that 
day (4e, the day of the meeting in the 
mosque). That is the only difference I have 
heard of." 

Haji Dada appears to have been re-called 
and he says: 

"As regards ancestral and self-acquired 
property, the father can do what he likes 
with self-acquired property, but the son has 
aright in ancestral property. No one has 
willed self-aequired property away that I 
know of. How cana man give his property 
to other people? He cannot do it. If a 
Cutchi Memon had self-acquired property 
and five sons he ought to give every one of 
them. I cannot say if he can give it all to 
one. Ido not know if hecan. I do not 
know ifa man with ancestral’ property can 
give it all to one. A man should give his 
ancestral and his self-acquired property to 
his sons.” 


I have now completed this long and tedious 
labour. Much of the evidence I have been 
examining is, in my opinion, inadmissible in 
the present suit; much of it, however, cer- 
tainly is admissible. I have made an abstract 
of it all, partly because the triallam engaged 
upon is of a somewhat unusual nature, pos- 
sessing, for the limited purposes of this 
branch of law in this Court, what might 


‘perhaps be called an historical interest ; 


partly because it was not easy without going 
over all the evidence to say what parts of it 
were, and what were not, relevant; partly 
again because Mr. Inverarity was extremely 
desirous that not only what was put en 
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record to-day, but what had been recorded 
before Sir Erskine Perry nearly seventy, aud 
before Scott, J., thirty, years. ago, should 
also be available for the Court’s information ; 
and lastly, because I have permitted myself 
both in this and the incorporated judgment 
to comment upon Scott, Js judgment with 
some freedom. Ihave thought it best, then, 
to reproduce in the form of a mere abstract 
the most valuable (as it seemed to me) por- 
tions of the material upon which that learned 
Judge based his conclusions. Whatever may 
be advanced against the relevancy of much of 
this evidence, its general interest can hardly 
be denied, nor the importance, if this can be 
done ir a controversy of the kind, of tracing 
the formation of opinion in the sect. Several 
points of importance emerge. This complete 
review of the evidence confirms, in my opi- 
nion, what I have said more than, once in this 
and the incorporated judgment, that but for 
the strong judicial and professional pre- 
possessions of long standing which existed at 
the date of this trial, its result would have 
been different. It can hardly be doubted 
that if the matter had been res integra, and 
the question raised had been, whether among 
a sect of Muhammadans an alleged custom 
recognizing and adopting the distinction 
between ancestral and self-acquired property 
in the sense of the Hindu Law of the joint 
family existed, no Court could have held on 
such evidence that the alleged custom was 
proved. Bat the Court started its real in- 
quiry from the point that the decisions of the 
Court had settled the law so far, that this 
Muhammadan sect was governed in all matters 
of succession and inheritance by the Hindu 
Law, therefore, that it lay upon any one of 
them, who alleged that notwithstanding that 
the sect had never adopted the Hindu dis- 
tinction between ancestral and self-acquired 
property, to prove it. Even so, the evidence 
was so conflicting and nicely balanced that 
the decision may be thought to have been 
determined by the placing of the onus, The 
learned Judge did not think thatthe defend- 
ants setting up the custom had proved it, 
that is to say, the negative of the custom, as, 
in my opinion, it ought to have been stated 
for decision. The defendants could not 
prove that “ by a custom of the community ” 
no regard was or ever had been, paid to the 
distinction drawn by the Hindu Law of the 
„Joint family between ancestral and self- 
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acquired property. But suppose that, with- 
out making any assumptions at all or 
taking anything for granted, the plaintiffs 
had been called on to prove affirmatively that 
the Cutehi Memons had, by custom, incor- 
porated the complete legal notions of ancestral 
and self-acquired property, as applied in the 
law of the Hindu joint family, in their own 
law, can any one suppose that the evidence 
I have just reviewed; would have satisfied any 
Court, or proved the affirmative proposi. 
tion to the satisfaction of any Judge? 
I attribute the result of this trial, the 
first in which any serious attempt appears 
to have been made to prove (though from a 
wrong starting point) that the Cutchi Memons 
had adopted parts of the Hindu Law of the 
joint family ancillary to the general law of 
“simple succession and inheritance”, whatever 
that may be, much more to the preceding 
case-law and the strong professional 
opinion which prevailed within the Court 
than to any proof of any custom what- 
ever existing in reality and outside the 
legal atmosphere of this Court, among Cutchi 
Memons themselves. 


Yet, if the decision had been the other 
way, as, in my opinion, it ought to have been 
and would have been but for the case-law, 
consider how different the position would be 
to-day. 


One of the most striking features of the 
evidence, as a whole, taken before Scott, J., in 
1885 is that it is far more uncertain, more 
contradictory, and evidently more unsettled 
than the evidence (such as it was) recorded 
forty years earlier before Sir Erskine Perry, 
or thirty yearslater before myself. So few 
witnesses were examined before Sir Erskine 
Perry and the points to which his enquiry 
was directed were, comparatively speaking, 
so narrow that it is little wonder that 
the evidence seemed so unanimous, and that 
Counsel on the other side soon gave up the 
attempt to rebut it. [also believe thatin 
those days, the sect, as a whole, probably 
was more under the influence of Hindu ideas 
than itis to-day: more particularly in all 
points affecting the legal capacity of females 
to inherit or enjoy property. But the 
evidence shows that all the witnesses were, 
in the most general sense, under the impres- 


‘sion that the Hindu Law of the joint family 


had, with other parts of the Hindu Law of 
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succession and inheritance, been adopted by 
the Cutchi Memon sect, or revived (with 
modifications) by inherited propensity or 
gradual pre-assimilation from a predominantly 
Hindu environment. 


But in the next forty years there had been 
a strong revulsion of feeling. And not- 
withstanding that for some centuries after 
their conversion, these isolated Muhammadans 
had very likely fallen back in practice under 
the example and pressure of great bodies of 
their former co-religionists, so that they 
hardly knew themselves to what extent their 
property law was, Hindu or Muhammadan, I 
should very, gravely doubt whether they had, 
when the Qutchi Memons’ case (1) came 
before Sir Erskine Perry, any definite notions 
at all upon such a complex of law as that 
which makes up the Hindu Law of the joint 
family and comprises the highly artificial 
notion of joint ancestral family property. 
For the most part, they probably did live 
together as long as families held to- 
gether, more than one generation at the 
time finding place under the paternal rule 
of the elders. From a habit so univer- 
‘sally prevalent among primitive Oriental 
people and so propitious for the assimilation 
of the specialized legal concept of the Hindu 
family, they ‘might very easily, merely by 
imitation and under the pressure of greater 
mass, even had they not themselves been 
predisposed by long centuries of heredity, 
have conformed in many respects to the law 
and usages of the Hindu states and peoples 
among whom they lived. But looking only 
to strict law, it is clear that if they stated 
their customs correctly before Sir Erskine 
Perry, they had, while abandoning the Mu- 
hammadan Law on the one hand, gone some 
distance beyond the Hindu Law on the other. 
On one point there was and always has been 
practical unanimity, that widows can only 
enjoy maintenance, and that, speaking 
generally, females are excluded from inherit- 
ance. It is not true, of course, that females 
are so excluded under the Hindu Law. But 
for all practical purposes, as far as they 
were yielding to the pressure of circumjacent 
Hindu sentiment, that pressure probably 
transformed itself in idea into a reproduction 
‘of the joint Hindu family, without much regard 
to the cognate notion of the separated Hindu. 
But it is not to be too hastily inferred from 
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this conjecture, that while they realised with 
Some precision the. effect of that part 
of the law of the Hindu joint family 
whieh operates to restrict the legal capacity 
of females within the joint family, they had 
equally clear conceptions of the whole of 
that legal structure. 


Rather I should be inclined to say that 
the evidence I have examined, taken as a 
‘whole, up to the year 1885, shows that the 
Cutchi Memons, wherever it was a question 
how property should be «disposed of, or 
descend, were deeply penetrated by the re- 
ligious sentiments of the Muhammudan Law, 
and that the determinant consideration 
(qualified as to women by the disfavour 
with which Hindu Law has consistently 
treated them so long as the status of the 
joiut family continued) always was the 
Divine disapproval of disinheriting natural 
heirs. Although the words come glibly 
enough to their tongues, itis easy to read 
between the lines that hardly one of the 
witnesses who declare that no Cutchi 
Memon could deprive his sons of ancestral 
property, referred that doctrine to any 
technical legal distinction between ancestral 
and self-acquired property, or meant more 
than thata father had no right to Will 
his property away from his sons. But for 
the exclusion of females from this rule, and 
the need of qualifying it in favour ofa 
testator’s limited power of disposition 
permitted by the Muhammadan Law, such an 
opinion might be much more easily and 
naturally traced to the Quran and later 
logic of the Prophet or sages than to any 
principle of the Hindu Law of the joint 
family. Similarly, wher witness after 
witness says that sons acquire a right by 
birth in their father’s ancestral property, 
I am pretty confident that, apart from the 
ready use of loose phraseology, they meant 
what might as well have been expressed 
without suggesting any distinction, in the 
Hindu sense, between ancestral, joint and 
self-acquired property, namely, that what- 
ever a father had and however he had 
come by it belonged in a sense, and subject 
to a limited power of disposition, to his 
natural heirs, these appearing in the light 
of Hindu sentiment as primarily sons and 
grandsons. itis, of course, “quite true to 
loosely that, under the Muhammadan 


Vol. XXXI] 
ADVOCATE-GENERAL ?, JIMBABAI, 


Law, sons acquire a right by. birth in. their 
father’s property, since he cannot leave the 
-whole of it away from them without their 
consent. And relieving the evidence of 
these witnesses, quite untrained in legal 
dialectic, from words having a special legal 
connotation, the gist of what they mean, 
-as well as say, appears to me to be in 
closer coriformity with the general Muham- 
-madan than the special Hindu Law of the 
joint family. The probability of this being 
ihe true interpretative key of the 
conglomerate of confused and inconsistent 
testimony laid before the Courts, is seen to 
be the „greater, when we allow ourselves 
to consider for a moment the róot and 
binding principle of the unique legal 
,concept of the Hindu joint family. This 
was undoubtedly religions, and divorced 
. from its religious reasons and sanction, it 
.is hardly thinkable that the elaborately 
artificial fabric of the Hindu joint family 
world have persisted and held its own to 
this day against so many violently dis- 
ruptive and disintegrating secular influences. 


No compelling force of that kind operates 


upon the Cutchi Memons; on the contrary, 


what of Hindu Law they have appropriated 
or retained, is in strong antagonism to 
Divine precept. And the stronger their 
religious feelings, the stronger must be their 
aversion from elements of Hindu Law 
carrying with them echoes of the old faith, 
which survived their conversion to Mu- 
hammadanism. This note is audible enough 
in the evidence before me, as well as in 
‘that taken before Scott, J. I seem to miss 
it in the earlier evidence given before Sir 
' Erskine Perry. But that is probably be- 
cause the few Cutchi Memons, who then 
gave their testimony, had not realized 
‘the full extent of their action, nor how 
‘far the apparently unimportant schism 
‘thus inaugurated might be carried., Jt is 
interesting to read forty years later, that 
some at least of the-Cutchi Memons, who 
' gave evidence before Sir Erskine Perry in 
‘favour of héretical customs and usages, 
‘were afterwards conscience-stricken and 
"openly recanted, and did penance in the 
‘public mosques. It does not necessarily 
follow that they had not spoken the 
‘truth; but'if this story be true, it throws 
a significant, light upon the trend of the 
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will of the sect, as a whole, even so far 
back as 1847, By 1885, the evil of which 
the seeds were so thoughtlessly and selfishly 
sown in 1847 had assumed serious dimen- 
sions, and to-day we are told that the 
faithful refuse to acknowledge Cutchi 
Memons as true Muhammadans in the shadow 
of the holy places. No wonder if that is 
so, that the community, a thoroughly sound 
Moslem community to-day, notwithstanding 
their origin and the subsequent irruption of 
Hindu ideas, should bitterly resent the 
apparent irrevocability of early lapses, most 
unluekily brought prominently before the 
Courts. and so clamped upon them by one 
judicial decision after another. No wonder 


they despair of any escape and salvation 
by the abandonment of every Hindu 
strain in their law and customs, and the 


unqualified re-adoption of the entire Mubam- 
madan Law, unless the Legislature intervene. 


A comparison of the feeling of the com- 
munity, and I might say, the sense of the 
community. too, as expressed in the evidence 
given in 1885 and that given in 1915 withits 
feeling and sense to-day shows, I think, how 
powerfully the decisions of the Courts and 
consensus of professional opinion have combin- 
ed in operation to curb the reactionary 
movement that is so conspicuous in 1885. The 
ideas of some of the principal witnesses who 
have testified before me, are much clearer 
than any to be found on record in the earlier 
cases. They appear to understand much 
better than they did, all that ‘s implied in 
the Hindu notion of jont ancestral family pro- 
perty. But I shrewdly suspect that thatis not 


“because they have in the intervening period 


become more Hindnized, but simply because, 
(a) they have become more intelligent, and 
(b) all the legal advice they can obtain, is 
based upon an exaggerated idea of the ex- 
tentto which they have proved Ly custom 
in the Courts their subjection to the Hindu 
Law. Until Macleod, J., and I almost together 


_ struck the first loud note of dissent, it had 


become, and long been, virtually axiomatic 
in local professional circles that both Khojas 
and Cutchi Memons were governed not only 
by the HinduLaw of succession and inheritance 
as applied to an intestate separated Hindu, 
but the whole law with every one of its 
incidents and consequences of the Hindu joint 
family In small measure, however distasteful 
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- this conviction undoubtedly must have been 
toa growing majority, many in the sect 
were reconciled to it by the compensatory 

-consideration that they atleast had full 
power of disposition over their “self-acquir 
ed” property. But we have seen reactionary 
“tendencies at work even here. It is not very 
uncommon to find good Moslems of this sect 
making use of that extended power to defeat 
the custom which the Courts have imposed 
upon them. As the law stands to-day, I have 
pointed out that they are in this predicament. 
If they make a Will of the whole of their pro- 
perty, theyrun counter to their duties as 
good Moslems. But if they donot, the un- 
disposed of two-thirds will certainly be 
given by the Courts not to the heirs 
designated by the Muhammadan, but to those 
designated by the Hindu Law. That is why 
we find Cutchi Memons giving away one-third 
of their property (usually to charity) and 

. the other two-thirds to their heirs according 
to Muhammadan Law. No stronger proof is 
needed of the desire of such people, were they 
free to choose, of re-placing themselves under 
their own law. Even those who before me 
have admitted that the Courts have given 
them the Hindu Law of suecession and inheri- 
tance, and that they to-day believe that they 

. are governed by it, add, almost to a man, 

that if they had their own way, they would 

abide by the Muhammadan Law. Now if the 
decision of Scott, J., in 1885 had been the 
other way if he had held that the Cutchi 

Memons had no custom by which they 

recognized the Hindu legal distinction be- 

tween ancestral and self-acquired property, I 

think itis certain that, fortified by that deci- 

sion, they would cheerfully have reverted, as far 
as they could, to their own law, from which 
they had been gradually driven ever further 
and further by the current of legal authority 

which began to set in that direction in 1847, 

Adverting, for a moment, to the evidence 
which, throughout the chain of case-law, 

seems to have been the determinant factor, I 

moan therecords of the Ecclesiastical Registrar, 

I must admit that not having those records 

before me, | find it difficult to appreciate the 

light in which the learned Judges regarded 
them or the reasoning used upon them. 
Thus in Ashabat v. Haji Tyeb Haji 

Raku mtulla (9 Sir Charles Sargent says: 

“The Ecclesiastical records of this Court 
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show that Khojas and Cutchi Memons have, 
ever since the decree in the case of the 
Khojas and Memons before Sir Erskine 
Perry in 1847, [Hirbae v. Sonabae (1)] 


been regarded in the Supreme Court 
and subsequently iu this Court 
as Hindus who had been converted to 


Muhammadanism whilst retaining their 


: Hindu Law of inheritance....... The above 


records are even richer in instances of the 
inheritance 
to the estates of Memons than to those 
of Khojas, and establish a non-contentious 
practice extending over many years.” 

I quite admit that Khojas and Memons 
have, ever since Sir Erskine  Perry's 
judgment, been regarded in the Supreme 
and afterwards in this Court as Hindus. 
What next follows is an historical fact 
which no one disputes. But it is apparently 
intended to support inferentially the 
immediately given conclusion that these 
sects had, in spite of -their conversion, 


- retained their old Hindu Law. But the 


point is not how these people were regarded 
in the Court, and by an officer of the 
Court, the real point is whether they 
were rightly so regarded. And no one, I 
think, who desires to. be scrupulously 
careful in his reasoning, could say that 
the view necessarily or even rightly: followed 
from the decision. Nor, exceptin cases of 
intestacy, am I able to understand what 
appears to have pressed so heavily on the 
minds of all these eminent Judges, except 
up to a point which falls very far short 
of the lengths to which they carried their 
conclusions. I think it may be correct to 
say that these records do establish the 
fact that members of the Khoja and 
Cutchi Memon sects had adopted 
the custom of making Wills of their whole 
property. That custom is consonant with 
the Hindu, and opposed to the Muhammadan, 
Law. But I am not at all clear what is meant 
by making Wills in conformity with Hindu, 
rather than Muhammadan, Law in any other 
sense, unless, indeed, we are here to import 
the conclusion, which is being sought to 
be proved in the present case, that the Wills 
also prove thatthe Cutchi Memons had 
adopted the Hindu distinction between ances- 
tral, joint and self-aequired property. How 
a Will can prove that, except in preamble, 
where the testator states that the property . 
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disposed of, is his'own self-acquired property, 
Ido not know. And such a statement is 
almost certain tobe made, where the trend 
of professional opinion was so decided and 
unanimous in favour of the doctrine that 
these people were, although Muhammadans, 
yet governed by the whole Hindu Law of the 
joint family. Apart from that, given a 
power of disposing of the whole property of 
the testator by Will, it appears to me futile 
to point tothe nature of the dispositions 
and say, these are such asa Hindu, rather 
than a good Muhammadan, would make The 
case is different, of course, where the records 
relate to the grant of Letters of Administra- 
iion. As to this, Sir Michael Westropp 
observes in Shivji .Hasam v, Datu Mavji 
Khoja (10) :— 

“The Ecclesiastical Registrar has collected 
several precedents at that side,—some being 
cases disposed of by the Court and others by 
the Ecclesiastical Registrar. In all, the 
Hindu Law, as indicating the person entitled 
to succeed to the property, would seem to 
have been taken asthe guide in granting 
Letters of Administration, except in one or 
two instances, in which the person so entitled 
expressly consented to the grant to another. 

In the case of The goods of Vallu Musani 
administration was granted by the Court, in 
1855, to an undivided brother of the deceas- 
ed in preference to the widow.” 


That may well have been, had it been 
taken for granted, as it undoubtedly was 
immediately after 1847, that the Cutchi 
Memons and Khojas were, to all intents and 
purposes, excluding those purely religious, 
Hindus not Muhammadans. But itis precise- 
ly against such large assumptions, taken per 
saltum, that I enter my own emphatic protest, 
The further and fuller enquiry and argument 
in this case have strengthened, rather than 
weakened, the opinions Í expressed in my 
judgment in Jan Mohamed v. Datu Jaffar (2) 
on this point. Nothing could have been 
easier in the then state of professional 
opinion than to have satisfied the Court that 
any two brothers living together were 
“undivided” in the sense of the Hindu Law. 
And as the parties concerned were probably 
quite content to have their property dealt 
with at that time on that footing, and if they 

* 
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were not, were certain to have been advised 
that it was no use protesting, the result was 
almost inevitable. Nevertheless it appears to 
me torepresent an inversion of the proper 
sequence of cause and effect. The decisions 
of the Courts were not the effect of judi- 
cially proved customs, but the practice of the 
Court, most arbitrarily adopted, was the 
cause of these customs being submitted to 
for many years by the sects concerned. 

Later on we find a much fuller statement 
by that most eminent and -learned Judge, 
Sargent, J., upon this body of proof. He 
says in Hirbai v. Gorbai (11): 

But it was said that in any case, since 
the judgment of Sir Erskine Perry, a uni- 
form practice has prevailed in this Court in 
the exercise of its Ecclesiastical Jurisdiction, 
both in its contentious and non-contentious 
business, of administering the Hindu Law of 
inheritance in the absence of proof of any 
special appeal custom to the contrary. 

Now an examination of the records of the 
Ecclesiastical Side of the Supreme Court 
(during the interval of 16 years which 
elapsed between the date of Sir Erskine 
Perry’s decision and 1863) shows that there 
were aS many as ten applications for Letters 
of Administration to Khoja Estates, seven 
of which were disposed of by the Registrar 
as non-contentious business and three by 
the Court itself. 

“The first of these latter cases is that of 
Fallu Musani in 1855, who died leaving a 
widow, a son and daughter who were minors, 
a brother. The widow applied for 
administration. A caveat was entered by 
the brother, alleging that his brother had 
been his partner and joint in food and estate, 
and that the widow was illiterate and unfit 
to manage the estate, and thatthe widow 
ofa Khoja leaving male issue was only 
entitled to maintenance. The Court granted 
Letters of Administration tothe brother. 
accordance with 
Hindu Law on whichever ground the Court 
proceeded. 


"In the next case, that of Pirbhat Manji, 
the deceased left a widow and an infant son. 
Application was made by the widow, and at 
first opposed by persons who relied on a Will; 
but, the Will having been declared invalid, 


(11) 12 B. H. O. R, 294 at p. 300, 
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they alleged that the deceased had other 
relations, viz., & maternal grandmother und 
a maternal unele, and his four sons. Adminis- 
tration was granted by the Court to the 
widow. The decision isin accordance with 
Hindu Law, and exclusively so, as by Muham- 
madan Law the widow would not be‘ the 
natural guardian of her intant son for the 
purpose of managing his property, although 
she might be entitled to the custody of the 
child if under seven. And, as no custom 
was alleged, it is apparently a decision that 
the Court will apply Hindu Law. 

“Tn the last ease of Dossa Nanji in 1862, the 
deceased left a widow and a niece. The 
widow applied for administration, and the 
niece objected on the ground that the widow 
intended to sell the property; and the Court, 
consisting of Sir M. Sausse and Sir J. 
Arnould granted administration to the 
widow, she undertaking not to sell or mort- 
gage. This is also in accordance with Hindu 
Law. 

“Passing to the cases decided by the Re- 
gistrar, the first is that of Jairaj Dharramd 
in 1855, who died leaving a widow, four 
brothers, and no issue. A brother applied 
for administration, and the widow entered a 
caveat, but withdrew it, and Letters were 
granted to the brother. The second is that 
of Mahomed Allowany, where the application 
was by a brother, alleging that he had been 
joint in food and estate with his brother, and 
that a widow was only entitled to mainten- 
&nce; &nd the Registrar, on cousent of the 
widow, granted Letters to the brother. In 
the third case, Pardhan Ravji, the mother 
applied, there being a widow and an infant 
son, and the Registrar refused, unless the 
widow consented, which she ultimately did. 
The fourth is that of Mithu Somji, where the 
family left consisted of three sisters, and 
administration was granted to one, the others 
being in Cutch. The fifth is that of Vallubhat 
Alvany, where Letters were granted to the 
widow, there being a mother and daughter. In 
the sixth, that of Dada Alvanna in 1859, the 
family consisted of a son, six daughters, and 
a grandson, and administration was given to 
the son. Tn the seventh, that of Pachan 
Punjant, administration was granted to the 
widow. 

"It is to be rema: ked that in all these cases, 
with the exception of two the widow either 
applied for administration or entered a caveat, 
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and that in all administration was either 
given to the widow, or, if not, it was with her 
consent, or under special circumstances, 
analogous to those of an undivided Hindu 
family, as in the case of Vallu Musani. 

“It may be said that it would be unsafe to 
draw any positive conclusion from these 
scanty materials as to what the practive of 
the Court really was, although they un- 
doubtedly point to such a practice as I have 
stated, and are difficult to explain on any 
other snpposition.” 

lt is particularly instructive to note what 
was the nature of the caveat in Vallu 
Mussani’s case in 1855: ! 

"A caveat was entered by the brother, 
alleging that his brother had been his partner 
and joint in food and estate and that the 
widow was illiterate and unfit to manage the 
estate, and that the widow ofa Khoja leav- 
ing male issue was only entitled to main- 
tenance.” 

I think it safe to conjecture “that the first 
ground taken by the caveator was his own, 
and the true ground, while the others were 
suggested by his professional advisers in 
accordance with their own opinion. The 
second case cited certainly was decided rather 
in accordance with the Hindu than the 
Muhammadan Law. The third was a conflict 
between widow and niece, the latter’s objec- 
tion apparently being confined to apprehen- 
sions lest the widow should alienate the 
property. The widow was granted adminis- 
tration on undertaking not to sell or mort- 
gage. I cannot say that that is a very 
convincing case either way. Those appear 
to have been the only three contentious cases 
which were procurable before 1863. That 
is to say, no betterevidence than this could 
be got from these records, during the seven- 
teen years next following Sir Urskine 
Perry’s judgment. It is obvious, I think, 
that no positive conclusion could or ought 
to be drawn from the cases decided by the 
Registrar, or even from these with the three 
contentious cases added. But the learned 
Judge, while conceding so much, _thought 
that there was much subsequent corro- 
boration, and this corroboration consists 
of the decisions, beginning with that of Sir 
Mathew Sausse in Gangbat v. Jhavar Mulla. 
(12) which, I hope, I have sufficiently dealt 
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with and disposed of in my previous judg- 
ment. These extracts will show clearly 
enough what I mean when I say that I find 
it hard sometimes to follow the reasoning 
of the learned Judges who one after the other 
built up the law administered by this Court 
to Khojas and Cutchi Memons. In my 
opinion and speaking with great respect to 
the many much greater Judges thanI, who 
have handled the subject, these records of the 


Ecclesiastical Side of the Court appear to: 
prove very little more than the ease and- 


rapidity with which, within a small legal 
circle, a doctrine may be developed and 
settled. I think ton that, at any rate in the 
earlier days, they suggest that there was 
great laxity of thought and indifference, to 
say no more, in distinguishing clearly between 
Muhammadan and Hindu Law, and where the 
latter was found to have invaded and 
superseded the former, setting precise limits 
upon these proved substitutions. Coming 
back to the case decided by Scott, J., in 1885 
. I find the learned Judge saying: 

"In a series of exhibits put in by Mr, Star- 
ling Hindu Law is evidently considered the 
governing law of theseot. Thus out of sixty 
Cutchi Memon Wills, in only one the prin- 
ciples of MuhammadanLaw seem to have guid- 
ed the Registrar. That case did not go to the 
Court but Will No. 8 was submitted to the 
Court and Perry, C. J., decided (14th January 
1852) that the widow of a separated Memon 
is entitled to the property." 


I repeat I do not know what the first 
part of the passage cited means. I do not 
know how the Registrar could have been 
guided by the principles of the Hindu, rather 
than the Muhammadan Law in dealing with 
these Wills. I suppose, though here I may 
be wrong, that all he had to do, was to see 
whether the Wills were duly executed. And 
as I have already said, if it be conceded 
that Muhammadans have so far departed from 
their own law as to have adopted the custom 
of willing away all their property, 1 am at 
a loss to understand upon what ground any 
distinction could be drawn in dealing with 
such Wills between principles of Muhammadan 
and principles of Hindu Law. Itis curious 
to find that in 1852, five years after the deci- 
sion of the Khojas and Qutchi Memons’ case (1) 
Sir Erskine Perry holds that the widow of a 
: “separated” Cutchi Memon is entitled to her 
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husband's estate. I have pointed out in this 
judgment that in all the sea of confused and 
conflicting testimony recorded, the single 
point upon which all witnesses appear to be 
unanimous-is that in no circumstances can 
a widow among Cutehi Memons get more 
than maintenance. Ido not know whether 
Sir Erskine Perry’s decision rested on evi- 
dence, bnt, I should guess in the absence 
of certain information, that it was grounded 
on a mere.inference drawn by him from his 
own decision in 1847. 


The last point I propese to mention as a result 
of my close examination of the case of Mohamed 
Sidick v. Haji Ahmed (4) is that it finally laid 
to rest the doubts which up to that time Mr. 
Invernrity had felt upon the question whether 
Cutchi Memons were subjected to the same 
extent as Khojas to the Hindu Law, E. will 
not say of simple succession and inheritance, 
but also of the Hindu joint family with all 
its legul incidents and consequences. How 
great must bave been the formative influence 
of Mr. Inverarity’s professional opinion 
through the succeeding thirty years of his 
brilliant and strenuous practice may be easily 
imagined. That may have had as much to 
do as any other single cause with consolidat- 
ing local opinion, at any rate, and compel- 
ling, if not reconciling, Cutchi Memons of 
Bombay to regard themselves as virtually 
governed by the whole Hindu Law of 
succession and inheritance and the joint 
family. I shall nob pause to discuss in 
detail the evidence given by Messrs. 
Inverarity and F. E. Dinshah inthis case. 
Ihave gone over it carefully. I need not 
attach any importance to Mr.  Dinshah's 
opinion. He is a comparatively young. though 
no doubt distinguished Attorney, and I do 
not consider that his opinion, the result of 
his practice for, say, the last thirteen years, 
is of much value We all know what the 
Bar opinion has been during that pericd, and, 
1 think, I know how it has come to be what 
it is. Mr. Inverarity’s evidence is of & very 
different quality, and whether it be relevant 
or not, it assuredly is most interesting. But 
i& does not help me much. It shows how 
a great Advocate forms his opinions, begin- 
ning by taking all that his seniors at the 
Bar told him for gospel, and gradually with 
ripening experience passing through a phase 
of critical doubt toa settled personal convic- 
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tion. Even now I should doubt whether Mr. 
Inverarity is logically satisfied. I understand 
him to mean no more than that after 1885, he 
regarded the Lawassettled both for Khojas and 
Memons, and perhaps I ought to add rightly 
settled, by the decisions of this Court. After 
that he accepted this position as the basis of 
all professional advice he gave. I think in 
this connection thatI ought to say that, in 
my opinion, ib must be conceded that the 
specific issue, whether or not the Hindu 
distinction between ancestral, joint and self- 
acquired property was part of thelaw govern- 
ing the Cutchi Memons, was tried, and the 
learned Judge undoubtedly meant to find 
that it did. But as I have explained, I am 
quite sure that he would not have decided 
the issue as he did, had he not approached it 
under pressure of a strong professional 
prepossession, and what I believe to have 
been an unwarrantable presumption, that is 
to say, from an entirely wrong point. And, 
at best, the judgment is only that of a Court 
of co-ordinate authority. It isa judgment 
which deserves to be treated with the 
highest respect, not only because of its in- 
trinsic qualities but also because of the 
eminence of its author. And I hope that I 
have evinced my respect sufficiently by the 
length of time I have given to avery close 
study and criticism of it. I can only say 
now that, with deference, I cannot agree with 
it, 

I may now resume this judgment so far 
and state in a word or two my own conclu- 
sions. Accepting the proposition that the 
Outchi Memons are governed by the Hindu 
Law of simple succession and inheritance, I 
find that it is not proved in this case, and 
never yet has been proved, in this Court 
affirmatively that they have adopted the 
Hindu Law of the joint family, or have made 
by custom the Hindu legal notions of an- 
cestral joint family as distinguished from 
self-acquired property any part of their law. 
As these notions areforeign to their own 
law, not finding any countenance or place 
in true Muhammadan Law, I hold that they 
are not to be deemed tn affect in any way 
the sect of Cutehi Memons either in the 
matter of making Wills or in matters of 
succession and inheritance. In so hold- 
ing, I must refer to what has always been 
used as a weighty, if not a conclusive, 
argument, namely, that it is too late now to 


INDIAN OASES. 


[1915 


alter the law, and that a Court should look 
rather to uniformity of legal decisions than to 
nice logical or philosophical accuracy. Policy 
requires that there should be continuity in 
legal decisions, for, nothing ean be ‘worse 
than keeping the law in perpetual uncertainty, 
and so perhaps unsettling titles which have, 
for many years, been supposed tobe tho- 
roughly sound and marketable. I agree 
I have no intention of unsettlinga single 
title which has become good under the 
former decisions of this Court. Ifthe prin- 
ciple for which I contend be uniformly 
accepted as good law, no member of the 
Cutchi Memon sect will have any reason to 
complain, nor will the titles under which 
they hold property to-day bein any risk of 
being destroyed or even impaired. For I 
next hold thatthe custom of making Wills 
of the whole of their property has now been 
proved to be a part of the law governing 
Cutchi Memons, And if we limit the old 
proposition to what I regard as the widest 
scope to which it has any right of legitimate 
application, namely this, that Cutchi Memons 
are governed by the Hindu Law of simple 
succession and inheritance as it would be 
applied to a separated Hindu with self- 
acquired property, it becomes apparent that 
the custom I find, fits in easily and naturally 
with that proposition, and cannot operate to 
vex or unsettle titles acquired under the 
earlier case-law. Heretofore it has been the 
general opinion, at any rate during the last 
forty years or so, that Outchi Memons, 
while empowered to dispose of the whole of 
their property by Will, were yet pre- 
cluded from disposing of any property which 
‘was joint ancestral or joint family property, 
inthe sense of the Hindu Law of the joint 
family If I am right that distinction must 
now disappear, and the proposition will be 
much wider, namely, thata OCutchi Memon 
may dispose of the whole of his own property, 
no matter how he got it, by Will. But that 
cannot undo anything which has been done 
under the more restricted power. Therefore, 
nota single title can be unsettled by adopt- 
ing the rule of law I propose. 

I do not think it necessary to decide 
whether the making of Wills, is part of the 
law of succession &nl inheritance. It is 
enough to find that the Cutchi Memons haye 
proved that they have acquired by custom 
the power to dispose of all their property by 
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Will . This does not compel them to disobey 
_ their Mahammadan Law. It leaves them free 
to give full effect to it, if they so desire, by 
doing what many have already done, that 
is, giving away one-third as they please and 
bequeathing the other two-thirds to their 
heirs according to Muhammadan Law. It is 
true that if they die intestate, the Courts 
will give their property to their heirs accord- 
ing to the Hindu and not according to the 
Muhammadan Law. The more reason why 
they should not die intestate if they are really 
anxious to carry out the sacred commands. 
' While, therefore, the law as I propose to 
declare it, isnot open to any objection on the 
ground that it will unsettle settled titles, 
it has many great advantages. First, it is 
clear and easy of uniform application. Second, 
it will protect the Cutchi Memon sect against 
the worst danger to which they are now 
. exposed, the liability to explain the aceumu- 
lation of great wealth, often by successive 


generations over long periods, to avoid the ` 


application of the’ nucleus doctrine and 
generally to satisfy the Courts that in its 
present form it is self-acquired and not joint 
ancestral or joint family property. This is 
by far the most harassing and expensive 
litigation in which wealthy persons can 
become involved. Third, it will wipe out 
an existing anomaly, the isolated attitude 
of the Bombay High Court in dealing with 
Article 127 of the second Schedule of the 
Indian Limitation Act. Every other High 
Court in India has held that that Article 
does not apply to Muhammadans. The Bom- 
“bay High Court alone has held thatit does. 
I have shown in my previous judgment how 
that doctrine came to be accepted as settled 
law in this Court. It is surely desirable 
that upon such a question the law of the whole 
country should be uniform. And it would 
immediately become so as soon as all dis- 
‘tinctions between ancestral, joint and self. 
‘acquired property among Cutchi Memons and 
Khojas were obliterated. 

Further, it might help to remove certain 
other causes of doubt in regard to minor 
points ofthe Hindu Law, which appear to 
have been taken for granted by the Court 
here in isolated judgments as being included 
in the general proposition that Cutchi 
Memons and Khojas are in all respects 


governed by the Hindu Law. of succession and. 


inheritance. 
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I shall now deal, as briefly as T can, with 
the second questionto be answered at this trial. 
The bequests to charity are impugned on two 
grounds: (1) that they are bad for uncertainty, 
(2) that they are bad because they are condi- 
tional. The latter point has specialimportance 
in conneetion with the very elaborate and 
precise Muhammadan Law of gift. I have 
said in an earlier part of this judgment 
that assuming I find that  Cutchi Memons 
have by custom acquired the right of 
disposing of the whole of their property 
by Will, I should certainly incline to the 
opinion that such Wills must be interpreted, 
where interpretation is necessary, in the 
light of the Muhammadan, rather than of the 
Hindu, Law. Where, then, it is a question 
whether a devise by a Cutchi Memon is 
good or bad, the answer must depend upon 
whether it conforms in essentials with the 
requirements of the Muhammadan Law of 
gift. I feel no doubt on either of the points 
taken by the objectors, Tt has often been 
held that gifts to “dharma” are void for 
uncertainty. I have never been able to 


concur whole-heartedly in the niceties of . 


legal distinction which have led to, and 
been used in support of, these decisions. 
In this country “dharma” does mean 
roughly, and almost invariably in the cases 
which have ecme up for legal decision, just 
“charity” and nothing else. It is true that 
an Oriental’s idea of charity might be a 
little wider and looser than that of Lord 
Eldon, particularly amongst the lower and 
more illiterate classes of Hindus and 
Muhammadans. But a liberal use of the 
‘convenient doctrine of cypres, which is 
surely elastic enough to reach almost 
anything which Judges wish to reach, 
might have validated the technical defects, 
and cured the infirmity. The ground of 
the rule in England appears to have been 
that as all charities were the special care 
and under the direct control of the Court 
. Equity, that Court must refuse to accept 

“charity” any gift which, by reason of 
the vagueness of the language in which 
it was expressed, left the Court in doubt 
as to how it was to be applied. I should 
hardly have thought that, outside the region 
ofa rather hyper-refined legal pedantry, 


such considerations had any substance or 
-real practical weight. 


But so the Jaw 


undoubtedly stands, and where  testators 
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bequeath funds to “darma, the Courts 
decline to validate the gift as a gift to 
charity” in the Hnglish sense. But I do 
not think that the testator here leaves us 
in any doubt as to his meaning or true 
intention. We find in clause 24 of the Will 
that he thus expresses himself, “they shall 
out of my ‘punji’ set apart three lacs,” etc., 
shall spend according to law the said sum 
or certain portions thereof in connection 
with some good works of charity, in such 
manner as they may think just and proper, 
such as hospitals, sanitarium, swwavad 
khana (lying-in-hospital), musafar khana 
(resting house for travellers), madressas 
(schools), scholarships, dharmashalas, 
medical dispensaries, etc., 7. e., in connection 
with any such 'khazra? (that is, ‘charity’ 
work), that is, in connection with such 
different works of charity.” The use of 
the Persian word “khairat,” followed by 
the English word “charity” as explanatory 
of “dharma” shows how  solicitous the 
testator was to make it perfectly clear that 
he meant charities in the legal sense. And 
this is plain too from the enumeration of 
objects, upon which he desired that the 
fund should be spent. All of these are 
good charities. Again, in clause 27: “they 
shall utilize the whole of the said '"punj? 
or portions thereof in such manner as 
they, in their discretion, think proper in 
connection with the above-mentioned or 
any other good works of ‘khairat 
(charity). Now, this must, I think, be 
read in connection with the fuller descrip- 
tions eontained in the preceding clause 24. 
Thus, reading all together, I cannot see 
that there is any such uncertainty as would 
be a sufficient ground for declaring the 
bequests bad. in my opinion, they are very 
good charitable bequests. 


The next objection is based upon the 
language of clause 27: “Should no son 
be born to me agreeably to whatis written 
above, or should (one) be born (and) should 
(he) die without leaving a son or heir... 
then as regards my whatever ‘punji’ there 
may be left,” etc. It is argued that this 
is a conditional gift to charity and, there- 
fore, unsustainable. First, let us see what 
was written "above," agreeably to which, 
what follows in clause 27, is to be understoud 
Clause 28: 
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“I have no issue now whatever, as written 
above, but should hereafter, by the grace 
of God, any children be born of the womb 
of my present wife, or should I hereafter: 
publicly marry another lady of my caste 
and creed according to the custom of my 
caste and creed and should any children be 
born of her womb hereafter, and should 
daughters be so born to me, I direct... 
shall set apart a sum of rupees one lac 
for each of my danghters, and they shall,” 
ete., (continued in clause 26) “should any 
son or sons be born to me agreeably to 
what is written above by my present or 
any other wife, etc., then after paying, etc., 
my said son alone shall become the owner 
thereof should I have only one son, or my 
said sons shall become the owners thereof 
in equal shares should I have more than 
one,..but should any son whatever of 
mine die without leaving & child after his 
marriage but before attaining the age of 
eighteen years, his brother or brothers 
shall become his heir or heirs and should 
such deceased son have no brothers, then, 
under the circumstances first mentioned, 
the whole share of the deceased or; under 
the circumstances secondly mentioned, 
his remaining share shall be included in 
my remaining 'punj? and the same shall 
be utilized in ‘khairat (charity) in 
accordance with "what I have hereinafter 
written." 


What is the total effect of these disposi- 
tions? The testator intends to provide for any 
daughters that may be born tohim, but these 
are expressly excluded in clause 27 from among 
the heirs, Then he provides for sons being 
born to him by his present or future wife. 
There is a provision that should a son be 
born to the testator and die after marriage 
but before attaining the age of eighteen 
without leaving a child (the context shows 
that he means a son), his share is to go over 
to his brothers. This appears again in the 
concluding clause, where, however, the con- 
ditions disappear. Reading this with what fol- 
lows in clause 27, I have no doubt that what 
the testator meant was that should he have 
ason at the time of his death that son would 
take absolutely and defeat the alternative 
gift to charity. Should he have had suh a 
son and should he have died leaving a mals 
child; ulive.at the testator’s death; then the 


*. 
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last-named grandson would defeat the gift 


to charity. The intention cannot, in my 
opinion, be that should ason be born to the 


testator and be alive at his death, he should 


take an estate conditioned against the charity 
by having a son of his own. I read the 
Will as intending to confer anabsolute estate, 
against the charity, upon any son or grandson 
of the testator who mightbe alive when the 
Will came into force. But should there be no 
such son or grandson living, then the residue 
of the “pungi” was to go at once and absolute- 
ly to charity. I do not understand the 
testator to have meant, orsaid, that even ifhe 
had a son at the time of his death, that son 
was only to take conditionally against the 
suspended gift to charity, the . con- 
dition being that before his estate could 
become absolute, he must have a son of his 
own. In other words, L do not understand 
this to be a bequest to charity conditioned 
in futuro upon the testator's son, should 
he have left a son him surviving, in his 
turn having no son. In my opinion had there 
been a son of the testator alive at the date 
of the testator’s death, the charity would have 
been atan end. In this view the gift is not 
conditioned in futuro, but an absolute gift in 
the alternative. If a son be alive at my 
death, then no gift to charity, but if there 
be neither son nor grandson alive at my 
death thenan absolute and immediate gift 
to charity, such is what I understand the 
testator to have meant and said. In holding 
then that the gift is good, I am not con- 
tradicting anything I have said in a previous 
judgment of my own [Jatwabad v. R. D. 
Sethna (18)], upon which Mr. Setalvad relied, 
or relaxing in any degree what I conceive 
to be the very strict limitations imposed 
upon gift by the Muhammadan Law. Nor do 
I think that this is a case governed by the 
recent decision of the Privy Council in Chand. 
lal Parvatishankar v. Bat Samrath(14), With 
greatest deference to the highest judical 
tribunal in the land, I can only say for my- 
self that I find much difficulty in understand- 
ing how the principle which I understand 
to underlie that decision, could be given 


13) 6 Ind. Cas. 513; 12 Bom. E. R. 341; 34 B. 604. 

14) 23 Ind. Cas. 645; .6 Bom. L. R. 366; 26 M. L. 
J. 647; 18 C. W. N. 844 19 C. L. 4. 66 5 12 A. L.J. 
742; 16 M. L. T. 69; 38 B. 399; 1 L. W. 762. 


. 


INDIAN OASES. “151 


anything like uniform practical application. 
There, there was a devise to the testator’s 
two sons equally of the whole estate, and it 
was provided that in the event of one son 
predeceasing the other without male issue, 
the surviving brother should take the whole. 


. Again, speaking with submission, I should, 


from a very long experience of the natives 
of this country, their habits of life, social 
ideas and testamentary notions generally, 
have had no hesitation in concluding, as the 
learned Judges of appeal heredid conclude, that 
the intention was that if one of the testator’s 
sons should die during the testator’s life-time 
without leaving male issue, then the other 
son should take the whole estate and make 
due provision for the maintenance of 
his sister-in-law. But their Lordships of the 
Privy Council held, seemingly without 
hesitation or doubt, that the true construction 
of the Will was that even though both sons 
should have survived the testator, and each 
should have accordingly taken half cf the 
estate, yet, uponthe death of one of them 
without leaving male issue, the other was to 
take his share. The practical objection 
which I have ventured to suggest is that, 
after such a gift had vested,and to all seeming 
absolutely, it is difficult to understand how 
the donee could be prevented from wholly 
dissipating it if he chose to do so. In the 
case put, for example, let us suppose thatthe 
two sons had taken the estate in equal shares 
inthe year, say, 1910, and both Lad lived 
to the year 1960, when one died. Let us 
suppose that in the meantime the son who 
died first in 1960 had been actively engaged 
in commerce or land speculation and had 
enormously added to what he had received in 
1910, while at the same time leaving his 
whole estate so blended and intermixed that 
it would be utterly impossible to say how 
much of it had come to him under the 
Wil in 1910, could it be held that the 
surviving brother was to take the 
whole against, say, a surviving widow cor 
a daughter? Certainly not. But if not the 
whole, then how much PI will not pursue 
that subject. Sufficeit to say that in the 
construction I put upon this Will no difficulty 
of that kind need arise nor need I consider 
the hard doctrine laid down in the case of 
Ohunzlal Parvatishankar v. Bat Samrath (14) 


I hold therefore: 
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That it is well established and conclusively 
proved in this trial that  Cutchi Memons 
have acquired by custom the power of dis- 
posing of the whole of their property by 
Will. 

I hold that it is not proved in this case 
and never has been proved affirmatively 
that the Cutchi Memons have ever adopted 
as part of their Customary Law the Hindu 
Law of the joint family, as a whole, or the 
distinction existing in that law between 
ancestral family, and joint family and self- 
acquired ‘property. 

I hold further that Cutchi Memons are 
subject by custom to the Hindu Law of 
succession and inheritance as it would apply 
to the case of an intestate separated Hindu 
‘possessed of self-acquired property, and no 
more. 

I further hold that the Will challenged in 
this suit is a good and valid Will in all res- 
pects, and that the bequests to charity are 
neither void for uncertainty nor bad under 
the Muhammadan Law as offending against 
the radical prineiple that a gift must be 
made in presenti, and not conditioned in 
futuro. 

Various other points were taken in the 
pleadings, and have been raised in the form 
of issues. With the exception of certain 
‘allegations made against Mr. Hormasji, Vakil, 
none of these were gone into at the trial, nor 
any mention made of them in the arguments. 
The allegations against Mr. Hormasji were, 
after his evidence had been recorded, with- 
drawn. As to the other points, I take it that 
the various parties who took them intention- 
ally abandoned them, since no evidence was led 
upon any of them nor were they mentioned 
in the elaborate concluding arguments of 
Counsel. Some, I gathered, were left to be 
referred to the Commissioner, should a 
reference be found necessary, after judgmeut 
had been given onthe main controversy. I 
am not, therefore, now ina position to say 
anything further upon, or attempt to decide 
any of those subordinate and incidental 
points. 

By consent: The usual administration 
decree in terms of prayers (a), (b), (c) and 
(d) of the plaint. Referred to the Com- 
missioner Issues Nos. 12 and 13 to be argued 
after the receipt of the Commissioner’s 
report. Issue No. 14 also referred to the 
Commissioner, 
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All costs out of tke estate including costs of 
a motion for Receiver. The costs of the 
Advocate-General between attorney and 
client. Those of the executors as between 
attorney and client. 

On the strength of authorities [Mills v. 
Farmer (15), Currie v. Pye (16) and Moggridge 
v. Thackwell (17) ],1 think I may givedefendant 
No. 7 her costs out of the estate as between 
attorney and client. So ordered. 

Further costs and directions reserved. 


Order accordingly. 
(15) (1815) 19 Vos. (Jun.) 483; 1 Mer. 55; 13 R. B. 
247; 84 E. R. 595. 
d (1811) 17 Ves. (Jun.) 462 at p. 408; 34 E. R. 


(17) (1808) 7 Ves. (Jun.) 36; 32 E. R. 15; 6 R.R. 76. 


€—Ó——: 


MADRAS HIGH COURT. 
Lerrers Parent ÁPPEAL No. 101 or 1913. 
August 20, 1915. 

Present:— Mr. Justice Spencer, Mr. Justize 
Contts-Trotter and Mr. Justice Napier. 
Y. 8. VENKATA SUBBIAH CHETTY— 
PLAINTIFF—ÁPPELLANT 


versus 
A. SUBBA NAIDU AND OTHERS— 


Direnpants—REsPONDENTS. 

Construction of docwnents— Surrounding circum- 
stances—Iniention—All clauses to be given effect to— 
Assignment of debi—Debtor's assent communicated to 
assignee—Debtor, whether can subsequently plead any 
claim or charge—Transfer of Property Act (IV of 1882), 
s. 182—Actionable claim—Transfer prima facie ` 
subject to equities—T'ransferee, liability of, to ascertain 
emtent of equities—Evidence Act (I of 1872), s. 28— 
“Without prejudice! meaning of, when used in a 
private document, 

A Court is empowered to look to surrounding circum- 
stances in deciding what the intention of the parties 
to a particular transaction was. [p. 155, col, 2.] 

Parties are bound by the words they have used, 
however clear their intention may be. [p. 157, col. 2.] 

In construing a document, a Court will not adopt 
such a construction as will reduce one important 
clause of it toa nullity. (Ut res magis valeat quam 
pereat.) [p. 158, col. 2. 

Where there is an assignment of moneys in the 
hands of a debtor and the debtor communicates to 
the assignee his assent to deliver the moneys in 
accordance with the terms of the assignment, he 
cannot afterwards assert, as againat the assignee, 
any claim or charge in his own right, of which no 
notice had been given to the assignee. [p. 157, col. 1.] 

Walker v. Rostron, 9 M. & W. 411,11 L. J. Ex. 
178; 60 R. R. 770; 152 E. R. 174; Griffin v. Weatherby, 
3 Q B. 763, O B. & 8. 728; 37 L.J. Q. B. 280; 18 L. 
T, 881; 17 W. R. 8 and Macfarlane v. Lister, 57 la 
J, Ch. 92; 68 L. T. 201; 37 Ch. D. 88, folfowed. 


“or impending litigation. 
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Liversidge v. Broadbent, (1859) 4 H. & N. 608; 7 W. 
'R. 616; 28 L. J. Ex. 382; 118 R. R. 643, referred. to. 

. Quave.— Whether’ this obligation is based on 
contract, estoppel, or waiver? Tp. 157, col. 1.] 
' Under section 182 of the ‘Transfer of Property 
Act, the assignee of an actionable claim prima. facie 
takes it subject to all existing equities and it is his 
duty to ascertain their extent. [p. 157, col. 2.]! 

Mangles v. Dizon, (1852) 3 H. L, C. 702; 1 Mac. & 
‘G. 437; 1 Hall. & Tw. 542; 19 L. J. Ch. 249; 10 E. R. 
278; 88 R. R 296, referred to. 

The onus of proving affirmatively that the assign- 

ment of an actionable claim is free from dn existing 
‘right, is upon the assignee. fp. 157, col. 2.] 
' The words “without prejudice’ "when used in private 
documents, have not the well-known meaning which 
‘they have when used in connection with an actual 
[p. 158, col. 1.] 


Letters Patent Appeal from the judgment 
of the Chief Justice and Oldfield, J., dated 
‘the 16th September 1913, in Original Side 
‘Appeal No. 44 of 1912 (Civil Suit No. 210 of 
1909). 

FACTS of the case appear from the judg- 


“ment. 


Messrs. T. Rangachartar “ani A. Surya- 
narayantah, for the Appellant:—The learned 
Trial Judge erred in law in granting leave to 
amend the written statement as he did. 
Before that order, the case of the 8rd 
defendant Company was, that it was only a 
stake-holder. Otherwise it admitted the 
plaintiff's claim. Where, therefore, the claim 
of the 4th defendant was satisfied and he 
withdrew from the suit, the 3rd defendant 
had absolutely no defence. It was neither 
legal nor equitable under such circumstances, 
especially after the case had been pending 
for a very long time, that the 8rd defendant 


“should have, at that late stage, been allowed to 


raise for the first time a new defence, The 3rd 
defendant Company must stand or fall by the 
‘position which it originally took up and ‘since 
there were no longer any rival claimants be- 
fore the Court, it ought not to be allowed to 
resist the plaintiffs claim on any ground 
other than the one originally put forward by 


‘it. The defendant Company is not entitled to 


anything more than commission. They are 
certainly not entitled to interest or disburse- 
ments. Exhibit A is very clear. It refers 
only to commission. The parties are bound 
by the words used. Their intention is im- 
material. The addition of the words ‘without 
prejudice’: is meaningless and without any 
effect, Clause 12 of the agreement creates no 
lien, Clause ^12 is subject to clause 11 and 
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under the latter clause the defendant Com- 
pany has to pay all current balance, after satis- 
fying certain claims, to the mine owners. 
Further under Exhibit E, as soon as the mine 
owners extracted any mica from the mines 
designated and put it in a deliverable state, 
the mica became apprepriated to the pur- 
poses of the lien, and the plaintiff obtained a 
special property therein. It is not open to 
the defendant Company at this stage of the 
litigation to agitate the point as to the 
maintainability of suit. They did not 
raise it in the pleadings and no issue was 
joined thereon. On.the other hand, the 
additional issue framed by Sankaran Nair, 
J., assumed the existence of such a contract. 
Wallis, J., as well as the Appellate Bench 
rightly refused to. allow this point to be 
raised. 

Admittedly there was a valid assignment 
in favour of the plaintiff. The assignment 
had been communicated by the defendant 
Company to the plaintiff. It is not com- 
petent to the defendant Company to assert 
any charge or claim of which they have not 
given notice to the plaintiff. See Griffin v. 
Weatherby (1); Walker v. Rostron (2) and 
Macfarlane v. Lister (8). 


. Mr. D. Ohamier and Dr. K. Banaat 
instructed by Messrs. Short, Bewes §& Co. 
for the Respondents :—-The suit itself is not 
maintainable. First, there was no contract 
between the defendant Company and the 
plaintiff and secondly, between the mine 
owners and the defendant Company which 
could give the plaintiff a right to sue. See 
ILüversidge v. Broadbent (4). The order 
granting leave to amend the written state- 
ment is perfectly legal and equitable. 
The defendant Company never admitted 
ihe plaintiff's claim. By using the word 
‘commission’ in Exhibit A, it was never 
intended to give up the rights of the 
defendant Company under the agreement 
of 1906. The discrepancy between the 
language of the agreement and that of the 
assignment was not discovered until after 
the action was well started. See also Ex- 

(1) 3 Q B. 753; 9 B. & S. 72637 L.J. Q. B. 280 
18 L. T. 881; 17 W.R 

(2) 9 M. & W. 411; Eon J. Ex. 173; 60 R. R. 770; 
152 E. R. 174, 

P 37 Oh. D. 88; 57 L, J. Ch. 92; 58 L. T. 201. 

4) (1859) 28 L. J. Ex. 232; 4 H. & N. 603; 7 W. By 
615; 118 R. R. 643. : 


154 
VENKATA SUBBIAH CHETTY V. SUBBA NAIDU. 


hibits B, D, F and G forl similar inaccura- 
cies. The expression there used, viz., 'pro- 
ceeds of mica’, means, even according to 
plaintiff, ‘net proceeds after deducting com- 
mission. Under section 132 of the Transfer 
of Property Act an assignee of an action- 
able claim takes it subject to all existing 
equities. Mangles v. Dizon (5). The onus 
of proving that the assignment is free from 
the existing right of the defendant Company, 
ison the plaintiff. He has had notice of 
the contract between the defendant Com- 
pany and the mine owners, under which the 
former were entitled to deduct not only 
commission butalso interest and disburse- 
ments. The addition of the words ‘without 
prejudice’ to Exhibit A and Al is 
sign.fcant. They cannot be treated as mere 
surplusage. The writer must certainly have 
meant something. From the context in 
which they are used, it is clear that 
they are not used in the ordinary sense 
in which they are used in connection with 
pending litigation. As the writer says, 
what was meant by the words was without 
prejudice to the existing rights of the 
Company.’ 

JUDGMENT.-—This was an action 
brought by a merchant in Cuddapah, called 
Venkata Subbiah Chetiy, against two persons, 
who may for brevity be called the “Naidus,” 
the South Indian Export Company and 
Heinrich Brandt. The facts giving rise to 
the action areas follows :— 

The Naidus were the owners of some 
mica mines in Nellore. On the 17th of 
February 1906, they entered into an agree- 
ment, Exhibit J, with the South Indian 
Export Company regarding the working of 
the mines‘and disposal of the produce. 
The general nature of the agreement was 
that the Company should receive the pro- 
duce of the mines and sell it, should 
receive a commission on the gross amounts 
realized by sale and certain specified 
disbursements incurred in connection there- 
with. They were further to give the owners 
a standing advance of Rs. 55,000, and 
were to receive on that sum andon any 
further sums tney might advance, interest 
at 6 per cent. (Clause 5). it was provided 
by clause 1l that the Company should 
first pay the commission, interest and dis- 

(5) (1852) 3 H. L. C. 702; 1 Mac. & G. 487; 1 Hall. 
& Tw, 642,19 L. J. Oh. 240; 10 E. R. 278; 88 R. R. 
296, 
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bursements due to themselves outof the - 
realized proceeds of the mica sales, then 
pay various creditors of the  Naidus in 
certain proportions and hand the balance, 
if any, to the Naidus. Clause 12 provided 
that the Company should, subject to clause 
1l, havea lien on all cash and mica in 
their hands as: security for the repayment 
of all sums which might fall due under the 
agreement, The agreement was to continue 
to be in force for five years from Lst of March 
1906, and all moneys due to the Company, 
including the standing advance of Rs. 55,000, 
were to be paid off and discharged not later 
than two months before the expiration of the ' 
agreement, 2. e., by the lst of Jauuary 1911. 

The agreement duly came into force, and 
under it quantities of mica were sold and 
payments made by the Company to the 
various creditors of the Naidus, including 
the plaintiff. Meanwhile the Naidus were 
being pressed by the plaintiff for further 
security and a further share of the proceeds 
of the mines. He had apparently obtained 
decrees against them to an amount exceeding 
alakh of rupees. In these circumstances 
the Naidus entered into an arrangement 
with the plaintiff, which is set out in a letter 
dated the 20th of November 1908 (Exhibit 
E). The materiul part of that letter is as 
follows:— 

"We undertake that all the mica produced 
inour mines at Kalichedu and Tellabodu 
will be delivered only through the South 
Indian Export Company; and that the net 
sale-proceeds after deducting their commis- 
sion will be paid to you only by the said 
Company. In comfirmation of this our 
undertaking, we have this day caused the 
Manager, South Indian Export Company, to 
give you an undertaking that the sale-proceeds 
will be paid to you by him as aforesaid. We 
hereby agree and give youa ‘lien on the 
mica now in our hands and future mica from 
tha above said mines till the above said 
amounts are fully repaid.” 

On the same date the Naidus wrote to the 
South Indian  Hxport Company a letter - 
(Exhibit Al) which contains the following 
passage: 


[11 * 

We request you to give an undertaking 
to Venkata Subbiah Chetty that you will pay 
him from time to time the net sale-proceeds, 
after deducting your commissien of all the 
mica produced in our mines at Kalickedu 
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and Tellabodu that we shall deliver through 
you as peragreement between ourselves.” 

On the following day, the 21st of November, 
the South [Indian Export Company wrote to 
the plaintiff a letter (Exhibit A) in these 
| terms: : 

We have received a letter from Messrs. 
Subba Naidu and Kondappa Naidu, dated 
the 20th November, copy of which we enclose 
for your information. The contents of this 

. letter have been duly noted by us -and the 
instructions given therein, will be carried out 
as occasion arises." 

Enclosed with this letter wasa copy of the 
Naidus' letter of the 20th November to the 
Company (Exhibit Al) and both documents 
were headed “without prejudice.” 


It wil be observed that, wheréas the 
agreement ofthe 17th February 1906 en- 
abled the Company to deduct their commis- 
sion, disbursements and interest in the first 
instance ont of the sale-proceeds of the mica, 
Exhibit A isa direction to-the Company to 
pay-the net sale proceeds after. deducting 
commission only, without any mention of 
disbursements or interest. It seems quite 
clear inthe light of what happened ‘ subse- 
quently that ‘commission’ was in fact used 
as a compendious term to include interest 
and disbursements as well, and that neither 
the -Company nor the Naidus, who were 
parties tothe agreement of February 1906, 
nor the plaintiff, who was also acquainted 
with it, noticed the variation in phraseology. 
-It has been suggested in this Court that we 
ought to suppose that the parties deliberately 
and with intention altered the rights of the 
Company under the agreement of February 
1906 by this correspondence, and that we 
may assume that some forbearance on the 

_part of the plaintiff-in pursuing his-remedies 
against the Naidus was the inducement 
offered to the Company for giving up their 
right of priority in payment of interest and 

. disbursements. There is no trace of anything 
of the sort in any of the. documents, and no 
evidence to that effect was sought to be 
given at the trial. Mr. Simson, the Manag- 

.ing Direetor of the Company, was examined 
as a witness, and even although it was not 

directly in issue, it is almost impossible to 
believe that he would not have been asked 
some question abont it if any such tripartite 
arrangement.had taken place. In accordance 
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with the instructions contained in the letter 
of the 20th November 1908 (Exhibit AL), 
the Company proceeded to remit the balance 
of the proceeds of the Kalichedu and Tella- 


` bodu mica to the plaintiff. It is not in evidence 


what deductions they made from ib in reg- 
pect of their own charges. Butagain it is 
difficult to believe that, if they had in fact 
discontinued the deduction of interest and 
disbursements, that fact would not have 
been brought out atthe trial Their iuter- 
pretation of what their rights were, would 
not, of course, determine them, butitis an 
element in the history of the case. While 
we are ou this point, we may say that we do 
not share the doubt expressed by one of the 
learned Judges who heard the first appeal as 
to our power to look to.surrounding circum- 
stances in deciding what the intention of the 
parties was [See River Wear Commissioners v. 
Adamson (6) ]. 


All went welluntil June 1909, when the 
Company received instructions from the 
Naidus to deliver the proceeds of certain 
cases of mica to one Ramachandra Chetty. 
They at once by a letter of the 24th of June 
(vide Exhibit B) notified the plaintiff of 
these instructions; and ou the 26th of June 
Mr. Ramachandra Raju, the plaintiff's then 
Vakil, answered by a letter (Exhibit F) of 
that date protesting against the proposed 
delivery to Ramachandra Chetty, informing 
the Company that the "proposal was an 
unlawful one and demanding delivery. of 
the sale-proceeds to the plaintiff. The 
Company, thereupon, communicated with 
the Naidus, who informed them [wide 
Exhibit H] (1) that the 37 cases of 
mica did not come from Kalichedu or Tella 
bodu; and (2) that the plaintiff had broken 
Lis contract with the Naidns and consequently 
ab olve! trem from the further carry ng 
ont of the arrangement of -908. In fact 
Loth these statements proved to be untrue, 
though doubtless the Company had not thea 
the means of knowing their falsity. At 
any rate, on the 16th of July, by a letter 
Exhibit, J.. the Company 
informed the plaintiff that they Lad been 
instructed that the mica did not come from 
Kalicheda or Tellabodu, and that they 
were, therefore, about to deliver to 


(6: 2 A. C. 748 at p. 763; 47 L. J. QI B. 193; 371, 
7, 643; 26 W. R. 217. 
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Ramachandra Chetty. This brought the 


matter to a head, and, after some further 


correspondence, the plaintiff instituted this 
suit, joining as defendants, the two Naidus 
and the South Indian Export Company as 
the 3rd defendant. The plaintiff in his 
plaint set out the effect of the correspond- 
ence of November 1908, claimed specific 
performance ‘of the contract evidenced by’ 
that correspondence, and payment to him 
of the net sale-proceeds of the 36 cases 
of mica. The Company then applied to 
the Court to have Heinrich Brandt, the 


4th defendant, added to the suit on the 
ground that he, asa secured creditor of 
the Naidus, had claims against the 


proceeds of the mica, which might conflict 
with the claims of the plaintiff. They 
also fled a written statement in which 


‘they set out the provisions of the sgree- 


ment of February 1906, and asserted their 
claim to deduct interest, commission and 
disbursements under that agreement and 
disclaimed any interest in the balance, asking 


‘only to be protected against the rival claims 


of the plaintiff and the Naidus and the 4th 
defendant (vide paragraphs Nos. ll, 18 and 
16). Subsequently the claim of the 4th defend- 
anb was in some manner satisfied and with- 
drawn; and an application was made to 
Bakewell, J., by the defendant Company 
to amend their written statement. Leave 
was given and certain amendments were 
made. It was strenuously argued by Mr. 
Rangachariar on behalf of the plaintiff 
this leave ought never to have 


been given and that the amendments 


'Bhould be disregarded, on the ground that 


“suit, they ceased, 


rival claimants. 


until the amendments were made the 
defendant Company had only taken up the 
position of stake-holders, and that on the 
withdrawal of the 4th defendant from the 
on their own showing, 
to have any defence and that they ought 
not, after the action had been pending for 
a considerable time,to be allowed for the 
first time tos resist the plaintiffs claim 
on any other ground than the presence of 
If it were the fact that 
the defendant Company had conceded the 
plaintiff's claim as now formulated, except 
as subject to the claims of the 4th defendant, 
this contention would have great force. But 
it is not the fact that the defendant Company 
ever submitted to the claim ultimately made 
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by the plaintiff in this action. The claim 
made in the plaint appears on examination 
to be one thing, the submission in the 
defence another, the claim being for the 
net proceeds less commission only, the 
submission being to pay the net proceeds 
less not only commission but interest and 
disbursements as well. We very much 
doubt whether the parties or their Pleaders 
had at this time realized this discrepancy, 
or whether any question as to the nature or 
extent of the deductions was present to the 
mind of the plaintiff at the time that the 
suit was filed. But whether the parties had 
realized it or not, there it was on the 
pleadings and it is not correct to say that 
the amendment allowed, enabled the defend- 
ant Company to resist the claim finally 
made, that they were not entitled to deduct 
disbursements and interest. What the amend- 
ment did effect was to enable the Com- 
pany toclaim for the first time an alleged 
lien on the mica and its proceeds by reason 
of the termination, reached during the 
pendency of the suit, of the agreement of 
February 1906. All sums repayable under 
that agreement had fallen due on the lst 
of January 1911, including the standing 
advance of Rs. 55,000; and if their lien 
was valid, the debt in respect of which it 
was exercised would be increased by at 
least Rs. 55,000 as from that date. This 
was a claim, good or bad, which the Com- 
pany could not have made in their original 
written statement, and it cannot be seriously 
pressed that we ought to interfere with the 
discretion of the learned Judge allowing the 
amendment which raised it. 


A long discussion took place in the 
argument before us as to whether the 
present action was maintainable at all. Mr. 


Chamier contended on behalf of the defend- 
ant Company that there was no contract 
between the defendant Company and the 
plaintiff and, assuming that to be established, 
there was no contract between the Naidus 
and the defendant Company on which the 
plaintiff could sue. Mr. Rangachariar for 
‘tthe plaintiff, while resisting those pro- 
positions, further contended that the point 
was not open to the defendant Company, 


‘as ib was not raised in the pleadings and 


that the first additional issue settled by San- 


“karan Nair, J., after the - 3rd- defendant 


had amended his written statement, implied 
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the existence of a valid contract between 
the plaintiff and the defendant Company. 
lt is no doubt a strong thing to 
allow the defendant to take.a point which, 
does not appear in the pleadings and the 
issues, and both the trial Judge, Wallis, 
J., and the Bench before whom this appeal 
was originally heard, refused to allow 
them to do so. This, however, is a very 
exceptional case, becanse, in our opinion, it is 
reasonably clear that, at the time of the draft- 
ing of the pleadings and the first settlement 
of-issues, certainly the defendant Company 
and probably the plaintiff, and their respective 
advisers, had not grasped the extent of the 
plaintiffs ultimate claim. However, in the 
view we take of this case, itis not necessary 
to decide the point whether it is open to the 
defendant Company or not, or whether either 
of the alleged contracts were made. There 
was-—and this is not disputed-—at any rate a 
valid assignment in favour of the plaintiff, and 
the real question is, what, onthe true con- 
struction of the documents, was it that passed 
by the assignment? 

It seems to be clear law that where there 
isan assignment of moneys in the hands of 
a debtor and the debtor communicates to 


the assignee his assent to deliver the 
moneys in accordance with the terms 
of the assignment, he cannot after- 


wards assert, as against the assignee, any 
claim or charge in his own right, of which" he 
has given the assignee no notice. It is not 
quite clear from the authorities whether this 
obligation is based upon contract, estoppel 
or waiver, but the existence of the obligation 
is clearly recognised in the English authori- 
ties both before and after the Judicature 
Act. See Walker v. Rostron (2) and Griffin 
yx. Weatherby (1). These cases are not 
altogether easy to reconcile with Léversidge v. 
Broadbent (4). But the decision in Macfarlane 
v. Lister (3) seems quite unequivocal. 

It seems reasonably clear that the simple 
word ‘commission’, used in Exhibit Al, to 
describe deductions to be made by the 
defendant Company, was used per incuriam; 
and that there was no intention to cut down 
the defendant Üompany's right under the 
agreement of February 1906. Moreover, as 
has been pointed out, it was not until the 
action was well started that the discrepancy 
between the language of the assignment and 
the agreement was discoyered, Similar in- 


INDIAN CASES. 


157 


accuracies occur elsewhere in the correspond- 
ence. Forinstance, in Exhibits B, D, F and 
G, " the proceeds of the mica” is used where 
what was meant was ‘the net proceeds after 
deduction (even on the plaintiffs own 
showing) of the commission fees.’ However 
clear the intention of the parties may be, 
they are bound by the words they have used, 
and it ig impossible to say that commission 
means commission plus something else. 
If, therefore, there were nothing to 
qualify or amplify the word ‘commis- 
sion’ in Exhibit Al, or in the defend- 
ant, Company's adoption of it in Exhibit A, 
we should be constrained to hold that the 
defendant Company had given away their 
right to interest and disbursements. It is 
to be observed that by section 132 of the 
Transfer of Property Act, the assignee prima 
facie takes subject to all existing equities. 
Tt is the duty ofthe assignee to ascertain 
the extent of the existing equities [Vide 
Mangles v. Dixon (5)] and where there is an 
existing right, the onus willbe upon the 
assignee to show affirmatively that the 
assigment to him was free of it. We have come 
to the conclusion that Exhibits A and Al, 
when carefully examined, do not amount to 
an assignment free from the claims of the de- 
fendant Company to interest and disburse- 
ments. Inthe first place Exhibit Al speaks 
of the mica as being “delivered as per agree- 
ment between ourselves.” That clearly inform- 
ed the plaintiff that mica was being  de- 
livered in accordance with a contract subsist- 
ing between the Naidus and the defendant 
Company. It is in evidence that the plaintiff 
was cognizant of the terms of that contract 
under which indeed he took a direct benefit 
(See clause 11—II). It must, we think, 
be taken that this brought te his knowledge 
the fact that there was an agreement under 
which thedefendant Company had a right 
to deduct interest and disbursements as well 
as commission. The business purpose of 
Exhibit A was toinform the plaintiff that 
in future the proceeds of the Kalichedu 
and Tellabodu mines would go to him in 
their entirety after they left the defendant 
Company's hands and not to the Naidus and 
further, would nob be depleted by prior pay- 
ments to other creditors of the Naidus. 
Still, again, though that may have been the 
business object of the letter, if it really 
purported to out down the Company's rights, 
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the plaintiff is entitled to take advantage of 
that. 

Finally, both to Exhibit A and Exhibit Al 
the Company prefixed the words “without 
prejudice.” When used in connection with 
actual orimpending litigation, these words 
have a well-known meaning which is quite 
inapplicable to their use in these documents. 
On the other hand it isa strong thing to 
treat them,as the plaintiff desires us to treat 
them, as unmeaning and of no effect. The 

` writer undoubtedly meant something by the 
phrase, and if what he meant could or ought 
iohave been understood by the recipient, 
we must give effect to it. We know what 
the writer meant, because he said what 
he meant in the witness-box. The question 
was probably inadmissible, but i6 was put 
and answered without objection. He said 
that he ‘meant without prejudice to the 
Company’s rights under the agreement of 
1906.’ The question is, did the plaintiff know, 
or ought he to have known, what Mr. Simson 
meant? We think that the proper inference 
is, he ought, and did. He had in Exhibit 
Ala clear reference to the agreement of 
1906, of whose terms he was cognizant 
before. And after all, this interpretation 
seems tous to be in accordance with the 
ordinary and natural meaning of the 
words. It is quite true that when a 
man makes an offer “without prejudice,” 
‘the effect is to prohibit the reading of 
the letter if the offer is not accepted. 
But the actual meaning of the words in 
such a case is this: “I am making an 
offer which J do not admit I am bound 
to make; and I make it without 
prejudice to my existing legal rights.” 
In other words, “you shall not use this 
letter as an admission that I owe 
what I offer.” So here we think that 
"without prejudice” meant ‘without 
prejudice to the Company’s existing legal 
rights, that is, to their rights under the 
agreement of 1906, to which express 
reference was made in Hixhibit:Al There 
is in fact no offer, only a notice that 
they were aware of a certain assignment, 
and an assurance that the 
would be given effect to without prejudice 
io their own rights and without binding 
themselves to any course in future. That 
is, in. our view, the effect of the letter. 
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This - disposes of the main point in 
the appeal; for Mr. Rangachariar 
concedes that, if the defendant Company’s 
claim to deduct interest and disbursements 
is good, no enquiry is necessary to 


ascertain whether the proceeds of the 36 


eases: of mica will be exhausted thereby. 
But the further question was decided by 
the learned trial Judge, and is before us, 
asto whether, as after Ist January 1911, 
entitled to 
exercise a lien on the goods for their 
advances which then became repayable, 
as well as for interest and disbursements. 
As we have held that the plaintiff took 
subject to the defendant Company’s rights 
under the agreement of 1906, it follows 
that he took subject to any lien created 
by that agreement ; and reliance is placed 
on clause 14 as creating such a lien. 
Mr. Rangachariar in effect argues that 
no lien at all was created by that 
instrument. He says that the lien created 
by that clause was in terms subject to 
clause 11 and clause 11 obliged the 
defendant Company to pay all current 
balance after satisfying certain claims to the 
owners, the Naidus. A Court will not readily 
adopt a construction that reduces one 
important clause of an agreement to a 
nullity; and where a man professes by 
his contract to give a lien to an- 
other, any reasonable construction will 
be adopted to give effect to it: ut res 
valeal quam pereat. A perfectly 
natural construction gives effect to both 
clauses; vizą that the operation of the 
lien is subject to the discharge of all 
payments guaranteed to be made except 
those to the Naidus themselves; and 
that their right to receive the balance 
depended on there being no further 
increase under clause 5 of the standing 
loan of Rs, 55,000. We are, therefore, 
of opinion that the lien created by the 
agreement of February 1906 was valid 
and could be exercised in respect of the 
capital sums falling due from the  Naidus 
to the Company. The right to enforce 
if against the proceeds of any particular 
consignment, might conceivably depend 
upon the facts as to that * consignment; 
and the only consignment in question 
in these proceedings is that of the 36 
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cases of mica already referred to, with 
regard to which  the- question need not 
be considered on Mr. Rangachariar’s 
admission, We understand that subsequent 


consignments with regard to which’ the 


question of the general lien will be 
important are the subject of another 
pending action. We, therefore, desire to 


guard ourselves against prejudging in 


any -way the results of those proceed-- 
ings. ` 

One other contention requires to be 
- noticed. Mr, Rangarhariar contended 


that the lien which the Naidus purported 
to give the plaintiff by the concluding 
‘words of Exhibit E, was of such a nature 
that, as soon as they extracted any mica 
from the designated’ mines and put it in a 
deliverable condition, there was a specific 
appropriation of such mica to the purposes 
of the lien, passing’ a special property in 
it to the plaintiff. In support of this 
contention he cited Maradugula Venkataratnam. 
v. Kotala Ramanna (7). 16 is more than 
doubtful whether in face of clause 12 of the 
agreement of - February 1906 the lien 
purported to be given to the plaintiff was 
.one which the Naidus could validly give. 
.But be that as it may, it could obviously 
give no property: in the mica as 
arrangement never contemplated that the 
mica’ should ever be handled by the 
plaintiff at any stage after it left the 
mine in a merchantable condition; it 
was to be ‘consigned for sale not to him, 
but to the defendant Company ; and even 
if the lien is to be treated as an 
assignment, the assignment to him was 
not of the proceeds in his own hands 
but in the hands of the defendant 
Company. In these circumstances, it is 
impossible to hold that there was at any 
time any appropriation of the mica to 
him. g 

The appeal fails and 
costs, certified for two Counsel. 


Appeal dismissed. 
(T) 9 Ind. Cas. 255; 21 M. L. J. 413; 9 M. L.T. 276. 
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PUNJAB CHIEF COURT. 
Seconp Civiu APPrAL No. 502 or 1911. 
April 1, 1915. 
Present: —Justiee Sir Donald Johnstone, Kr., 
and Mr. Justice Shah Din 
KURA AND ANOTHER—DEFENDANTS— 
APPELLANTS 
versus 
MADHO AND ANOTHER— PLAINTIFFS, 


AND OTHERS—DkFRENDANTS — RESPONDENTS, 

Civil Procedure Gode (Act XIV of 1882), s. +8, Expl, 
II—Res jndicata—First , swit as purchasers—Second 
suit as reversioners—Punchase of ancestral property by 
reversioners, effect of — Waiver — Acquiescence. 

After a land was sold to the defendants, it was 
sold again to the plaintiffs-reversioners, and when 
the latter sued their vendor for possession of the 
land as purchasers, the former, having been added ag 
parties, set up their prior parchase as a defence and 
the plaintiffs’ claim was dismissed. Upon this, the 
plaintiffs sued as reversioners fora declaration on 
the ground that the land was ancestral and the sale, 
being in favour of defendants, was without considera. 
tion and necessity: 

Held, that the plaintiffs’ suit was not barred by the 
rule of res judicata, [p. 18u, col 1.] 

A reversioner by purchasing an ancestral property 
does not admit the alienor’s unrestricted powers, nor 
does he thereby renounce his position and rights as 
Teversioner. [p. 160, col. 1.] : 

Second appeal from the decree of the 
Divisional Judge, Hoshiarpur Division, dated 
the (9th January 1911, 

Lala Balwant Raz, for the Appellants. 


Mr. Sundar Das, for the Respondents. 


JUDGMENT—This forther appeal under 
the oldlaw was “admitted on grounds 
9 and 4.” Appellants-defendants, however, 
claimed that, according to. law and practice 
the appeal having heen admitted, they are 
entitled to argue each and every ground 
stated in the memorandum of. appeal, 
Evidently the learned admitting Judge 
thought that ground 2 was untenable, and 
on examination we find that this is go. 
We also think no case has been made ont 
on grounds 3 and 4. Groundsl and 5 are 
general. 


The first clause of ground 92  proceeda 
on the law of res judicatu. The important 
facts are, that on lst June 1903 the alienor 
Daya Ram sold the property in suit to 
defendants, and on Ist July 1903 he sold 
the same property to plaintiffs. On 6th 
June 1904 plaintiffs sued for the land 
and were met bythe sale-deed of lst June 
1903; the claim was. dismissed finally by 
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the Chief Conrt on 
On 22nd October 1907, the present 


15th March 1907. 


suit 


was brought for a declaration that 
the sale of lst June 1908 was 
invalid as against  plaintiffs-reversioners, 


as being a sale of ancestral land without 
consent of reversioners, and not for considera- 
tion and “necessity.” The first Court applied 
Explanation II to section 13 of the old 
Civil Procedure Code, and held that in their 
earlier suit plaintiffs should have asked for 
a declaration that the sale of lst Jnne 1903 
was ineffective against them; but the lower 
Appellate Court ruled that the two suits were 
based on entirely different causes of action. 
It is not clear that this amounts to a 
sufficient refutation of the first Court’s views; 
but nevertheless it seems tous that the 
matter is not res judicata. It is admitted before 
us th vt, before the questions now in issue could 
have been agitated in the earlier suit, amend- 
ment of the plaint would have been neces- 
sary. Plaintiffs there sued only their 
vendor, and the present defendants were 
added upon his pleas. If seems to us 
clear that the question, whether the earlier 
deed should be held invalid as against 
plaintiffs in the capacity of reversioners was 
outside the scope of the snit as laid, and 
the importation of it into the case would 
have made the sait one of a different 
nature and probably also multifarious. The 
explanation, therefore, does not apply, and 
we overrule ground 2 (a). 


Ground 2 (b) is concerned with waiver 
or acquiescence, Again, the first Court 
found for defendants, the reasons given 
being that plaintiffs, by themselves pur chas- 
ingon Ist July 1908, admitted alienor’s 
unrestricted powers; and Labh Singh v. Gopi 
(1) is quoted in support, There the waiver 
was presumed from the fact that plaintiff's 
grandfather had already sued for pre-emption 
on the occurrence of the obnoxious alienation, 
Here plaintiffs-reversioners by purchasing 
merely accelerated the coming of the pro- 
perty to themselves, being willing by paying 
a sum. down to avoid the necessity ' of 
waiting till succession  shonld open out. 
We are unable to see how a reversioner 
by purchasing renouces his position and 


(1) 15 P. R. 1908; 65 P. L. R. 1903. 
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rights as reversioner. Ground 2 (b) is, 
overruled. 

Ground 8 does not impress us. No 
doubt defendants did plead that plaintiffs 
were not reversioners and that the land 
was not ancestral. The first Court dismissed . 
the suit upon the doctrines of res judicata 
and waiver and did not go into other. 
points. The lower Appellate Court set 
aside the findings on those two points, and 
remanded for re-trial,an order that was 
altered by this Court into one under Order 
XLI, rule 25, for enquiry and report. 
The "report" dealt only with the questions . 
of consideration and "necessity." Plaintiffs 
put in certain objections to it, but defend. 
ants never objeeted that the questions of 
reversionership of plaintiffs or of ancestral . 
nature of the property should have been 
gone into; and in the lower Appellate 
Court, at the final hearing, apparently not 
a, word was said about those questions. 
These facts, coupled with the implicit 
admission in defendants’ res judicata and 
waiver. pleas that plaintiffs had 
standi, make it clear to us that issues 
land 2 were tacitly dropped; and we cannot 
agree with the learned Advocate for the ap- 
pellants that the case must go against plaint- 
iffs because they cited no evidence to prove 
relationship or the descent of the property 
from the common ancestor. i 

Ground 4 is untenable, The lower Ap- 
pellate Court has: Shown unmistakably that . 
consideration and ‘ “necessity” have not been 
made out. The marriage of Daya Ram, the 
alleged “necessary” event, has not even 
yet come off, Rs. 286 of the Rs. 500 pur- . 
chase- money has not been paid even yet, and 
Hs. 104 “received at home” is almost cer- 
tainly a fiction. 

For the reasons we dismiss this appeal 
with costs. 


Appeal dismissed. 


a locus . 
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MADRAS HIGH COURT. 
CnIMINAL Revision Case No. 18 or 1915. 
ORIMINAL Revision Petizion NO. 14 
or 1915. 

August 26, 1915. | 
Present:—Justice Sir William Ayling, Kr., 


and Mr, Justice Tyabji. ; 
Inve K. PARAMESWARA NAMBUDRI— 


.  Acoussp No, 2-—PETITIONER. 

Criminal Procedure Code (Act V of 1898), s. 195 
(1) (b)—False endorsement on promissory mote with 
intent to use it as evidence-—Swit on promissory note 
—Penal Code (Act XLV of 1860), 8. 198, complaint 
under — Sanction for prosecution, if necessary. 


Section 195 (1): (b) of the Code of Criminal 
Procedure aims at providing that where, prior to the 
institution of a criminal prosecution, a properly 
constituted judicial tribunal has placed itself in a 
position to determine whether the facts constituting 
the offence really éxist, the Criminal Court should 
decline cognizance unless that tribunal has, in effect, 
certified that in its opinion, the complaint is one 
worthy of investigation. That’ safeguard should not 
be limited to cases where the offence is committed 
pendente lite but should extend also to fabrication 
of false evidence in advance. — [: 162, col. 1.] ` 

Noor Mahomed v. Katkhosri,“4 Bom, L. R. 268; Lalta 
Prosad v. Emperor, 17 Ind. Cas. 799; 18 Or. L. J. 
803; 10 A. L. J. 294, 34 A. 654; Qiridhari Marwari v. 
Emperor, 12 O. W. N. 822: 8 C. L. J. 73; 8 Cr. L. I. 
51; Teni Shah v. Bolahi Shah, 5 Ind. Cas. 879; 14 
C. W. N. 479; 11 Or. L. J. 280, followed. , 

When an offence is of such a nature that at the 
time of committing it, the accused must have legal 
proceedings in mind and prior to his being charged 
with the commission of the offence, legal proceedings 
ofthe same nature have already’ commenced in 
any Court, it is most in consonance with the 
intention of the Legislature to require that the 
PME ofthe Court should be obtained, [p. 164, 
col |, 

Where, therefore, the complaint set out that the 
accused wrote an endorsement on a promissory note 
executed in favour of the complainant, purporting 
to record a payment of Rs. 1,500 while no such 
payment was ever made and that tho accused 
intended to use the endorsement as evidence in case 
the complainant brought a civil suit to recover the 
amount due; : 

Held, that the uncertainty at the time of writing 
the endorsement as to whether any suit could ever 
be brought, did not affect the completeness of the 
offence and that the Court could not take cognizance 
of the offence without the sanction of the Civil Court, 
[p. 161, col. 2; p. 162, col. 1.] 


Petition, under sections 435 and 489 of 
the Code of Criminal Procedure, 1898, pray- 
ing the High Court to revise the order 
of the Court of the Sub-Divisional Magistrate 
of Malapuram, in Calendar Case No. 25 of 
1914 (since.re-numbered as Calendar Case 
No. 106 of 1914). wc 


1 ` | 


INDIAN CASES. 


‘the endorsement, 
“which it purports to record was never made, 


in a judicial proceeding, 
‘of fabricating false evidence defined in section 


-whether any suit 
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Mr. A. Stvarama Menon, for the Peti- 
tioner. > 


The Public Prosecutor, for the Govern- 
ment. 


ORDER. 


: Aviina, J. - The complaint in this case sets 
out that sometime in the month of Chingom 
1087 (Malabar): corresponding to August 
1912, the accused persons, the present 
petitioners, wrote an endorsement on a pro- 
missory note, which had been executed in 
favour of the complainant (present counter- 
petitioner), purporting to record a payment 
of Rs. 1,500 towards that promissory note. 


‘No such payment, according to complainant, 
'was,'ever made; and his case is that the 


endorsement was written with the intention 
that it might appear in evidence in case he 
(complainant) brought a civil suit to 
recover the amount due on the promissory 
note, " : 

"Now assuming that complainant is ina 
‘position to make out (1) that accused’ wrota 
| (2) that the payment 


(3) that the intention of accused was that 
the endorsement should appear in evidence 
then the offence 


192, Indian Penal Code. and made punish- 


‘able by ‘section 193, Indian Penal Code, 


would seem „to be established. The inten- 
tion above referred to, must almost neces- 
sarily be a matter of inference, but if it 
were shown that the accused “could have 
had no other object than the appearance of 


the endorsement in evidence, í case a suit 


should be brought on the promissory note, 


then I do not think the uncertainty, at the 


the endorsement as to 
would ever actually be 
brought, affects the completeness of the 
offence. . 


time of writing 


The question is whether in this case the 
Joint Magistrate before whom the complaint 


"was presented'on 20th February 1914 was 
precluded from taking cognizance 
-offence by reason.of section 195 (1) (5), Code 


of the 


of Criminal Procedure. I agree with my 


‘learned brother that the earlier presentation 
‘of the complaint before a Magistrate who 
‘had ‘no jurisdiction to entertain it, mag be 


disregarded;: > o5 tte wr on 


M 
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' Jt istadmitted: that. before 20th February 
1914, complainant had actually filed a suit 
„on -the promissory . note (Original- Suit No. 
97$ of 1912 on the Bile of the Court of. the 
District Munsif of Walawanad) and got a 
decreo which was at thattime under appeal. 
The- qnestion : is whether this circumstance 
venders the sanction of the Civil Court 
necessary under seotion 195 (1) (b), Code of 
Criminal Procedure. 

. It has been argued before us that it does 
uot: inasmuch as the suit had not admit- 
edly been instituted at the.time when the 
endorsement .was written and the offence 
committed. I cannot accept this view. The 
object of this clause of the section seems 
.to be to save the time of Criminal Courts 
‘being wasted, and accused persons being 
needlessly harassed, by erecting a safeguard 
against rash, baseless, or vexatious pro- 
-secutions for the offences specified. It aims 
at doing. so by providing that where, prior 
to’ ihe ixstitution of the criminal 
prosecution, a properly constituted judicial 
‘Tribunal has placed itself in a position to 
determine whether the facts constituting 
“the offence really exist, the Criminal Court 
‘should decline cognisance unless that Tribunal 
bas, in effect, certified that, in its opinion, 
ithe complaint is one worthy of, investigation. 


Isee no reason why thissafeguard should 
be limited to cases where the offence 
is committed pendente lite: and should 


not extend to cases of fabrication of 
false evidence in advance. Its desirability 
is just as great in the one case as in the 
‘other. . 


' Tt is, of course, necessary that the “pro- 
‘ceeding in any Court" referred to in the 
clause should be actually instituted before 
the Criminal Court is asked to take 
cognisance of the offence. If it is not, there 
is nothing in section 195 to prevent the Court 
from taking cognisance of the case. And 
.once the Court has lawfully taken cognisance 
of the ease, its jurisdiction is not affected by 
the subsequent coming into existence of a 
circumstance which. would have barred its 
jurisdiction, if it had existed at the time of 
-institution. 

-In my opinion this wasa case in which 
“the sanction of the Civil Court was neces- 
sary, and the complaint should.-have been 
dismissed by the Joint Magistrate, 
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Trasz, J.—In this ease we are asked 
to revise an order.cf the Sub-Divisienal 
Magistrate ‘of. Malapurám, dated 23rd April 
1915,- in -which he’ held that he could take 
cognizance of the ‘complaint before him 
nothwithstanding that no sanction had been 
obtained under section 195 of the Criminal 
Procedure Code. 

The facts alleged in the complaint are 
that an endorsement had been falsely made 
in the handwriting and signature of the 
2nd accused to the effect that Rs. 1,500 had 
been paid in respect of a certain promissory 
note; and it is admitted before us that if the 
complainant’s story is true, then false 
evidence was fabreiated on or about the 
30th of August 1912. The complainant’s 
case is that it was fabricated for the purpose 
of being used in some stage ofa judicial 
proceeding and that, therefore, an offence 
under section 193, Indian Penal Code, was 
committed. i 

The complaint was filed in the frst 
instance before a 2nd Glass Magistrate on 
19th November 1912, but as he had no 
jurisdiction to take cognizance of it, it was 


‘transferred on the 20th February 1914 to a 


Magistrate of the 1st Class. 
Between the date of-the complaint before 


‘the 2nd Class Magistrate and the transfer to 
‘the Ist Class Magistrate’s Court, civil pro- 


ceedings were instituted (vez, Original Suit 
No. 275 of 1912 in the Court of the District 
Munsif of Malawanad, resulting in Appeal 
No. 40 of 1913 which was disposed of on 
18th October 1913). The promissory note is 
alleged to have been fled as an Exhibit: in 
these civil proceedings. 

It seems to me to be clear that the com- 
plaint before the 2nd Class Magistrate cannot 
be considered for fixing the date of the 
criminal proceedings, as that Magistrate 
had no jurisdiction to try the offenze. 


If this is correct, then the offence is alleged 
to have been committed on or abont 30th 
August.1912, civil proceedings were com. 
menced some time after, and then on 20th 
February 1914 the complaint was filed before 


the first Class Magistrate. 


Itis admitted. that the sanction of the 
Civil Court has not been obtained and the 
question arises whether the omission to do 
80, is fatal to the proceedings | ‘in the Ist Class 
Magistrate’s Court. 
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Section 195 (1) (b) of -the Criminal 

, Procedure’ Code, as it has! to be redd in the 
present cotinection;. provides that’ no Court 
‘shall take cégnizance of any offence punish- 
able under section 193 of the Indian Penal 
Code, of fabricating false evidence for the 
-purpose of being used in any stage ofa 
judicial proceeding when such offence is 
committed in or in relation to any proceeding 
in ‘any Court, except with' the previous 
sanction of the. Court. The real -point 
arising “in this case is, whether it can be 
predicated: of the offence in question, that 
it is committed. in or in .relation to 
any proceeding in any Court," notwith- 
standing . that the offerice was complete 
before any proceeding had been taken in the 
Civil Courts. | . 

In Noor Mahomed v. Kaikhosru (1), the 
acting Chief Presidency Magistrate, in his 
reference to the High Court, pointed out that 
if the clause in question is interpreted very 
widely, it may retrospectively render nuga» 
tory many complaints which are valid when 
filed; and the Court accepting the Magis- 
trate’s view, was of opinion that when the 
offencein question is one under section 471 
ofthe Indian Penal Code (use of a forged 
document) and the document is alleged to 
have been. used. outside . the Court, no 
sanction. is necessary. According to this 
case, if the document has already been used 

outside the Court and the charge. refers to 
that. offence, no sanction. is. necessary, though 
subsequently ‘to such use legal proceedings 
are instituted and the document is produced 
or given in evidence in Court,.and appar- 
ently ‘though. such production in Court may 
have been prior to the complaint. A-similar 
view is expressed. by Knox, J.,in Lalita 
Prosad v. Emperor (2). 

«No authority has been cited to us having - 
reference to'section 195.(1) (b). The cases 
brought to our notice were all "under section 
195 (1) (e). 

Clauses (5) and o) agree in some respects, 
but differ in this that the offence is identified 
din clause (b) ‘by reference to the’ fact that 
4t: kasa direct connection with some pro- 
‘ceeding ‘in Court, viz., having been (i) com- 
mitted i in,.or (i2) in relation to the ‘proceeding; - 


_ (1) 4Bom. L. R. 268. 
^. (2) 17 Ind. Cas. 799; 13 Cr. E, J. 868; 10 A. L. J. 
dei 34 A. 654, | , 
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whereas in- clause- (e) the offence “has to be 
connected. not with the proceeding, but G) 
with a document produced or given in 
evidence in the proceeding -and (6) by the 


fact that the documenthas been produced 
or given in evidence by a party to the 
proceeding. 


In the one case, it suffices if the offence 
“has reference to the proceeding, in the other, 
it must have reference to a party to the 
"proceeding, and to a document produced or 
given in evidence by the party. The cor. 
‘responding portions of the particular expres- 
sion on which the present decision turns are 
also not the same; clause (b) runs “when the 
‘offence 4$ committed,” clause (c) “when the 
offence has been committed 
C In Giridhari Marwari v. Emperor (8), the 
Counsel for the prosecution conceded that 
subsequent legal proceedings altered the cir- 
cumstances in regard to a charge for forgery 
(section 463) so that the prosecution could 
not proceed, though the offence was complete 
and the complaint had been made before 
any legal proceedings had been instituted.’ 
.But' the concession was opposed to the decision 
in Noor Mahomed v. Katkhosru (1), to which 
_I have just referred and the Court did not in 


Giridhari Marwari v. Emperor (3) itself 
“express any opinion on the question. 
In Teni Shah v. Bolaht Shah (4), it is 


merely stated at page 480: “this forgery is 
“alleged to have been committed in respect 
-of a document produced at a proceeding 
in this Court; it coraes, therefore, within the 
_express words of section 195 and before the 
- petitioner could be prosecuted for forgery 
‘ sanction is required." The case does not 


“ take us any further. 


- These decisions, as I have already said, are 
on, clause (c). The offences referred to in 
clause (b) fall under two classes :— 

I. Some of them (eg. those under the 
“Indian Penal Code sections 205 et seq.) are 
‘such as can be committed only in or in 
relation to legal proceedings. 
^ TL There-are others Gacluding: the offence 


‘ under section 198, Indian Penal Code) which 


--may ~ be «committed irrespective of legal 


proceedings. 


(8) 12 C. W, N. 822; 8 C. L. J. 78; 8 Or. L. J. 51. 
(4) 5 Ind. Cas. 879; 14 C. W. N. 479; 11 Cr. L. T. 
280. 
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^ Itis onlvin regard to an offence falling 
tuder the latter head that the qualification 
“when such offence is committed in or in 
relation to any proceeding" can have any 
force. 

Again, some of the offences falling under 
the second head are such that the accused 
must have legal proceedings in contemplation; 
and the offence now in question (fabrication 
of evidence for the purpose of being used in 
'any stage of a judicial proceeding) is obviously 
‘one of this nature. 

In regard to offences of the last mentioned 

. kind, it seems to me that the operation of 
the clause must be attracted to cases where, 
before any charge is brought against the 
accused, such legal proceedings have already 
Rominensed as the prosecution alleges to have 
been in the contemplation of the accused 
at the time of the commission of the offence, 
I can quite see that by interpreting the 
section in a very strict way when the offence 
“ig complete prior to there being any legal 
proceedings, there may appear no necessity 
for sanction. For it may be said that no 
act can be done, and no offence committed, 
in or in relation to any non-existent pro- 
ceeding. But as my learned brother points 
out, the ‘object of the section is to prevent 
rash, baseless or vexatious prosecutions in 
regard to offences for which a safeguard is 
available. Henee when the offence is of 
such a nature that at the time of committing 
it, the arcused must, have legal proceedings 
in mind, and prior to his being charged with 
the commission of the offence legal proceedings 
of the same nature have already commenced 
in any Court, it seems to me that itis most 
in consonance with the intention of the 
» Legislature to require that the sanction of the 
_ Court should. be obtained. 

This decision is not opposed to that given 
| în Noor. Mahomed v. Kaikhosru .(1). For 
o there: the ‘offence. was under: section 471— 

the use :of à «forged: document—not an offence 


in which the accused - has necessarily any : 


: legal eproceedings ‘i in. mind at the time of 
committing the offence, and the aetual offence 
charged had no reference to. any legal 
proceedings. 
In my opinion, therefore, the Court cannot 
in this ease take cognizance of the offence. 


Petition allowed. 
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OALCUTTA HIGH COURT. 
Crim wan Rererence No. 22 or 1915. 
CuruINAL Appear. No, 262 or 1915. 
May 17, 1915. 
Present:—Mr. Justice Chitty and 
Mr. Justice Beachcroft. 


EMPEROR— PuosECUTOR 
VETSUS 
DWIJENDRA CHANDRA MUKERJEE— 
+ Acctstp APPELLANT. 


Penal Code (Act XLV of 1860), s. 80— Accident, 
defence of —Burden of proof— Evidence as to deed done 
convincing— Motive, of necessary—Criminal Procedure 
Code (Act V of 1898), a. 842-—— Written statement by 
accused, practice of filing, illegality of. 

If the accused puts forward a substantive 
defence of accident within the purview of section RO 
of the Indian Penal Code, it ig incumbent upon him 
to prove it. [p. 167, col. 2.] 

lf the evidence asto the deed doneis sufficiently 
convincing, it is immaterial to consider with what 
motive it was done. [p. 171, col. 1.] 

Per Beacheroft, J.~When a theory of accident is 
set up, the Court is entitled toa full and, so far as 
possible, detailed account of what happened. [p. 
172, col. 2.) 

The practice of refusing to answer questions in the 
Sessions Court and of putting in a written statement 
is a very pernicious practice. There is no provision 
inthe Code for the making of a written statement 
by an accused and the obvious object of the practice 
in many cases is to defeat the provisions of section 
342, Criminal Procedure Code, probably based on 
some idea of the Legal Advisers of the accused that 
he may give himself away. That section if used 
intelligently by Judicial Officers, is of great use to 
accused persons for whose benefit the section was 
enacted. A written statement drafted by an accused’s 
Legal Adviser can never have the same value as 
answers coming directly from the accused’s mouth, 
The refusal to answer questions may be attended 
with great risk to the accused, for the Court is bound 
to question him and a refusal to answer may involve 
an adverse inference against him. [p. 173, col. 1.] 


Messrs. J. N. Roy, S. K. Sen and A. Sen, 
Counsel, and Babus Monmotho Nath Mukeriee. 
and Probodh Chandra Chatterjee, forthe Accused, 

Mr. Sultan Ahmad (Deputy Legal Re- 
membrancer; Bihar and Orissa) and Babu 
‘Kunja Behari Mukerjee, for the Crown. 


JUDGMENT. 


Curry, J.—1n this case the appellant, 
Dwijendra Chandra Mukerjee, was found 
guilty of murder by the majority of the 
Jury (4 to 1) and sentenced to death by 
the Sessions Judge of Khulna. He has 
appealed, and the matter comes before us 
also on a reference under section 374, 
Criminal Procedure Code. The petition of 
appeal contains no less than 27 grounds 


Yol, KAKI) 
EMPEROR t. DWIJENDRA CHANDRA. 


based on the alleged errors of law and 
instances of misdirection on the part of the 
learned Sessions Judge. None of these, 
however, have been touched upon in the 
argument before us and it was conceded 
for the appellant that there had been no 
want of fairness in the trial. The main 
facts of the case are not in dispute. 
The deceased girl, Aparna Debi, was the 
secord daughter of Purna Chandra Bhatta- 
charya of Senhati. Senhati is about five 
miles from Khulna on the other side of 
the river. Purna Chandra died some time 
ago. Aparna was married to Charu Chandra 
Mukerjee of Pabla near Daulatpur. He is 
the Head Master of the Siddipasa High 
English School. At the date of her death, 
.12 November 1914, Aparna was about 14 
years of age. She had attained puberty 
in the preceding Chaitra and had resided 
with her husband at Pabla, but at the time 
of her death was living in her father’s 
house. The other inmates of the house 
were Satish Chandra Bbattacharji, her 
cousin and the present head of the family, 
her m^ther, Bidhu Mukhi, her elder sister, 
Charubala, her aunt, Birajmohini, Sara- 
dindu, a hoy of about 12, a cousin, and the 
infant daughter of Satish aged seven or eight. 
Another aunt, Monmohini, also. lived in the 
compound but in a separate hut. She was 
old and infirm and does not appear to have 
had any knowledge of the occurrence. 
Dwijendra, the appellant, is the son of 
Saroda Charan Mukerjee, who resides at 
Senhati and is President of the local 
punchayet. The appellant himself was a 
Head Constable in the Police force at 
Khulna. He had a gun, a single-barrelled 
12 bore breech-loading hammer gun, for 
which he held a license. It is in evidence 
that he was fond of shooting and had shot 
€ leopard. He also shot pigs and birds. 
A number of cartridges were found in his 
House, some loaded with shot others with 
bullets, both lethal and spherieal. Some 
he appears to have loaded himself, using 
black powder. It is also in evidence that 
he often carried the gun, especially at 
night, for his own protection. He had been 
employed in the Criminal Investigation 
Department and may ‘have been in some 


danger ` from political suspects. He was 
well ‘acquainted with all the family of 
Barna Chandra Bhattaoharji. Purne 
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Chandra had been the guru of his father, 
Saroda, and Bidhumukhi was the preceptor 
of Saroda’s wife. Dwijendra was a fre- 
quent visitor at Purna Chandra’s house, 
and it is said that he always treated 
Gharubala and Aparna with the respect 
due to daughters of his guru. There is 
no evidence ^f anything approaching im- 
propriety in the relations between Dwijendra 


and Aparna. There is evidence that 
there was some dispute between the 
family of Aparna and that of her 


husband about money matters, but it does 
not appear how far Dwijendra was aware of 
this. On 10th September 1914, Satish, 
as head of the family, had written a 
petition to the Khulna Police complaining 
of Charn Chandra’s ill treatment of his 
wife (Exhibit 1). This was given by him 
to Dwijendra to deliver, but later on he 
asked him not to deliver it as the matter 
had been settled. The petition, however, 
remained with Dwijendra and was found 
with him after the occurrence. Ib is also 
in evidence (though Satish now denies it) 
that Dwijendra accompanied Satish when 
he brought Aparna back from her husband's 
house. The precise date of that is in 
doubt but it was either at the end of 
Bhadra or beginning of Assim, t.e. in the 
week 12th to 19th September 1914. Charu 
Chandra was absent from Pabla when his 
wife left, and it appears that his absence 
was secured hy a bogus telegram. There 
is nothing, however, to connect Dwijendra 
with that telegram. Allthat can be said 
to be proved is that Dwijendra knew 
of the trouble between Aparna and her 
husband, and of her return to her father’s 
house and the reasons for it. 

On the evening of the occurrence, 12th 
November 1914, about 7 or 7.30 P.M. 
Dwijendra was met on the road leading 
from Sarada’s to Purna Chandra’s house by 
the two Kabirajs, Bejoy Kumar Sen Gupta 
and Hementa Sen Gupta. All were going 
to the north and Dwijendra overtook them. 
Some remarks passed between him and Bejoy 
as to some medicine. He was carrying a gun 
under his arm. He had a chadar tied 
round his head, galpatta fashion, aud wore 
a long black coat and slippers. Hementa 
said to him “you are going out at night 
armed with a gun. Some accident might 


happen.” To this Dwijendra gave no reply 
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but passed on. The. witnesses went to the 
house of Ambika Charan Seu, their co-sharer. 
It should be stated that tbe plan an- 
nexed to the proceedings, shows correctly 
the buildings, etc., in Purna Chandra’s 
bar? and also the roads in the locality. 
There is no question as to its correctness and, 
therefore, no necessity to describe it in detail. 


. About or shortly before 8 p. 3t., the state 
of things in Purna Chandra’s bari was as 
follows: —Birajmohini was in the western 
kitchen. In that kitchen was a tin lamp by 
the light of which the boy Saradindu was 
eating his evening meal. There was also 
a hurricane lamp onthe verandah. Satish 
was in the eastern kitchen cooking for 
himself, Bidumukhi, Charubala and Aparna, 
who messed together. Charubala, who was 
far advanced in pregnancy, could not cook, 
and Aparna would not. She had cooked 
the midday meal, bat was offended with 
her mother, who had slapped her for 
some trifling offence. Bidhumukhi was 
giving Satish’s daughter her food in the 
eastern kitchen. Charubala and Aparna had 
gone to the hutof their other aunt, Mon- 
mohini. About that time Satish asked 
Birajmohini to call them to come and eat 
their supper. She did so and they returned, 
Charubala went to, and remained for a short 
time at, the western kitchen speaking to 
Saradindu.. Aparna went on, passed’ the 
eastern kitchen and went into the dalan and 
into the middle room in the northern building 
from. the east. About the same time Dwi- 
jendra came into the barë from the south. 
Birajmohici saw him pass her, that is, 
pass the western kitchen. Bidhumuki also 
saw him pass along the rowak to the east and 
enter the northern building by the eastern 
door. Satish’s little daughter cried ont 
“Oh grandmother, Dwijen is entering the 
house with his gun uplifted.” Charubala 
then came to the eastern kitchen and her 
mother told her to call Bari (the pet name 
of Aparna) to come there. Charnbala then 
entered the house by the eastern door, which 
would take her into the eastern room. 
Almost immediately afterwards came the 
report of the gun, which was heard not only 
by the inmates ofthe bar? but by others in 
the village. There is no doubt that Aparna 
was then and there shot dead by Dwijendra, 
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middle room ofthe northern ‘building. ` The 
bullet, which was fired at a very short 
distance, struck her on the left temple about 
aninch from the eye, passed through her 
head and emerged behind the right ear, 
just above the mastoid process. It struck the 
eastern wall of the room 22 inches from the 
ground, t.e., just above the takhiaposh and 
fell to the ground behind the takhtaposh, 
where it was discovered on the 14th by 


Mr. Cornish, District Superintendent 
of Police, Obarubala cried out "Mother, 
Buri has gone,” and then “Dwijen 


has shot Buri dead and has gone away.” 
Tt is undisputed that Dwijendra did ‘run 
away. He left the northern building by the 
southern door, and in his haste fell over a 
heap of firewood which was lying in front 
of the southern steps. He left his Slippers 
behind in the courtyard and just outside 
the bari he dropped the fore-end of his gun. 
He was seen running away, within the bari, 
by both Bidhumukhi and Birajmohini, and 
on the road outside going south by Bejoy 
and Hemanta. Bejoy was for catching hold 
of him but Hemanta held him back, saying 
he might get shot. Dwijen had the gun still 
in his haud. Both the ladies and Satish 
went at once to the room where Aparna had 
been killed. -They-found her lying on the’ 
takhtaposh against two pillows. Her head 
was to the north and her face to the 
west. Her legs from the knees downwards 
were over the south end of the tukhtaposh, 
The mosquitu-curtain, which was hanging 
by three of its corners from the north and 
east walls, was alight in two places and 
Bidhumukhi put out the flame by slapping 
it with the palms of her hands. Satish appears 
to have been so overeome with the shock 
that he swooned. He was revived by pouring 
water on his head. When he came to senses, 
he went or was taken to the battakkhana. By 
this time,a number of the villagers had 
assembled, including Nepal Chandra Chakra-. 
varti, Baroda Charan Mukerjee, Akhoy 
Dutt, Dr.Amrita Lal Sen, Bhola Nath Chakra» 
varti, Nibaran Chandra Sen, Kanai Lal Sen 
and three .. choukidars, Some of’. these’ 
persons depose ‘to hearing the ladies of the: 
house crying “Oh Dwijen, what a calamity 
(sarbanash) have you wrought on us |” ` 


.In.bhe baitakkhana . in the presence. of’ a - 


whetherintentionally or by accident,’ in:the , number of the villagers Satish. wrote Quia. 
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letter to be sent to the Police at Khulna. 
The first draft (Exhibit 3) was not complet- 
ed. The wording was slightly altered and 
the letter re-written and signed by Satish 
(Exhibit 2). 

it out in full: — 

“rng 5 
. The High in Dignity, the Officer in charge 
of the Thana, 

. A cat-used to infest our house, and I asked 
my diseiple, Head Constable Dwijen Mukher- 
ji, to kill that cat. 
ing; and chasing the cat he entered into our 
northern dardalan and fired on the cat. But 
he missed his aim; and my sister Aparna 
Debi, who was lying on acot in the ghar 
came to be shot on the head, and died in 
consequence thereof. I have no enmity with 
Dwijen. Finis. Dated Senhati, Thursday, 
the 26th Kartick, 1321. 


Sd/. Satish Chandra Bhattacharjee, 


Senhati.” 
- This was despatched at once by a messen- 
ger, but as he could not get a boat to cross 
the river, it was not ‘recorded at the Police 


Station until 7 4 x. on the 13th. Meanwhile, 


the body of the girl was left lying as -it was 
found, the room was ‘locked and a chowkidar 
put on guard. 


. Jai Kumar Chakravarty, Sub-Inspector of 
Police, who was at Hajigram, heard of the. 


occurrence about 2 a.M, and at once pro- 
ceeded to Senhati, arriving about 6 a.m. He 
held an inquest. He bas described how he 
found the body, wbich was in tbe same 
position as it had been left overnight. He 
also found an ear-ring on the floor. This 
evidently came from the girl’s left ear, 
as that in the right ear was in place, and 
had been forcibly removed, asthe hasp was 
straightened out. Dwijendra’s slippers the 
Sub-Inspector found lying some 3 or 4 cubits 
apart by the southern rowak, He sent for 
Dwijendra, -who came at10 or 10-30 a.m. 
and explained how he had come to shoot the 


girl, where he was, standing and so forth., 


Dwijendra’s house was searched that after- 
noon. Nothing much turns upon. what was 
found there. .. - 

: On the 14th November Mr. Cornish -e came 
Senhati. - ‘He too examined the. premises 
and as above stated, found the. - bullet by the 
wall beneath _the LAKA pah, 
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Dwijen came after even-, 


He ‘too 1 ques- ` 
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how the girl had met with her death. 

- Thus far the facts are nob seriously dis- 
puted: There are two alternatives. for 
consideration in this case: (1) Has the 
prosecution made outa case of deliberate 
killing? (2) Was the death of Aparna Debi 
the result, as the accused . maintains, of an 
unfortunate accident? It might, of course, 
happen that, while disbelieving the theory 
of accident, the Court might consider that 
the prosecution had not made out their case, 
but that is not the ease here. If the accused 


- puts forward a substantive defence of acci- 


dent within the purview of section 80 of the 
Indian Penal Code, it is incumbent upon 
him to prove it. Here the accused has, 
called no evidence. He relies for proof.of 
any fact upon the oral or documentary evi- 
dence put before the Court on behalf of the 
Crown. As the acceptance of either alter- 
native means the rejection of the other, they, 
may be conveniently considered together. 

Now, apart from the facts detailed above, 
there is a considerable body of evidence 
which, if believed, leaves no doubt that D wi-, 
jendra murdered. Aparna, and entirely 
negatives the theory of accident. In the 
first, place, how did he come upon the scene? 
On behalf of the accused an attempt was 
made to show that he spoke to Saradindu in 
passing the western kitchen and also greeted 
Satish in the eastern kitchen with the words 
‘Thakur Mahashai". It was argued that a 
man who had gone there with the deliberate 
intention of murdering the girl, would not 
thus make his presence known to the inmates 
of the bari, Now there is nothing npon the 
record to show, nordo I understand it to 
have been the case for the Crown, that the 
murder was so deliberate and premeditated 
as that. Whatever may have been his motive 
for visiting Aparna that evening, there is 
nothing to show that he had already resolved 
to kill her. At the same time it is not 
proved that Dwijendra spoke either to Sara- 
dindu or ‘to Satish on his arrival as alleged. 

Saradindu in the Sessions Court in exami- 
nation-in-chief said he saw Dwijen pass the 
kitchen, but made no mention of his calling 
‘out, In cross- -examination he said he. did 
not remember if he did : so, ‘or if he had given 
evidence before the Committing Magistrate 
do that affect. ‘In the Magistrate's Court, “he 
had | said that, some one called | out “Indy” 
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and that the voice seemed to be^ that of- 


Mukerjee. It was suggested by 
the defence that this witness 
tampered with. There is no foundation for 
this suggestion, and if there was any tamper 
ing it was from the other side. Of this, there 
is the evidence of the Sub-Iuspector, who 
saw Akhoy Datt tutoring Saradindu in the 
verandah of the Court. The witness is a 
ehild of 10 years old and it would be unsafe 
to rely upon his statements, the more so as 
pressure was brought to bear upon him with 
regard to them, lt is true that Bidhumukhi 
says she beard Indn call out who goes there 
and Dwijendra answered that it was he. 
On the other hand Birajmohini, who was in 
the western kitchen with Saradindu, flatly 
denies that Dwijendra called to him, and 
we may accept her statement. Then Satish, 
no doubt, says that while he was cooking some 
one called out “Thakur Mahashai" to him 
from the courtyard. Before the Committing 
Magistrate he had said that some one had 
called out to him. bat that be could not make 
out wh se voice it was. Bidhumukhi says 
that though Dwijendra often called out 
“Thakur Mabashai”, on this occasion he said 
nothing. We may take it that Dwijendra 
eame through the courtyard and passed into 
ihe house without attempting in any way to 
conceal his arrival, but without speaking 
to any one. 

The next evidence in chronological order 
is that of Charnbala. Now she claims to 
have been an eye-witness of the deed, and 
if her evidence be accepted, the case for the 
Crown is proved. She had stopped at the 
western kitchen, while Aparna had gone on 
into the house. CLarubala followed after 
a short time entering the northern building 
from the east. She says “| then went to 
call her Aparna) from the middle room. 
I gotas far as thedoor between the middle 
room and the eastern room. I saw Dwijen 
standing in the centre part of the middle 
room. Seeing me he took something out of 
his pocket and turned to the west. | told my 
sister to come ard eat her rice as it was 
ready. As soon as l said this, Dwijen turned 
round tothe east and levelled his gun, I said, 
‘Dwijen, whatareyoudoing?’ He fired his gun 
and said ‘lam giving her something to eat.’ 
The shot killed my sister. When I went to 
‘the place, my sister was lying down with «her 


Dwijen 
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face resting on her right hand. She was not 
lying flat down, but was reclining against 
the pillows.” Before the Committing Magis- 
trate; Charubala did not claim to have 
actually seen the shot fired.: There she said 
that she heard the report as she was entering 
the eastern room by the eastern door, and 
that she ran into the middle room in time to 
see Dwijen escaping by the south door with 
his guoin his hand. She has explained 
why shedid not tell the whole truth on that 
occasion. Though her reasons on paper may 
not appear very cogent, I think that what 
she now says is :substantially true. It may 
fairly be asked why, if it were really and 
truly an accident, should Charubala and the 
other members of Aparna’s family combine 
to perjure themselves and make what was 
only an accident appear as a crime. It was 
suggested that, they had done so at the 
instance of Dr. Amrita Lal Sen, who, it was 
said, was on bad terms with Dwijendra and 
owed him a grudge. Thereis no foundation 
on the record for such a suggestion. It is 
true that Dr. Amrita Lal Sen from the first 
declined to believe in the theory of accident, 
and did not hesitate to let the Police know 
his opinion, He also recommended and 
insisted upon a Police investigation. But this 
any impartially minded man would have done . 
under the circumstances, which, to say the 
least, were highly suspicious. In my 
opinion advantage has been taken by the 
defence of the untimely death of Dr. 
Amrita Lal Sen to foist upon him much in 
this case for which he was not in the 
slightest degree responsible, and in particu- 
lar the responsibility for the case being 
pressed against Dwijendra. Dr. Amrita 
Lal Sen was seized with smallpox about 
the time of the trial in the Sessions Court 
and died before: the trial was concluded, 
His evidence before the Committing Magis- 
trate was rightly put in and ‘read at the 
trial. He had not, however, been cross- 
examined, though the accused had the 
opportunity todo so, and the suggestions 
now made were, of course, not put to him. 
They are mere suggestions and I- see no 
reason to suppose:that the testimony of 
Satish and the other members of his 
family or indeed that of any of the witnesses 
for the prosecution was at all more 
unfavourable : to the aceused by reason “of: 
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any action or influence of Amrita Lal Sen. 
lean see no other possible reason why the 
members of Aparna’s family should depose 
falsely against the aceused. Au important 
question is what amount of light there 
was in the middle room at the time when 
the gun was fired. As to this, the evidence 
is nof absolutely clear, but there appear 
to have been two lamps in thé eastern 
kitehen which lighted the verandah: and the 
courtyard to the east of the house. There 
was alsoan earthenware lamp inside the 
house. Bidbumukhi says that she had 
placed it in the eastern room of the dalan 
near the door leading from the eastern to 
the middle room and that it was so placed 
in order to light both rooms. Charubala 
now says that this lamp was in the 
south window of the middle room. Before 
the Magistrate she had said that she came 
into the middle room carrying a lamp, but 
this she now admits was not the case, She 
does, however, say that there was a hurricane 
lamp burning at the south west corner of 
the bed. Bidhumukhi also says that 
Charubala immediately after the occurrence 
had told her of this hurricane lantern, 
and Bidhumukhi further says that 
Dwijendra was carrying a lantern, when 
he came. There seems to be some doubt 
abeut-this lantern, but the evidence is 
clear that there were two lamps in the 
eastern kitchen, which would light up the 
space between that and the house, and there 
was a lamp just outside the door between 
the two rooms which would give light to 
both, The middle room was vertainly not 
in complete darkness, as was suggested on 
behalf of the accused. The next question 
of importance is the position of Aparna 
when she was shot. The statement of the 
accused, to which he consistently adhered, 
was that he was entering the middle room 
from the closed verandah on the south in 
pursuit of a cat, which had run into 
that room, that when he was just on the 
threshold of the south door towards the 
west he brought down the gun from his 
shoulder to point it at the cat, that the 
gum went off, and ihe bullet hit and 
killed Aparna. Now tkis would be 
impossible if Aparna was lying, reclining or 
sitting on the takhtaposh. The evidence 
shows that the myzzle of the gun when 
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fired was within three feet of and probably 
not more than two feet from her head. 
This is shown by the fact that her face was 
scorched, her left eye-brow and hair 
singed and her clothing burnt in one or 
two places. Seeing this difficulty, it was 
suggested that Aparna was not shot on the 
takhtaposh, but while squatting on the 
floor near its south-west corner; since it 
was also supposed that there must have 
been a considerable flow of blood from the 
wound (as indeed there was) the further 
wild suggestion was made that there had 
been a pool of blood on the floor and 
that Amrita Lal Sen had washed it up. 
The fact that he was seen washing his 
hands with ashes shortly before he left the 
house about 2 a. zx. that night was the 
only foundation for that suggestion. Then 
it was said that Aparna must have been 
lifted from the floor on to the takhtaposh 
and this was put to one or two of the 
witnesses and denied. For this suggestion 
too there is no foundation in fact. if she 
was shot while sitting on the floor by a 
man standing up, it appears impossible 
that the bullet should have struck the wall 
where it did,z.¢., four inches above the 
takhtaposh and 22 inches from the ground. 
The evidence proves conclusively that 
Aparna was shot as she sst:or reclined upon 
the cot. The pillows were soaked with 
blood, and there was a pool of blood 
beneath the takhiapush at the spot where her 
head lay. The fact that brains and blood 
were found by the wall shows that her 
head was somewhere near the wall, while 
the fact that the bullet struck the wall 
at right angles indicates that Dwijendra 
was somewhere in the middle of the 
room, and not at the south dooras heal. 
leges. Hrom his statement to Mr. Cornish, it 
appears that the cat could not have been 
much more than two feetfrom the muzzle 
of the gun when it went off. This is 
absolutely inconsistent with the undoubted 
fact that Aparna’s head war about the same 
distance from the muzzle of the gun at the 
same moment. In conclusion on this point 
it is proved beyond all reasonable doubt 
that the aceused entered the house by the 
eastern door and not from the south 
verandah. His statement, therefore, about 
his pursuit of the cat from that direction 
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. tàrnnót possibly "be - true. 

.It may be well at this point to deal sai 
ly with the accused's defence of accident". It 
appéars to me to have only two eirenmstances 
to recommend it, one that. there had been 
some talk in Purna Ckandra’s house a few 
days before- about driving away or killing 
a cat, and the other that it was undoubtedly 
raised at an early stage of the proceedings. 
There seems to have been some talk about a 
strange cat which was coming to the 
compound and causing - some annoyance. 
But the result of the .conversation was 
certainly not such as would justify 
Dwijendra in coming to the bari as he 
did and without further permission firing 
at the cat inside a small room 14 feet 
6 inches by 9 feet. The ladies had 
expressed a reluctance to have tbe cat 
killed at all. It would have been abhorrent 


m 


to them to have it killed in a room where, 


they used to sit. But in my opinion it 
is wildly improbable that had he come 
with the intention of shooting a cat, Dwi- 
jendra, who had a good knowledge of 
firearms, should have acted as he did. 
He would certainly have spoken to Satish 
or someone about it first, and obtained 
definite permission. There is nothing but 
Dwijendra’s statement to prove that the 


cat was thereat, all that evening. Tf it, 


was and he did follow itas he. says, it is 
incredible that he should think of shooting 
it with a 12 bore bullet within a small room 
in complete darkness. As tothe gun going 
off by accident, that too is highly impro- 
bable. The gun was produced in Oourt. 
It has a very stiff pull and would be most 
unlikely to. discharge by accident. Then if 


it was an accident, why did he run away?. 


1f this fact stood alone it might not have 
much weight. But here ‘we have the case 
ofa man who, as he says, by an unfortunate 


accident has taken the life of a girl friend. 
were his, 


in a house where all the family 
friends. Isit not more likely that he 
would remain and express contrition, and 
do what he could to 


like a .criminal. In his haste, he drops his 
slippers, he falls over the heap of firewood, 
and then allows the fore-end of his gun 
to drop off. This last implies haste and 


some violence, asthe fore-end.,is,-by no, 


means easy to remove. An attempt was 
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make amends? In-. 
stead of that he bolts away in the darkness. 
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made‘by the deferice -to prove-that when 
running away Dwijendra cried ont 
ki karte ki karilam”, an expression which 
might indicate a feeling of horror at what 
had happened. The child Saradindu was 
the only one who speaks to this. As I 
have said above, his evidence cannot be 
trusted. Ib cannot, therefore, be taken as 
proved that Dwijendra made use of any 
such expression, Then we have the letter 
written by Satish to the Police. Satish 
says that it was dictated to him and that 
he was made to write it. Of this, there can 
be no doubt. His state of mind was such 
that he could hardly have written it of 
his own motion; but there is an even more 
cogent reason than that, which is that it 
was impossible for Satish to have personal 
knowledge of the facts narrated. The 
suggestion that it was dictated by Amrita 
Lal Sen is absurd. Moreover he did not 
appear on the scene until the -writing was 
nearly complete, It was clearly inspired 
by some one who wished to screen 
Dwijendra. There is evidence that it was 
Dwijendra’s father, Saroda, who dictated 
the letter, and this I believe to have been 
the case. Dwijendra presumably ran away 
to his house, so that he would have seen 
his father before he came to Purna 
Chandra’s house. They may very well have 
agreed upon what should be said. Saroda 
then taking advantage of Satish’s weakness 
got him to write the letter. This reduces the 
significance of the ‘cat? theory being 
advanced atan early stage, to nothing at 
all. The last piece of evidence against 
the accused is the letter, dated 22nd 
December 1914 (Exhibit 7), written by 
him from Jail to his father. This was 
intercepted by Amirta Lal Sen and by 
him made over tothe Police through his 
brother, Mohendra. As to the genuineness 
of the letter there is no question. The 
request to his father to have the old 
fore-end of his gun fitted with a new steel 
piece and stamped with the number and 
the maker’s name, may be susceptible. of an 
explanation compatible . with . innocence, 
But i in that letter he also asks his father... to 
use all his. endeavours to persuade Chota 
Thakurani (4 e., Bidhumukhi) and Charu- 
bala to depose in his favour. Again he 
says: . “Please, tell Satish. Thakur Mahasbai. 
that if my life be spared it will do him 
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i6 harm’? and “again : "After ` ' consulting 
the Counsel please win over (or get into 
your hands) the witnesses of the Thakur- 
bari, otherwise there will be danger.” 
This’ does not read as the" letter of „an 
innocent, falsely accused man. It is true that 
in this case there is-no evidence, which 
indicates the motive for the murder. If, how- 
éver, the evidence as to the deed is sufficiently 
éonvincing '(and. in my opinion it is), it is 
immaterial to consider with what motive it 
was done; ' If, as I find, Dwijendra fired at 
Aparna ata distance of two or three feet,' 
therë can be no doubt that he intended to’ 
us her. Itis idle to speculate why he did 
` What passed between them in that room 

is now known only to Dwijendra. ,'There is’ 
no need to suppose that the act was pre- 
meditated, or that he had gone to the house: 
with a fixed intention to murder the girl. It 
may have. been done on the spur -of the 
moment, the act being facilitated by the fact 
that he had the gun and cartridges with him., 
It is nonetheless murder. After giving the’ 
case the fullest and: most anxious considera- 
tion, there is only one conclusion to which I 
ean come, viz., that the accused intentionally 
killed the giri and that the story.of accident 
cannot -possibly be accepted. It is against 
all the evidence in tbe case and in its . details 
utterly improbable, It does not appear why 
the Jurors who brought in the. verdict of. 
guilty recommended that the extreme penalty 
should not be, inflicted. I agree with the 
learned Sessions Judge in my inability to see 
any extenuating circumstances. 

T would dismiss the appeal and confirm the 
sentence of death. , ‘ 2^ 

. Beacacrort, J.— This case presents a 
feature very unusual in cases in this ‘country, . 
viz,, an admission óf the act which caused ` 
death, coupled with a plea of accident. And. 
because it is such an unusual plea, the 
facts must, I think, be examined with 
particular care, for it would be lamentable if 
a.candid story were rejected too lightly or 
from éxpecting too high a standard of con- 
duct from the accused immediately after the. 
accident, if accident it was E 
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. We:have only one. person, the accused, who’ 
can tellus exactly what happened in that. 
room, for in my. opinion wè cannot accept. 
the story of Charubala; as told in the Sessions ` 
Cont, that:she: actually saw-the-occurrence:j 
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‘favour, 
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It is possible that she may have'seen what 
she says she saw, but the explanation for not 
telling the- story in the Magistrate’s Court, 
is not to my ‘mind entirely satisfactory; -ab 
any rate it would be extremely unsafe to act 


-on evidence so far in advance of the evidence 


given in the Magistrate's Court. 


. The accused has this in his favour, that his 
acts do not suggest a premeditated murder. 

The slippers which he wore are heavy and 
without heels and caused a shuffling sound as 
he walked. They are not the sort of foctwear 
one would expect a man to use who wanted 
to conceal his presence. The position in 
which they were found,: indicates that they 
were discarded or fell off as the accused ran 
away, rather - than: deliberately: taken off 
before the accused entered. the-building. - lf 
the- accused called out to: Satish, as Satish 
says, though Bidhumukhi denies’ the. fact, 

that doeg not suggest an intention to con- 
ceal his presence. This act is, of course, open 
to the-suggestion that he wished to-see if the 
coast was clear.- Apparently Satish did not 
answer, and thereis, therefore, nothing toshow 
that accused knew that anyone of the hguse-' 
hold-was about. - Neglect to conceal his -pre- 
gence could, of course, be reconciled with the 
theory of premeditated: murder on the súp- 
position’ that: accused--intended- to “plead 
accident, but if-he hadya ‘story of accident 
ready, his flight from the spot is inexplicable, 
except on the theory that thinking his" pre- 
sence to have been unobserved, he suddenly 
abandoned that idea. But I do- not under- 
stand the Crown to have comitted itself to the 
theory: of- premeditated murder ~ ` ` 


* Saradindu' s evidence that when _,aceused 
ran out of the building he cried out “ki karte 
ki karilam” is strongly pressed in. accused's 
If true, the ejaculation is.capable of 
explanation as one. of remorse for an act done’ 
intentionally on failure to achieve some object, 
as well as of an act done unintentionally. Wn- 
fortunately Saradindu mentioned this ejacu- 
lation.of the accused for the “first time. at.the 
trial and there.is. good . reason’-to ‘think that. 
attempts’ were  made:.on ithe: part. of; the 
accused to influence the witnesses, though in 
regard to the: Sub-Inspector’s evidence: that 
he saw ‘Akhoy Dutt tutoring Saradiudu in: 


. the Court: premises; “I.. feel: sceptical. : The! 


explanation which he gives for not informing: 
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the Public Prosecutor or the Court Inspector, 
is to my. mind insufficient. 


The statement of Satish Kandu, that ac- 
cused said “Buri has been killed by a bullet 
from my gun,” is a statement of the same 
class, suggesting accident. The witness’s evi- 
dence in the Sessions Court is an improvement 
on that given in the Magistrate’s Court, 
where the accused, when asked by the witness 
who he was, is reported to have said only “I” 
and nothing more. In this case, however, a 
statement to the same effect as that made in 
the Sessions Court had been made by the 
witness to the Police during the investigation. 
If true, the accused could not then have been 
attempting to conceal his identity : it is pos- 
sible that accused had then realised that 
Birajmohini had seen him and possibly also 
that Charubala and Saradindu had, and con- 
cealment being useless thought that his safest 
course was to allege accident. 


The strongest point in accused’s favour is 
the apparent absence of motive. Tha learned 
Deputy Legal Remembrancer suggests that 
the motive: though known, was concealed to 
avoid a scandal, On the evidence there is 
nothing to support the suggestion, and the 
absence of motive would be enough to turn 
the scale in the accused’s favour in the 
absence of any account but his own, if 
that account were a reasonable and 
possible one, and not shown to be untrue. 
I am prepared to accept the story that a 
strange cat had been a nuisance to the 
household,. that Satish had expressed a 
wish that it should be made away with and 
that the accused was prepared to shoot it. 
On the theory that Satish believed that 
accused was chasing the cat, learned Counsel 
for the accused based his explanation of 
the letter that was sent to the Police giv- 
ing information of the occurrence., He 
argued that Satish put two and two to- 
gether and so sent the letter, which is 
true in its main detail but not in all the 
facts, and that Amrita Lal Sen Gupta, 
whom he made responsible for all accused’s 
troubles, attempted to suppress the letter; 
but throughout his argument, till reply, 
repudiated the idea that accused’s father, 
Saroda, had anything to do with it. He thea 
conceded that possibly Saroda brought 
information to the household. that it was an 
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I am not prepared to accept the theory 
that the information was guess work on 
the part of Satish, a guess that happened 
to be correct in its main detail. If it had 
been merely a matter of inference, it is 
highly improbable that he would have stated 
it as a definite fact. It is not suggested 
that any one in the house saw the cat that 
evening. Sarsda was early on the scene 
and it seems to me not only in the highest 
degree probable in any event that he 
brought the story of firing at a cat which 
Satish was willing to accept, but if the 
defence set up by the accused ig true, it 
seems to me that that is the most natural 
thing to have happened, for if accused was 
afraid to face the household, it was very 
natural for hisfather to go and explain 
matters, But that line has not been taken: 
it would have made Saroda’s appearance in 
the witnessybox an absolute necessity on 
behalf of the defence, and the defence must 
for some reason or other have been unwilling 
to risk that, i 


lam not prepared to accept the sugges- 
tion, made on no sound basis, against Amrita 
Lal that he got up the caseagainst the accused. 
If Amrita Lal was responsible for the 
members of the household giving false 
evidence or suppressing the truth, he would 
not have openly stated in his evidence that 
he told the chowkedar to inform the Police 
that he did not believe in the theory of cat- 
killing and have requested the presence of 
the Superintendent of Police. That he did 
send this message is supported hy the formal 
information drawn up by the Sub-Inspector 
on the morning of the 13th. 


I havesaid that we must not toolightly reject 
a candid story of accident. Equally, we must 
not too lightly accept a story to which by 
reason of its apparent candour we naturally 
incline. Whena theory of accident ig set up, 
we are entitled to a full and, so far as 
possible, detailed account of what happened. 
In this case wedo not get it. The accused 
was illadvised enough to give equivocal 
answers to the Committing Magistrate and 
some of his statements were untrue. This 
does not matter much as to the fact of his 
alleging accideat, for he had alleged that 
long before, bnt it was the first opportunity 
he had, in the, course of the enquiry, of 
disolosing the facts to a Judieiel Otfieor. 
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Then in the Sessions Court he put in a 
written statement, which alleges that he 
could not see whether there was any one in 
the room when he began to aim at the cat, 
because there was no lamp in the room, 
but omits to explain what is extremely 
important, how he came to know, after the 
gun had gone off, that he had killed Aparna. _ 

This practice of refusing to answer ques- 
tions in the Sessions Court and of putting 
in a written statement, which ib may be 
said has now become almost universal in 
the Province, but which is largely a growth 
of recent years, is a very pernicious practice 
and in my opinion the sooner it is put an 
end to the better. There is no provision in 
the Oode forthe making of a written state- 
ment by an accused and the obvious object 
of the practice in many cases is to defeat the 
provisions of section 342, Criminal Procedure 
Code,-probably based on some idea of the 
Legal Advisers of the accused that he may 
give himself away. That section if used 
intelligently by Judicial Officers, is of great 
use to accused persons for whose benefit 
the section was enacted. A written state: 
ment drafted by an accused’s Legal Adviser 
can never have the same value as answers 
coming directly from the accused’s month, 
and it cannot anticipate the points on which 
the presiding officer considers explanation 
desirable. 16 frequently happens that verbal 
explanation is refused and the promised 
written statement never filed. The refusal 
to answer questions may be attended with 
great risk to the accused, forthe Court is 
bound to question him and a refusal to 
answer may involve an adverse inference 
against him. 


In this case, the putting in of a written 
statement instead of answering questions is 
particularly to be deplored, for it is clear 
that on a story of accident many questions 
naturally arise. Four obvious questions are, 
how did accused know that he had killed 
Aparna, why did be use ball cartridge to 
shoot a cat, how did a gun with so stiff 
a pull go off accidentally, and why did he 
run away.- The first of these is particularly 
important, as [ shall show later: I am willing 
to assume that a possible explanation could 
be found for the other three faets, which 
are prima facie suspicious. 

* One extremely importart point against the 
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accused is the statement of Bidhumukhi 
that she saw accused enterthe building by 
the east door. If believed, that statement at 
once stamps accused’s story as untrue. As 
is natural there are some statements in her 
eviden:e in the Sessions Court, which are 
not to be found in her evidence before the 
Magistrate. Any difference that there may 
be between the two depositions is not of 
great importance, but this particular state- 
ment was made in the Magistrate’s Court 
and inspite of its importance, there was no 
cross-examination on it, No doubt the 
accused had already indicated his defence 
which was inconsistent with that statement, 
but the witness ought to have been pressed 
on that, which is perhaps the most import- 
ant statement in her evidence. If failure 
to cross-examine on it was an accidental 
omission, which is improbable in Counsel of 
Mr. Roy’s experience, it was a most unfor- 
tunate one. 

The accused pointed ont to the various 
Police Officers engaged in the investigation, 
the spot at which, he said, he was when the 
gun went off. His statements do not appear 
to be consistent. Mr. Cornish says the 
distance was about four yards from where the 
woman was. This is rather an inaccurate 
method of description. If it means four yards 
from her feet there is a great difference 
between the spot shown to Mr. Cornish and 
that shown to Sub-Inspector Jai Kumar 
Chakravarti, to whom the spot shown was 
8 or 8} cubits from deceagsed’s head. If 
Mr, Cornish referred to the deceased’s head, 
and the language will hardly bear that 
construction, the two places are the same. 
The difference involved in Mr. Cornish’s 
looseness of description is practically the 
whole length of the grl’s body. The spot 
pointed out to the Deputy Superintendent 
is stated by him to be 82 cubits to the south- 
west of the door, He did not measure the 
distance till six weeks later: In the cireum- 
stances the accuracy of his memory as to the 
exact spot, may be questioned, though 
evidently it was not quite the same spot as 
that pointed out to Jai Kumar. 


lt might possibly be suggested that 
the difference in the spots pointed out to 
the different Police Officers, could be 
‘explained on the supposition that the 
accused’s attention was more centred on 
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the -pointing opt..of..fhe dipeotion of. his 
fire than the, exact Spot at-which. he stood. 
This “supposition "would hardly explain the 
yarying positions ` given by. chim to the cat. 
Bat, let” that pass; there might'be some 
‘confusion’ as .to, the - exact ,position of an 
animal. of ‘xapid- movement such aga cat, 
and” lei us assume for ‘the | “purpose of argu- 
ment” ‘the "position most favourable to “the 
accused, ` the one ‘pointed’ out by him to 
Tai Kunst "That “would” be. just by the 
south- east corner of ihe westernmost of the 
fro" deor pillars. That point. is 12 feet from 
ine point where the bullet hole in- the wall 
“was found and 6 feet’ 8 ihches from the edge 
of the fakhiaposh. | ` 

` From that spot, the girl could nòt have 
Véen shot in the position in which she was 
found’ lying in the bed. Nor could’ she 
possibly ‘have been ‘shot; if, as suggested, 
squatting on, the floor at the foot of the 
bèd. ~ The position of the hole in the wall, 
if nothing else, makes that impossible. 

“Now Goines’ the importaüce of having. a 
‘statement from the accused how he knew 
ihe ‘girl had been killed when he had not 
Been- her before.. Death must have been 
ih&tantaneous,. she could not have cried 
Sut and. hardly have moved. He must, 
therefore, have seen her,  Accused'ssugges- 
‘tion’ practically commits him to the case 
hat the girl was sitting on the floor or fell 
on the floor, and that must be untrue, for 
T have no” doubt that she was found on the 
‘bed By the first person who entered the 
Yoor after ‘the gun was fired. ^ . 

‘Now, it isa rather curious thing that a shot 
fited from the place shown by the accused at 
5 feet fróm the groünd— I take 5 feet as about 
the probable height of-accused’s shoulder as it 
is argüód ‘he was a tall -man—directly at the 
‘holé in thé wall would pass the edge of the 
takhtaposh 2 feet6 inches about it, which would 
be about the height, “the girl’s head might be 
‘expected to be if she were sitting at or near 
the edge of the’ takhtaposh, ` Exactitude is 
iripossible for we do’nt know the ‘height 
of “thé girl; she is:saíd to have beeh about 
the ‘same’ height as Charubala and ' was 
apparently tall for’ her years as the-Civil 
Sergeon seems to have over-estimated her age 
——he puts her down as aged about 16 whereas 
in fact she was about 14. If she had 
been shot when sitting on the takhtaposh. near 
the edge, i$ is possible -that-.she: would: haye 
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fallen in. ‘the: positions in EU sha WaS 
found. - T his was not a theory. advanced on- 
behalf of the accused, -but one which I thought, 
ought to be considered. in.view-of accused’s 
allegation that he did not, see the giri. before 
his gun went off, 7 
; There are two ‘difficulties i5 Wa 
such a position. In the first place, assum-, 
ing accused's contention to be correct that 
there was no lamp in the room, there would 
have been a background of light, for the light 
from the lamp in the eastern room must have 
fallen Across the takhtaposh thongh the south- 
west corner would haye been outside js rays, 
and the accused could hardly have failed 
to see the girl with the background of 
light. In the second, there is the more 
serious difficulty that if there had been any 
scorching atall, it would not have been to the 
extent observed i in this case. The distance 
from the accused’s shoulder -to the girl's 
head would have been not less than 6 feet 
9 inches and from the muzzle of the gun to her 
head not less than 2 feet ll.inches. In the 
experiments made by Mr. Cornish, there 
appeared to him to be no scorching at 3. 
feet, while in the present case there was a 
great deal of scorching on thè face and head, 

Added to this, is the fact that the shape 
‘of the hole in the wall made by the bullet led 
Mr, Cornish to’ the opinion that he bullet 
had been fired at right angles. f 

The physical appearances then contradict 
the accùsed’s story; and it'is disproved at 
the start by the evidence that accused 
entered the building by the east door. 


I have most anxiously considered the case, 
giving the accused the advantage of every 
possible theory for the points left unexplained 
jin his story even when that story ought to 
have been’ explicit, and I can come to no 
other conclusion but that the girl’ s death 
was not due to any ene accident as describ- 
ed by him. 


. I therefore, agree in thinking that we ought 
to dismiss the appeal and. confirm the sentence 
of death, : ' i 

as Appeal dismissed, 
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In? T6 BAPU watu; EUM 
MES “MADRAS. LHIGH COURT. 

-Crivinat Revision Case No. 259 or 1915. 

Orman Reviston Perron No, 210 OF 1915. 

September 24, 1915.7 ` 

é _Present:—-Justice Sir William Aylitig, Kr. 
In ve BAPU NAIDU AND OTHERS—AÀCCUSED ` 

: — PETITIONERS. 

` Criminal Procedure Code (Act V of 1898), s. 424— 

Rioting—Omission to consider case of each accused 

separately, effect of. 

Jn a case of rioting where the Magistrate has failed 
to consider the question whether the evidence regard. 
ing each individual accused is sufficient to show 
that he participated in the rioting, the conviction is 
bad and liable to be set aside. 

Petition, under sections 485 and 439 of the 
Code of. Criminal. Procedure, 1898, praying 
the High Court to revise the order of the 
Court of the Joint Magistrate of Tindiva- 
nam in Criminal Appeal No. 21 of 1915, 
- preferred against the judgment of the Court 
of the Stationary Sub-Magistrate of Tindiva- 


nam in Calendar Case No. 105 of 
1915. | i 
FACTS.—AÀ number of persons were 


charged before the Stationary Sub-Magistrate : 
‘of Tindivanam with the offence of rioting < 
punishable under, section 147,. Indian Penal 
Code. The Sub-Magistrate Gonvidiad eleven 
persons. Against these convictions, all the 
eleven persons appealed to the Joint Magis- 
trate of Tindivanam. “The latter officer 
upheld the convictions. In the judgment 
which he wrote, he .fairly discussed the 
‘prosecution story as a whole and assigned 
reasons for accepting the same. He, how- 
‘ever, omitted to consider the case of each 
accused separately and declined to discuss 
the evidence regarding alibi, on the ground 
‘that one. witness only spoke to alibi on behalf 
of.. each accused and the same was not 
corroborated. .The accused, thereupon, pre- 
ferred this revision petition to the High 
Court. 

` Mr. T? V. Muthukrishna Iyer, for the 
Petitioners:—The conviction is unsustainable, 
inasmuch as the appellate Magistrate has 
failed to deal with the case of individual 
accused separately. The case being one of 
rioting, itis very essential that this should 
have been done, as the question of partici- 
pation was important. Then again the 
Joint Magistrate has gone wrong in 
declining to discuss the evidence regarding 
alibi. "Thereason assigned for sucha course 
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. previously existing ill-feeling. 
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is that the alibi evidence is- spoken to onl 
by. one. witness “for each accused and.is not 
othérwise corroborated. This again is clearly 
“wrong. The alibi - of second accused it 
snpported by ^D. W.s' Nos. 2-and. 5, that of 
5th, and 6th accused by D, Wis Nos. 4 and 5, 
and that of the llth accused by D. Wis Nos. 
1, 5, 6 and P. W. No. 9. The whole case is 
the 'outoome of enmity as “will be apparent 
from the cross-examination of P. W, No. 1. 

The Public Prosecutor, for the Government, 
argued conta in support of the conviction, 
. ORDER.—The judgment of the Joint 
Magistrate, while fairly discussing the pro- 
secution story as a whole and giving satisfac- 
tory reasons for accepting it, has omitted 
“to consider the case against the 
individual accused separately, This is very 
necessary in a rioting’ case in which 11 
‘accused are implicated, and in which the 
occurrence is obviously the outcome of 
The Magis- 
trate has, in fact, declined to discuss -the 
-alibs evidence on the simple ground that 

each alibi is. spoken to only by 4a: single 
«witness. This is not so. The alibi of. 9nd 
accused is supported by. .the 2nd and 5th 
, defence witnesses; that of 5th and 6th accused 
“by the 4th and 5th defence witnesses; and that 
of llth accused by the Ist, 5th and 6th 
-defence witnesses, as well as 9th prosecu- 
tion witness. The case of this latter accused 
calls for special consideration ' also, as he 
is admittedly a particular enemy of the rst 
prosecution witness, and cross- -examination 
of the latter has been directed to show 
‘that he has been impleaded falsely on that 
score alone. I think it must be said that 
the Magistrate has failed to consider the 
question, whether the evidence regarding 
‘each individual accused is sufficient to show 
_that he participated in the rioting. 

I, therefore, set aside the order of the 
Joint Magistrate and direct him to restore 
“the appeal to file and dispose of it accord- 
‘ing to law, giving the parties an opportunity 
of addressing fresh arguments if they desire 
‘as regards the individual complicity of 
accused, 

s fo Petition.allowed; | Case. sent-back. 
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BAMALINGAM PILLAI V, RAJA OF RAMNAD, 


MADRAS HIGH COURT. 
Criminat Revision Case No. 270 or. 1915. 
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CHEMIKKALA CHINNA REDDI V. EMPEROR. 


The Joint Magistrate relying on Exhibits 
A and B, has declined to exercise the 
jurisdiction vested in him of enquiring into 


OrtminaL REVISION Perrtion No. 221 or 1915.. the actual possession of the lands and 


October 7; 1915. 
Present: —Justice Sir William Ayling, Kr. 
RAMALINGAM PILLAL, agent of TWO 
: minors oF Lare. CHITOORSAMI THEVAR 
` — Party Nos, 2 & 3, COUNTER- PETITIONERS 
—PETITIONERS 
: . versus . 
RAJA or RAMNAD —Pa&ry No, 1— 
RESPONDENT. í 
Criminal Procedure, Code (Act V of 1898), s, 145— 
. Possession, how to be determined —Delivevy of symbolical 
possession by a Civil Court, bearing of, on Magistrate's 
enquiry E : . 
In proceedings under section 145, Criminal Pro. 
' cedure Code, the Magistrate will enquire into the fact 
- of actual possession of the subject of dispute rogard- 
less of delivery of its symbolical possession to a party 
bya Civil Court under the provisions of rule 96, 
^ Order XXI, Civil Procedure Codo. 


- Petition, under sections 435 and 439 of - 


„tke Code of .Criminal Procedure, 1898, 
‘praying the High Üourt to revise the order 
of ‘the Court of the Sub-Divisional first 
Class Magistrate of Ramnad Division, in 
Miscellaneous Case No. 2b of 1915. 


Mr. G. S. Ramachandra Aiyar, for the 
Petitioners. : 


Messrs. L. S. Veeraraghava Atyar and S. 
Krishnamachariar, for the Respondent. 
The Public Prosecutor, for the Govern- 
, ment. f 


ORDER.—The order of the Subordinate 
‘Judge, Exhibit A, is passed under Order 
XXI, rule 96, of the Civil Procedure Code, 
which applies only to eases in which the 
property is in actual possession of a third 
party—in this case, the present petitioners: 


‘and the Subordinate Judge. is very' careful > 


to state that it does not prejudice their 
‘right to the interest claimed by them 
'(petitioners) or their right to resist Peria- 
sami Thevan. (under whom respondent 
claims) when he seeks physical possession. 
Exhibit B, the delivery aitakshi, is to the 
“same effect. 


These proceedings have no bearing what- 
ever on the actual possession of the lands 
in dispute. which is the only subject of 
enquiry under section 145 of the Criminal 
Procedure Code. 


E 


passing an order in favour of the party 
in whom such actual possession is found to 
reside. í 

His order is set aside as illegal, he 
will restore the case to file and dispose of 
it according to law. 


Petition allowed; Order set aside, 





MADRAS HIGH COURT. 
Criminal Revision Case No. 369 or 1915. - 
Case REFERRED No. 43 or 1915. 

July 30, 1915. f 
Present:—Mr. Justice Seshagiri Aiyar. 
CHEMIKKALA CHINNA BALI AND 
_ ANOTHER -À CCUSED— PETITIONERS 
versus 
. BMPEROR—Prosscutror-—-Oprostte PARTY, 
| Criminal law—Procedure—Notice to Police Inspector 
_in charge of case, before disposing of it, necessity of. — 
. A Magistrate is bound to give notice to the 
Police Inspector in charge of a case before dispos- 
-ing of it. ! . 

Case referred for the orders of the High 
.Court, under section 433 of the Criminal 
‘Procedure Code, by the Sessions Judge of 

Cuddapah in his letter, dated the 24th June 
. 1915, No. 509 Criminal. a 
' Mr. Py R. Grant, on behalf of the Govern- 
ment. 

ORDER.—The conviction is clearly 
wrong. As pointed out by this Court ona 
previous occasion, the Magistrate was bound 
to give notice to the Police Inspector 
in charge of the case before disposing of it. : 

The conviction is set aside. I direct the 
_Magistrate to re-hear the appeal after giving 
notice to the Inspector. 


Oonviction set aside. 
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SAFER ALI MANDAL 9, GOLAM MANDAL, 
CALCUTTA HIGH. COURT. 


Civi! Rorg No. 1036 or 1914. 
July 21, 1915. 


Present: Justice Sir Asutosh Mookerjee, KT., 


and Mr. Justice Beachcroft. 
SAFER ALI MANDAL-—PraAINTIFF | 
AND OTHERS— DEFENDANTS 
—— PETITIONERS- 
versus 
GOLAM MANDAL AND ANOTHER— 
j Dsrrnpants—-Opposite PARTY. 

Provincial Small Cause Courts Act (IX of 1887), 
Bch. II, cl. (8)— Special authorization | personal— Rent 
for homestead land-—Construction of statute. 

The special authorization contemplated by clause 
(8) of the second Schedule to the Provincial Small 
Cause Courts Act is entirely personal to the 
presiding Judge. [p. 178, col. 1.] 

Bemblei—By enacting clause 8 of Schedule IT to the 
Provincial Small Cause Courts Act the Legislature 
intended that suits for the recovery of rent should 
be tried under the Small Cause Court pro- 
cedure only by such Judges as have been expressly 
authorized to exercise jurisdiction in that behalf: it 
was not intended that jurisdiction should be conferred 
by a general order on a particular Small Cause Court, 
irrespective of the qualifications of the individual 
officer who may preside therein, [p. 178, col. 2.] 


. Civil. Rule against the following decision 
ot the Court, dated the 4th June 1914, in Civil 
Rule No. 251 of 1914:— . 

. "This is a Rule to set 
judgment and decree of a Small Cause 
Court Judge, on the ground that he had no 
jurisdiction to try the suit, which is for re- 
covery of rent of homestead land. Objection 
was taken in the Court below that under 
Articile € of the second Schedule to the Small 
Cause Courts Act, such a suit was excluded 
from the cognizance of a Small Cause Court. 
This objection was overruled on the ground 
that a similar suit in respect of this very land 
had been tried as a Small Cause Court suit 
in 1906. In our opinion, the view taken by 
the Small Cause Court Judge is erroneous. 


“It is plain from: clause (8) that a suit for 
recovery of rent other than a house-rent is 
not triable as a Small Cange Court suit [ Uma 
Churn Mandal v. Bijart Bewah(1)], unless the 
Judge of the Small Cause Court has been ex- 
pressly invested by the Local Government with 
authority to exercise jurisdiction with respect 
thereto. It is possible that Babu Beharilal 
Chatterjee who in 1906 tried the previous 
suit for rent, had been invested by the Local 


, (1) 180, 174 
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Government with authority to exereise juris- 
diction in respect of suits for recovery of rent. 
But it has not been shown that the present 
Small Cause Court Judge, Babu Tincowri 
Chowdhury, has been so authorised. A 


- special authorisation under clause (8) is en- 


tirely personal to the presiding Judge; it is 

not as if the Court were specially invested with 

jurisdiction to try a particular class of cases. 
Consequently, the mere fact that a similar 

suit'was in 1906 tried as a Small Cause Court 

suit does not show that the present suit could 

have been similarly tried. 

“The result is that this Rule is made 
absolute, the decree of the Small Cause Court 
Judge set aside and the case returned to him 
in order that it may be tried as a regular suit. 
The petitioner is entitled to his costs both 
here‘and in the Court below. We assess the 
hearing fee in this Court at one gold 
mohur.”? . 

Maulvi Wahed Hossein, for the Petitioners. 

Babu Purendu Sundar Banerjee, for the 
Opposite Party. 


JUDGMENT.—We are invited in this 
Rule to review our judgment in the case 
of Golam Mandal v. Safer Ali Mandal. That 
Rule was obtained by the defendants, in a 

suit for recovery of rent of homestead land, 
to set aside the decree of the Small Cause 
Court Judge on the ground that he had no 
jurisdiction to try the suit. The Rule was 
heard ez parie,on the 4th June 1914 and was 
made absolute. On the 8rd September 1914 
the plaintiff and two of the defendants appli- 
ed to us to review our decision on two grounds, 
namely, first, that the notice of the Rule had 
not been served upon the petitioners, and, 
secondly, that materials essential for a correct 
decision of the question in controversy were 
not placed before the Court. We accordingly 
granted the present Rule. The allegation 
that the notice of the Rule had not been duly 
served, has not been contradicted by the 
‘opposite party. We have consequently allow- 
ed the matter to be re-argued, and this course 
was clearly desirable in view of the fact 
that the question raised is one of jurisdiction, 
which may affect the decision not merely of 
the case before us, but also of other similar 
cases tried by the Small Cause Court 
Judge. . 

The plaintiff sued the defendant for re- 
covery of arrears of rent of homestead land. 
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An objection taken by the defendants that 
the suit was excluded from the cognizance 
of the Small.Cause Court by Article.8 of the 
second, Schedule to. the Small Cause, Courts 
Aot was overruled by, the Judge in the Court 
below on the ground that a similar 
suit, in. respect of this very land had been 
tried.as a Small Cause Court suit in 1906. 
We set aside the decree made by the Small 
Cause Court Judge in favour of the plaintiff, 
on the ground that there was nothing to show 
that the Judge had been expressly ingested 
by the Local Government with authority to 
exercise jurisdiction with respect to suits of 
this class. We are now invited to review our 
decision on the ground that the Judge had, 
as a matter of fact, been duly authorised by 
the Local Government. In support of this 
contention reliance has been placed upon the 
following notification of the Government of 
Bengal dated the 21st June 1904;— 

"It is hereby notified that the Munsifs of 
Alipore and Sealdah in the District of 94- 
Parganas are vested under clause (5) of the 
second Schedule of the Provincial Small 
Cause Courts Act (LX of 1887) with power 
to try, under the Small Cause Court proce- 
dure, suits for the recovery of rent of home- 
stead lands within their respective jurisdic- 
tions. when the value does not exceed Rupees 
fifty.” It has been argued on behalf of the 
opposite party that this notification is of no 
avail. and that what is requisite is that the 
particular Judge who tries the case should 
have heen expressly invested by the Local 
Government with authority to exercise juris- 
diction with respect thereto; in otber words, 
that the spevial authorization contemplated by 
clause (8) is entirely personal to the presid- 
ing Judge. Inour opinion, this contention is 
well founded. 


Clause (8) of, the, second Schedule to the 
Provincial Small Cause Courts Act excepts a 
suit for the recoyery of rent other than house- 

rent from the cognizance, of a Court of Small 
Canses, unless the Judge of the Court of Small 
Causes has been expressly invested by the 
Local Government, with authority to exercise 
jurisdiction with respect thereto. Clause (8) of 
the Schedule must be read along with sub-sec- 


tion i of section 15, and when they are 80 . 


drawn by, ‘the Legislature between ' ‘a Court of 
Small Causes" and “the Judge of the Court of 
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Small Causes. Clause (8) requires that 
the Judge should have been expressly invest- 
ed with anthority to exercise jurisdiction, and 
not that jurisdiction should have been confer- 
red upon.the Court. The distinction between 
the Court as an institution in which the .adge 
exercises judicial functions and the particular 
individual who presides in that Court is funda- 
mentaland well recognised. (See for instance 
section 6 of the Small Cause Courts Act). 
As an illustration reference may, be made 
the Full Bench in 
Bahadur v. Hradatullah (2), where it was 
pointed out that the word "Court" implies 
a sense of continuity notwithstanding a 
change of officers, On the other hand, 
when we turn to section. 153 of the 
Bengal Tenancy Act, we find an instance 
where a Judicial Officer may be specially 
empowered to exercise a particular jurisdic- 
tion. It is clear, upon a plain reading of, 
clause (8) and assigning to the term “J ndge" 

its natural meaning, that the Legislature in- 
tended that suits for the recovery of rent 
should be tried under the Small Cause 
Court procedure only by such Judges as 
had been expréssly authorised to exercise. 
jurisdiction in that behalf; it was not 
intended that jurisdiction should be con» 
ferred by a general order on a particular 
Small Cause Court, irrespective of the 
qualifications of the individual officer who 
may preside therein. It is not disputed 
that Babu Tincowri Chaudhuri, who tried 
this suit, had never been expressly invested 
by the Local Government with authority 
to exercise jurisdiction with respect to suits 
for the recovery of rent. The notitcation 
of the 2lst June 190+ is, as .we have 
said, of no avail; what was needed.was. a 
notification authorising the particular officer: 
to try suits for the recovery of homestead 
lands after jurisdiction had, been conferred 
upon him under section 25 cf Act XIL of 
188". The order. under section 25 of Act 
XII of 1887 constituted this officer a 
Judge of a Court of Small Causes within 
the meaning of clause (>) of Act [X of 1387, 
as explained in the case of Akshay Kumar 
Shaha v. Hira Ram Dosad AS But as he was 


(2) 6 Ind. Cas. 801; 87 C. 642; 12 C, Lgl, 45; 44. C. 
W. N. 799; 11 Cr. L. J. 407. 
(3) 35 C. 677; 7 C. L. J. 401, 
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not expressly invested. with authoriby to 


try suits for the recovery of- homestead* 
land, he has exercised a' jurisdiction not. 
vested in him by. law; Sahodóra-Mudalt v. Sar-: 
bosobha Dasi (4). Tt is desirable that matters - 


should be set right by the Local Govern- 
ment on an early ‘date by the issue of 
notifications from. time: 4o: time expressly 
investing. particular officers (Whether they 
be Judges of Small Cause Courts under 
sections 6 and 8 of Act IX of 1887-or' sec: 
tion 25. of Act’ KU of 1887) with authority 
to exercise Jurisdiction; in suits for the re- 
covery of rent of specified classes of land and 
of specified--amounts. But in so far as. the 


present suit is concerned, there is - no. escape - 


from the- position -that the : decree 
made without jurisdiction. 
affirm our-previous decision and discharge. 
this Rule; but,- in: view. of the special 
circumstances - of the Suse; we make no. 
order as to costs. Mrs 

We direct that a-Gopy of our. sadane 
be forwarded. to ‘the Local -Government 
for information. and” for such action as 
may be deemed. necessary. 


was: 


Rule discharged; Case sana 


(4) 27 Ind. Cas, 258; 200. L. J. 494; 42 C. 686; 19 
C. W. N. 1030. . 





MADRAS HIGH COURT. 
< Civin Revision :Perrrrox. No: 884 or 1914 
August 5, “915; - s 
Present:— Mr. Justice Srinivasa Alyangar. 
BAMU PATHAN - PraiNTUF—PETITONER 
versus” - 
CHID AMBARA ODAYAN—Devenpant— 


RESPONDENT; 
Morigage—Mortgage-debt, | transfer d s Coidsait 
implied, for title-—Breach of covenant for. title—Suit 
for damages, maintainability of—Cause of action, when 
arises— Transfer of Property Act (IV-of 1882); s. 65. 


There is no impljed covenant: for title on a- trans: ` 


fer. of.a mortgage-debt; as it.can liardl]y be regarded. 
as a transter.of ownership of mm oyes his property. 
[p 179, col. 2.] s 7 

Therefore; in such -a` case’ a suit to recover 
$ damages for an-alleged breach of covenant: for 
title.is. nob maintainable» Tho cause of -action for 
asuit for damages. for breach. of covenant for 
title arises on the execution of the conveyance, {p. 
180, col. 1.] 

Petition, under - section- 25 of Act EX ot- 
1887, praying the High. Court to'revise: thè- . 
decree of the Court ofthe Subordinate Judge 
of Mayavaram,. in Small: Cause Suit - No. 
T805 “of Iis us 7 5 
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Mr, A. V. Visvanatha Sastri for Mr. G. 
S. Ramachandra” Iyer, forthe Petitioner. - | 

< Mri- E. 8. Jayarama Iyer, for the Re- 
spondent; 


JUDGMENT.—The . plaintiff obtained an 
assignment of a mortgage-debt' from the 
defendant and sued the mortgagor for the 
mortgage amount. That suit was dismissed 
on the. ground that the mortgagor had no 
title to the mortgaged properties. Why the 
plaintiff did not obtain a personal decree 
against the mortgagor is not explained. 
The plaintiff brought the present action in’ 
the Small Cause side of the Sub-Court,. 
Mayavaram, to recover damages for an 
alleged breach of a covenant for title.. The 
lst Court dismissed the suit and this ap- 
plication is to revise the decree of the first 
Court. Plaintiff contends that the mortgage 
is an interest in immoveable property, that 


_ the transfer was a sale of immoveable pro- 


perty and by virtue of section 55 of the 
Transfer of Property Act, the defendant 
should be deemed to have contracted that 
the interest which he professed to transfer 
subsisted. 

A. charge on land is undoubtedly an in- 
terest in immoveable property, and I will 
assume, though there is a difference of 
opinion on this point, that for the transfer 
of such a charge, the formalities required 
for the sale of immoveable property should 
be complied with. See Ramasamz Pat'ar v. 
Chinnan Asari (1), Subramaniam v. Perumal 
Reddi (2), and section 8, Transfer of Pro- 
perty Act, Ghose on Mortgage, page 72 
(note). “But I.am- not prepared to hold that 
there.-is an- implied covenant for title on a 
transfer of a mortgage-debt. A transfer 
of a mortgage can hardly be regarded as 


“a transfer. of ownership of immoveable pro- 


perty.. What is sold is primarily not the 
charge but the debt [Subramaniam v. Peru- 
mal Reddi (2)|; and the rights of such a 
transferee are practically the same as those 
of: a transferee. of an actionable claim, though 
a mortgage-debt is not an actionable claim 
as defined in the Transfer of Property Act. 
In a transfer. by way. cf mortgage there is 
-implied a covenant for title and the trans-. 
foree’ of a mortgage gets whe benefit of this 


(1) 24 Xt. 449; 11 M. D. 3182; 23524 
(2) 18 E7454: BMR Doo 0 0o v 
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covenant. [See section 65, clause (a), of the 
Transfer of Property Act]. My attention 
has not been drawn to any case, Indian or 
English, in which such a covenant was 
implied; on the other hand the case of 
Marnham v. Weaver (3) seems to assume 
that there is no such covenant. I agree with 
the lower Court that the plaintiff has no 
cause of action against the defendant. Further, 
the suit appears to be barred by limitation, as 
the cause of action for a suit for damages 
for breach ofa covenant for title arises on 
the execution of the conveyance. As, how- 
ever, the question was not argued before me, 
Ido not desire to express any final opinion 
on the question. 

I dismiss the petition with costs. 
` ‘Petition dismissed. 

(8) 80 L. T. 412, 


BOMBAY HIGH COURT. 
Saconp Civin Appean No. 198 or 1914. 
June 21, 1915. 

"Present:—Sir Basil Scott, Kr., Chief Justice, 
and Mr. Justice Shah. 
VIRCHAND VAJEKARAN SHET— 
PLAINTIFF— APPELLANT 


versus 
KONDU KASAM ATAR AND OTHERS 


—Derunpants RESPONDENTS. 

Limitation Act (IX of 1908), s. 22—Mortgage, suit 
on, filed within time—Added defendants, limitation 
against——Histate of mortgagor libility of. 

A mortgage, effected on the z8rdof June 1899, 
became due on demard onthe Ist January 1900. 
The suit to enforce payment of money was brought 
after the death of the mortgagor, a Muhammadan, 
against his only son, a minor, on the 28rd of June 
1911. The defendant's guardian urged that the 
mortgagor left other heirs, a widow and two daugh. 
ters, The plaintiff applied, on the 29th of January 
1912, to have them added as parties and they were 
so added on the 12th of February 1912. The added 
defendants contended that the suit was barred as 
against them under section 22 of the Limitation Act: 

Held, that the addition of parties after the 
expiry of the time for the institution of a suit does 
not necessarily involve its dismissal under section 
22 of the Limitation Act. 

Held, further, that this suit was not barred 
against the added defendants inasmuch as the money 
was specifically charged on the whole property and 
the property was liable to be sold in satisfaction 
of the mortgage in priority to the satisfaction of any 
interest derived from the mortgagor subsequent to 
the date of the mortgage, 


Second appéal from the decision of he Dis- 
trict Judge of Thana, in Appeal No. 5 of 
1913, confirming the decree passed by the 
Subordinate -udge at Kalyan, in Civil Suit 
No. 114 of 1911 

Mr. P. B Shiugne, for the Appellant. 

Mr. W. B. Pradhan, for the Respondent. 

JUDGMENT.—This suit was brought by 
a mortgagee under a simple mortgage to re- 
cover the amount of his claim by sale of the 
mortgaged property. 

The mortgage was effected on the 23rd 
of June 1899, the mortgage-debt becoming 
due on demand, which was made on the Ist 
January 1900. The suit was instituted after 
the death of the mortgagor, a Mu- 
hammadan, against his only son, a minor, on 
the 28rd of June 1911. It was, therefore, 
within time if properly constituted. 

The plaint alleged that the mortgagor was 
dead, that his only heir was the defendant 
and that the property of the deceased was 


' in that defendant’s possession. 


The defendant's guardian having alleged 
that the deceased left other heirs, a widow 
and two daughters, the plaintiff applied, on 
the 29th of January 1912, to have them 
added as parties and they were so added on 
the 12th of February 1912. 

It was then contended by the added de- 
fendants that the suit was barred as against 
them under section 22 of the Indian Limita- 
tion Act. This plea found favour with the 
lower Courts and the suit for sale was dis- 
missed so far as the shares of the added 
dofendants were concerned. 

In our opinion the judgments of the ower 
Courts cannot be supported. 

The suit was properly brought by the 
plaintiff to enforce payment of money charged 
upon immoveable property within twelve 
years of the date when the money sued for 
became due. The money was specifically 
charged on the whole property and the pro- 
perty was liable to be sold in satisfaction of 
the mortgage in priority to the satisfaction of 
any interest derived from the mortgagor 
subsequent to the date of the mortgage. 

A decree for sale obtained after contest in 
the suit as originally constituted would have 
been binding on the other heirs even though 
they had not been added: Assamathem Nessa 


Bibee v. Roy Luichmeepui Singh (1) and 
' (1) 4 C. 142 (F. B.); 2 O. L. R, 228; 1 Shome L, Ry 
219, : 


^ 
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Davalava v. Bhimajt Dhondo (2). The suit, 
therefore, was, as originally filed, one in 
which the plaintiff conld have obtained the 
relief sought. It was not improperly consti- 
~ tuted in the sense of being instituted only 
against one of several parties toa contract. 
Nor was it instituted to enforce claims 
against shares in the hands of heirs: it was to 
enforce a mortgage lien binding on the whole 
property in the hands of any heir of the 
mortgagor. As pointed out in Guruvdyya ve 
Dattairays ‘31, the addition of parties after 
the expiry of the time for institution of the 
suit does not necessarily involve its dismissal 
under section 22. We set aside the decree 
of the lower Court and decree the plaintiff's 
claim for sale against all the defendants with 
all costs to be added to the mortgage-debt. 


E " Decree set aside. 
2) 20 B. . 


(3) 28 B. 11; 5 Bom, L. R. 618. 





CALCUTTA HIGH COURT. 
First APPEAL No. 211 or 1912. 

June 9, 1915. 
Present:—Justice Sir Asutosh Mookerjee, Kr., 
and Mr. Justice Roe. 

MATI LAL PODDAR-——PLAINTUFEF-— 
APPELLANT 
versus 
JUDHISTIR DAS TEOR AND OTAERS— 


DEFENDANTS——RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. VI— 
Pleading—Plaintiff bound to stale nature of deeds 
supporting his title—Parties to be restricted to their 
pleudings—Inconsistent pleadings, 


It is absolutely essential that a plaint, not. 


to be embarrassing tothe defendants, should state 
those facts which will put the defendant on his 
guard and tell him what he will have to meet 
when the case comes on for trial, It is not necessary 
to seb out the evidence whereby the plaintiff pro- 
poses to prove the facts Which give him the title 
Lp. 182, col. 1.] 

A plaintiff is bound to state the nature of the 
deeds on which he relies in deducing his title from 
the person under whom he claims and show the 
devolution of the estate to himself. [p 182, col. 1.] 

Parties should be held strictly to their plead- 
ings and should nob be allowed to prove at the 
trial any fact which is not stated in their pleadings. 
[p. 182, col. 1.] 

A plaintiff may in certain circumstances rely upon 
several different rights alternatively though they 
may be inconsistent. But he cannot be permitted to 
allege two absolutely inconsistent statements of facts 
each st which. is destructive of the other. f». 183, 
cel. 1. , 
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Appeal against the decree of the 
Subordinate Judge of Dacca, dated the 


6th May 1912. 

Babu Gopal Chunder Das, for the Appel. 
lant. 

Babus Joges Ü^under Roy and Upendra 
Lal Roy, for the Respondents. 

JUDGMENT.—This is an appeal by the 
plaintiff against the preliminary decree in 
a suit for partition of joint property. 
The decree has been assailed on two 
grounds, namely, first, that the lower Court 
has erroneously determined the share of the 
plaintiff; and, secondly, that the lower Court 
has made an incorrect order for costs in 
favour of the defendants. 

As regards the first ground, it appears 


that the disputed property was, on the 
10th September 1898, purchased at an 
execution sale for Rs. 6,0130 by a 


person whom we shall cal X. X had a 


brother Y who had four sons A, B, O 
and D. On the Yth November 1900, X 
conveyed a  six-annas share of the 


property to his three nephews A, B and 
O. On the 14th June 1910, A transferred 
a two-annas share to the defendants on 
the assumption that he was competent to 
deal with that share as one of the three 
brothers in whose favour the conveyance 
had been executed by X. On the 6th 
October 1910, X, B, C and D conveyed 
fourteen-and-a-half-annas share to the 
plaintiff, namely, a ten-annas share held 
by X, and four-and-a-half-annas share 
claimed by B, OC and D, onthe hypothesis 
that the conveyance by X, though nominally 
in favour of 4, B and O, had really 
benefited A, B, C and D. On the 23rd 
January 1°11, the plaintiff commenced 
fhis action for partition on the allegation 
that he was entitled to fourteen-and-a- 
half-annas share of the property while 
the defendants were entitled to the 
remaining one-and a-half-annas share, 
The defendants answered that they had 
acquired a good title to a  two-annas 
share by their purchase from A. and 
that the plaintiff was entitled to only 
fourteen-annas share. 


The plaint, it may be observed at the 
outset, is singularly meagre; it does not 
narrate the history of the titleof tke plaintiff, 
nor does it mention the deeds whereby 
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“he title had - devolved on bim. The 
defendants accordingly urged .in their 


written statement that the plaintiff was 
not entitled to relief ona plaint so framed 


and was bound to disclose the details 
of his -title. This contention -was well 
founded, as the plaintiff. was tound to 
State die. nature ofthe: deeds .on: which 


“he: relies in: dedneaing: dis title from the 
person under. whom he: claims ^ and ‘'to 
‘show the- devolution of the estate to 
himself: Philipps v. Philipps (1), Darbyshire 
v. Leigh (2), Davis v. James (8); for as 
Cotton, L. J., said in Philipps v. Fhilipps 
(1), it is absolutely essential that the 
pleading, not to be embarrassing to the 
defendants, should state thosefacts which will 
put the defendants on'their guard and tell 
them what they will have to meet when 
“the case comes on for trial. This much 
the plaintiff is bound to do, though he 
need not: set out the evidence. whereby 
-he proposes to prove the. facts which 
give him the title: Williams v. Wilcox (4), 
Gautret y., Egerton (5). The Court, however, 
took no notice of the objection, and 
raised a comprehensive i issue in these terms: 

“What is the share of. the plaintiff in 
the properly in suit." The plaintiff was 
thus left free to nullify’ the salutary rule 
enunciated by Brett, L. J., in Philipps v. 
‘Philipps (1) that the parties should be 
held strictly to their.pleadings and should 
not be .allowed to prove at the trial any 
fact which is not. stated in the pleadings. 
What the consequence has ` been, we 
realise when we come to examine the 
_case on the merits. We find 
title alleged by the plaintiff is contrary 
to the tenor of the admitted deeds. On 
the face of the sale-certificate, X became the 
sole owner by purchase of the property in 
dispute. Under the conveyance executed 
by X in favour of A, B and OC, they 
became jointly interested in @ six-annas 
‘share. After this transaction, a ten-annas 

(1) (1878) 4 Q. B. D. 127; 48 L. J. Q, B. 185; 39 L. 
T. 556; 27 W. R. 430. 

(2) (1896, | Q. B. 554; 65 L. J. Q. B. 300; T L. 7. 
241; 44 W. R 452. 

(3) (1884) 26 Ch. D. 778; 53 L. J. Ch. 528; 50 L. T. 
115; 82 W. R. 406. 

4 (18988 R A. & E. 31426 p. 88:38 ^. & P. 606; ! 
W. W.& H. 471; 1 L. J. Q. B. 229; 112 E. R. 867; 47 
R.R 695. 

(5) (1867) 2 C. P. 871; 86 L, J, O. P, 191; 16 
zL- T. 17; 16 W. Ri 688, 
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share was left- to X. Üonssaddully: A 
was prima facie entitled to a two-annas 
share which he transferred to the defendant. 
B and C were entitled to a four-annas, 
while their uncle X had a ten-annas 
share; this they conveyed to the plaintiff, 
-Who "hereby obtained .a' fourteen-annas 
share, ': D -was ‘apparently: nob entitled to 
any share at’ all. rThe'claim: of the: plaintiff 
toya » fourteen-aind-half-annas “share cannot 


consequently he sustained, unless it is estali- 


lished that "these deeds do not represent 
the true state of facts. The plaintiff in 
his plaint has furnished no indication of 
the source of his title, nor does he afford 
a clue to the grounds, if any, upon which 
he challenges the admitted deeds.. When 
we-turn to the evidence, however, we find 
that he has attempted to develop two in- 
consistent cases. He called “one ‘of his 
vendors, namely, X to ^prove that X and 
Y, who were separate in food and estate, 
became joint owners of the property by 
purchase at the execution sale and thatthe 
consideration “‘was' furnished by them in 
the proportion of ten .to ‘six, though the 
purchase was made in the name of X 
alone.. The witness added that thereafter 
Y took a conveyance from him in respect 
of a six-annas share in ‘the name of his 
three major sons. X in substance repudiat- 
ed the allegations he had solemnly made 
in the conveyance “ini favóür ‘of his 
nephews. On ‘this basis, the’ plaintiff can 
succeed only if he proves that what pur- 
ports to be a conveyance to 4, B and O, 
is in reality & deed of relinquishment in 
favour.of their father Y, and thatupon the 
death of the latter, his four sons A, B, C 
and D have taken equal shares ‘by right 
of inheritance. The plaintiff then called 
another. set of witnesses, namely, his ven- 
dors B, O and D ‘to contradict the allega. 
tions of X, on the hypothesis that 
the property was acquired by. X alone 
and was transferred by him for con- 
sideration under ‘the conveyance in the 
names’ of A, B and C either to Y or to 
A, B, Gand D. The: defendants found 
themselves in a position of embarrassment, 
when these contradictory allegations were 
sprung upon them, -witliout any indication 
afforded in the plaint į .but fortunately, the 
testimony cf one set of witnesses - neutralis. 


ed that of the other, and the Subordi- 
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nate Judge held. that the plaintiff had failed 
io prove his title to any share in excess 
of fourteen annas. ln our opinion, the 
plaintiff should not have been allowed t» 
proceed on the :laint as framed; he should 
have been called upon to soeolly in his 
statement of claim, the nature of the deeds 
and transactions from which he deduced his 
title. The plaintiff, deliberately and for 
obvious reasonà, departed from the well. 
recognised rule applicable to the matter ; 
when the plaint was filed, he could not 
make up his mind which alternative to 
choose, and consequently left his case to be 
developed by his witnesses Now, it may 
be conceded that a plaintif may in cartain 
circumstances rely upon several different 
rights alternatively, though they may be 
inconsistent. This was recognised by the 
Full Bench in Narendra Nath Barari v. 
Abhoy Charan Chattopadhya (6) and is in 
conformity with the rale recognised in 
Philipps v. Philipps (1); Berdan v. Greenwood (7); 
Hawkesley v. Bradshaw (8) and In re Morgan, 
Owen v. Morgan (9). But as pointed out by 
the Judicial Committee in Mahomed Buksh 
v. Hossein? Bibi (10), the plaintif cannot be 
permitted to allege two absolutely incon- 
sistent statements of facts each of which is 
destructive of the other. Tù the case be- 
fore us, the plaintiff, it is true, did not 
make a definite case in the plaint but 
sought at the trial to develop two incon- 
sistent cases on the testimony of two 
different sets of witnesses. The Subordinate 
Judge rightly held that the evidence was 
not reliable enough to establish either the 
one case or the other. He has pointed out 
that the evidence to show that the execu- 
tion purchase, though made in the name 
of X, was for the benefit of both X and 
Y, is utterly untrustworthy. The two bro- 
thers at the time were separate. There is 
no independent evidence to corroborate the 
assertion of X that a proportionate part 
of the consideration was furnished by Y. 

16) 40. 555 4 0. L. J. 437; 11 W N. 20 (E. B) 
‘LM. L. T 3604. 

(7) (1878) 8. Ex. D. 251; 47 L. J. Ex, 628; 89 L. T. 
293, 268 W R. 902. 

(8) (1880) 5 Q. B. D. 302; 49 L. J. Q. B. 833; 42 L. 
JT. 285, 28 W, R 557. 

(9) (1847) 85 Ch. D. 492; 5€ L. J. Ch. 603; 66 L. T. 
508: 35 W. R. 705. 

(10) 15 O 684 15 I. A. 81; "2 Ini. Jur, 291; 5 Sar. 
P. C. J. 176. 
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Nor is there any trustworthy evidence to 
Show that, after this purchase, Y obtained 
joint possession of the property along with 
X. Thera is, on the other hand, no tangi- 
ble evidence to prove that the conveyance 
executed by X in favour of d, B and O 
was really a conveyance in favour of Y, 
or of 4, B, O and D. Tt was suggested 
at one stage of the argument in the Court 
helow, and that suggestion, has been repeat- 
ed id this Odlirt, that the conveyrnce might 
possibly be treated as & deed of relinquish- 
ment, This theory. is extremely improbable, 
lf the parties really intended the document 
to operate as a deed of release, there is 
no conceivable reason why it should not 
have been described as such; it is inex- 
plicable why recitals untrue in fact should 
have been deliberately inserted in the deed, 
and why a large amount should have been 
paid as stamp duty on the conveyance, 
while a smaller amount would have sufficed 
for a deed of release. We are clearly of 
opinion that the plaintiff has failed to prove 
that the deed of conveyance by X in favour 
of A, B and C was in reality other than 
what it purported to be. But the appel- 
‘lant has argued that as the parties in a 
suit for partition occupy the position of 
counter-claimants, it was incumbent upon 
the defendants to set up and establish their 
special case. There is plainly no force in 
this contention. The defendants had no 
occasion to meet any case alleged in the 
plaint, while the two alternative cases 
developed in the evidence were destructive 
of each other. The first ground consequent- 
ly fails. 


As regards the second ground, it has not 
been seriously disputed by the respondents 
that the order for costs is erronéous. The 
Subordinate Judge has allowed the defend. 
ants the full amount of Pleader's fees on 
the value of the suit. This order could 
not properly be made at the stage of the 
preliminary decree, when the matter in 
éohtroversy related only to a ‘half-anna 
share in the property valued at Rs. 320. 
We hold accordingly that the Pleader’s fee 
in Court below should have been assessed 
at one gold mohur only and that the 
total costa allowed to the defendants should 
have been fixed at Rs, 42-1-9 instead of 
Rs, 376-1-9, Subject to this variation, 
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the decree of the Subordinate Judge 
will be affirmed. The respondents are en- 
titled to their costs in this Court. We 
assess the hearing fee at two gold mohurs. 


Decree modified. 





MADRAS HIGH COURT, 
Seconp Civin AprgAL No. 990 or 1914. 
September 22, 1915. 
Present:-Mr. Justice Sadasiva Aiyar and 
Mr. Justice Phillips. 
KOLANGORATH RAMAN NAYAR AND 
OTHERS-— PLAINTIFFS-—À PPELLANTS 
versus 
KANNOTH alias KANDOTH VELLA- 
RIKKA KUNHI KOLANDAN 
MUSALLAR AND ANOTRER—DEFENDANTS— 


RESPONDENTS. 

Malabar Law—Kanom mortgage with covenant for 
perpetual renewal — Intention — Clog on equity of 
redenvption—Denial of jenmi’s title—Forfeiture-—State- 
ments of.deceased persons not made in course of busi- 
ween eared of—Evidence Act (I of 1872), 
s. 32 (2). 

A kanom mortgage, with a covenant for perpetual 
renewal, is rather a perpetual kanom than an 
ordinary mortgage with a clog on the equity of re- 
demption and is, therefore, not invalid- The kanomdar 
in such circumstances does not forfeit his kanom 
mortgage by denying the jenmi’s title. [p. 185, col, 2; 
p. 186, col 1] 

. Raman Nair v. Vasudevan Namboodripad, 27 M. 26, 
followed. 

Venkatasubbayya v. Venkayya, 16 M. 230; 1 M. L. J. 
677; Neelakandham v. Ananthakrishna Aiyar, 30 M. 61; 
-16 M. L. J. 46"; 1 M. L. T. 426; Thumbusawmy Moodelly 
v. Hoosain Rowthen, 1 M. 1; 2T. A. 241; 3 Suth. P. C. J. 
198; 8 Sar P. C. J. 531; Gopalan Nair v, Kunhan 
Menon, 30 M. 300 at p. 303; 17 M. L. J. 189; 2 M. L. 
T, 161; Mayavanjari Raman Nair v. Kandapurn Nayar, 
JM. H.C. R. 445; Mayavanjari Chumaren v, Nimini 
Mayuran, 2 M. H. C. R. 109, referred to. 

Mere assertions of title as owner by a person 
having rights in lands of a very substantial kind 
should not necessarily be treated as denial of the 
title of a landlord whose rights are of an attenuated 
character. [p. 185, col. 2.] 

Abbakka Shetthi v. Seshamma, 26 Ind. Cas. 944; 
(1914) M. W. N. 915; 16 M. L. T. 442, followed. 

Statements of deceased persons not made in the 
usu»l course of business are not admissible in 
‘evidence under section 82 (2) of the Evidence Act. 
-[p. 186, col. 2.) 

Second appeal against the decree and 
"judgment of the Court of the Subordi- 
nate Judge of Tellicherry, in Appeal Suit 
No. 387 of 1911, preferred against that 
of the Court of the District Munsif of 
Tellicherry, in Original Suit No. 167 of 
1910. 
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-Mr. K. P. M. Menon, for the Appellants. 

Mr. T. K. Govinda Adyar, for the Respond- 
ents. 

JUDGMENT. ] 

Sapastva Aryan, J.— The plaintiffs are the 
appellants. They are the jenmies of the plaint 
lands, but their predecessors-in-title had 
executed a perpetual kanom (see Marupat, 
Exhibit A), in December 1857 in favour of the 
1st defendant’s ancestor for the sum of Ra, 120 
reserving anominal rent of one fanom per year. 
Whether this one fanom is to be treated as the 
agreed excess annual profits which the usufruc- 
tuary kanom mortgagee is to pay to the mortga- 
gor, or whetherakanom mortgage being usually 
held to be (as a combination of a mortgage 
and a lease) an anomalous mortgage, the 
one fanom is to be treated as rent seems to be 
an arguable point. The plaintiffs treat the 
1st defendant in the plaint as both mortgagee 
and lessee, »nd contend that the lease has 
been forfeited becanse the Ist defendant 
denied in a reply notice, Exhibit F (alleged 
to have been signed and sent by him), dated 
January 1908 that he wasa tenant under the 
plaintiffs. (See paragraphs 4 and 5 of the 
plaint which does not refer to any other 
denial of title before the date of suit.) The 
plaintiffs did not treat the kanom of 185: in 
the plaint as a perpetual kanom, but as an 
ordinary kanom for the customary period of 
12 years andcontended in their plaint, para- 
graph 6, that the cause of action arose on the 
26th December 1869. They also gave an- 
other date for the cause of action namely, the 
date of Exhibit F (1éth January 1909). 

The District Munsif found (a) that the 
kanom was not one for 12 years as alleged 
in the plaint, but an irredeemable kanom (see 
paragraph 10 of his judgment). 

(b) That the Ist defendant did send reply, 
Exhibit F, though he denied having sent it. 

(c) That the lst defendant forfeited his 
irredeemable kanom tenure by reason of the 
plaintiffs! title in the letter Exhibit F. 

On these findings he gave judgment for 
the plaintiffs for redemption of the kanom. 

The learned Subordinate Judge on appeal 
agreed with the District Munsif that the 
reply notice, Exhibit F, was proved to have 
been sent by the Lst defendant, but held on the 
strength of Raman Nair v. Vasulevan 
Namboodripad (1) that a perpetual kanom 


(1) 27 M. 26. A 
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is not forfeited by denial of the landlord's 
title. 
suit reversing the District Munsif’s judgment. 

The contentions before us in second appeal 
are— 

(1) That the élause in the Marupat, Exhibit 
A, against surrender is a clog on redemp- 
tion, invalid in law and as such inoperative. 
(See 2nd ground of second appeal memo.) 

(2) That the perpetual right must be held 
to have been forfeited on the ground of the 
denial of the landlord’s title, the case of 
Raman Nair v. Vasudevan Namboodripad (1) 
not being applicable to the facts ‘of the 
present case. (See the 5th ground of second 
appeal memo.) 

As regards the first contention, the mort- 
gage now in question is dated in 1857. This 
Court in several cases [see for example 
Venkatasubbayya v. Venkayya (2) and 
Nee'akandhan. v. Ananthakrishna Atyar (8)] 
has followed the ruling of their Lordships of 
the Privy Council in Thumbusawmy Moodelly 
v. Hoosa’n  Rowthen (4), which held that 
the law of India was not the law of 
the English Courts of Chancery in respect 
of stipulations in documents of mortgage 
restricting the right of redemption, that 
the Indian Courts, whenthey applied the rules 
of the English Chancery Courts in such 
cases, "assumed the functions of the Legis- 
lature’, and that, as regards mortgages made 
before 1858 when the erroneous course of 
decisions began in Madras, the intentions of 
the parties to the mortgage should be carried 
out without reference to the decisions of the 
English Courts of Equity. 

As regards anomalous mortgages executed 
after the Transfer of Property Act came into 
foree, also the provisions for perpetual 
renewal are valid according to the opinion of 
the present Chief Justice found in Gopaian 
Nair v. Kunhan Menon (5). 

In the case of Kottal Uppi v. Hdavalath 
Thathan Nambudirt(6), a perpetual kanom was 
recognised by this Court and relief 
was granted against the forfeiture of the 
perpetual term incurred by the breach of the 
stipulation in the kancm-deed that forfeiture 

(2) 16 M. 230; 1 M. L. J. 677. 

(3) 80 M. 6l; 6 M. L. J. 462; IM, L, T 426, 

(4) 1M. 5 zl A. 241; 8 Suth. P. C. J. 198; 3 Sar. 


P. C, J. 631. 
(8) 30 M. 300 at p. 308; 17 M. L, J. 189; 2 M, L, T. 


8l. 
to 6 M. H. O. B, 258, 
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would be incurred by non-payment of rent 
regularly. 


This contention, again, about the perpetual 
term being illegul, was not put forward in the 
plaint which relied only on the forfeiture by 
reason of the denial of title in the notice, 
Exhibit F. I would, therefore, reject this 
contention. 


Coming to the second contention, the 
respondent’s learned Vakil attacked the 
finding of the lower Courts, namely, that the 
lst defendant signed and sent the reply, 
Eixibit F, as not supported by any legal 
evidenee. Neither Court refers to any posi- 
tive evidence that the lst defendant signed 
and sent Exhibit F. The District "Munsif 
presumes thai the lst defendant must have 
signed and sent it because in two previous 
documents, Exhibits K and M, he had set up 
kudima jenm title. The Subordinate Judge 
says without reference tc any evidence what- 
ever, “I find that the reply, Exhibit F, is 
proved to have been sent by the lst defend- 
ant.” The fact that Exhibits K and M are 
genuine is not legal proof that Exhibit F is 
genuine. The only evidence in the case on 
the plaintiff’s side about Exhibit F is that 
the plaintiffs kartyasthan was told by the 
writer of Exhibit F that the. writer wrote it 
at the request of the Ist defendant. That 
statement of the writer who is now dead, made 
to the plaintiff's kariyasthon is not alleged to 
have been made in the ordinary course of the 
writer's business. That statement, therefore, 
does not come under section 22, clause, 2 of 
the Evidence Act and cannot prove that the 
lst defendant did ask that writer to write 
Exhibit F. That is the only denial of title 
relied upon in the plaint. Mr. K. P. M. 
Menon, the learned Counsel for the appellant, 
relied upon the denial of title in Exhibits K 
and M. But apart from the fact that these 
alleged denials are not relied upon by the 
plaintiffs in the plaint, 1 think that assertions 
of title as owner by a person having rights 
in lands of a very substantial kind should not 
necessarily be treated as denial of the title 
ofa landlord whose rights are of a very 
attenuated character [see also  Abbakka 
Shetthi v. Seshamma (7) decided by 
Napier, J., and myself as tothe caution re- 


CD) 25 Ind. Cas, 944; 16 M. L. T 442; (1914) M, W. 


186 
MAYA DEVI t. RAM CHAND. 


quired to he exercised by Indian Courts in 
“applying the doctrine of forfeiture of denial 
of title. 

Further, I am prepared to follow the 
decision of Boddam, J, and Bashayam 
Aiyanagar, J.,in Raman Nair v. Vasudevan 
Namboodripad (1) that such denial by a 
mortgagee within the period of his con- 
tractual mortgage term does not work a 
forfeiture of the term. It was argued that 
"Raman Nayar v. Kanüdapuni Nayar (8) and 
Mayavanjart Chumaren v. Néminz Mayuran (9), 
which the learned Counsel contends are in 
his favour, have not been considered in 
Raman Nair v. Vasudevan Namboodripad (1), 
Y cannot aecept this argument, as the Vakils 
“who argued that case (Messrs, Sankaran 
Nair and Sundara Aiyar) were two of the 
most eminent Vakils of this Coart. Sir 
Bhashyam Aiyangar (one of the learned 
Judges who decided that case) and those 
two learned gentlemen (who also became 
learned Judges of this Court afterwards) 
possessed quite exceptional knowledge of 
Malabar Law, including the case-law. 

Further, the judgment in Raman Nair v. 
Vasudevan Namboodripad (1) does refer to 
decisions cited by the respondents’ Vakil and 
states the effect of those decisions. I am 
quite satisfied, therefore, that these two cases 
must have been cited before the learned 
Judges who decided Raman Natr v, Vasudevan 
Namboodripad (1). That case clearly decided 
that while the customary period of 12 years 
for an ordinery kanom cannot be availed of 
by a mortgagee who denied his mortgagor’s 
title within that period, such a denial of the 
mortgagor’s title does not make the mort- 
gagee liable to forfeit the term contracted for 
between the parties. As the term contracted 
for in this case is a perpetual term, it cannot 
be forfeited by denial. I am not inclined to 
question the correctness of the decision in 
Raman Nair v. Vasudevan Numboodripad (1) 
after this length of time, though the 
distinction made between the case of a 
customary term and a contractual term 
in that decision may be rather fine (see 
also the criticism of this decision in Moore's 
Malabar Law, pages 229 and 230). 

In the result I- would dismiss the second 
appeal with costs. 

Puiiies, J.—I concur. 

Appeal dismissed, 

9 1 M. H. C. R. 445. 

(9) 2M. H. C. R. 109, 
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PUNJAB CHIEF COURT. 
Sgcoxp'Crvit Appegan, Nó. 1274 or 1918. 
July 28, 1915. 

Present:— Mr. Justice Shadi Taal and 
Mr. Justice LeRossignol. 
Musammat MAYA DEVI AND ANOTHER— 
DEFENDANTS— APPELLANTS 
versus 
RAM CHAND—P taintiyp— RESPONDENT. 

Hindu Law-—Marriage—Guardian appointed by 
Court—Infanl girl given in marriage without guardian's 
consent or in disobedience of Court's order, effect of — 
Marriage performed in inauspicious times- Right to 
give girls in marriage—Duty-of giving girls i marriage, 
rules as to, nature of —Quardians and Wards Act (VIII 
of 1890), s. 24. 

A Hindu matríuge performed at atime regarded 
inauspieious by the astrologers cannot be treated as 
ineffectual in law. [p. 187, col. 1.] 

Under Hindu Law, in the event of the father and 
paternal male rolations losing their right by 
death or waiver to give & girl in marriage, the right 
of selecting the husband for a female infant devolves 
on the mother. [p. 187, col. 1.) 

The rules as to the duty of giving Hindu girls 
in marriage are directory and not mandatory. 
Therefore, in the absence of force or fraud, a Hindu 
marriage otherwise legally contracted and performed 
with the necessary ceremonies is not invalidated 
by the absence of consent of the guardian entitled 
to give such consent. [p. 187, cols. 1 & 2.] 

Venkatacharyulu v. Rangacharyulu, 14 M. 816; L M. 
L. J.'85; Ghazi v. Sukru, 19 A. 615; A. W. -N. (1897) 
189; Mulchand Kuber v. Bhudhia, 22 B. 812, relied 
upon. : 

Dyal v. Narain Das, 604 P. R. 1884, distinguished. 

The circumstance that the marriage of a Hindu 
girl was celebrated by her guardian in disobedience 
of the order of the Civil Court would not invalidate 
the marriage, if it was performed by the guardian 
in good faith and for the welfare of the minor and 
if in the absence of that guardian’s appoinfmént 
under the Guardians and Wards Act by the Court, 
the guardian would have been éntitled to give the 
girlin marriage. [p. 187, col. 2.] 


Second appeal from the decree of the 
Court of the Divisional Judge, Gujranwala 
Division, at Lahore, dated the 24th May 
19 3, affirming that of the District Judge, 
Gujranwala, dated the 23rd December 1912, 
decreeing the claim. 

The Hon’ble Mr. Muhammad Shafi, K. B. 
for the Appellants, 

Mr. Kirkpatrick and Lala Tírath Ram, for 
the Respondent. 

JUDGMENT.—'his second appeal arises 
out of an action brought by the respordent, 
Ram Chand, against his wife, Musammat 
Maya Devi, for the restitution of conjugal 
rights. The facts which are relevant to the 
point of law in issue in this appeal are simple 
pnd may be stated in a few words 
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.Musammat Maya Devis father -died in 
1908, and in.1905 Musammat Radhi, her 
_mother, was appointed her guardian by 
‘the District Court, with the direction that 
she should not perform - the marriage of 
the minor without -the sanction of the 
tourt. It appears that the mother cele- 
"brated the marriage of her daughter with 
Ram ‘Chan@ sometime in 1909 without 
obtaining ‘the necessdiy permission ‘of “the 
‘Court, and the factum of this marriage is 
‘no longer in dispute. The cardinal point 
for consideration is whether the Court should 
refuse to recognise the ‘ validity of ‘the 
marriage. ` ? 
" We may state at once that the fact that 
the marriage was solemnized in the sangat 
year does not render it invalid. A sangat 
year may be an inauspicious time, but there 
"is ^no authority for holding that the 
marriage performed at a time regarded 
inauspicions by the astrologers should be 
- treated as ineffectual in law. Nor do we 
consider that the disparity in the ages 
of tke “parties is such as’ would constitute 
a sufficient reason’ for setting aside 
the `` marriage, which has been duly 
solemnized. x 
Theré was some discussion before us as 
to whether the marriage was performed in 
accordance with the Hindu rites or whether 
it was, what is commonly known, an anand 
“marriage. The Courts below have not 
recorded a clear finding on this point but 
‘the report of the Commissioner, who is 
a retired officer of judicial experience, is 
that the marriage was celebrated according 
-to the ceremonies prescribed by the Hindu 
Law and’ we think his view is sup- 
ported by the evidence on the record. 


It is manifest in the event of the father 
and paternal male relations having lost 
`. their right to give the girl in marriage 
_ by death or waiver, the right of selecting 
the husband for a female infant devolves 
„upon the mother and Musammat Radhi was, 
according to the rules of Hindu Law, fully 
_competent to give her daughter in marriage. 
The rules as to the duty of giving (girls) 
‘in marriage are directory and not manda. 
_tory and it has been held over and over 
‘again that in the absence of force 
or fraud, & Hindu marriage otherwise 
_legally- contracted and performed with the 
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necessary ceremonies is not invalidated by 
the, absence of consent of the guardian 
entitled to give such consent, vide Venka- 
tacharyulu v. Hangacharyulu (1). Ghazi v. 
Sukru (2) and Mulchand Ruber v. Bhudhia 
(4). The judgment in Dyal v. Narain Das 
(4) does not lay down any rule to the 
conirary and it appears that the Court on 
the peculiar circumstances of that case 
annulled the marriage because it was 
celebrated by the mother in opposition’ to 
her husband's authority and because the 
marriage was found to be unnecessary and 
unsuitable. It is doubtful whether those 
circumstances would justify a Court in 
setting aside a Hindu marriage performed 
with the usual rites, but the ruling has 
clearly ‘no applicability to the case 
before us. 

It follows from the above discussion that 
if no proceedings had been taken under 
the Guardiansand Wards Act and if the 
mother had not been appointed guardian 
by the Court, the validity of the marriage 
in question, which was performed by her 
in good faith and for the welfare of the 
‘minor, could not have been successfully 
contested -in a Court- of aw.’ And we 
do not think that the absence of sanction 
has the effect of invalidating a marriage 
which is otherwise legally contracted. ‘In 
fact the Bombay High Court in their 
judgment in Bat Dwiali v. Mott Karson 
(5) decided that the circumstance that 
the marriage was celebrated in disobedience 
of the order of a Civil’ Court, does not 
invalidate it. In this view we entirely 


-coueur. 


It will be observed that no male paternal 
| of the father has. raised any 
objection to the marriage and that Beli 
Ram, who has been contesting the claim 
of the plaintiff, is the second husband of 
Musammat Radhi and is not in any way 
related to the minor. We are unable to 
say ‘whether it is his solicitude for the 
welfare of the minor or some ulterior 
motive which has actuated him in fighting 


‘out this case. 


(1) 14 M. 816; ! M. L. J. 85. 

(2) 19 A. 515; A. W. N. (1897) 139, 
8) 22 B. 81°, 

(4) 64 P. R. 1884, 

(5) 22 B. 609, 
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Upon a consideration of all the cireum- 
stances and the law bearing on the subject, 
we are satisfied that the marriage between 
Ram Chand and Musammat Maya Devi is 
a valid transaction and that there is no 
cogent reason for disturbing the decree 
for restitution of conjugal rights granted 
by both the Courts below. We accordingly 
affirm the decree appealed from and dismiss 
the appeal with costs. . 
Appeal dismissed, 


MADRAS HIGH COURT. 
Lerrers Parent ÁPPEAL No. 363 or 1914. 
August 2, 1915. 

Present:—Mr. Justice Seshagiri Aiyar and 
Mr. Justice Napier. 

M. NARAYAN SINGH—DEFENDANT— 
PETHTIONER-—APPFELLANT 
versus 
AIYASAMI REDDI AND orsers— 
PLAINTIFES——- RESPONDENTS. 

Civil Procedure Code (Act V of 19081, O. XXI, v. 68 
—Suit to set aside attachment of immoveable property, 
valuation of Jurisdiction Suits Valuation Act (VII of 
1887), s. 4. f 

In a suit instituted under Order XXI, rule 63 
of the Code of Civil Procedure (both against the 
judgment-debtor and the decree-holder) to cancel the 
attachment and also to declare that the judgment- 
debtor has no interest in the property attached, the 
market value of the land and not the amount due 
under the decree in execution of which the land 
was attached, determines the Court which should 
entertain the suit. [p. 189, col. 1,] 

Phul Kumari v. Ghanshyam Misra, 35 C. 202; 
12 C. wW. N. 169; 35 I. A. 22 P. O), 7 C. L. J. 86; 5 
A.L. J. 10: 17 M. L. J. 618; 2 M. L. T. 506; 10 Bom. 
L. R. 1; Fisher v. Arunachella Chettiar, 2 lnd, Cas. 
622; 9 M. L. J. 226, 5 M. L. T. 70, followed. 

Krishnasam: Naidu v Somasundaram Chettiar, 30 
M. 335; 17 M. L. J. 95; 2 M. L. T. 116 (F. B.), dis. 
tinguished. 

Appeal, under clause 15 of the Letters 
Patent, against the order of the Hon’ble 
Mr. Justice Kumaraswami Sastri, in Civil 
Revision Petition No. 907 of 1913, reported 
in 27 Ind. Cas. 265, preferred against that 
of the District Court of  Ohingleput, in 
Original Suit No. 31 of 1913. 

Mr. S. Krishnamurthi Atyar, for the Appel- 


lant. 
Mr. A. Krishnaswamt 
spondents. 
JUDGMENT.— We think the learned 
Judge is right. The lst defendant obtained 
a decree against the 2nd defendant and 


Azyar, for the Re- 
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attached the suit property as his. The 
plaintiff put in aclaim petition. He made 


the judgment-debtor and the decree-holder 
(2nd and lst defendant) parties to that 
petition. His claim was disallowed and 
he has brought this present suit under 
Order XXI, rule 63. The value of the 
property in suit is Rs, 4,00., whereas the 
decree of the Ist defendant is for Rs. 300, 
The question for determination is, what is 
the valne of the suit for purposes of 
jurisdiction. The Court-fee under Schedule 
II, Article 17, of the Court Fees Act, will 
he the same whatever be the value of the 
property. The District Judge held that the 
suit ought to be instituted in his Court, ag 
the value of the land in dispute exceeded 
the pecuniary limits of the District 
Munsif’s jurisdiction. The defendant asks 
this Court to revise the order on the ground 
that the value of the suit is the value of 
the decree obtained by the Ist defendan 
aiagnst the 2nd defendant. t 

Under section 4 of the Suits Valuation 
Act, the plaintiff is not entitled to put 
a higher value on the suit than what is 
covered by his interest in the litigation. 
The decision of the Judicial Committee in 
Phul Kumari v. Ghanshyam Misra (1) is to 
the same effect. Their Lordships say that 
the value of the action is its value to the 
plaintiff. If that criterion is applied, the 
suit ought to be valued with reference to 
the relief sought by the plaintiff. In Fisher 
v. Arunachella Chettiar (2), this Court 
came to the conclusion that for purposes of 
jurisdiction the right put forward by the 
plaintiff fixes the value of the suit. 

On the other hand, the decision of the 
Ful Bench in Krishnasamt Naidu v. 
Somasundaram Ohettiar (3) lays down that 
in determiuing jurisdiction the lowest value, 
whether it be that of the decree under 
execution or of the property under attach- 
ment, should be accepted as determining 
the forum for the trial of the suit. 
We find no reference in this judgment to the 
decision of the Judicial Committee in Phul 
Kumari v. Ghanshyam Misra (1). Moreover, 
in the present case both to the claim pro- 

(1) 85 C. 202; 12 C. W. N. 169; 35 L A. 22 (P. 0); 


7 C. L. J. 86; 6 A. L. J. 10; 17 M. L. J. 618; 9 M. L. T. 
506; 10 Bom. L. R. 1. 


(2) 2 Ind. Cas, 522; 19 M. L. J. 286; 6 M. L. T. 70. 
(8) 80 M. 386; 17 M. L. J, 95; 2 M, L., T. 116 F, B), 
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ceedings and to the suit the judgment- 
debtor wasa party. The prayer in the snit 
is not only to cancel the attachment but 
also for a declaration that the jadgment- 
debtor has no interest in the property. The 
proper issue must relate to the conflicting 
title of the plaintiff and of the 2nd 
defendant, and the decision on it will be 
binding on both. Consequently, the value 
to the plaintiff of this suit is his full 
interest in the land whose attachment he 
seeks to raise. The learned Judges who 
decided Krishnasami Naidu v. Somasunddram 
Chettiar (3) based their decision on the ground 
that the judgment-debtor will not be affected 
by the decision in the suit. The present 
case is distinguishable from the Full Bench 
ruling, because the plaintiff here has -dis- 
tinctly asked for an adjudication against 
the 2nd defendant. It is doubtful whether 
the Full Bench decision is good law 
having regard to the decision in Phul 
Kumari v. Ghanshyam Misra (1). However 
that may be, we feel no difficulty in holding 
in this case that the learned Judge is right 
in his view that the value of the suit is the 
value of the entire property claimed by the 
plaintiff, 

. We dismiss the Letters Patent Appeal 
with costs, 
' Appeal dismissed, 


. CALCUTTA HIGH COURT. 
© Second Orvir, Appeat No. 2673 or 1912. 
: July 7, 1915. 
Present:—Justice Sir Asutosh Mookerjee, Kt., 
.. and Mr. Justice Ne bould. 
ATRABANNESSA BIBI —PrarstiFF— 
APPELLANT 
versus 


SAFATULLAH MIA AND OTHERS— 


DEFENDANTS—RESPONDENTS. 

Benamidar—Suit for partition of immoveable yro- 
perty by benamidar, if maintainahle—Suits for land 
and suita for money claims, distinction between—Nature 
of partition, 

A benamidar cannot maintain ‘a suit for partition 
of joint immoveable property. [p. 190, col. 2.] 

Semble:—A distinction has been recognised in the 
Calcutta High Court between sults for land and suits 
for money claims in the determination of the ques- 
tion of the competonce of a benamidar to maintain a 
suit: in the former class of cases the right has been 
denied; in the latter class of cases the right has been 
* sustained. [p. 190, col. 1.] 
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The essence of partition is that the property is 
transformed into estates in severalty and one of such 
estates is assigned to each of the former occupants 
for P sole use and as his sole property.  [p. 190, 
col. 2. 

No analogy can be established between partition 
and the enforcement of a money claim, even 
when such claim is associated with land, as in 
the case of a benamt mortgage or of a benami 
lease, though as regards leases and mortgages, there 


-is apparently some divergence of judicial opinion. [p. 


140, col. 2.] . 

: Appeal against the decree of the District 
Judge of Mymensingh, dated the 5th March 
1912, affirming that of the Subordinate 
D of Mymensingh, dated the 24th April 
1911. : 

Babus Ram Chunder Mozumdor and Dhiren- 
dra Lal Kastgir, for the Appellant. 

Babu Dwarka Nath Chakrabarti and Moulvi 
Nuruddin Ahmed, for the Respondents, 

JUDGMENT.—A question of law of first 
impression has been raised in this appeal, 
which has been preferred by the plaintiff 
in a suit for partition of joint immovenble 
property. On the 30th April 1906 the 
plaintiff took a conveyance in respect of a 
share of the disputedland from her brother, 
On the 2th September 1909 the plaintiff 
instituted this suit for partition and joined 
her vendor as pro forma defendant. The 
contesting defendants resisted the claim on 
the ground, amongst others, that the sale 
was a fictitious transaction and that the 
plaintiff as the nominal owner was not 
entitled to maintain the snit. The Courts 
below have concurrently found upon the 
facts in favour of the defendants and have 
dismissed the suit, The question thus 
arises whether a benamiday can maintain 
a suit for partition of joint immoveable 
property. 


On behalf of the appellant reference 
has been made, to the cases of Basi Poddar 
v. Ram Krishna Poddar (1) and Baburam 
Mandar v. Ram Sahat Sahoo (2), where the 
right of a benamıdar to apply for reversal of 
an execution sale of land under section 310A 
of the Code of 1882 was sustained, as also 
to the decision in Sreenath Nag v. Chundernath 
Ghose (3), Bhoobunessur Roy v. Juggessuree (4), 
Sachitananda Mohapatra v. Baloram Gorain (5) 
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(6); Alikjan Bibi v. Rambaran Shah (7) and - 


` Kirtdbasn Das v. Gopal Jeo (8); where the 
right of a nominal mortgagee to enforce 
the security was recognised. On behalf of 
the respondents, on the other hand, reliance 
has been placed upon the doctrine now well 
settled in this Court, that a benamedar is not 
competent to maintain a suit for possession of 
im moveable property: Mehercontssa Bibi v. Hur 
Churn Bose (9), Fuzeelun’ Beebee v. Omdah 
Beebee (10), Kalee Prosunuo v. Dinonath (11), 
T'amaoonnissa v. Woojjulmonee Dossee (12), 
Ham Gobind Adhikari v. Akhoy Kumar 
Mozwmdar (13), Issur Chandra Dutt v. Gopal 


Chundra Das (14), Baroda Sundari Chose v.. 


Dino Bandhu Khan (15), Mohendra Nath v. 
Kali Proshad (16). This doctrine is in 
accord .with the pronouncement of the Madras 
High Court in. Kuthaperumal Rajah v. Sec- 
retary of State (17), though possibly a dis- 


cordant note is sounded in the still later case ` 


of Venkatachala Asari v. Subramania Chetty 
(18); while a contrary view has been adopted 
in Bombay: Dagdu v. Balvant Ramchandra 


Natu (19), Ravji Appaj? Kulkarni v. 
Mahadev Bapuji Kulkarni (29) and in 
Allahabad: Nand Kishore Lal v. Ahmad 
Ata (21), Yad Ram v. Umrao Singh 


.(22). These cases indicate 
tinction has been recognised in this Court 
between suits for land and suits for money 


claims, in the. determination of the question. 


of the competence of a benamadar to main- 
tain ‘a suit: in the former class of cases the 
right has been denied; in the latter class of 


eases the right has been sustained. The. 


` 


“ (6) 1 Ind: Cas. 522-110 47 
` (7) "1 Ind, Cas. 166; 12 C. L. J. 857. 

(8) 20 Ind, Cas. 499; 19 1 

(9) 10 W. R 220.. - 

(10) 11 B. L. B. 60 a; 10. (469. — 
(11) 11 B. D. R56 ab p; 64; 19 W. E.'494, 
(12) 20 W. R. 72. > 

(18 16 C. 364. 

(4) 25 C. 98; 8 0. W. N. 20. 

(15) 25 C. 874; 3 C, W. N. 12. 
- (16) 80 C. 265; 7 C. W. N. 229. 


(17) 30 M. 245; YT M. L. J, TA. ^— EA 
(18) 8 Ind. Cas. 264; 8 M. L. T, 877; (1910) M. W. N. 
8 D 


633. 
(19) 22 B. 820. 
(20) 92 B. 672. 
(21) 18 A. 69; A. W. N. (1895) 160. 
(22) 21 A. 880; A. W. N. (1899) 130. 


INDIAN CASES. 


that a dis-.. 


[1915 


substantial question in controversy is, within 
which of these classes does a suit for parti- 
tion of land fall. In our opinion a suit for 
partition of immove&able property should, for 
our present purpose, be included in the 
same Category as à suit for possession of 
land. The object of a suit for partition is 
to alter the form of enjoyment of joint pro- 
perty by the co-owners ; or, as has sometimes 
been said, partition signifles the surrender 
ofa portion of a joint right in exchange 
for à similar right from the  co-sharer. 
Partition is thus the division made between 
several persons of joint lands, which belong 
to them as co-proprietors, so that each be- 
comes the sole owner of the part which is 
allotted to him ; the essence of partition 
is that the property is . transformed into: 
estates in severalty aud one of such estates is 
assigned to each of the former oceupants for 
his sole use and as his sole property. No in- 
telligible prineiple lias been suggested where- 
by an analogy can be established, between 
the process thus described and the enforce- . 
ment of a money claim, even when such 
claim is associated with land, as in the case 
of abenamé mortgage or of a benami lease, 
though it may be ‘observed that even as 
regards leases,  [Donzelle v. Kedarnath 
Ohuckerbutty (23), Kedarnath Ohuckerbutty 
v. Donzelle (24),. Inderbuttee v. Muhboob Ali 
(25), Jainarayan Boss v. Kadumbini Dasi (26), 
Purnia v. Porab(27), Bogar v. Karam Singh 
(28)] asalso as regards mortgages, | Aldkjan 
Bibi v. Rambaran Shah (7), Munshi Basiruddin 
v. Mahomed Jalish (29)], there is apparently ` 
Some divergence of judical opinion. We 
accordingly hold that the plaintiff as benamz- 
daris not entitled to maintain a suit for 
partition of the joint property in dispute. 

It has finally been argued on the authority . 


of the decision in Ram Bhurosee Singh 
v. Bissesser Narain Mahata (833), that 
the defendants been 


should not have 


D 


(23) 7 B-L R. 720; 16 W.R. 186. 

(24) 20 W. R. 352. f 

(25) 24 W. B. 4d, 

(26) 7 B. L. R. 728-2. b 

(27) (1865) Wymaxn 14. 

(28) I3 P. W. R. 1507; 
R. 1907, 

(29) 12.0. W. N. 409. 

(30) 18 W, R. 454, " 


141 P, R. 1906, 96 P, L 
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allowed’ to 
not the real owner. There-is no founda- 
tion for this contention. The defendants 
allege. that the: vendor of the plaintiff was 
a party toa prior partition suit instituted in 


1907 and that the present suit had been’ 


instituted: at his instance and on his behalf by 
his benamidar witha view to enable him to 
escape from the effects of the decree in the 
earlier litigation, This, if established, is a 
complete answer to the suit as framed, and 
the defendants were undonbtedly competent 
to urge this defence, as they: have success- 
fully done: This also meets:another objec- 
tion taken by the defendants, namely, that 
the proper procedure was notto dismiss the 
suit but to direct that.the beneficial owner 
be made.a joint plaintiffl.a. course. com- 
mended in Sita Nath Saha v. Nobin Chunder 
Roy (31) Gopi Nath~Chobey v. Bhugwat 
Pershad . (32), Kallee Prosonno v. Dinonath 
(11), Bhola Pershad v. Ram  Láb(33). In 
the present: case the procedure now sug- 
gested. cannot. possibly: be adopted. 
In, the. first. place: the. vendor of. the 


plaintiff cannot be. joined | as a co-plaintiif 
In the second place if ` 


without his consent. 
he. was.so joined,.it..would be of.no avail..as 
the relief claimed.must- be refused: on the 


ground.that;the.suit is barrad by the decree’. 


in the prior partition suit. 
' Asa last. resort: the. plaintiff has relied upon 


her jote right, ..but we are of opinion that the. 
District Judge has. very properly: left the. 
matter openfor adjudication in a separate 


guit appropriately framed in. that behalf. 


The.result-is that:the decree, of. the. District- 


Judge-is affirmed: and this: appeal: dismissed: 
with: costs. . 


(81) 8 C... R. 102; 
- (32) 10 C. 697, 
(33) 24 C. 34. 
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object that the plaintiff was* 


Appeal.dismissed.. — 
-should. not be held to be a 
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PUN' AB CHIEF COURT. 
Seconp Oivis APPEAL NO. 1979 or 1912. 
April 1, 1916. 
Presené:—-Mr. Justice Shadi Lal and 
Mr. Justice LeRossignol. 
BHAMBA RAM AND ANOTHER—DEBEFENDANTS 
—APPELLANTS 
versus 
ALLAH BAKHSH-—PLAINTIFF AND OTHERS 


—DirkNDANTS— RESPONDENTS, 

Punjab Pre-emption Act (II of 1905), s. 18—'Shop', 
meaning .of — Residential place with an oven for making 
rotis; whether shop. 

The question whether upon certain facts found, 
a building should or should not be held to be à ‘shop’ | 
within the meaning of section 18 of the Punjab Pre- 
emption Act, 1905, isone of law and constitutes a 
good ground for second appeal. Lp. 191, col. Z.] 

Feroze-ud-Din v. Rahim Bakhsh, 8 Ind. Cas. 3567 
192 P. L. R. 1910; 96 P. R. 1910, referred to, 

The word ‘shop’ in its ordinary meaning denotes a, 
building or an apartment which is primarily uscd 
for buying and selling goods. (p. 192, col. 1.1 

* Where a place was “primarily used as a residential, 

lace: 
p Held, that it was not a shop although there was 
init an oven for cooking votis for any one who’ 
brought his own flour for the purpose and paid in 
cash or in-kind for baking the rotis. [p. 1U2, col. 1.] 


Second appeal. from -the decree ot the 
Divisional Judge, Multan, dated the luth 
October 1912. 

Rai Bahadur Pandit Sh o Narain, for the, 
Appellants.’ 

Bakhshi Tek Chand and Mr. Badr-ud-Din, 
for the Respondents. 


JUDGMENT.—The point which’ requires 
decision in this appeal is, whether the 
property in dispute is a shop and con- 
sequently exempt. from pre-emption. We. 
have to. determine it upon the facts found’ 
by:thé lower Appellate Court, and it seems 
to us clear that the question, whether 
upon those facts, the building should or 
Shop within 
the. meaning of section 19 of the Punjab 
Pre-emption Act, is one of law and con~ 
stitutes- a. good ground for second appeal 
vide, inter alia, Feroze-ud-Din v. Rahim bakhsh 
(1): We have, therefore, no hesitation in: 
overruling the preliminary objection that no 
second appeal lies from the deeneé of the: 
Divisional J udge. 


Upon the merits, the Advocate for the. 
appellants has not. beén. able to. satisfy us 


ie (1) 8Ind. Gas, 858; 96 P. R, 1910; 102 P.L. E, 
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that the concurrent finding of the lower 
Courts as to the nature of the property 
is erroneous and we have not, therefore, 
called upon the respondents’ Pleader to 
reply. It is clear that the building consists 
of three rooms and a roofed verandah, 
which is a kind of thara or platform and 
it appears that in that platform there is 
an open sunk oven for cooking rotis.. The 
lower Appellate Court has found that the 
vendors, Musammat Muradan and her son 
Allah Wasaya, lived in the rooms, and 
that she used the oven for cooking 
rotis for any one who brought his own 
flour for the purpose and paid her 
either in cash or in kind for her services 
in baking the rotis, It has further found 
that the woman did not actually sell rotis 
there. 


' On these facts we are unable to regard 
the property as a shop. The word ‘shop’ 
is not defined in the Act, and it is not 
easy to lay down a complete and exhaus- 
tive definition of the term. But in its 
ordinary meaning it denotes a building 
oran apartment which is primarily used for 
buying and selling goods. Judged by this 
test even the roofed verandah, apart from 
the rooms which are undoubtedly used for 
residential purposes, can hardly be called a 
shop. And, if^we take the entire building as 
one tenement, we have no doubt that it can- 
not be regarded as a shop. The ratio decidendz 
in cases in which the property is used for 
more than one purpose, is to find out the 
primary or main purpose for which it has 
been used; and we are of opinion that the pri- 
mary use in this case was certainly residential. 
We find that prior to 1906, the property had 
in all the deeds been described as a house and 
it is only in the deeds executed in that year 
&nd subsequently that the vendees and their 
predecessors-in-interest got it described as a 
shop. It is quite possible that the object of 
that description wasto defeat the right of 
pre-emption. As regards the other properties 
in the locality, no definite information can be 
gathered from the evidence on the record. It, 
however, appears that someof them are 
houses while others are shops, pure and 
simple. : 

.* In view of all the circumstances of the case, 
and more especially the primary use to 
which the building has been put, we 
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agree with the lower Courts that it 
has not been proved to bea shop, and that 
the plaintiff has established his right to pre- . 
empt it. We accordingly maintain the decree 
of the lower Appellate Court and dismiss 
the appeal with costs. 

Appeal dismissed, 


MADRAS HIGH COURT. 
RzrERRED Case No. 3 or 1914. 
September 3, 1915. 
Present:i— Mr. Justice Sadasiva Aiyar and 
Mr. Justice Napier. 

C. A. EASWARA AIYAR-—PLAINTIFF— 
APPELLANT 
! versus . 

K. GOVINDARAJULU NAIDU — 
DgrENDANT— RESPONDENT, 

Presidency Towns Insolvency Act (III of 1909), s. 17 
—Judgment-debtor. adjudicated an insolvent Court, 
whether has jurisdiction to entertain evecution pro- 
ceedings—Leave of High Court, necessity of—Security 
bond for appearance of judgment-debtor—Presi- 


- dency Small Cause Courts Act (XV of 1882), s. 9, rules 


under, 

When once a person is adjudicated an insolvent, 
creditors seeking any remedy against him must 
apply toa High Court on its insolvency side to get 
leave for that purpose. [p. :96. col 1.] 

A Court of Small Causes has, therefore, no juris- 
diction without the leave of the High Court to enter- 
tain anapplication in execution after the judgment. 
eA has been adjudicated an insolvent. [p. 96, 
col. l. 

Quere.— Whether section 30 of the Presidency 
Small Cause Courts Act, or Order XXI, rule 27, of the 
Civil Procedure Code empowers a Presidency Court 
of Small Causes to take a security bond or the 
appearance of the judgment-debtor arrested in 
execution of a decree? '[p. ‘46, col. 1.] 

‘Case stated, under section 69 of Act 
XV of 1882, by the Judges of the Presi- 
dency Court of Small Causes of Madras, in 
F. B. No, 58 of 1918 and Suit No. 6809 
of 1913. 


FACTS 
following 


of the case appear from the 
REFERENCE. 

One Easwara Iyer, the plaintiff in this 
case, had obtained a decree against one 
Jayaram Naidu in Small Cause Suit No. 
1048 of 1912 on 31st January 1912 for 
Hs. 307-12-0 and costs. On 12th September 
1912 the said Jayaram Naidu filed his 


E 
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‘petition and schedule in the Insolvency 
Court, Madras, and obtained from that Court 
& protection order under section 25 of the 
Insolvency Act, vide Exhibit IL in this 
case. . The said order gave protection to 
him in the first instance till 22nd of 
November. The plaintiff's decree-debt was 
not included in the debtor’s schedule when 
first ‘filed. On the 30th November, the 
plaintiff got Jayaram arrested under a 
warrant he obtained from this Court, in 
exerution of his decrée in the said Small 
Cause Suit No. 1048 of 1912. The amount 
of the warrant was Rs. 396.9.3. Jayaram 
was kept in intermediate custody for two 
days and produced before the 3rd Court 
on 2nd day of December to be committed 


to jail or otherwise dealt with asthe 
Court directed. Jayaram then filed an 
application in Court supported by an 


affidavit asking for release from custody 
for a fortnight, on the ground that he 
‘had already filed his petition and schedule 
in insolvency and obtained protection but 
by oversight, he had omitted plaintiff's 
decree-debt in his schedule, that he had 
already’ applied to haye the schedule 
amended and expected orders in a week, 
The Court granted an adjournment till 
the 12th December and directed Jayaram 
to be released from custody during that 
time on his giving security for his ap- 
pearance to the satisfaction of the Registrar. 
The present defendant, Govindarajulu Naidu, 
agreed to be the .'surety and Jayaram 
and he executed the bond filed as Exhibit 
A in this suit to the Registrar and Jaya- 
ram was thereupon released. By the bond 
Jayaram and the present defendant agreed 
to pay to the Registrar and his- assigns, 
otc., the sum of Rs. 896.9 3 on condition 
that the obligation was to be void “if the said 
Jayaram Naidu shall: appear in the said 
Court on the 12th day of December 1912 


(with the protection order) and on any 
subsequent day or days to which the 
‘hearing of the said application may be 
adjourned until it shall be disposed of, 
otherwise to remain in full force and 
virtue." The sum mentioned in it is the 
amount in the warrant’ under which 


Jayaram was arrested. On the adjourned 
.date, Jayaram as well as the surety 
appeared, but did not produce the amended 
schedule or protection order and Jayaram 
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prayed for a further adjournment to pro” 
duce these documents and the Court granted 
him a further adjournment to 19th De- 
‘camber and he was again released on the 
same security. On the adjourned- date, 
parties again appeared and produced the 
copy of the amended schedule including 
plaintiff's decree-debt therein, vide Exhibit T, 
but did not produce the copy of the 
protection order. From Exhibit I, it is 
clear that at some time on or before 18th 
December the debtor’s schedule had been 
amended to. include plaintiffs decree-debt, 
for it bears the date 13th December 1912. 
An oral application for further adjournment 
was again made and granted till the 8th 
of January 1913, Jayaram being released 
on the same security. On that date Jayarsm 
did not appear in Court though the Vakil 
for the defendant and the surety was 
present.. The Court thereupon rejected 
Jayaram’s application. Immediately the 
surety put in an application to Court 
stating that he did not produce Jayaram 
in Court as the latter was seriously ill and 
unable to move from his bed and asked 
for three days’ time undertaking to produce 
him by then. On that, the Court passed ` 
on Sth of January 1918 the order, “on the 
same security extended till Saturday", 4, e., 
the llth of January. On the llith the 
Court passed the order "debtor not produced, 
plaintiff might take such steps as he may 
be advised.” On the 22nd January, on 
plaintiffs application for assignment of the 
bond to him the Court passed, without any 
notice to Jayaram or the surety, the order 
“sanctioned”. On the 4th of February 
the assignment deed was executed in 
plaintiff's favour by the Registrar. On 
the 19th of February the surety, the present 
defendant, made an application to the 
Registrar to set aside the assignment of 
the security bond, stating in the affidavit 
in support of it that his inability to pro- 
duca the debtor in January was ou account 
of the latter’s illness and that he was 
ready to produce him then, that this debt 
had been included in the schedule and & 
protection order obtained when he was 
asked to produce the defendant and that, 
therefore, the decree holder had not been 
prejudiced by his default to produce him. 
That application after notice to plaintiff 
was adjourned from time to time. The 
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- plaintiff filed the present suit on 22nd of 
April, On 9th May, the surety’s 
application was dismissed for default, the 
surety not appearing apparently because 
the question of his liability under the 
bond was already raised in the suit, All 
through these execution proceedings the 
copy of the protection order now produced 
in this suit, Exhibit II, was not produced 
in Court. Exhibit II now filed, shows that 
Jayaram Naidu was granted protection by 
ihe Insolvency Court on 12th September 
19'2 in the first instance till the 22nd 
of November; and protection was “extended” 
four times till 21st February 1918, 28th 
March 1913, 4th April 1913 and 3rd 
May 1913. These “extension” orders are 
not dated and do not state expressly the 
dates of commencement. We are not agreed 
as to the validity and the effect to be 
given to these orders. 


Plaintiff's suit against the defendant 
surety for the amount of the bond is based 
on the ground that on 8th January 1913 
Jayaram Naidu failed to appear (see 
paragraph 6 of the plaint). The defendant 
pleaded that the debtor was not produced 
on that date as he was too ill, that he 
was ready to produce him then, that the 
plaintiff had no cause of action as he 
could not have taken steps even if Jaya- 
ram had baan prodused as a protection 
order had been obtained then, that the 
sum mentioned was penal and that plaintiff 
was not entitled to it. 


The learned trial Judge found against 
the defendant on all these pleas and de- 
creed the suit as brought. The defendant 
applied to the Full Court under section 
38 of the principal Act. In the Full Bench, 
we are not agreed on the question whether 
in the circumstances of the case, the bond 
should be enforced against the surety, the 
defendant; the Chief Judge and the 
second Judge holding that the decree of the 
first Court should be reversed and the suit 
dismissed; the third Judge holding that his 
first judgment was correct and that the 
decree should be confirmed. We have de- 
livered separate judgments setting forth 
our reasons for our individual views; a 
reference to which judgments is respectfully 
requested. As we have differed in opinion 
we beg to make this reference to the High 
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Court under section 69 of the principal 
Act. The question we refer for the opinion 
of the High Court is as follows:— 

“In the circumstances of the case as 
set oub above, should the bond Exhibit A 
be enforced against the surety, the defend. 
ant, and is plaintiff entitled to a decree 
for the amount thereof.” 

Messrs. Venkatasubba Row and Radha 
Krishnayya, for the Appellant:—The Small 
Cause Court had jurisdiction to take this 
bond. By the term “other legal proceed- 
ing" it is not intended to include arrest 
of a judgment-debtor. Thatis clear from 
the provisions of the Provincial Insolvency 
Act, which specially make mention of the 
judgment-debtor’s person- 

It is also clear from section 49 of of the 
repealed Insolvency Act. 

In the absence of any provision, the 
decree-holder is entitled to take steps; 
further in this case, the decree-debt was not 
ineluded in the schedule at all. lt was only 
when application for execution was made 
that it was included and the protectionsor ght, 

Mr. W. V. Rangaswamy Atyangar, for the 
Respondent:—The Small Canse Court had no 
jurisdiction to take this bond at all, It must 
come under section 30 of the Presidency Sn.all 
Cause Courts Act which contains no provisicn 
as to taking of a bond. Such a provision is 
found only in the Code of Civil Procedure, 
section 54, and has not been repeated in the 
rules framed under section 9 of the Presidency 
Small Cause Courts Act. 


JUDGMENT. 


Napier, J.—This is a reference under sec. 
tion 69 of the Presidency Small Cause Courts 
Act—Act XV of 1882. It is much 
to be regretted that ihe Judges of that 
Court did not adhere more closely 
to the directions of the section in 
making their reference. They do not state 
clearly the points on which there isa differ- 
enve of opinion. They practically refer the 
whole case to this Court saying. that they are 
not agreed on the question, whether “under 
the circumstances of the case, the bond should 
be enforced against the surety, the defend- 
ant.” In my opinion this is nota proper 
reference, and were it not that one of the 
Judges of that Court has now retired, I 
would, speaking for myself. return the refer 
ence for re-submission in strict accordance 
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with law. As that course is now impossible, 
I will deal with it as if the reference was on 
three points:—(1) whether there was any 
jurisdiction in the Court to take the bond, (2) 
whether the protection order granted by the 
High Court in the exercise of its insolvency 
jurisdiction operated to make the bond void 
and (43) whether the sum mentioned in the 
bond was penal. These three points have been 
elaborately argued before us. On the second 
point, the principal questions to be con- 
sidered are:— Whether the continuance order 
did in fact relate back to cover the date 
when the bond was taken and also whether 
the protection order, continved after he had 
entered this debt in his schedule, could be read 
as covering this debt when no specific re- 
ference was made to the fact in the conti- 
nuance order. From what we learn from the 
-Registrar, it is clear that these orders for 
continuance of protection are made in rather 
a routine manner after once the protectionhas 
-been given and Iam inclined. to think that 
any continuation of protection would cover 
all debts contained in the schedule at the 
date of each of such continuation order unless 
the order is made exempting from protection 
with respect to any particular debt. The 
point, however, is not under the present pro- 
cedure of much importance, for I am of 
opinion that the first question must be 
answered in the negative. T hold that the 
Small Cause Court had, after the 2nd of 
"December, the date of his adjudication, no 
jurisdiction over the debtor to make any order 
against him without the sanction of the High 
Court. Section 17 of Act III of 1909 is far 
wider in its terms than the corresponding 
.proyisions in the old Insclvency Act of 1818 
on which the present protection system is 
based. Section l7 covers the same ground 
as section 7 and section 49 of the old Act; 
but provides an entirely different procedure, 
Under section 49 a suit or action or execution 
proceeding pending ina Court at the time 
when the insolvent filed his schedule could 
be stayed, set aside or suspended by that 
‘Court; the Insolvency Court having power 
under another section to protect the insolvent 
from arrest on account of either all or any 
of the debts mentioned in the schedule. Sec- 
' tion 17 of the present Act goes a great deal 
further. It provides that no creditor to 
_whom ‘the insolvent is indebted in respect 
of any debt provable in  insolveney 
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shall, during the pendency of the insolvency 
proceedings, have any remedy against the 
property of the insolyent, or commence any 
suit or other legal proceeding except with 
the leave of the Court, and on such terms 


as the Court may impose. It is argued 
before us that applying. for a 
warrant in execution’ proceeding is not 


commencing other legal proceedings within 
the meaning of the section, and a case 
reported as Emperor v. Mulshankar Harinand 
Bhat (1) is relied on as an authority for 
that position, the words used by one of 
the learned Judges being, “by “other legal 
proceeding’ is meant broadly other 
proceeding of a Civil nature connected with 
the insolvent’s estate.” The question before 
the Court was, however, whether the pro- 
ceedings in & Criminal Court were without 
jurisdiction under this section, andit is with 
reference to that contention that the observa- 
tion is made. That case is, therefore, no 
authority for the position. Reliance is also 
placed on the difference in the language of 
the Provincial Insolvency Act which “have 
any remedy against the property or the 
person of the insolvent or commence any suit 
or other legal proceeding". I do not, however, 
think that the difference in wording detracts 
from the meaning to be given to the words 
“other legal proceeding". Execution pro- 
ceedings were specifically mentioned in 
section 49 of the old Act and were clearly 
intended to cover applications for arrest, as 
the proviso ‘to the section enacts that if 
& person was already in eustody, he should 
not be discharged out of ‘it otherwise 


‘than by a protection order which could be 


made under section 18. Itis further argued 
that if section 13 of the Act is to be held 


-to include proceedings by way of application 


for warrant of arrest in execution, there is no 
necessity for a protection order. The answer 
is that the words in section 17 will not avail 
to discharge an insolvent from arrest any 
more than the words of section 49 of the 
old Actand that the order of the High Court 
is still nedessary in such circumstances 
and may be granted or refused by the 
I am, therefore, not 
prepared to cut down the broad principle on 
which the section is based, namely, that 


(1) 7 Ind. Cas. 963; 35 B. 63; 12. Bom. L. R, 750; 
11 Cr, L, J. 648, 
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when once a person is adjudicated an insolvent, 
creditors seeking any remedyagainsthim musk 
come to the High Court on its insolvency 
ride to get leave for that purpose. Applying 
this view of the law to the facts of the case, I 
am of opinion that after the 2nd of December, 
the date when the order of adjudication was 
made, the Court of Small Causes had no juris- 
diction without the leave of the High Uourt 
to entertain any application in execution 
against the insolvent: and that leave ad- 
mittedly not having baen procared, taking of 
security in execution proceedings was ultra 
vires of the Court. The matter being one 
of jurisdiction, itis immaterial whether the 
insolvent claimed the benetit of the section 
or not, though as a matter of fact, it is 
clear that the Court was aware of the 
adjudication. In this view, it becomes 
unnezessary to consider any other question, 
and I would answer the reference by the 
learned Jadges as indicated above. I would 
add that it is notatall clear to me under what 
provision of the Small Cause Courts Act, 
“this bond was taken. Section 55 (4) of 
the: Civil Procedure Code provides that 
where a judgment-debtor who has been 
arrested, expresses his intention to apply to 
be declared an insolvent, he can be released 
on furnishing security; but the High 
Coart in making rales for the Presidency 
Small Cause Courts under section 9 of that 
Act has not embodied this provision in the 
rules and I have great doubt whether either 
section 30 of the latter Act or Order XXI, 
rule 27, empowers the Court to take a bond 
of this nature. 

Sapbasrva Atyar, J.—I agree that the first 
question should be answered in the negative 
that decree-debt of the plaintiff against the 
insolvent was provable” in the insolvency. 


Hence section 17 of Act III of 1909 took 


away the jurisdiction of the Small Cause 
Court to pass any orders in execution without 
the leave of the High Court after the judg- 
ment-debtor had been adjudicated an 
insolvent. The bond sued. on. was, therefore, 
obtained without jurisdiction and is void. 
.Y do not answer the other questions as the 
answer to the first question is sufficient for the 
decision of the suit, 


Reference answered in the negative. 
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PUNJAB CHIEF COURT. 
First Cryin Appeat No. 687 or 1912. 

“ April 28, 1915, 
Present:—Sir Donald Johnstone, Kr., Chief 
Judge, and Mr. Justice LeRossignol, 

R. H. SKINNER-—PzrAINTIFF—A PPRLLANT 
versus 
BADRI KRISHEN —Derenpant— 


- RESPONDENT. 

Civil Procedure Code (Act V of 1908), Sch. IT, r. 15 
—Fraud—Deeree based on award obtained by fraud.— 
Suit to set aride such decree, whether competent —Decree, 
whether can, be set aside on ground that it was 
obtained by perjured evidence—Review. 

A decree cannot be set aside in a subsequent action 
on the mere proof that such a decree was obtained 
by perjured evidence, on the principle that a 
matter cannot be re-agitated on the same materials 
or on materials which might have been laid before 
a Courtin the first instance. [p. 197, col. 2.] 


If evidence not originally available comes to the 
knowledge of a litigant atalater date, his remedy 
lies in seeking a review of the judgment if applied for 
without unreasonable delay. b. i 197, col. 2.] 


A decree based onan award was passed in 1905. 
In 1911, the plaintiff sued to sot aside that decree 
on the ground that during the courso of the 
arbitration, the defendant had filed & fraudulent account 
and supported its items by false evidence. The 
document upon which the plaintiff based his allegation 
of frand was in his possession in 1902: 


Held, that in this caso the only remedy open to 
the plaintif lay through & review, and not by a 
separate suit, [p. 198, col. 1.] 


Quare:— Whether a decree based on an award 
could not be set aside by a separate suit under 
any circumstances whatsoever?  [p. 98, col. 1.] 


Obiter dictum.— Where one of the parties to arbi. 
tration proceedings has been personated or has 
received no notice of the proceedings, a suit to 
set aside the award on the ground of fraud might 
be maintainable. [p. 198, col. !.] 


First appeal from the decree of the District 
Judge, Delhi, dated the 25th January 1912, 
rejecting the plaint. 


Chaudhri Rambhaj Dati, 
lant. 
Lala Mot? Sagar, for the Horpondent: 


JUDGMENT.—The parties to this case 
in the year 1905 were disputing concerning 
certain sums of money which the present 
plaintiff claimed as due to him ona lease. A 
suit was instituted, but the parties agreed to 
refer the whole case to an arbitrator and 
on the 25th October 1905 the arbitrator 
gave his award in accordance with which 
ihe judgmént followed on the 20th November 

The present suit was instituted 


E 
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by the plaintiff on 12th April I911, and- the 
plaint shows that the Court is asked to set 
aside the decree which issued on the award 
of 1905 on the ground that during the course 
of the arbitration, the defendant filed a 
fraudulent account and supported its items 
by the false evidence of a dismissed servant 
of the plaintiff. The defendant, contended 
that the fraud alleged was not of the kind 
required to give a cause of action for setting 
aside the decree and that in any case no 
action lay for setting aside & decree based 
on an award,even though fraud be established. 

The learned Judge, relying upon Mohomed 
Golab v. Mahomed Sulliman (-) and Kappu 
Naidu v. Subbaraya Reddi :2), held that 
the fraud alleged, če., perjury and sub- 
ornation of perjury did not render the suit 
maintainable. Also with regard to the second 
plea he held that Mehta Kashi Ram v. 
Dadabhoy (8: was good authority for 
the view that a decree based on an award can 
be attacked on the ground that it was obtained 
by fraud only by means of a review, and not by 
a separate suit. Before this Court plaintiff 
has come in first appeal and his case was 
argued at some length yesterday afternoon 
by Mr. Rambhaj Datt on his behalf, but 
when the Court met this morning Mr. Ram- 


bhaj Datt expressed his unwillingness to’ 


continue to represent plaintiff, on the ground 
that his client after the rising of the 
Court yesterday evening had taken away the 
brief from him and stated that he wished to 
engage a more senior Counsel. In the cir- 
cumstances Mr. Rambhaj Datt had not been 
able to study the case as well as he might 
have done and in wew of: the affront 
which his client had offered, he asked the 
leave of the Court to withdraw.  Consider- 
ing that Mr. Rambhaj Datt had received 
a very serious affront and had not been 
treated by his client with courtesy, we made 
no objection to Mr. Rambhaj Datt’s with- 
drawal from the case and the plaintiff has 
been heard at considerable length in support 
of his appeal. From his remarks, it has been 
made quite clear that the document upon 
‘which he bases his allegation that the award 


(1) 21 C. 612. 

(2) 10 Ind. Cus. 105; (1911) 1 M. W, N. 366, 9 M. 
L. T. 454, i 

(3) 124 P, R, 1880. 
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was obtained by frand, was in his possession 
in 1902; and that from 1902 to either 
February or March 1910 that document 
remained in his possession but in the 
envelope containing it, which he had 
never opened. He freely admits that for this 
great delay there was no other cause but his 
own negligence, but he contends that 
as the case isa clear one, this should not 
prevent the Courts-from granting him relief 
to which he is equitably entitled. I is 
needless to say thatin this appeal we are not 
concerned with the facts, except so far as an 
understanding of them is necessary for the 
decision of the legal questions before us, 


A reference to the authorities cited before 
us shows that it is a generally accepted rule 
of law that a decree cannot be set aside in a 
subsequent action on mere proof that such a 
decree was obtained by perjured evidence. 
This rule is clearly based upon the very 
important principle that a matter cannot be 
re-agitated on the same materials or on 
materials which might have been laid before 
a Court in the first.instance. If evidence not 
originally available comes to the knowledge 
of a litigant at a later date, his remedy lies in 


seeking a review of the judgment, but a review 


of judgment will be granted only if there 
has been no unreasonable delay in applying to 
the Court. Now in the case before. us, the 
proof of perjury which plaintiff now wishes 
to adduce was in his possession three years 
before the award was delivered, and again 
this suit was not instituted until some 13 or . 
14 months after the perjury had come to 
There remains 
the further question whether under any 
circumstances a decree based upon an award 
can be set aside by a regular suit. There 
appears to be no authority directly in point 
with tbe exception of Mehta Kasht Rant 
v. Dadabhoy (8). With the views 
expressed in that judgment we find ourselves 
entirely in accord. Anexamination of the 
rules concerning arbitration proceedings 
contained in the second schedule of the 
Civil Procedure Code shows that the proce- 
dure in such proceedings has been hedged 
round by many precautions and safeguards, 
In rule 15 we find provision made to meet a 
case identical. with that now propounded by 


‘the plaintiff. When an award is filed an 


opportunity is given to either side to show 
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that the award is bad by reason of the deceit- 
ful or fraudulent conduct of either party. 
The plaintiff in this case did not &vail himself 
of that provision and we mnst take it that 
the Legislature intended arbitration proceed- 
ings to be final and not to be open to 
challenge in an indirect manner, 

Consequently we hold that the only remedy 
open to plaintiff lay through a review and 
not by a séparate suit. : , 

It is not necessary for us to decide that in 
no circumstances imaginable a decree on 
award can beset aside by separate suit; in a 
case where one party had been personated and 
had received no notice of the proceedings, 
such a suit might be maintainable, but any 
decision of ours on this hypothetical question 
would be a mere obiter dictum. 

Al that we should decide is that in this 
case, no separate suit is competent, 

The appeal is dismissed with costs. 

Appeal dismissed. 





MADRAS HIGH COURT. 
Civi» Ravisrow Petition No, 390 or 1911. 
November 18, 1913, . 
Present: —Mr. Justice Oldfield. 
M. SUBRAMANIA AIYAR— PETITIONER 
versus 
VAITHINATHA AIYAR asp ANOTHER-- 


RESPONDENTS, 

Practice— Legal representative of deceased. defendant 
not impleaded— Decree passed after death of defendant, 
whether valid - Objection taken in execution, legality of. 

A decree passed after the death of a defendant 
and before his legal representative is impleaded, is 
null and void, 

Goda Coopuramier v, Sundaranunal, 8 Ind. Cas, 739; 
6 M. L.T. 271; 83 M. 167, distinguished. : 

Radha Prasad Singh v. Lal Sahib Rai, 17 Y. A. 150; 
18 A. 53; 6 Sar, P.O.J. 600; Janardhan v. Ramchandra, 
26 B. 317; 4 Bom. L. R. 23; Imdad Ali v. Jagan Lal, 
17 A. 478; A. W. N. (1895) 109, followed, 

Objection can be taken to such a decree in execn- 
tion ond separate proceedings to avoid it are un. 
necessary. . 


Petition, under section 25 of the Provincial 
Small Canse Courts Act (IX of 1887), 
praying the High Court tn revise the order 
of the Subordinate Judge of Mayavaram 
at Kumbakonam, in Miscellaneous Application 
No. 1662 of i910, in Small Cause Suit No. 
1219 of 1910, 

Messrs. K. R. Krishnaswami 
and 8. V. Padmanabha 
Petitioner, 


Atyongar 
Atyangar, for the 
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Mr. N. Rajagopala Achariar, for ihe Res- 
pondents, : - 

JUDGMENT.—It is admitted that the 
deeree under exeeution was passed after 
the death of the defendant and before 
his legal representatives were impleaded. 
It is argued, firstly, that this did not 
affect its validity, and secondly, that the 


‘decree passed is not void but must be set 


aside in separate proceedings for that 
purpose, before it can be treated as a 
nullity. 


Goda Coopuramiers v. Sundarammal (1) 
is relied on. But it deals with exceptional 
circumstances and the case of a plaintiff; 
and it is not clear that the decision would 
have been the same if a decree against 
a defendant had been in question. On the 
other hand, in Janardhan v. Ramchandra 
(2), Radha Prasad Singh v. Lal Sahib 
Raz (3) and Jmdad Ali v. Jagan Lal (4), 
the two last mentioned cases relating to 
decrees against defendant, it was held that 
the decrees were nullities, Authority is, 
therefore, against the petitioner’s contention 
on this point; and, the decree under exe- 
cution being null and void, proceedings to 
avoid it are unnecessary. 

It is argued, next, that the respondents 


‘could not take objection to the decree in 


execution proceedings. But their objection 
was to the jurisdiction of the Court to 
pass it. It was, therefore, rightly considered 
and allowed. 

Lastly, it is argued that the present 
application to join the respondents as legal 
representatives of the deceased defendant 
and for execution should haye been treated 
as one for the former relief and for 
setting aside the abatement and that the 
trial of the suit should have been resumed. 
It does not appear that this was suggested 
in the lower Court; and in fact the de- 
fendant’s death is referred to incorrectly 
in the petition as subsequent to the 
passing of tbe decree. For this reason 
and on its merits the suggestion is un- 
acceptable. - 

The civil revision petition is dismissed 
with costs. 


Revision rejected. 


(1) 8 Ind. Cas. 739, 33 M, 167; 6 M. D. T. 271. 
(2) 25 B. 817: 4 Bom. L. R.:8 

(3) 18 A £8; IZ T. A. 150: 5 Sar. P. C. J. 600 < 
(4) 17 A. 478; A. W. N. (1895) 109, 
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PUNJAB CHIEF COURT. 
Secony Civin ApegAL No. 189 or 1910. 
April 7, 1915. 
— Mr. Justice Shah Din and 
Mr. Justice Chevis. 
KARAM CHAND AND OTHERS— DEFENDANTS 
— APPELLANTS 
versus 
GHULAM I HASSAN AND OTHERS—P LAINTIFES 
— RESPONDENTS. 

Punjab Pre-emption Act (II of 1905), s. 16— Notice 
issued by Naib-Tahsildar, whether valid—Waiver— 
Punjab Alie: ation of Land Act (XIII of 1900), s. 8 (3). 

Where a Naib.Tahsildar, under the orders of 
the Depnty Commissioner, issues a notice with 
a view to find out whether any member of an 
agricultnral tribe is willing to purchase the land 
proposed to be sold at & certain price to a person 
who is not a member of an agricultural tribe, the 
notice is not one given through any. ‘Court’ as 

required by section lh of tho Pre- emption Act (II of 
905) and a pre-emptor who asserts his right of 
pre-emption but protests against the reasonableness 
of the price at which such land is offered to be 
sold, does not lose his right of pre-emption. [p. 200, 
cols. 1 & 2.] 


Present: 


Second appeal from the decree of the 
Divisional Judge, Multan, dated the lst 
December 1909. 


Bhagat Gobind Das, for the Appellants. 
Mr Abdul Rashiu, for the Respondents. 


JUDGMENT.—This appeal has arisen 
out of a suit for pre-emption brought by 
th plaintiff-respondent, Fazal Khan, against 
the defendants-appellants, Karam Chand 
and others, in respect of certain land 
situate in Mauza Kot Daud which had 
been sold by Ahmad, respondent No. 2, 
to the appellants by a registered sale-deed, 
dated 4th January 1908, for Rs. 1,400. 
The District Judge dismissed the suit, 
holding that the plaintiff, whose right of 
pre-emption was undisputed, had waived 
that right; but on- appeal the learned 
Divisional Judge held that the alleged 
waiver of his right of pre-emption on 
the part of the plaintiff had not been 
established and he decreed the plaintiff's 
claim conditional on payment of Rs. 1,400, 


In further appeal the vandees’ Pleader 
has contended (1) that before the sale 
in dispute, a notice had heen issued 


through the Naib-Tabsildar to all pre-empt- 


ors in the village calling upon them to’ 


purchase the land in suit at the price at- 
sold to: -the- 


which it was subsequently- - 
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vendees; that that notice was served upon 
the plaintiff; and that, since he refused 
to purchase the land at the price named 
in the notice, his right of pre-emption 
must be held to hava been extinguished; 
and (2) that if the notice in question is 
held to have been not a proper notice 
under section 16 of the Pre-emption Act 
of 1905, the act of the plaintiff in having 
refused to purchase the land for Rs. 1,400 
before the sale in favour of the present 
vendees took place for the same sum, 
amounts to a waiver of his right and 
that his suit was rightly dismissed by the 
District Judge. 

The material facts are these. On the 
léth February 1907, Ahmad, respondent, 
applied to the Deputy Commissioner for 
permission fo sell the land in suit to the 
present vendees, who are not members of 


an agricultural tribe, for Rs. 1,400. The 
application was one made under section 
3 of the Alienation of Land Act. The 


Deputy Commissioner sent the application 
to the “Talsildar, and the latter sent it 
to the Naib-Tahsildar for necessary action , 
and report. The Naib-Tabsildar issued a 
notice on the 8th March 1907 to all the 
landowners of the village informing them 
of the intended sale of the land in question 
and of the price, Hs. 1,400, at which the 
owner, Ahmad, was-willing to sell it. This 
notice was served on the present plaintiff 
on the 23rd March 1907, and on the 
25th March 1907, he made an application 
to the Deputy Commissioner stating that 
he had a right of pre-emption in respect 
of the land intended to be sold and was 
desirous of purchasing it, but that the 
price entered in the notice was far in 
excess of the market value and had not 
been fixed in good faith; and he prayed 
that permission may not be given to the 
owner to sell the land to non-azrieulturists 
and that he be directed to sell it to the 
applicant at a fair price. The plaintiif’s 
objection, however, did not prevail, and the 
sale to the present vendees was sauctioned by 
the Deputy Commissioner. 

Upon these facts the vendees’ Pleader 
urges, relying upon Ue Ram v, Brlhar Mal 
(1) ant Sardar Ali Shah v. Jiwan Singh 


(2 , that the notice giver to the pluiatilf by ' 
dj 99 P. H. 1887 ` 
(2). 22 P.B 19214 80 P.L. Re 1901. 
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the. Naib-Tahsildar was a proper notice within 
the purview of section 16 of the Pre-emption 
Act of 1905, and that since the plaintiff had 
: refused to S urohase the land for Hs. 1,400, 
which was the price named in the notice he 
has lost his right of pre-emption. The Dis- 
trict Judge has overruled this contention, 
holding that the notice issued by the Naib- 
Tahsildar was not a notice through a “Court” 
as required hy the said section 16, and we 
have no hesitation in agreeing in that 
view. In issuing the notice to the landowners 


in the yillage, the Naib-Tahsildar was 
acting under the orders of the Deputy 
Commissioner, to whom an application 


had’ been made by the owner. of the land for 
permission to sell it to certain non-agricul- 
turists under the provisions of the Alienation 
of Land Act; and the notice was issued 
because the Revenue Authorities wanted to 
find out ifany member of an agricultural 
tribe in the village was willing to purchase 
the land at the price named, their intention 
being to sanction the sale to non-agriculturists 
only in theevent ofa member of an agricul- 
-tural tribe not coming forward to make the 
purchase. The Naib-Tahsildar was acting in 
this matter as an Executive Officer and not 


asa Court; anditis clear that neither the. 


application of the owner of the land to the 
Deputy Commissioner to obtain sanction to 
the sale thereof to certain non-agriculturists 
nor the notice issued by the Naitb-Tahsildar 
under the orders of the Deputy Commissioner 
had any connection with section 16 of the 
Pre-emption Act of 1905. The question 
before us was not discussed in either of the 
two rulings relied upon by the vendees’ 
Pleader; and we accordingly hold that no 
proper notice was given to the plaintiff under 
section 16 aforesaid and that he has not lost 
his right of pre-emption. 


The second questicn for decision is, whether 
the plaintiff has waived his right of pre- 
emption. No doubt the landin suit had 
been offered to bim by the owner for 
Rs. 1,400, but be protested that that was not 
its fair market value, that the price had not 
been fixed in good faith and that he was 
prepared to enforce his right of pre-emption 
in Court. He never, by any act or conduct, 
waived his right of pre-emption; on the 
‘contrary, he all along proclaimed his inten- 
tion, as the learned -Divisional Judge says, 
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“of suing to pre-empt -the land on what he 
considered the right price.” [n these cir- 
cumstances, we are quite clear that no waiver 
of his right of pre-emption on the part of the 
plaintiff can be said to have been established. 
The vendees’ Pleader cited Shambu Mal v. 
Jamna Das (3), Diwan Chant v. Ghulam 
Hussain (4), Fateh Chand v. Kirpa Singh 
(5) and Abdullah Shahv. Hussain Jahand 
Shah (6) in support of his argument that 
the plaintiff had waived his right of pre- 
emption; but not one of these decisions is in 
point, and we think it unnecessary to discuss 
them in this place. - 

We maintain the decree of the lower 
Appellate Court and dismiss this appeal with 
costs, : š 

Appeal dismissed. 

(3) 38 P. R. 1875. 

(4) 30 P. R. 1897. 
. (S) 13 Ind. Cas. 561; 
1912; 145 P. L. R. 1912. 

(6) 20 1nd. Cas. 664; 14 P.R. 1914, 250 P. L. R. 
1913; 179 P. W. R. 1913. 


48 P. R. 1912; 76 P. W. R 


MADRAS HIGH COURT. 
Orrin Revisios Petition No, 1076 or 1914. 
September 28, 1915. . 
Present:—Mr. Justice Srinivasa Aiyangai. 
MURUGESA MUDALY AND orHERS— 
RxsPoNpENTS Nos. 2, 8 AND 9 — PETITIONERS 
versus 


RAMASAWMI CHHTTY—Rasponvenr. 

Civil Procedure Code (Act V of 1908), O. XXXIV, 
vr, 3,8—Hateasion of time fixed for payment of mortgage- 
money, grant of —Mortga sor, if entitled to redeem as of 
vight after time fleed—Order made without jurisdiction 
—Revision. 

In cases where the mortgagee sues for foreclosure, 
extension of time for yayment is not given as a matter 
of course and the mortgagor is not entitled to redeem 
as of right after the time fixed for puyment although 
no order for foreclosure absolute has been passed. - 
[p. 201, col. 1.] 

Faulkner v. Bolton, 7 Sim. 319; 4 L. J. Ch. 81; 58 E. 
R. 860; 40 R. R. 155; Nanny v. Edwar ds, 4 Russ, 124; 6. 
L. J 10. s.) Ch. 20; 28 R R. 24; 8R E. R. 76%; In ve 
Parbola, Lid., Blackburn v. Parbola Ltd. (1909) 2 Chs 
47, 18 L. J. Oh. 782; 101 L. T 882; €8 S.J. 697, re. 
ferred to. 

In suits by the mortgagor to redeem, the time for 
payment is not extended except in cases of accident: 
or mistake. Tp. 201, ‘col 1). uim ice Aah NBC 
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Novosielaki v. Wakefield, 17 Vos. 417, 34 E. B. 161; 
EET Jeffery, (1846) 1 Ch. 644, 65 L. J. Oh. 

75; 14 L. T 78; 44 W. R 311, followed. 

Where a Oourt extends the time when it has no 
power to do so, a High Court has power to interfere 
with the order in revision as one passed without 
jurisdiction, but will not do so if it appears that the 
order was made in the interests of justice. [p 201, 
col. 2.] 

Petition under section 115 of Act V of 
1958, praying the High Court to revise the 
order of the Court of the District Munsif of 
Dharmapuri, in Original Petition No. 563 of 
1914, in Original Suit No. 28 of 19.1. 

Mr. T. R. Krishnaswami Atyar for Mr. 
T. R. Ramachandra | Aiyar, for the Peti- 
tioners, 

Mr. B. Narasimha Row for Dr, 
nadhan, for the Respondent. 


Swami. 


JUDGMENT.—This is an application to. 


revise the order of the District Munsif of 
Dharmapuri extending the time fixed for 
payment of the mortgage-money by a decree 
nisi ina suit for redemption by a pnisne 
mortgagee. The Munsif thinks that the 
reasons given by the plaintiff in the suit for 
non-payment of the mortgage-money within 
the time fixed were insufficient and umnsatis- 
factory, butall the same he gave the ex- 
tension prayed for, on the ground that the 
plaintiff was entitled as a matter of right to 
redeem until there is a decree for foreclosure 
absolute, even though the time fixed by. the 
decree nist had passed. 

- The power to extend the time for payment 
of the mortgage-money is now regulated by 
Order X X XIV, rules 3 and 8, and under these 
rules the Court can only extend the time 
upon good cause shown. This is in accord. 
ance with the settled practice in England. 
Even in cases where the mortgagee sues for 


foreclosure extension of time for payment is ` 


not given as a matter of course, and the 
mortgagor is not entitled to redeem as of 
right after the time fixed for payment al- 
though no order for foreclosure absolute has 
“been passed [see Faulkner v. Bolton (1), 
Nanny v. Edwards (2); Inve Parbola, Lid., 
Blackburn v. Parbola Lid. (3), Seton on Judg- 
ments page 1918 and Fisher on Mortgages, 
section 1958]; and in suits by a mortgagor 
to redeem, the time for payment is not ex- 


ai m 319; 4 L. J. Ch. 81; 58 E. R. 860; 40 R. 
165 
-(2) 4 Russ; 124, 6 L. J. (0. 5.) (1i. 20: 28 R. R. 24, 
* (8) (Iv09) 2 Ch. 487; 78 Ly Ja Ch. m 101 L. T. 
682; $3.5. J..697. Tol t M LN a 


INDIAN CASHES. 


201 


tended except in cases of accident or mistake 
[See Novoszelsht v. Wakefield (4) and Collin. 
son v. Jeffery (5).] Inasmuch as the lower 
Court extended the time for payment when it 
had no power to do so, this Court has power 
to interfere with the order in revision as one 
passed without jurisdiction; but I do not 
think that the justice of tbe case requires 
that I should interfere with the order. The 
suit was instituted by the puisne mortgagee 
against the first mortgagee who had also 
purchased the equity of redemption. The 
puisne mortgagee, it is now settled, would be 
entitled to institute a suit for the sale of the 
property subject to the first mortgage. [See 
Mulla Veetil  Seethi kutis v. Korambath 
Paruthooli Achuthan Nair (6).] But at 
the time when the suit was instituted, there 
was some donbt on the point and the puisne 
mortgagee seems to have instituted the suit 
for the redemption of the first mortgage and 
for sale of the whole of the mortgaged pro- 
perties for the sums due on both the mort- 
gages. At any rate that was the decree 
passed. The sum which the plaintiff had to 
deposit on account of the lst mortgage was 
nearly Rs. 2,000, and he made the deposit 
within a month after the date fixed and he 
paid also interest on that sum at 12 per cent. 
The amount due to him was nearly Rs. 1,161; 
and it is reasonable to suppose that the 
mortgaged property was worth considerably 
more than the amount due on the Ist mort- 
gage. The lst mortgagee suffers no hard- 
ship; while on the other hand, if I interfere 
with the order, the puisne mortgagee would 
lose the whole of the amount due to him. 

I, therofore, dismiss this petition, but 
under the circumstances without costs. 


Petition dismissed. 
(4) 7 Ves. 417; 34 E. R. 161. 
(5 (1896) 1 Ch. 644; 66 L. J. Ch. 876; 74 L. T. 78; 


44 W. R 311. 
(6) 9 Ind Cas. 513; 21 M. L. J. 218; 9 M. L, T. 431; 


(1911) . M W. N, 165. 
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PUNJAB CHIEF COURT. 
Seconp Crvin Apresar No. 1899 or 1912. 
Apri] 13, 1915. 

Present: —Mr. Justice Shah Din and 
Mr. Justice Chevis. 
PRITHMI CHAN D-—PrAINTIFF— 


APPELLANT 
E versus 
SAFA CHAND AND ANOTHER— DEFENDANTS— 
RESPONDENTS. 


Punjab Pre-emption Act (I of 1912), ss. 2 (8), 22 
(4) (a)—Construction of Statute—Retrospective effect 
—Punjab Pre-emption Act (II of 1905), 5, 11. Proviso 
—Period of 20 years, computation of. 

Section 2 (3) of the Punjab Pre-emption Act (I of 
1918) was not, intended to give and does not give 
retrospective effect to sub-section (4) (a) of section 
22 and this sub-section can only apply toa case in 
which the money deposited by a plaintiff in a pre- 
emption suit is withdrawn by him after the new 
Act has come into force. In other words, section 72 
(4) (a) when read with section 2 (3) of the Act does 
not enjoin the dismissal of an appeal preferred by 
the pre-emptor ina case where he had withdrawn 
the money deposited by him in Court before the new 
Act came into operation. [p. 208, cols. 1 & 2 ] < 

A pre-emptor who claims the benefit of the prdviso 
to section 11 of the Punjab Pre-emption Act (IT of 
19/5) should prove the existence of continuous 
record of ownership of land, on the strength of 
which he claims pre-emption, for a period of 20 
years immediately preceding the date of sale, either 
ju hisown name or in that of an agnate of his. 
In other words, the period of 20 years, referred to 
in the proviso, over which the record of ownership 
should extend, should be computed back from the 
date of sale and if there occur any break, for 
however short a period, in the record of ownership 
in the name of ‘the pre-emptor or any other agnate 
of his, he would forfeit the benefit of the proviso. 
Lp. 204, col. 2.3 


Second appeal from the decree of the 


Additional Judge, Jhelum Division, ab 
Sialkot, dated the 10th June 1912, 


Rai Bahadur Pandit Sheo Narazn, 
Appellant, 


Mr, B. Bevan Petman, for the Respondents. 


JUDGMENT.- This appeal has arisen 
out of a pre-emption suit relating to certain 
land in Mauza Diwankot, Tahsil and District 
Gujrat; and the principal question involved 
is one of interpretation of the proviso to 
section 110f the old Punjab Pre-emption Act, 
li of 1905. The following pedigree is 
material:— A 


for the 
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[19,5 
Bera Mar 
if | Bie. e 
iGohar Sen, PES Sen, Ram Bhaj 
Gokal Chand, ) 
Jamiat Rai Hem Raj. 


Jaswant Rai, 


Hakim Rai=Musammat Lachmi. 








A 
f \ 
Tari Chand Lakhmi Chand . 
[res 
f | 
Amin Chand Safa Chand, Ram Rattan. 
(vendor). 





( ] 
Pirthi Chand, Wazir Chand. Fateh Chand. 


plaintif. 


By a registered deed, dated the llth 
April 1910, Safa Chand sold the land in suit 
to Mr. Shambu Nath Bari, Bar-at-Law, for 
Rs. 2,000. On the Ist August 1910, the 
vendor's nephew, Prithmi Chaud, brought 
the present suit for pre-emption and he based. 
his claim upon the proviso to . section 1l of 
the Pre-emption Act of 1905. "The vendee 
pleaded that the plaintiff had no right of . 
pre-emption under the proviso to the said 
section 11, aud that ifbe had any such 
right, he had waived it. The Subordinate. 
Judge held thatthe plaintiff fulfilled the 
requirements of the proviso in question and 
had a right of pre-emption in respect of the 
land in suit, and that he had not waived it. 
The plaintiff's claim was, therefore, decreed 
by the Subordinate Judge conditional ona 
payment of Rs. 2,000. On appeal, tbe 
learned Divisional Judge set aside the decree 
of the Subordinate Judge, holding that the 
proviso to section ll had not been correctly 
interpreted by him, and remanded the suit 
for re-decision under rule 23 of Order XLI, 
Civil Procedure “ode, with reference to the. 
three issues set out at page 8 of the printed 
paper-bock. After the remand, the Subordi- 
nate Judge held: that the plaintiif’s case did 
not fall within the proviso to section ll: 
aforesaid and, dismissed the suit, and his 
decree was upheld on appeal by.the.. Divie 
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sional Judge who followed the recent decision 
of this Court reported as Chajju Mal v. Telu 


“Mal (1). 


` "The plaintiff has preferred a second appeal 
to this Court, and the question for decision 
is whether or not he fulfils the requirements 
of the proviso to section 11 of Act II of 1905 
and has a right of pre-emption in respect 
ofthe land in suit. Before discussing this 
question we must notice a preliminary objec- 
tion urged on behalf of the defendant-vendee 
by his learned Counsel. He has contended 
that the appeal must be dismissed under 
section 22 (4) (a) of the present Pre-emp- 
tion Act, I of 1913, inasmuch as the money 
which had been deposited by the plaintiff in 
Court in compliance with an order passed 


by the Subordinate Judgé on the 2nd August, 


1910 had been withdrawn by him on the 
9rd July 1912. We think that this con- 
tention is unsound and that section 22 (4) 
(a) aforesaid does not apply to this case, so 
far as the withdrawal of the money deposited 
by the plaintiff is concerned. The learned 
Counsel has relied upon section 2, sub-section 
(3), of Act I of 1913, which runs as follows:— 

“Notwithstanding anything to the contrary 
in section 4 of the Punjab General Clauses 
‘Act; 1898, the Courts shall in all suits, 
appeals. and proceedings pending at tlie 
commencement of this Act give effect, so far 
as may be, tothe procedure prescribed by 
this Act.” 


The argument is that the provisions of the 


Baid section Z2 (4) (a) which relate to’ 


procedure and which require the Appellate 
Court to dismiss the appeal of a plaintiff in 
a pre-emption suit if he withdraws the money 
deposited by him in Court, have a retrospec- 


tive effect by virtue of section 2, sub-section 


(3) of the Act, and that, although the 
present plaintiff withdrew the money 
which had been deposited by him in 


Court before the present Act came into 
force, the legal consequence of the 
withdrawal is that he ‘forfeits his right 


to have his appeal adjudicated apon on 
the merits and that it must be dismissed 
an lemne. In our opinion, section 2, sub- 
section (3), of the Act was not intended 
to give, and does not give, retrospective 
effect to sub-section (4) (a) of suction 22, 


#1) 13 Ind. Cas. 665; 58 P.-R. 1912; 61 P. W, R. 
1912; 108 P, L, R. 1912, 
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and this sub-section can only apply to 
a case in which the money deposited by 
a plaintiff in a pre-emption suit is - 
withdrawn by him after the new Act 
has come into force. The sub-section in 
question must be strictly construed; and 
when read with section 2, sub-section (3), 


of the Act, it does not enjoin the 
dismissal of an appeal preferred by the 
pre-emptor in a case where he had 


withdrawn the money deposited by him 
in Oourt before the new Act came into 
operation. We, therefore, everrule the 
preliminary objection. 

Before considering whether the plaintiff 
is entitled to the benefit of the proviso to 


section ll of Act II of 1905, it is 
necessary to state briefly the facts on 
the strength of which he claims that 


benefit. The village of Diwankot in which 
the land in suit is situated was owned 
by Jamiat Rai and Hem Raj, sons of 
Bhim Sen, in 1868. Jamiat Rai died 
before Hem Raj and was succeeded hy 
his son, Jaswant Rai. Hem Raj died 
childless in December 1873, and in 
December 1874 his share was also 
mutated in thename of Jaswant Rai, who 
thus became owner of the whole village. 
On the death of Jaswant Rai in 1883, 
his son, Hakim Rai, succeeded to the whole 
village, and on Hakim Rai’s death on 
the 24th May 1890 his widow, Musammat 
Lachhmi, came into possession of the 
village and mutation was effected in her 
name. She died on the 2nd September 
1892, and thereupon half the village was 


entered in the names of Amin Chand, 
Safa Chand and Ram Rattan, sons of 
“Ram Bhaj, while the other half was 


entered in the names of Hari Chand and 
Lakhmi Chand, sons of Gokal Chand. 
After 1894 there was a partition of the family 
property between the two branches repre- 
sented by the sons of Gokal Chand and 
the sons of Ram Bhaj, and the entire village of 
Diwaukot fell to the share of the latter. 
Amin Chand died in November 1909, and 
mutation of his one-third share in the village 
took place onthe 21st March 1910 inthe names 
of the plaintiff and his two brothers, Wazir 
Chand and Fateh Chand. On the 11th April. 
19. 0 Safa Chand sold, as has been stated above, 
his share in the village to Mr. Shambn Nath 
Bari; and it wasin respect of this sale that 
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the plaintiff, Prithmi Chand, brought his 
suit for pre-emption which has given rise to 
the presentappeal. Admittedly, the parties 
are nob members of an agricultural tribe; 
and the question for decision is whether the 
plaintiff, who is a nephew of the vendor, is 
entitled toa right of pre.emption in respect 
of the sale in dispute under the proviso to 
section Ll of Act IT of 1905, 


On behalf of the plaintiff it bas been con- 
tended by his learned Advocate that 
he is entitled to the.benefit of the 
said proviso, because at the date of the sale 
he was recorded as the owner of 
agricultural land in the village and had been 
so recorded for a period of twenty 
years before the sale in dispute tonk place 
through hia agnates, the male descendants 
of Bhim Sen. Before Musammat Lachhmi 
succeeded on the 24th May 1890 to the estate 
left by her husband Hakim Rat, it had been 
continuously recorded for a period of more 
than twenty years in the names of Hakim 
Rai, Jaswant Rai, Jamiat Rai and Hem 
Raj, aud the argument is that the period of 
twenty years referred to in the proviso to sec- 
tion 11, having. been once completed before 

‘the sale in dispute took place, the fact that 
the land held by and recorded in the names 
of the agnates of the plaintiff was recorded 
between the 24th May 1890 and the 2nd 
September 892 inthe name of the widow, 
Musammat Lachhmi, was immaterial. The 
learned Advocate has contended that the com- 
pletion of the period of twenty years before the 
widow came into possession, serves to distin- 
guish this case from Chajju Mul v. Tel. Mal 
(1) en which the Divisional Judge has relied, 
for there the widow, Musammat Shibbi, had 
succeeded to and was recorded as owner of 
the land, on thestrength of which pre-emp- 
tion was claimed, before the land had been 
held by the plaintiff and his agnates for the 
requisite period of twenty years previous 
to the sale then in dispute. It is further 
pointed out that, in. view of the facts of that 
case, the opinion expressed by the Division 
Bench in the 4th paragraph at page 19> of 
the report, to the effect that the plaintiff was 
bound to show that the land by virtue of 
which he claimed pre-emption. had been 
continuously recorded in the. Revenue papers for 

wenty years beforethe suit as his property 
or asthe propery of an agnate of his, was 
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mere obiter dictum and should not be followed 
in this case. 

After giving the matter our best consider- 
ation, we think that the interpretation sought 
to be placed by the plaintiff's learned Ad- 
vocate on the proviso to section ll is not 
correct. Tn our opinion, having regard to 
thelanguage of the proviso and more 
especially to the words “who is recorded as 
the owner ,, . of agricultural land . . . 
and has been so recorded for twenty years 
previous tothe date of sale,” the intention nf 
the Legislature was that the pre-emptor who 
claims the benefit of that proviso should be 
required to prove the existence of a continuous 
record of ownership of land, on the strength 
of which he claims pre-emption, for a period 
of twenty years immediately preceding the 
date of sale, either in his own name or in that 
of an agnate of his. In other words, the 
period of twenty years over which the record 
of ownership should extend, should be 
computed back from the date of sale, and if 
there occur any break, for however short & 
perind, in the record of ownership in the name 
of the pre-emptor or any agnate of his, he 
would forfeit the benefit of the proviso. That 
is the only rational interpretation which, in 
our opinion, can be put upon the proviso; the 
construction contended for by the plaintiff's 
learned Advocate would lead to anomalous 
results and cannot, therefore, be accepted as 
sound, 

For the foregoing reasons, we hold that the 


‘view of the lower Appellate Court that the 


plaintiff badno right of pre-emption under 
the proviso to section ll of Act IL of 1905 
ig correct; and we accordingly maintain its 
decree and dismiss the appeal with costs. 

The vendee has filed evoss-objeetions against 
so much of the decree of the Divisional Judge 
as relates to costs, but we are not prepared 
to say that in dismissing the plaintiff's appeal 
without costs the Divisional Judge materially 
erred in the exercise of his discretion, and 
we, therefore, dismiss the cross-objections. 


Appeal dismissed, 
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GAMAN V. IMAM BAKHSH. 


PUNJAB CHIEF COURT. 
Sscoxp Civic Arrear No. 2272 or 1914. 
April 17, 1915. 
Present:—-Mr. Justice Shadi Lal. 
GAMAN —DEFENDANT—A FPELLANT 
versus . 
IMAM BAKHSH —PraAINTLEE— RESPONDENT, 
. Civil Procedure Code (Act V of 1908), s. 11--Res 
judicata— Partition —Partition decree not executed — 
Second suit for partition, whether maintainable—Decree 
for possession conditional. on payment of money ~Deci' ee 
mot. execiited —Second, suit, whether maintainable, 

The rights of a joint owner of land who obtains a 
decree for possession by partition of the joint tenancy, 
are not extinguished by his neglect to execute the 
decree within limitation. The relationship of the 
parties w ey se continues tobe that of joint owners 
and a second suit by him to effect partition. of the 


joint property of which heis undoubtedly a joint owner, : 


8 not affected by the previous non-executed decree. 
[p. 205, col. 2.] 

Madan Mohan v. Baikanta Nath, 10 OC. W. N. 858; 
Bisheshar Das v. Ram Prasad, 28 A. 627; 8 A: L, J. 
879; A. W N. (1900) 142, referred to. 

Where a decree for possession of property is con- 

' ditional og ` payment of a sum of money, the decree- 
holder is not by reason of non-exeoution of such 
deoree debarred from instituting a fresh suit for 
possession (p. 206, col. t.] 

Ram Singh v. Nodh Singh, 93 P. R.1879 (F. B), 
followed. 


Second appeal from “the decree of the 


Additional Divisional Judge, Lahore, dated 
the 5th May 1914. 


Mr. Dina Nath Mehra, for the Appellant. 
Mr. Herbert, for the Respondent, 


JUDGMENT.—The facts, upon which 
the determination of the question of law 
involved in the second appeal depends, 
lie within the narrowest possible compass. 
Briefly, they are thdt the present plaintiff 
instituted in 1905 a suit for possession 
by partition of certain immoveable property 
against the present defendant. A compro- 
mise decree was passed on the 15th of 
May 1905 by which the plaintiff was 
to get two kothas and had to pay Rs, 
10 to the defendant. This decree, it 
appears, was never executed and became 


barred by time. The plaintiff has now 
brought a fresh suit for partition, .and 
the point for decision is whether the 
existence of ‘the previous decree pre- 


cludes him from maintaining the present 
suit. The learned, Judge of the lower 
Appellate Court has decided in favour of 
the plaintiff, and after hearing arguments 
“and referring to the law bearing on the 
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subject, T have to the 


conclusion. 


come Same 


lt will be observed that the present suit 
is not to enforce the compromise decree 
passed in 1905. If that were the esse, T should 
have no hesitation in holding that the suit to 
enforce a decree does not lie; wide Soni v. 
Munshi (1). But the suit, as observed, 
is one for partition. of the property, and 
ldo not think there is any valid ground 
for dismissing it in limine. The plaintif 
was, no doubt, entitled to execute his 
previous decree within limitation, but his 
omission to do so, does nut extinguish his 
rights in the property. He remained all 
along in possession of a portion thereof, 
and it seems to me clear that the relation- 
ship of the parties inter se continued tn be 
that of joint owners. Now it is a well- 
established” proposition of law that the 
right to enforce partition is a legal incident 
of a joint tenancy, and as lung as such 
tenancy subsists any of the joint owners 
may apply to the Courtfor partition of the 
joint property. There is, therefore, no 
reason whatsoever for non-suiting the 
plaintiff. He is nndoubtedly a joint owner 
and as such can always ask. the Court to 
effect a partition. 


A case very similar to the present one 
is reported as Madan Mohan v. Baikanta 
Nath (2). In that case a previous suit 
for partition brought by the plaintiffs having 
been compromised, an officer of the Court 
was appointed to effect a partition in terms 
of the compromise. Subsequently, the parties 
not appearing, execution proceedings were 
dismissed for defavlt. It was held that a 
fresh suit for partition was not barred by 
section 18, or section 103, of the Civil 
Procedure Code. Further a Division Bench 
of the Allahabad High Court have held 
that the dismissal for default of a suit for 
partition does not bar a second suit for 
partition; vide Bisheshar Das v, Ram Prasad 
(3). These authorities, if authorities are 
needed at all, are sufficient to support the 
conclusion at which I have arrived. 

Moreover, there is another aspect of the 
case which, though not referred to by the 


(d 3 Bom. L. R. 94. 
(3) 1^ C. W, N. 839. 
. (3) 28 A. 627; 8 A. L. J. 379; A. W. N. (1906) 142, 
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learned .Pleader for the plaintiff, ecnstitutes 
in my opinion a sufficient ground for 
holding that the present suit is maintainable. 
It will be noticed that the previons decree 
was for possession of property conditional 
on the payment of a sum of money to 
the defendant, and a Full Bench of this 
Court have held that the plaintiff is not 
by: reason of such decree debarred from 
maintaining a second suit for possession 
after the expiration of the period within 
which he might have obtained possession 
by execution of the decree; vide Ram Singh 
v. Nodh Singh (4). 

For the reasons stated above I hold that 
the decision of the lower Appellate Court 
granting a decree to the plaintiff is correct, 
and I accordingly dismiss the appeal with 
costs. ; 

: Appeal dismissed. 
- (4) 93 P. R. 1879. e 


MADRAS HIGH COURT. 

* Civ: Reviston Perrrion No. 115 or 1914. 
` ‘ September 24, 1915. 

Present:——-My. Justice Srinivasa Aiyangar. . 

SUBRAYA-ACHARYA-—DEFENDANT 
—PETITIONER 
: versus 

'KESAVA UPADHAY A—PLAINTIFF— 


RESPONDENT, 

. Provincial Small Cause Courts Act (IX of 1887), Sch. 
TI, Art. 18-—Swit to recover dues of hereditary office— 
Jurisdiction. 

. Asuit by an archaka of a temple to recover the 
dues of his hereditary office from the trustee is 
within the exemption contained in clanse .13) of 
Schedule LI of the Provincial Small Cause Courts Act 
(IX of 1887), and is, therefore, not cognizable by a 


Court of Smal! Causes. 

Petition, under section 25 of Act IX of 
1887, praying the High Court to revise the 
decree of the Court of the District Munsif 
of Puthnr, in Small Cause Suit No. 280 of 
1914, . : 

Messrs: K. P. Madhava Row and KE. P. 
Lakshmana Row, for the Petitioner. 

Mr. B. Sttarama Row, for the Respondent. 


JUDGMENT.—In this case the petitioner 
takes the objection that the Small Cause 
Court had no jurisdiction. The suit was 
one by a hereditary archake. of a temple to 
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recover from the defendant, the trustee, an 
amount which was alleged to be due to the 
plaintiff as the dues of his office which he 
says is & hereditary office, The defendant 
admitted that the plaintiff was entitled to 
the sum which he sued for, but claimed to 
make a reduction of Rs. 4 on account of a fine 
which he said he had imposed on the plain- 
tiff. The lower Court found that this fine 
was not proved to have been properly impos- 
ed on the plaintiff. I am obliged to allow the 
objection taken here, that the suit was one 
which a Small Cause Court had no jurisdic- 
tion to try. Article 13 of the second Schedule 
to the Provincial Small Cause Conrts Act 
includes a case of this kind. J, therefore, 
reverse the decree of the lower Court to the 
extent of Rs. 4; bnt inasmuch as this 
objection was not taken in the first Court, 
I give petitioner no costs either here or in the 
lower Court. 

i Petition allowed. - 


MADRAS HIGH COURT. 
Sxcoxo Civiu Appear No. 2423 or 1913. 
September 7, 1915, 
Present:—Mr. Justice Tyabji and: 
- [Mr. Justice Phillips. 
VYTHINATHA AIYAR—DEFENDANT 
No. 2— APPELLANT 
versus 
VAITHILINGA MUDALIAR AND OTRERS— 
Praintire AND DxrENDANTE Nos, 8 AND 4— 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), Sch. II, cols. 1, 
15, 16. (2)—" Party interested," meaning af- Reference 
to arbitration by contesting parties. Decree passed in 
accordance with award—Iix parte defendant, whether 
can appeal, 

A suit was brought for recovery of certain pro- 
perlies purchased by the plaintiff and trespassed 
upon by defendants Nos. 1, 2and 3. The Ist defendant 
contended that the properties had been sold to 
the 4th defendant, who was thereupon impleaded 
and adopted the defence. The Ist defendant died 
and defendants Nos. 2and 3, his legal representatives, 
remained ex» parte throughout. The plaintiff and the 
4th defendant then agreed to refer the suit to 
arbitration and a decree was passed in accordance 
with the award. On thisthe second defendant appeuled, 
on the ground that the decree was not binding on 
him as he was not a party to the arbitration: < 

Held, (1) that the appellant was not a “party 
interested" within the meaning of paragraph 1 of 
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the. Second Schedule of the Code of Civil Procedure 
and had no right to appeal; [p. 707, col. 1.] 

(2) that he did not even have any equitable 
claim to set aside the decree, for by remaining ew 
parte he left the conduct of the suit in the hands of 
the Court and it was immaterial to him how the 
suit was decreed. [p. 208, col. 2.] ` 

Per Phillips, J.—Àn appeal will not lie against a 
deoree passed in accordance with an award, even 
where the award ig not valid in law, except as pro- 
vided in paragraph 16 (2) of the Second Schedule 
of the Code of Civil Procedure. [p. 208, col. 1.] 

Per Tyabji, J.—(dissenting)—Am appeal does lie 
from a decree passed in accordance with an award, 
purporting to bind a person who never submitted to 
arbitration or where there has been no agreement 
to refer at all. [p. +07, col. 1.] 

Second appeal against the decree of the 
Court of the Subordinate Judge of Kumba- 
konam, in Appeal Suit No. 896 of 1912, 
preferred against that of the Court of the 
District Munsif of Negapatam, in Original 
Suit No. 209 of 1910. 

Mr. T. R. Venkatarama Sastra, for the Ap- 
pellant. 
` Mr. T. V. Gopalaswami Mudaliar, for the 


Respondents. 
JUDGMENT. 


TYABJI, J.—1n this case, the appellant 
did not appear in the Court of first 
instance. The other parties to the suit 
agreed to refer the matter to arbitration 
and an order to that effect was made by 


the Court. Judgment was pronounced in 
accordance with the award. A decree 
followed. Theappellant now appeals and 


contends that the award purports to bind 
him though he was nota party to the 
reference, The scope of the Second 
Schedule, paragraphs 15 and l6, Code of 
Civil Procedure, was considered in Second 
Appeal No. 1192 of 1913 to which I was 
a party,. and it seems to me that on the 
authorities as they stand, an appeal would 
lie from a deeree purporting to bind a 
person who never submitted to arbitration 
or where there has been no agreement 
to refer at all. The lst respondent in 
the present case concedes that the decree 
ought not to bind the appellant and is 
willing to have it made explicit that it 
cannot be enforced against the appellant. 
It seems to me, therefore,- that the decree 
should contain a clause to that effect. 

The appellant contends further that the 
award cannot stand to any extent as he 
ivas*not ‘a party interested’ (within the terms 
of the Second Schedule, paragraph 1, Code 


INDIAN CASES. 


VYTHINATHÀ ATYAR V, VAITHILINGA MUDALIAR.. 


207 


of Civil Procedure), and he ‘not having 
concurred in the reference to arbitration, 
the reference is altogether  vitiated. He 
was interested, he says, as the 4th defend- 
anb isa purchaser from his father, the 
deceased Ist defendant, and if the suit is 
decided against the 4th defendant he 
(the appellant) will be responsible to the 
4th defendant. The appellant was, however, 
content to let the suit go on without 
appearing at the hearing and to trust to 
the’ 4th defendant to contest the suit as 
he pleased. The 4th defendant could have 
consented to a decree in the absence of 
the 2nd defendant. He could equally 
consent to the selection of the arbitrator ag 
the Tribunal which was to adjudicate upon 
the matters in difference. It seems to me 
that the appellant cannot be said in the 
circumstances of this case to be interested 
in the arbitration between the other parties 
to the suit, or interfere with the arbitration 
80 far as they were concerned, 

The decree should, in my opinion there. 
fore, be modified to the extent to which it 
ig conceded that it ought to be modifed. 
Otherwise the second appeal shonld be 
dismissed with costs. 


PHILLIPS, J.—ln this case a preliminary 
objection is raised that under paragraph 16 
(2) of the Second Schedule of the Civil 
Procedure Code, no appeal lies as the 
decree appealed against is not in excess 
of, and is in accordance with, the award “in 
the suit, The suit is for recovery of 
certain properties purchased by the - plaintiff 
and trespassed upon by the defendants 
Nos. l,2and 3. The Ist defendant raised 
various pleas, and said that the properties 
had been sold tothe 4th defendant who 
was, thereupon, impleaded and adopted 
the first defendant's defence. The 
Ist defendant died. Defendants Nos. 2 
and 3 are his legal representatives. De. 
fendants Nos. 2 and 3 remained ex parte 
throughout.’ The’ plaintiff and the 4th 
defendant agreed to refer the suit to 
arbitration andthe decree appealed against 
was passed onthe subsequent award, The 
2nd defendant alone now appeals on the 
ground that the decree is not binding upon 
him, as he was not a party to the arbitra 
tion and consequently, there is no award 
valid in law, and the decree based upon it 
is also inyalid, Prior to the Privy Council 
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ruling in Ghulam Khan v. Muhammad Hassan 
(1), Courts had held that an appeal did 
lie in cases when there was no award valid 
inlaw [as for instance, in Husananna v. 
Linganna (2) and Ibrahim Ali v. Mohsin Ali 
(3)l. The facts of the case reported in 
Ghulam Khan v. Muhammad Hassan (1) 
are not the sameas in the present case, 
and-in discussing the question whether an 
appeal would lie, their Lordships remarked 
‘(page 182): “The Court makes an order 
of reference on the agreement (which must 
be the agreement of all parties to the 
suit) etc., etc.", and it is contended that the 
ruling. applies only to cases in which all 
the parties to the suit agree in making the 
reference. The subsequent language of the 
judgment is, however, very clear (page 153): 
Their Lordships would be doing violence 
to the plain language and the obvious 
intention of the Code, if they were to hold 
that an appeal lies from a decree pro- 
nounced under section 522 (paragraph 15 
of the Second Schedule of the Code of Civil 


Procedure, 1908) except in so far as the 
decree may be in excess of or not in 
accordance with the award.” The effect 


of this ruling has been considered by the 
Courts in India and it has now been 
held on its authority, that even when 
there is no award valid in law, an appeal 
will not lie except as provided in para- 
graph 16 (2) of the Second Schedule of the 
Code of Civil Procedure [evide Chairman 
of ihe Purnea Municipality v. Siva Sankar 
Ram (4), Kanakku Nagalinga Naick v. 
Nagalinga Naick (5), Lal Mohan Pal v. Surya 
Kumar Das (6), Tallapragada Suryanaraina 
Row v. Tallapragada Sarabaya (7), Nidamurthi 
Krishnamurthi v. Gargipartht Ganapathilingam 
(5), Lutawan v. Lachya (2) and Annada 
Prosad Dutt v. Jogesh Ohandra Sen Gupta 


(10)]. 


(1) 29 C. 167; 29 I, A. 51: 6 C. W.N. 226; 12 M. 
L. J. 77; 4 Bom. L. R. 161; 26 P. R. 1902. 

(2) 18 M. 423. ' 

(8) 18 A. 422; A. W. N. (1896) 187. - 

(4) 88 C. 891. 

(5) 4 Ind. Cas. 871; 82 M. 510; 6 M. L. T. 176; 19 
M. L. J. 40. 

(6) 11 C. W. N. 162, 

(T) 9 Ind. Cas. 178; 21 M. L.J. 268,9 M. L.T, 
961; (911) I M. W. N. 151. 

(8) 25 ind. Cas. 583; (1914) M. W, N. 865. 

(9) 21 T: d. Cas. #69; 36 A. 69; 12 A. L. J. 57. 

(10) 28 Ind, Cas. 562. 
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A different view was taken in Haswa v. 
Mahbub (11) and Rangaswami Adyar v. Swami 
Atyar (12); but in neither of these cases 
was the attention of the Court drawn to 
the Privy Council ruling in Ghulam Khan 
y. Muhammad Hasson (1). It is thus clear 
that under the law as it^ now stands, no 
appeal will le` in the present case. 
Further in the present case, the appellant has 
no equitable claim to set aside the decree, 
for, by remaining ev parte, he left the con- 
duct of the suit in the hands of the Court, 
and it is really immaterial to him whether 
the suit was decreed upon examination 
of witnesses in Court or uponan award made 
by arbitrators. By not contesting the suit 
he submitted to whatever decree might be 
passed, provided that was not in excess of 
the relief claimed, and it is doubtful, there- 
fore, whether he was a party interested within 
the meaning of paragraph 1 of the second 
Schedule, Code of Civil Procedure, for there 
was really no matter in difference between 
him and the plaintiff. If this view is 
correct, the Privy Council ruling in Ghulam 
Khan v. Muhammad Hassan (1) would be still 
more in point, 

The exoneration of the appellant from the 
decree suggested by my learned brother 
does not in the circumstances appear to be 
necessary and the lst respondent’s consent to 
it appeared to me to be conditional. 

I would, therefore, dismiss the second 
appeal with costs. 

By Tre Cougnr.— The result is that the 
second appeal is dismissed with costs under 
section 98 of the Civil Procedure Code. 

Appeal dismissed. 


(11) 10 Ind. Cas. 559; 8 A. Ta J. 645. 
(12) 17 M. L. J. 394. 
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MADRAS HIGH COURT. 
Crvis Reviston Perition No. 982 or 1914, 
October 1, 1915. 


Present: —Mr. Justice Sadasiva Aiyar.’ 
KARRI NARASAYYA—Devenpant No. 1 
— PETITIONER 
versus 


THAVVALA NAGESWARA RAO AND 
ANOTHER—-PLAiNTIFF AND Derenpant No, 2— 
RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s. 115— 
Mistake of law as to jwrisdiction— Jurisdiction depend- 
ent upon finding of fact—Interference in revision, 
when allowed—Misconstruction of documentary evidence, 
whether good grownd for interference. 

If an Appellate Court by an error of law finds 
jurisdiction in the Civil Courts, or denies jurisdiction 
to the Civil Courts, a High Court has power to 
interfere in revision under section 115 of the Civil 
Procedure Code. 


Vuppuluri Atchayya v. Kanchwmarti 
chandra Rao, 18 Ind. Cas, 555; 18 M. L. T. 
L. J. 112, followed. 

But where the jurisdiction depends on a ‘finding 
of fact, unless that finding of fact rests on no evidence 


whatever, revision under section 115 is not legally 
permissible. 


A High Court cannot interfere in revision 
where the lower Appellate Court has misconstrued a 


portion of the documentary evidence or ignored 
important evidence in the case. 


Petition, under section 115 of Act V of 
1908, praying the High Court to revise 
the judgment and decree of the Court of 
the Subordinate Judge of Kistna at Ellore, in 
Appeal Suits Nos. 453 and 4683 of 1911, pre- 
ferred against the decree of the Court of the 
District Munsif of Ellore, in Original Suit 
No. 16 of 1910. 

Mr. V. Ramadoss, for the Petitioner. 

Mr. B. Somayyafor Mr. P. Narayanamurthi, 
for the Respondents. 

JUDGMENT.—As regards the burden of 
proof the authority of the decision of 
Seshagiri Aiyar, J., in Vegotd Ohengiah v. 
Putta Ramudu (1) relied on by the Sub- 
ordinate Judge has been strengthened by 
the decisions of Division Bench in Kidambi 
Jagannathacharyulu v. Pidipite Kutumbarayadu 
(2) and Ravulapati Papi Reddi v. Nanduru 
Peda Venkatacharyulu (8). My opinion contra 
in earlier cases is not, therefore, the predomi- 
nating or prevailing opinion in this Court. 

Jf the burden of proving that the 
| inamdar did not own the kudivaram at the 

a 23 Ind. Cas. 553; (1914) M. W. N. 367. 

2) 25 Ind. Cas. 891; 27 M. L. J, 288. 

(8) 26 Ind. Cas. 67; 27 M. L. J. 667; 16 M. L. "m 
34; (1914) M. W.N. 794, 

14 


cies 


Seetarama- 
60; 24 M. 
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time of the inam grant lay on the de- 
fendants, the Subordinate Judge holds that 
they. have not discharged that burden. 
He refers to various circumstances and 
pieces of documentary evidence in paragraphs 


12 to 14 of his judgment to support his 
conclusion in favour of the #namdar. 


- Even if he has misconstrued a portion of 


the documentary evidence or ignored im- 
portant evidence in the case (as contended 
by Mr. Ramadoss), I do not think that it 
is & fit case for interference under section 
115, Civil Procedure Code. No doubt, if 
the Appellate Court by an error of law 
finds jurisdiction in the Civil Courts, 
or denies jurisdiction to the Civil Courts, 
interference in revision under section 115 
is permitted. Vuppuluri Atchayya v. Kan- 
chumarti Venkata Seetarama Chandra Rao 
(4).] But where the jurisdiction depends on 


“a finding of fact, unless that finding of fact 


rests on no evidence whatever, revision 
under section 115, Civil Procedure Code, is 
not, in my opinion, legally permissible. 
Here, even if the burden of proof lay on 
the plaintiff there is evidence on record 
from which the Court was entitled to find 
the facts in the plaintiffs favour so as 
to give Civil Courts jurisdiction. 

The petition is, therefore, dismissed with 
costs. 

Petition dismissed. 


(4) 18 Ind. Cas. 555; 18 M. L. T. 60; 24 M.L, J, 112. 


PUNJAB CHIEF COURT. 
First Crviz Appear No. 473 or 1912. 
April 14, 1915. 
Presené:-—Justice Sir Donald Johnstone, Kr., 
and Mr. Justice LeRossignol. 
RAM ADIN-—PLAINTIFF—ÀA PPELLANT 
versus 
MUNSHI RAM AND orgggsS—DEPENDANTS— 
* RESPONDENTS. 
Partnership — Firm-——Partmers sued not as partners 
but in their individual capacity—Pleadings —Plamtiff; 
whether entitled to change position and seek relief. 
against firm—Acknowledgment of debt without promise, 
to pay, whether can be made basis of suit—Contract 
Act (IX-of 1872), s. 43. i 
A. plaintiff who sues some of tho pariners. of a 
firm not as such partners or as representing the 
firm but in their individual and private capacity, can 
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not, when he fails to prove his claim as preferred, 
be permitted to change his ground and continue 
tho suitor ask for relief against the firm itself, 
nor does section 43 of the Contract Act apply to 
uch a case. [p. 210, col. 2.] 
A ‘rugga’ which is merely an acknowledgment 
or admission of indebtedness and does nof contain 


an oxpress or implied agreement or promise to pay, 


cannot bo made the basis of a suit. ‘[p. 211, col. 1.] 


Pala Mal v. Tulla Ram, 119 P. R. 1908; 206 P. W. 
R. 1908, followed. : . 

First appeal from the decree of. the Dis- 
trict Judge of Ambala, dated the 20th Feb- 
ruary 1912, dismissing the plaintiff's suit. 

Mr. Nanak Ohand for Rai Bahadur Lala 
Sukh Dial, for the Appellant. 

Mr. Gokal Chand Narang, for Respondents 
Nos. 1 to 6. 

Mr. Sundar Das, for Respondents Nos. 7 
and 8. 

JUDGMENT.—Bindraban, one of the re- 
spondents, has died during the pendency of 
this appeal but Jadu Rai, his adopted son, is 
already a party to the suit.and is on the re- 
cord, so that no further action is necessary. 

The plaintiff, Ram Adin, sues on his own 
behalf and as heir of the late Umrao Singh 
on the rugga, Exhibit P—1, That rugqa is 
signed by Munshi Ram and Bindraban, and 
defendants Nos. 3 to 6 were joined as form- 


ing with Munshi Ram and Bindraban a joint. 


Hindu family. Defendants Nos. 7 and 8 
were subsequently added by the Court on 
the allegation of the other defendants that 
they too were partners in the firm of Dhani 
Ram-Bindraban. Defendants Nos. 7 and 8 
have denied any interest in the aforesaid 
firm and the plaintiff has insisted on several 
occasions during the hearing of the case that 
he is suing not the firm of Dhani Ram-Bindra- 
ban but the executants of the ruqqga, P—1, 
and the members of their family only. 


The District Judge has dismissed the 
whole suit on practically one point, namely, 
that the transactions on which the rugga is 
based were not between the plaintiff and 
defendants Nos. 1 and 2 in their individual 
capacity but between plaintiff and the firm of 
Dhani Ram-Bindraban. Proceeding from 
that point, the learned District Judge has held 
that it would be now impossible to permit 
plaintiff to alter his position and to continue 
the suit as a suit for an account against the 
firm of Dhani Ram-Bindraban. Before us it 
has been argued that the transactions which 
form the basis of this ruqqa were in fact trans- 
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actions operated by Munshi Ram and Bin- 
draban in their private capacity. But taking 
into consideration that the only accounts 
which have been produced in support of this 
rugga have been extracted from the books of 
the firm of Dhani Ram-Bindraban, that plaint- 
iff has produced no books of his own to show 
that he had an accoynt with Munshi Ram and 
Bindraban in their individual capacity, and 
also bearing in mind that there is no allega- 
tion from either sidé that Munshi Ram and 
Bindraban had private books of account inde- 
pendent of the books maintained by the firm, 
we are far from being convinced that the find- 
ing of the learned District Judge on this 
point is incorrect. Having fixed this point 
we have now to consider whether the plaintiff 
can be permitted to change his ground and 
ask for relief against the firm of Dhani Ram- 
Bindraban, and after a due consideration we 
do not think that this course is allowable. It 
would involve on the plaintifi’s part a total 
reversal of the pleas on which he came into 
Court. It would necessitate the decision of 
pleas raised between the two sets uf defendants 
and would result in a re-trial of the whole 
case from the beginning. . We note also that 
at the outset of the case, ib was brought to the 
notice of the plaintiff by the District Judge 
that his failure to establish the allegation that 
the rugga was based on a private debt of 
Munshi Ram and Bindraban would result in 
a dismissal of the suit. 

For the appellant it is contended that sec- 
tion 43 of the Contract Act would justify a 
continuaticn of the case as against 
the firm. Many authorities have been 
cited to us in support of the view that 
section 43 applies to a case in which 
some partners are selected to defend a 
case which might have been maintained 
against the whole partnership body. But 
it ig obvious that that section does not 
cover the case now before us, for the 
plaintiffs contention from the outset has 
been that his claim was not against the 
partnership but against two individuals. 
The position then is this, that the 
plaintiff comes into Court protesting that 
he has no claim against the firm but 
sues some of its partners in their 
individual capacity, but failing to prove 
their liability to pay his claim except in 
their capacity as members of the ° firm 
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-he now desires to prove his claim by. an 
examination of the accounts of that firm. 
This change of front cannot be permitted. 

In addition to the grounds on which 
.the plaintiff has been unsuccessful in the 
lower Courb,;it appears to us that another 
ground exists for non-suiting the plaintiff. 
He bases his claim upon a rugga which 
is merely an acknowledgment of indebted- 
mess, though the appellant contends that 
the said vugqa imports a promise to pay. 
Pala Mol v. Tulla Ram (1) concludes 
the matter. In the rugga now before 
us there is nothing but an admission of 
indebtedness. It contains no agreement, 
either express or implied, to pay interest 
‘and even the admission of indebtedness 
is of a qualified nature; for in the runga, it 
is specified that certain other accounts 
still require adjustment and ‘that charges 
on account of interest have not been 
settled, 

For these reasons the appeal fails and 
is dismissed with costs. We are in this 
connection asked to allow one set of costs 
to defendants Nos. 1 to 6 and another to 
defendants Nes. 7 and 8. As the plaintiff has 
failed entirely in his contentions and as 
‘on his own theory defendants Nos. 7 and 8 
were not interested in this case, he might 
well have refrained from impleading them 
in this appeal Consequently we allow 
separate costs to each set of defendants. 


Appeal dismissed. 
(1) 119 P. R, 1908; 206 P. W, R, 1908. 





MADRAS HIGH COURT. 
ORIGINAL SIDE APPEAT No. 94 or 1918. 
September 6, 1915. 
Present:—Mv. Justice Sadasiva Aiyar and 
Mr, Justice Napier. 

P. S. SIVARAMA AIYAR-—DzrENDANT 
No. 2—APPELLANT 
versus 
MUTHU K, R. ALAGAPPA CHETTY, sY 
‘nis Acent VEDACHELLA AIYAR 


—PrzAINTIFF— RESPONDENT. 

Transfer of Property Act (IV of 1882), & 111 (9) 
——"Some act showing an intention to detormine the 
lease", meaning of—Lawyer's notice to quit, whether 
sufficiént—Person in illegal océupation ~Mesne profits, 
ability for. 
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The expression “some act showing his” (lossor's) 
"intention to determine the lease,” occurring in sec- 
tion :11, clause (g) of the Transfer of Property Act, 
must not be confined to an attempt at re-entry or to 
the filing of a suit in ejectment. A Lawyer's notice 
by the lessor showing unequivocally his intention to 
determine the lease is quite sufficient. [p. 212, col. LJ 

A person who is in illegal occupation of land with. 
out the owner's permission or consent is liable for 
mesne profits, [p. 212, col. 1.] 


Appeal from the judgment of the Hon’ble 
Mr. Justice Wallis, in Ordinary Original 


- Civil Jurisdiction of this Court, in Civil Suit 


No. 58 of 1912. 


FAOTS.—Plaintiff, a Nattukottai Chetty 
mortgagee with possession of certain build- 
ings known as Triumph Buildings opposite 
the Madras High Court, leased the same to 
one Mr. Patel for seven years ata monthly 
rental of Hs. 470,0n condition that if the 
lessee committed default in payment of 
rent for two consecutive months, the lessor 
would be at liberty to re-enter. Mr. Patel 
sub-let a portion of the building to the 
defendant at Rs. 200 a month. Mr. 
Patel committed default in payment of 
rent, and the plaintiff gave notice to Mr. 
Patel and his sub-lessees to vacate the same. 
The defendant contended that he had paid 
Rs, 1,000 to Mr. Patel as advance, that 
he was eutitled to remain in possession until 
that amount was paid and that he would not 
vacate. The plaintiff then sued: to recover 
rent for the period the defendant was in 
occupation. Mr. Justice Wallis before 
whom the case came on for hearing on the 
original side of the High Court gave a decree 
for the plaintiff. The present appeal is 
against that decree. 


Mr. 4. Duraisami Acyar, for the Appellant: 
—Section 111 (g) of the Transfer of Property 
Act provides that a tenanry is forfeited only 
when the lessor does some act showing his 
intention to determine the tenancy; that act 
must be either a suit in ejectment or re-entry 
by taking possession, lu this case what was 
done was only a Lawyer’s notice to quit; it is 
not an act done within the meaning of section 
111 (g) of the Transfer of Property Act. 

There is no privity of contract between 
the plaintiffland the defendant and he cannot, 
therefore, sue for rent. 


Mr 0. V. Ananthakrishna sliyar, for the 
Respondent, was not called upon, 
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` JUDGMENT,—The first contention of the 
appellant’s learned Vakil is that the expres- 
sion “some act showing his” (lessor’s) "inten- 
tion to determine the lease", occurring in 

. section 111, clause (g), of the Transfer of Pro- 
perty Act must be confined to an attempt at 
re-entry, or to the filing of a suit in ejectment, 
where the forfeiture is incurred by the breach 
of a condition of the lease-deed providing for 
re-entry on such breach. We must decline 
to put such a restricted construction on the 
very general phrase "some act’. occurring in 
the Statute. The Lawyer’s notices by the 
plaintiff in this, case showing unequivocally 
his intention to determine the lease are, there- 
fore, sufficient. 

The neat contention is thatthe appellant 
(2nd defendant) is not liable for rent, or to 
pay compensation for use and occupation, 
because he was neither the plaintiff's tenant, 
nor did he continue in possession with the 
plaintiffs permission. The short answer to 
this contention is that he'has been made 
liable for mesne profits as a person in 
illegal occupation and not asa tenant, perm. 
sive or otherwise. 

Lastly, the learned Judge was right in 
making the 2nd defendant liable for mesne 
profits at Rs. 200 a month on his own 
admissions (see his evidence and his written 
statement in this case) that he has continued 
in possession of the same premises for which 
he had agreed to pay Rs. 200 rent to the lst 
defendant, 


The appeal, therefore, fails and is dismissed 
with costs, 


Appeal dismissed. 





PUNJAB CHIEF COURT. 
Szcoup Crvu Apesat No. 306 or 1912, 
April 20, 1915." 

Present:—Sir Donald Johnstone, Kr., 
Chief Judge, and Mr. Justice LeRossignol. 
JOWALA SINGH AND OTHERS—DEFENDANTS 
— APPELLANTS 
VETSUS 


TULSA RAM-—PLAmTIFF—HRESPONDENT. 

Regulation (XVII of 1806)— Mortgage by con- 
ditional sale—Foreclosure procecdings—Notice, service 
of, on de facto guardian of minor mortgagor, whether 
sufficient Consideration, receipt of, demal pd: den 


n proof, 
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In foreclosure proceedings .taken in a mortgage by 
conditional sale, a notice under Regulation XVII 
of 1806 delivered to the de facto guardian of a minor 
mortgagor is sufficient, whether that person is 
described as de facto guardian i in the notice or not, 
Ep. 218, col. 1.] 

If the executant of a mortgage-deed, who admitted 
receipt of consideration at the time of registration, 
denies the receipt of consideration, the burden of 
proving its non-receipt is on him. [p. 213, col. 2.] 

Second appeal from the decree of the 
Divisional Judge, Gujranwala, at Lahore, 
dated the Ist May 1911. 

Bawa Sewa Ram Singh, for the Appel- 
lant. 

Lala Mehr Chand, for the Respondent. 


JUDGMENT.—This was a suit for 
possession of land on the basis of a, mort- 
gage-deed with a conditional sale clause. 
The first Court framed a very large number 
of issues and ultimately dismissed the suit 
with costs, principally on the finding that 
service of notice under the Regulation 
was not valid. The lower Appellate Court, 
on the other hand, found service of the 
notice valid, and in all respects found that 
the plaintiffs suit must succeed and, there- 
fore, substantially gave plaintiff `a decree 
prayed for by him, though it became 
necessary to extract from the decree two 
small plots of land which had been sold to 
two persons called Bula Singh and Phula 
Singh. The defendants have filed a further 
appeal to this Courtand we have heard 
arguments, A preliminary objection, that 
the appeal is time-barred, we have overruled, 
applying section 5 of the Act in view of 
the peculiar circumstances which led to 
the delay in filing the full Court-fee 
required. The grounds of appeal are four 
in number, but Mr. Sewa Ram Singh, who 
appears for the appellants, has intimated 
that he cannot support the contention that 
the suit is barred by the law of res 
judicata, or the contention that the suit is 
time-barred. There remain, therefore, the 
question of the regularity of the foreclosure 
proceedings and the question of considera- 
tion and necessity for the mortgage. 


On page 5 of the paper-book in the last 
paragraph the story of the service of notice is 
told at length.’ It appears that on the 25th 
November 1897 notices were issued to thethree 
brothers Jowala Singh, Hazura Singh and 


.Phula Singh, the last of whom is now dead. 
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Those notices were handed by the process- 
server on 9th December 1897 to Jowala 
Singh for himself and for his brothers. 
But apparently the District Judge did not 
think this sufficient and ordered notices 
tó be issued again to the two brothers of 
Jowala Singh, and these notices were served 
on them personally on the 29th December 
1897. “Now, it appears that Phula Singh, 
the third brother, was aminor, We think 
that this point,’ although the lower Ap- 
pellate Gourt seems to have doubt about 
it, is quite clear; but we agree with the 
lower Appellate Court that the 
service of 9th December 1897 on Jowala 
Singh for Phula Singh was sufficient. 
Although the notice did not expressly state 
that Jowala Singh was the guardian of 
Phula Singh, as a matter of fact he was 
the guardian, and in our opinion it is quite 
sufücienf, where the mortgagor‘ is a minor, 
that- notice under the Hegulation should be 
delivered to his de-facto guardian whether 
that person. is described as de facto guardi- 
an in the notice or not. Much stress is 
laid by Mr. Sewa Ram Singh on the fact 
that Lal Singh, lambardar, whose seal is 
on the notice, now denies that Jowala Singh 
was present at all. On the other hand, we 
have Ganda Singh’s statement as to the 
writing: of a- report on the back of the 
notice and we have the actual notice itself 
with the report endorsed. In our opinion 
Lal Singh, lambardar, is either intentionally 
lying or is at least. drawing on his imagi- 
nation about an incident, of which he could 
hardly have a recollection, On the other 
hand Ganda Singh, who seems to be a 
quite independent person, would very na- 
turally remember the incident as he was 
actually called to write an endorsement; 
and both the lower Courts appear to be 
quite satisfied that the service was effected. 
In these circumstances it is impossible for 
us to upset the concarrent finding of the 
Courts below on this point. 


Mr. “Sewa. Ram Singh quotes Des Raj 
v. Khan Bahadur (1), by way of show- 
ing that the’ endorsement on the notice 
raises no presumption that notice was 
served. It is obvious that this argument 
has no force whatever in a case like the 


Qd) P. L R. 1900, p. 332, 
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present where there is independent oral 
evidence of a trustworthy kind to corro- 
borate the endorsement. There are two 
other highly technical points which are 
taken by Mr. Sewa Ram Singh, both of 
them being based to some extent on a 
roling, Chaudhri Hazara Singh v. Mohammad 
Khan (2); viz, first, that there is no proof 
that, a copy of the application was given 
to the mortgagor, secondly, that demand is 
not proved to have been made before ser- 
vice of notice.: These contentions are based 
upon ignorance of what the record contains, 
for Ganda Singh says quite plainly that 
copy of application was given, and there 
is also the evidence of one Chart Lal that 
demand was made. This demand was made 
apparently after the dismissal of the earlier 
suit which failed on the score of irregu- 
larity of the notice, and we find no difficulty 
whatever -in believing that on this occasion 
at least demand was also made. 


We have also heard arguments regarding 
consideration and "necessity." Mr. Sewa 
Ram. Singh attempts to argue at one and. 
the same time that there was no consider- 
ation and that the consideration existed 
but was met by the execution of decree 
proceedings of 1887, under which one-third 
of the land was sold for Rs. 900. We 
have some doubts whether inconsistent con- 
tentions of this sort are admissible; but, 
however this may be, we cannot find that 
his clients have proved either contention. 
As pointed out by the lower Appellate 
Court, the deed was registered and execu- 
tant admitted receipt of consideration, and 
in all the circumstances the onus of proving 
want of consideration lay on appellants, and 
this onus has not been discharged. Then 
as, regards satisfaction at the time of the 
execution proceedings Mr. Sewa Ram Singh 
is' only able to point to vague generalities 
and conjectures, whereas we find frequent 
indications that the mortgage for Rs. 200 
was considered as still subsisting, though 
mutation on it never was had. Thus the 
Commissioner’s proposal to the Financial Com- 
missioner for sale of one-third of the land 
distinctly mentions the mortgage as still in 
existence, and againthe Subordinate Judge, 
in applying tc the Collector for action under 


(2) 134 P LR. 1901, 
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section 326, (old) Civil Procedure Code, 
recites the mortgage and talks of a proposal 
to combine it and the décree-money in a 
single big mortgage and so satisfy the decree, 
& Scheme, however, that fell through owing 
io judgment-debtors' objecting. 

For these reasons, we think there is no 
force in this appeal and we dismiss it with 
costs. 

Appeal dismissed. 


MADRAS HIGH COURT. 
Sgoonp Civic Arrear No. 494 or 1912. 
July 26, 1915. 
Present;—Mr. Justice Spencer and 
Mr. Justice Coutts-Trotter. 
Raja DAMARA KUMARA THIMMA- 
YINIM BAHADUR VARU, 
, RAJAH OF KALAHASTI—PLAINTIEP — 
APPELLANT 


versus 
SWARNAM KAMAKSHAMMA AND OTHERS 


—-D a FBNDANTS —RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 11, Eapl. II 
Appeal, right of —Substantive law—Act, retrospective 
effect of—Res judicata—Grant of agrahnram-—-Pay- 
ment of meras and russums, when can be enforced. 

A right to appeal to a superior Tribunal is a sub- 
stantiva right which belongs to a suitor and an Act 
which takes away a substantive right is not retrospec- 
tive in effact except by express enactment or by 
necessary intendment. [p. 214, col. 2.] 

Where, therefore, in a suib instituted before the 
passing of the new Civil Procedure Oode, & decision 
on u previous suit of 1902 in which no second appeal 
lay, was pleaded as a bar: 

Held, that Explanation If to section il of the 
Civil Procedure Code, 190%, did not have a retros- 
pective effect and the earlier decision could not 
operate ag a bar to the suit. [p. 214, col. 2.] 

Colonial Sugar Refining Company v. Irving, (1905) 
A, C. 369, 74 L. J. P. 0. 775; 902 L, T. 738; 21 T. 1, R. 
618, followed. 

As between a zemindar and his tenants & foe pay- 
able for a particular purpose cannot be enforced 
when that purpose fails. [p. 215, col. 1.] 

Where, therefore, it appears that a grant of an 
agraharam was made conditional on the payment of 
certain meras and vussums which, however, were to 
continue only sò long as the purpose  for-whioh 
they were made continued: 

Held, that the payment could not be enforced when 
that purpose failed. [p. 215, col 1.] 

Devanai v. Raghunatha Row, 18 Iud. Cas. 398; 
(1918) M. W. N. 886; 13 M. L. T. 351, followed. 


Second appeal against the decree of the 
Monrt of the Subordinate Judge, North Arcot, 


CASES, L1915. 


in Appeal Suit No. 37 of 1911 (Appeal No. 
336 of 1907, on the file of. the District Court 
of North Arcot), preferred against that 
of the Court of the District Munsi£ of Tirupati, 
in Original Suit No. 393 o£ 1905. 

Mr. D. A. Govindaraghava Atyar, for the 
Appellant, 

Mr. A. Krishnaswami Aiyar, for the Re. 
spondents, 


JUDGMENT.—This appeal arises out of 
the assertion on the part of the zemindar of 
Kalahasti of a claim to levy certain meras and 
russums which the respondent agarharamdars 
have denied their liability to pay, as being 
in their view unauthorized exactions. 

The first argument is thatthe matter is res 
judicata between the parties by reason of the 
decision in a previous suit of 1909. 

But it is clear that in 1905 when this suit 
was instituted that decision, according to the 
then prevailing law, which was settled by the 
Full Bench decision in Avanast Gounden v. 
Nachammal (1), being one in which no second 
appeal lay, could not operate as a bar toa 
fresh decision onthe same point in a subse. 
quent suit between the parties. 

After the decision in that suit the law was 
altered by the introduction of the Civil Proce- 
dure Code of 1908, in which the Explana- 
tion H to section ll of that Code provided 
for the first time that the competence of n 
Court shoultl be determined without reference 
to the existence of a» right of appeal from its 
decisions. 


It was held by the Privy Council in Oolonzal 
Sugar Rafining Oompany v. Lrving (2) that 
a right to appeal to a superior Tribunalis a 


“substantive right which belongs to a suitor, 


and the well-known principle was further 
afficmed that.an Act which takes away a sub- 
stantive right is not retrospective in effect, 
except by express enactment or by necessary 
intendment. 


Ths second objection is that the payment of 
the meras and russums refarred to in Exhibit I 
was part of the consideration for the grant of 
that part of the landlord’s melvaram which 

went to make up the agraharam. The Sub. 
ordinate Judge found, as we understand his 
judgment, that the grant was subject to those 


m 29 [.135 1M. L. T. 25: t6 M.L, J. 41. 
2) raaa) A. 0. 383; TAL. J. P. Q. 77; 92 L. T. 733; 
21 T, L. R. 573. 
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payments, but he algo held that it was a con- 
dition of the grant that they were, to continue 
only so long as the purposes for which. they 
were made continued. 

The case is thus on a similar footing to that 
decided in Devanai v.. Baghunatha Row (3), 
where it was beld that as between a zemindar 
and his tenants a fee payable for a particular 
purpose could no longer be enforced when that 
purpose failed. Anattempt has been made 
to distinguish that case on the ground that 
these agraharamdars have not shown that 
they possess occupancy rights and , that their 
position is thus inferior to that of the tenants 
in the above decision. But there is no presump- 
tion or proof that the agraharamdars are 
liable to be ejected from their holdings, and 
prima facie they appear -to be ina stronger 
position than ordinary ryots, considering the 
nature and length of their tenure. Under Re- 
gulation XXV of 1802 the zemindar, in the 
absence of a contract to the contrary, is not 
entitled to collect more than the fixed quit- 
rent or jodi n case of pre-Settlement inams. 
The parties have not raised the question that 
this grant was subsequent to tbe Settlement 
and the earliest document between them is 
one of the year 1803, which by its terms pur- 
ports to be subsequent to the original 
grant. ' 

The questions as to which of the charges 
relate to purposes which have ceased to exist, 
are questions of fact-into which we cannot 
enter. ' 

This cetona appeal is 


dismissed with 
costs. : 


Appeal dismissed. 
(8) 18 Ind. Cas, 298; 18 M, L. T. 351; (1913) M. W. 
N. 886. " v 


tar Il 


PUNJAB OHIEF COURT. 
First Civi APPEAL No. 2935 or 1914. 
April.27, 1915. 

' Bresse: Justice Rattigan and 
Mr. Justice Shadi Lal. 
ALLIANCE BANK or SIMLA, Lro.,— 
APPELLANT 

versus ` 
AMRITSAR BANK in LIQUIDATION, 
THROUGH OFFICIAL LIQUIDATORS 


e RESPONDENT. : 

Contracts Act (EX. of' 1872), 's. 201—Bills sents 

with direction to -collect and remit Trust Fidy-- 
ciosy velationéhip-— Agency— Debtor and creditor. 

When a person employs another to collect.money 


and remit it to him, the latter stands in a fiduciary 
relation towards tho former and may in respect of 
the money so collected be regardeđ as a trustee. 
[p. 216; col. 1.] : 

In ve Halletis Estate, Knatchbull v. Hallett, (1879) 
18 Ch. D. 690; 49 L, J. Ch. 415; 42 L.T. 421; 28 W. 
R. 782; Baparte Plitt, In ve Brown, (1889) 60 L. T. 397 ; 
87 W. R. 463; G Morrell, 81; Official Assignee of 
Madras v. Rajam Aiyar, 8 Ind, Cas. 188; 33 M. 299, 
referred to. 

The money is held by him for a specific purpose and 
does not at his bankruptcy pass to the trustee in 
bankrapkoy as the bankrupt’s property. [p. 216, 
col, 1 
Where the debtor is to collect and remit, there 
is confidence and trust. Where the debtor is ‘to use 
and repay on demand there is notrust. The fact 
that the-money so received has been mixed with 
other money of the agent is immaterial so long as 
there is a fund on which the cestui que trust can lay 
his hands, [p. 216, col. 1.] 

In re West of England and South Wales District 
Bank, Ex-parte Dale d^ Co., (1579) 11 Ch. D. 772; 48 
L. J, Oh. 600; 40 L, T. 712; 27 W. R. 815, referred to. 

In ve Hallett’s Etate, Knatchbull, v. Hallett, 13 Ch. D. 
696; 40 L. J. Ch. 415,42 L. T. 421; 28 W. R. 732, relied 
upon. 

The Alliance Bank of Simla, Delhi Branch, sent two 
bills for collection to the Gwalior Branch of the 
Amritsar Bank and distinctly asked the latter to 
send drafts on Delhi after realization, The Amritsar 
Bank realized the money and after deducting the 
usual charges remitted the balance by two drafts 
on the Delhi Branch of the People’s Bank Limited. But 
before the drafts could be cashed, both the People's 
Bank and the Amritsar Bank went into liquidation, 
On these facts, the Alliance Bank claimed payment 
in full of the amount due onthe drafts contending 
that the Amritsar Bank wasthe trustee and not a 
debtor gua that money: 

Held, that all the requirements which were essential 
to the creation of a fiduciary relationship were 
satisfied, but that as soon as the drafts on Delhi 
were despatched and in accordance with the instruc- 
tions of the Alliance Bank of Simla, the special 
business, for which the agency had been created, 
was completed, the agency then terminated ipso facto 
(vide section 201, Indian Contract Act), the fiduciary 
relationship came to an end, and thenceforward, tho 
Alliance Bank of Simla was simply a creditor of 
the Amritsar Bank andif the drafts were dishonoured, 
the Alliance Bank of Simla was only entitled to be 
registered as a creditor and receive payment part 
passu along with other creditors. [p. 216, col. 2 ] 

the 


First appeal from the order of 
Additional Judge, Lahore, dated the 17th 
November 1914. 

Mr. B. Bevan Petman, for the Appellant. 

Messrs. Herbert and Madan Gopal, for the 
Respondent. 

SUDGMENT.—The facts of this case 
are simple and may be stated in a few 
words. The Alliance Bank of Simla, Delhi, 
Branch, sent two bills for collection to the 
Gwalior Brauch of the Amritsar Bank and; 
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directed the latter to send "your drafts on 
realization" after deducting the usual char- 
ges. It appears that the Amritsar Bank 
realized the money, made a slight deduction 
for. exchange, and remitted the balance by 
two drafts on the Delhi Branch of the 
People’s Bank, Limited. But before the 
drafts could be: cashed, both the People’s 
Bank and the Amritsar Bank went into 
liquidation. 

On the facts set out above, which are 
not disputed by the parties, the Alliance 
Bank claims payment in full of the amount 


due on the drafts and contends that the ' 


Amritsar Bank was a trustee and not a debtor 
qua that money. The learned Additional 
Judge has overruled this contention, and 
after hearing arguments on both sides and 
considering the law bearing on the subject 
we are of opinion that the view taken by 
him is correct and that this appeal must 
be dismissed. 

Now, the principle of law is firmly  es- 
tablished that when a person employs an- 
other to collect money and remit it to him, 
the latter stands in a fiduciary relation to- 
wards the former and may in respect of 
the money so collected be regarded as a 
trustee; vide, inter alia, In re Halleti’s Estate, 
Knatchbull v Hallett (1), Fa-parte Plitt, In re 
Brown (2), Official Assignee of Madras v. Rujam 
Aiyar (3). The money is held by him 
for a specific purpose and does not at his 
bankruptcy pass to the trustee in bank- 
ruptcy as the bankrupt’s property. As ob- 
served by Cave, J., during the argument in 
Ex parte Plitt, Inre Brown (2): “where the 


debtoris to collect and remit, there is confidence ' 


and trust.’ Where the debtor is to use and 
repay on demand there is no trust.” 
Further, it is clear that the fact that the 
money so received has been mixed with other 
money of the agent is immaterial solong as 
there is a fund on which the cestui que trust can 
Jay his hands. In re West of Eugland and 
South Woles District Bank, Ex parte Dale & Co. 
(4), which lays down the contrary rule, is not 
now good law and that judgment has been ex- 
pressly dissented from by the Court of Appeal 


in Inre Hallett’s Estate Knatehbull v. Hallett (1). 
: (1) (1879) 13 Ch. D. 690; 49 L. J. Ch. 415; 42 L. T. 
421; 28 W. R. 732. 
- (2) (1889) 60 L. T. 397; 37 W. R. 468; 6 Morrell 81. 
(8) 8 Ind. Cas. 138; 38 M. 299. 
: (4) (1879) 11 Oh. D. 772 48 I. J. Ch. 600; 40 L. T, 
712; 27 W, Re 815, 
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The case so far presents no difficulty 
and satifies all the requirements which are 
essential to the creation of a fiduciary 
relationship. But the matter does not end 
here. As stated supra, the appellant Bank 
distinctly asked the Amritsar Bank to send 
drafts on Delhi and this direction was fully 
carried out. We consider that as ‘soon as 
the drafts in accordance with the instruc- 
tions were despatched, the special busi- 
ness, for which the agency had been 
created, was completed. The agency then 
ipso facto termined (vide section 201, Indian 
Contract Act) and the fiduciary relationship 
eame to an end. Henceforward the ap- 
pellant Bank was simply a creditor of the 
Amritsar Bank and if the drafts were dis- 
honoured, the remedy was for the recovery 
of the debt due on those drafts. It seems 
to us clear that if a suit had been filed, 
it would have been one for money due by 
a debtor to a creditor and the ordinary 
rule of limitation applicable to such cases 
would have governed the action. . 


In view of the facts and the law referred 
to above, we think that this is a case of 
an ordinary debtor and creditor and that 
the claim for payment in full has not 
been established. The appellant must be 
registered as a’ creditor and shall receive 
payment part passu along with other cre- 
ditors. The appeal accordingly fails and is 
dismissed with costs. 

d Appeal dismissed, 


— 


MADRAS HIGH COURT. | 
First Orvin Appear No. 223 or 1913, 
September 8, 1915. 

Present:— Sir John Wallis, Kr., Chief Justice, 
and Mr. Justice Srinivasa Aiyangar. 
RAMASAMY CHETTY-—PrLAINTIFF— 
APPELLANT 

` versus 
KARUPPAN CHETTY AND eTarrs— 
DEFENDANTS—RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 11—Two 
Suits with regard to same subject-matter tried 
together— Judgment in one following that in the other 
— Appeal against one, whether barred because no appeal 
against the other—Principal and agent-—Bilence or 
acquiescence of principal, whether amounts to ratification 
—Agent obtaining pecuniary advantage for himself, 
duty of— Trusts Act (II of 1682), s 88—Decree in 
favour of principal.—Execution sale—Purchase by agent 


- 
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^f immoveable property outside British India—Principal 
. entitled to decree for mesne profits—Mandatory injunc- 
tion directing reconveyance of property, whether allowed, 

Where two suits with regard to the same subject- 
matter are tried together on the same evidence and 
disposed of by the same Judge. and the judgment 
in one follows the judgment in the other though 
separate decrees are drawn up, the fact that no 
appeal has been filed against one of these decrees 
dées not make it operate as resjudicata and does not 
bar Wl appeal against the other decree. [p. 218, 

ool. 1 

Panchanada Felan v. Vaithinatha Sastrial, 29 M. 
993; 16 M. L. J. 63 (F, B.), followed. 

-Inthe case of an agent exceeding his authority 
ratification may be implied from the mere silence 
or acquiescence of the principal. [p. 219, col. 2.] 

_ Ramaswamy Chetty v. Alagappa Chetty, 28 Ind. Cas. 
185; 28 M. L. J. 199, followed. 

Àn agent who purchases property under circum- 
tancesin which his own interests are adverse to those 
o£-his principal and thereby obtains a pecuniary 
advantage for himself, must hold the advantage so 
gained for the benefit of his principal under section 
88 of the Indian Trusts Act. [p. 219, col. 2.] 

<Where,an agent purchased some immoveable pro- 
perty, outside British India at asale in execution 
of à morigage-decree passed in favour of his princi- 
pal and the principal sued him for an account of 
the profits of the property and for a reconveyance ( 
of the property to him: 

Held, that the principal was entitled to a decree 
for an account of the profits of the property, but 
that a mandatory injunction directing the agent to 
execute the conveyance of the property itself could 
not be granted. [p. 220, col. 1.] 


. Appeal against the decree of the Court 
of the Subordinate Judge of - Ramnad at 
Madura, in Original Suit No. 48 of 1911. 

Mr. A. Krishnaswama Atyar, for the Appel- 
Tant. | 


- Messrs K. V. Krishnaswamt Atyar and 
K. V. Sesha Adyangar, for the Respondents. 

: This &ppeal coming on for hearing on the 
28th, 29th and 30th July 1915, respectively, 
the Court delivered the following 

J JUDGMENT .—Plaintiff’s father and the 

8rd defendant were doing business as money- 
lenders in partnership at Kuala Lumpur 
under the name and style of  S..L. V. 
The Ist defendant was engaged -as an 
agent: to conduct the business of the frm 
for three years and he executed the 
usual salary chit to the 3rd defendant on' 
the 3rd of November 1903. He transacted 
the business of the firm as such agent till 
about the end’ of the year 1907: and 
came back io India | in the beginning -of 
1908. A : 

- The 8rd--defendant released his interest in 
the partnership to the plaintiffs - father, 
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Plaintiff’s father is dead and the plaintiff 
is now the sole owner of the firm. 

The suitis instituted ‘to take the accounts 
of the agency. A -preliminary decree was 
passed for an account and in pursuance 
of that decree statements of accounts 
were filed, and the plaintiff after 
the examination of the accounts charged 
the Ist defendant with misconduct in 
respect of particular loans which have 
Since become irrecoverable and sought to 
recover their amonnt from him. The 
Subordinate Judge of Ramnad has disallowed 
the claim as to most of the items and 
the plaintiff appeals in respect of some 
of them. 


The respondent has taken an .objection 
to the hearing of the appeal, on the ground 
that the question of the liability of the lst 
defendant has beenadjudicated upon by a 
prior decision which operates as.res judicata, 
The facts necessary for the disposal of 
this question are these: The Ist defendant 
when he, was appointed an agent was given a 
1/9th share in the profits and losses of the 
firm; butinstead of his being given this 
share in the S. L. V. firm, a subsidiary firm 
of L. R. M. was started which was to have 
a ird share in the profits and losses of the 
transactions of the main S. L. V. firm, and 
in the L. R. M. firm the Ist ~ defendant 
was to have a one-half share, the plaintiff's 
father and the 8rd defendant, the partners of 
the S. L. V. firm, being entitled to the other 
half. The L. R. M. firm was not to transact 


_any independent business, but was simply to 


share to the extent of $rd in the profits and 
losses of the transactions of the S. L. V. firm. 
It is obvious that though in name there was 
a separate firm of L. R. M. in which 
the Ist defendant had a one-half share, 
the practical effect of the arrangement 
was to give the Ist defendant a 1/6th 
share in the firm of S. L. V. The 
plaintiff simultaneously with the suit 
instituted another suit, Original Suit No. 10 
of 1912, against the Ist defendant for 
the dissolution of the L. R. M. firm. As 
the question of the Ist defendants liability 
was the same in both the suits, they were 
tried together on the same evidence and dis- 
posed of by the same Judge. The judgment 
in Original Sait No. 10 .of 1912 is based 
on and follows the judgment jn Original 


218 
RAMASAMY CHETTY v. KARUPPAN CHETTY, 


Suit No. 48 of 1911, though separate 
decrees were drawn up. Plaintiff has not 
appealed against the decree in the Original 
Suit No. 10 of 1912 and it is this 
judgment which is pleaded as a bar to 
the trial of this appeal. The respondent’s 
Vakil relies on a decision of the Calcutta 
High Court reported as Midnapore Zemin- 
dary Co. Ltd. v. Nitya Kali Dasi (1), 
but we think’the question has been decided 
by a Full Bench of this Court in Pan- 
chanada, Velan v Vatthinatha Sastrial (2). 
Following that decision we overrule the 
plea of ves judicata raised by the re- 
spondent. : 

Coming to the merits of the appeal, the 
items for which the plaintiff seeks to make 
the agent responsible may be divided into 
three classes. Class one consisting of items 
said to have been lent negligently to persons 
who were not in a position to repay them. 
These items are Nos. 23, 40, 56, 143 
and 73 of the A schedule. The Ist 
defendant has given evidence with respect 
to these items, and the lower Court on 
a consideration of the evidence has come to 
the conclusion that the lst defendant was 
not guilty of negligence with regard to these 
items. Onur attention has been drawn to the 
evidence with respect to each of these 
transactions, and we agree with the lower 
Court that there was no negligence on the 
part of the Ist defendant in making those loans. 
The next class consists of three items, Nos. 
18, 102 and 110, in respect of which the 
charge against the lst defendant is that he 


lent these items to Tamils and Muhammadans - 


contrary to the instructions of the principals. 
Loan No. 18 was made onthe 23rd of April 
1904, No. 102 in July 1905, and No. 110 in 
October 1905. The earliest letter in which 
there isa prohibition against lending to 
Tamils and Muhammadans is Exhibit E, dated 
the 18th April 1904, written by the 3rd 
defendant to the lst defendant. The Ist 
defendant replied on the 4th of May 1904 
[Exhibit B2] and stated that he had 
lent to three Muhammadans prior to the re- 
ceipt of theinstructions in Exhibit E and said 
ihat for the future he would not lend to 
Tamils and Muhammadans. One of those 


1) 24 Ind, Cas. 248. 
2) 20 M. 383; 16 M. L. J. 63 (F. B.). 
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- persons io whom he had already advanced 


is creditor No, 18, and so far as that item 
is concerned, the agent has not disobeyed the 
instructions of the principals. With regard 
tothe other items the respondent contends 
that although the principals gave instruc- 
tions as to not lending to Tamils and 
Muhammadans, those instructions were not 
intended to be taken as positive prohibitions, 
but were merely in the nature of directions 
which he was to follow as far as possible. 
He also contends thatthe principals regular- 
ly received copies of the Day Books in which 
these transactions were entered and were 
asked by himto examine them and write tohim 
ifthey had any objections, that the principals 
though they took objections to the loans 
made to one or two particular debtors, they 
took no objection to the loans made to Tamils 
and Muhammadans as such; in fact they have 
ratified these particular transactions. The 
lower Court agreed with these contentions 
and we agree with it. 


After the writing of Exhibit E2, it appears 
that the Ist defendant was lending moneys 
to Tamils and Muhammadans and the princi- 
pals became aware of it when the monthly 
kurippus were sent to them; they took no 
objection to the loans to Tamils and Muham- 
madans as such, though they objected to a 
loan made to one Chellayya on the ground 
that the sum lent was too large. [Exhibit 
TS, dated 2nd August 1904, and Exhibit X V 
dated 6th August 1904.] Correspondence 
went on between the 1st defendant and the 
8rd defendant with regard to this particular 
man, Chellayya. Finally in Exhibits XXI and 
XXXVIII, dated 18th September 1904 and 
27th September 1904 respectively, written 
by the plaintiff's father and 8rd defendant 
tothe Ist defendant, satisfaction was ex- 
pressed as to the mode in which the Ist 
defendant was transacting the business of 
the firm. The next important letter is 
Exhibit El, dated 8th March 1915, in 
which the 3rd defendant asked the Ist defend- 
ant not to have dealings with Tamils and 
Muhammadans in future. Even after this 
letter the 1st defendant had transactions 
with Tamils and Muhammadans which were 
bronght to the notice of the principals 
when the copies of the Day Book were 
sent, On ‘the 30th of July 1905 the Ist 
defendant wrote to the 3rd defendant pro 
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testing against the prohibition of loans to 
Tamils and Muhammadans and stating that 
he had lent to some Tamils who were well 
known to him and had not incurred any 
loss in consequence {Exhibit XXI (a)]. 
Exhibit ,.F2*was the reply in which no 
exception was taken to the 1st-defendant's 
course of dealing. In Exhibit F, dated 28th 
of September 1905, the lst defendant, writ- 
ing to the 8rd sending copies of the 
kurippu; asked him to examine them and 
write to him with regard to any objections 


he might have with reference to the transac- 


tions therein contained. 


The. reply was Exhibit Fl, dated 12th 
October 1905, and no objection was taken 
to! ‘the transactions now complained of. 
The Ist defendant in October 1905 gave a 
loan to debtor No. 110 and copies of the 
kurippu were sent to the principals and no 
objection was taken to these transactions. 
It appears from Exhibit XXXVI, dated 7th 
September 1906, a letter written by the 
plaintifi’s father to the Ist defendant, that 


the 3rd defendant who was till then princi- 


pally supervising the business of the Ist 
defendant, had asked the plaintiff's father to 
supervise the work of the lst defendant 
thereafter, and the plaintiff's father asked 
for the balance-sheet and for a list of 
debtors. Subsequent to that we find Exhi- 
bits H, F5 and XXXVIII (b), letters from 
the 8rd defendantand the plaintiff's father, 
asking, the. Ist defendant to close the busi- 
ness of the firm. On the 7th of Novem- 
ber 1906 the plaintiff's father wrote Exhi- 
bit XXVI to the Ist defendant expressing 
satisfaction with the manner in which the 1st 
defendant was condueting the business, and 
in Exhibits XXVII(a) and XXXVIII (c), 
dated 9th December 1906 and 27th February 
1907, written by the 8rd defendant and 
the plaintiff's father respectively to the Ist 
defendant, they expressed their entire ap- 
proval of the manner in which the Ist 


defendant was doing the business; and on. 


8th May 1907, the 3rd defendant asked the 
lst defendant to become a partner with 
him and open new.accounts. The evidence 
above set out, shows that the  prinéipals 


took no objection to the transactions noW: 


in question and must, we think, be taken 


to have ratified them. Thelearned Pleader: 
for the appellant contended that these facts. 
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are not legally sufficient to prove ratifica- 
tion and relied upon the decision in De 
Bussche v. Alt (3). There is really no 
doubt or difficulty as regards the principle 
of law applicable to this case. In the case 
of an agent exceeding his authority ratifi- 
cation may be implied from the mere silence 
or acquiescence of the principal, and this 
principle has been adopted in Ramaswamy 
Ohetty v. Alagappa Chetty (4) 


The appellant does not press his claim 
to the item in D Schedule. There is only 
one other item „Which remains to be dealt 
with, and that relates toa purchase of lead 
mines by the lstdefendant. The Ist defend- 
ant had lent money to a Chinaman from 
wliom he obtained a mortgage of certain 
lead mines. He obtained a decree and in 
execution of that decree brought the mort- 
gaged properties to sale. As the price of 
lead was falling, the Ist defendant was 
apprehensive that this property would not 
fetch a fair price and wrote to his princi- 
pals that if there was no satifactory bid. 
ding at the auction, it would be necessary 
for them to purchase and hold the pro- 
perties until they could find a buyer (see 
Exhibit XXXVII (j), dated 18th September 
1907, and Exhibit XX, dated 6th November 
1907). But instead of purchasing the pro- 
perty on behalf of the mortgagees, the lst 
defendant purchased it for the subsidiary 
L. R. M. firm, in which he had a half 
share. If the Ist defendant had purchased 
the property on behalf of the mortgagees, 
as he said he would, the principals would 
be entitled to a 5/6ths share in the property 


purchased and the Ist defendant 1/6th. 
By purchasing for the L. R. M. firm, the 
lst defendant got half the properties. The 


principals claim 5/6ths of the properties, on 
the ground that the Ist defendant who was 
bound to protect their interests purchased 
the property under circumstances in which 
his own interests were adverse to those of 


his principals and thereby obtained a 
pecuniary advantage for himself (see 
section 88, Indian Trusts Act). We think 


this contention is sound. 


A 


(3) 8 Ch. D. 286; 47 L. J. Ch. 881; 88 L T 345, 


< (4) 28 Ind. Cas, 135; 28 M. D. J. 199, 
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-:It is, however, contended for the respond. 
ent that the principals have acquiesced in 
this purchase and have ratified the same. 
The principle laid down in De Bussche v. 
Alt (3) applies precisely to this transaction, 
and there is no evidence which goes to show 
thatthe principals ever intended to release 
the Ist defendant from his obligation to hold 
the property for the benefit of the principals. 

The respondent also argued that as the 
Jands are situate outside British India, the 
Ramnad Sub-Uourb had no jurisdiction to 
determine the title to or decree possession of 
the lands. This objection was not taken in 
the first Court, but we allowed the question 
to be argued here. The plaintiff does not 
want an adjudication as to the title of the 
lands nor does he seek to recover possession. 
The title is admittedly in the Ist defendant. 
What, however, the plaintiff seeks in the suit 
is the enforcement of a personal equity 
against the Ist defendant, a British Indian 
subject residing within the jurisdiction of the 
Ramnad Sub-Court. In so far as he asks for 
an account of the profits of the property receiv- 
ed by the Ist defendant from the properties 
so enjoyed by him and for payment of 5/6ths 
of such profits, we think he is entitled to a 
decree: but this 5/6ths will include the one-half 
share awarded to him in Original Suit No. 10 
of 1919. ‘The plaintiffalso wants us to direct 
the lst defendant to execute a conveyance to 
the plaintiff of a 5/6ths share of the properties 
in question. As these properties are situate 
outside the jurisdiction we could not avail 
ourselves of the procedure provided in Order 
XXI, rule 34, Civil Procedure Code, if the 1st 
defendant disobeyed the order. The only other 
way in which we could grant this relief would 
be by granting a mandatory injunction direct- 
ing the lst defendant to execute the convey- 
ance which could be enforced by attachment 
under Order XXI, rule 52, Civil Procedure 
Code. We have not been referred to any 
precedent for issuing a mandatory injunction 
to compel the execution of a conveyance, and 
are not prepared to grant one, more especially 
in the case of lands situate out of British 
India. 

The decree of the lower Court in favour 
of the plaintiff and the 8rd defendant will be 
modified accordingly and the necessary 
accounts will be taken by the lower Court 
anda final decree passed there. The parties 


will pay and receive proportionate costs of this 
appeal. 


JUDGMENT.—If the defendants Nos. 1 and 
2 execute a conveyance to the plaintiff and the 
8rd defendant of a ird share of the property 
mentioned in the schedule to the plaintiff's 
objection statement, they will be entitled to 
credit for a ird share of the purchase-money 
with Nadappu interest in taking the accounts 
in this suit up to the date of the final decree 
in the lower Court. 

Decree modified. 


MADRAS HIGH COURT. 

Seconp Orvin Arrear No. 118 or 1914, 
August 10, 1915. 
Present;—Mr. Justice Ayling and 
Mr. Justice Tyabji. 

KILOTH CHOZHAN OYDAL KURUP anD 
ormgRS—DEr&NbANTS Nos. l To 6 AND 8 ro 11 

-— APPELLANTS 
versus 
KIRATHWA ILLATH NARAYANAN 
NAMBUDRI AND ANOTEER— PLAINTIFF 
AND DEFENDANT No, 7—RESPONDENTS. 

Landlord and ienant— Disclaimer of landlord's title, 
what is— Forfeitwre of tenancy. 

As between landlord and tenant to constitute 
a disclaimer by tenant of landlord’s titlé there 
must be a direct repudiation of the relationship of 
landlord and tenant or a distinct claim to hold 
possession of the estate upon a ground wholly 
inconsistent with that relation, which by necessary 
implication is a repudiation of it. [p. 221, col. 1.] 

Doe d. Gray v. Stanion, (1886) 1 M. & W. 6955 5 L. 
J. Ex. 258; 1 Tyr. & G. 1065; 2 Gale, 154, 160 E. R. 
614; 46 R, R. 464, followed. 

Second appeal against the decree of the 
District Court of North Malabar, in Appeal 
Suit No. 106 of 1913, preferred against that 
of the Court of the District Munsif, Kuthu- 
paramba, in Original Suit No. 530 of 1911. 

Mr. T. L. Rozario, for the Appellants. 

Messrs. T. R. Ramachandra Atyor and A 
BS. Venku Adyar, for the Respondents. 

JUDGMENT.—Appellants in this case 
admittedly hold the suit property under 
Exhibit I executed by plaintiff’s predecessor, 
on whatis known as kudima jenm or kudi- 
manir tenure; the incidents of which are 
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set out at pages 307, 417 and 418 of Moore’s 
Malabar Law and Custom and also in 
Graime’s Glossary. Plaintiff is the jenmi of the 
said laud; he has been given a decree for 
eviction of appellants on the ground of dis- 
claimer of his paramount title. 


The chief point for decision is ‘whether 
plaintiff has made out a disclaimer of his 
title. He relies on passages in certain’ 
documents (Exhibits C and D) taken by 
appellants from tenants’ of their own in 
respect of the suit lands ina plaint, Exhibit 
C, filed by appellants in a suit for recovery 
of rent. These passages refer to the land 
as the jenmam of appellants: and it is 
argued that this constitutes a denial of the 
jenmam. title of plaintiff. For appellants 
it is argued that nothing of the kind is 
intended. but that the phrase "jenmam" 
is loosely used, where kudima jenmam is 
meant. 


Mr. .Ramachandra  Aiyar for respond- 
ent has argued thatthe intention of appel- 
lants is a question of fact; and that the 
finding of the District Judge cannot be 
questioned in second appeal. It appears 
tous that the learned District Judge has 
proceeded ona wrong construction of the 
passages in question and that if they be 
properly construed, there isno evidence ta 
support a finding of disclaimer of title. He 
has also, as it seems to us, failed to realise 
what is implied in disclaimer of a land- 
lord’s title: “To constitute a disclaimer 
there: must be a direct: repudiation «of the 
relation of landlord and tenant ora distinct 
claim to hold possession of the estate upon 
& ground wholly inconsistent with the 
existence of that relation, which by necessary 
implication is a repudiation of it.’ [Vide 
Baron Parke in Doe d. Gray v. Stanton (1) 
quoted in Srimatt Mallika | Dass? v. Makham 
Lal Chowdhry (2).] 


“Bearing this definition in mind, we think 
it is impossible to construe the phrase jenmam 
in the documents in question as "a direct 


repudiation” or . distinct claim.” The 
wording of the other exhibits in the case 
shows that the phrase was commonly 
used in .a loose sense and it is not 


(1) (1838) 1 M. & W. 695; 6 L. J. Bx. 268; 1 Tyr. 
& G. 1066; 2 Gale, 154; 150 B. R. 614; 46 R. R. 464. 
2) & C. W. N. 928; 2 C. L. J. 389. 
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denied that right up to the date of suit. 
the nominal quit rent, which alone was 
reserved to plaintiff under Exhibit I, was 
scrupulously paid. 

We think there was no disclaimer of 
plaintiff's title: whether, if there had been 
one, it would have worked forfeiture of the 
tenure is a question into which we need not 
enter. 

We reverse the decree of the District 
Judge and restore that of the District Munsif. 
Appellants will get their costs in this and the 
lower Appellate Court. 

Appeal allowed; Suit dismissed. ` 


i PUNJAB CHIEF COURT. 
Seconp Civit ArPEAL No. 86 or 1913, 
May 10, 1915. 

Present:—Mr. Justice Rattigan and 
Mr. Justice Leslie Jones. 
GUL MUHAMMAD—Derenpayt— 
APPELLANT 
versus 
TOTA RAM-—PLAINTIFF, AND ANOTHER—., 


DEFENDANT— RESPONDENTS. 

Punjab Laws Act (IV of 1872), s. 9—Sale 
—~Hachange—Consideration—Money and land—Pri inci- 
ple on which nature of transaction should be deter. 
mined—Pre-emption, evasion of, by lawful means. x 

Every transaction in which the consideration doeg 
not consist merely of money but also of the convey- 
ance tothe vendor by the vendee of some land, must 
be considered upon its own facts to decide whether it 
is purely a sale or an exchange oris of a mixed 
character, being partly sale and ‘Partly exchange. 
(p. 223, col. 2.] 

Where the consideration for a transaction con- 
sisted of a cash payment of Rs. 8,600 aud the transfer 
by the vendee to the vendor of land valued at Rs. 1,100 
and the transaction was an indivisible one: 

Held, thatthe transaction was not a ‘sale’ 
could be pre-empted. [p 224, col. 1.] 

Gul Muhammad Khan v. Khan Ahmad Shah, 29 P. 
R. 1898; Khaírulla v. Mir Hamza, 111 P. R. 1885 
referred to. 

The evasion of pre-emption by lawful means is 
quite legitimate. [p. 224, col. 2.] 

Chowdhri Asa Nand v. Mamun, 64 P. R. 1883; 
Tikaya Ram v. Dharam Chand, 45 P. R. 1895, Te: 
ferred to. 


which 


Second appeal from the decree of the 
Divisional Judge, Multan, dated the 26th 
November 1912, 


P 


- 


222 
GUL MUHAMMAD V, TOTA RAM. : 


Mr. Fazl-i- Hussan and Bhagat Govind Das, 
for the Appellant. 
Mr Santanam, for the Respondents. 


JUDGMENT.—The history of this very 
protracted litigation is givenin detail up to 
May 1910 in the order of the present Chief 
Judge in Civil Appeal No. 528 of 1910, which 
concluded with the words, “the District Judge 
should now take up this long delayed case 
and dispose of it with all convenient speed.” 
This order is dated 30th May 1910, and by 
that time the case had, for one reason or 
another, been dragging along since the 5th 
November 1902 when the suit was first 
instituted: The District Judge, after this 
Court’s order of remand, proceeded to re-try 
the case and eventually gave judgment in 
favour of plaintiff, Tota Ram, onthe 22nd 
March 1911, granting him a decree for 
possession by pre-emption of the lands speci- 
fied in the plaint upon payment of Rs. 4,700 
by the 23rd May 1911, Defendant-vendee 
appealed to the Divisional Judge, but his 
appeal was dismissed on the 26th November 
1912, whereupon he preferred a further 
appeal to this Court, and it is this appeal 
which came up for hearing before us on the 
6th instant. The case has thus been before 
the Courts for a period of some 12% years, 
but it is difficult to apportion the blame for 
this excessive delay in the disposal of a case 
which, so far as the facts are concerned, is 
simple enough. Briefly stated these facts are 
as follows: — 

By deed dated the 21s& November 1901 
and duly registered, one Lal Ditta Mal, an 
Arora of Mauza Hazratwala in the Dera 
Ghazi Khan District, transferred the follow- 
ing lands in Mauza Pir Bakhsh Sharki to 
defendant No. 1, Gul Muhammad, an Arain 
lambardar of Mauza Arain, ngmely:— 

(1) 75 kanals 17 marlas of well Hasanwala; 

(2) 305 kanals 12 marlas of well Israiwala; 


and 
(3) 248 kanals 18 marlas of well Niaziwala. 
The consideration for the transaction is 
stated in the deed io have been (a) the sum 
of Rs. 3,900 paid in cash, and (2) the con- 
veyance by the vendee to the vendor of the 
following lands, valued at Rs. 1,100, name- 


ly:— 
(1) 75 kanals 164 malas of well Bhatiwala; 
(1) 36 kanals 16 marlas of well Kutab wala; 
and : 
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(3) 7 kanal 13$ marlas of well Tharawala. 

The three wells last mentioned are situate 
in Mauza Baghewala, which is about 2 kos 
distant fromthe vendor’s place of residence. 
A. suit for pre-emqtion was instituted against 
the vendee on the 5th November 1902 by 
three persons, Malik Mahmud Bakhsh, 
Ahmad Ali and Tota Ram, but the first two 
claimants have dropped out of the case and 
we are now concerned merely with the claim 
of the third, Tota Ram, an Arora, resident 
of Mauza Hazratwala. He bases his right 
to pre-empt on the ground that he is a 
co-sharer in the land sold, and it is not 
denied that under the law as it existed 
at the time when the claim was preferred 
(that is to say, under the Punjab Laws 
Act, 1872) he has the right to pre-empt, 
(1) if the transaction ean be regarded as 
a “sale” within the meaning, and for the 
purposes, of section 9 of that Act, and 
(2) if defendant’s plea that plaintiff consented 
to the sale is not established. 


The District Judge found that the 
transaction was a “sale,” that plaintiff 
had not ‘waived his right to claim 
pre-emption, that the lands given by 


the vendee to the vendor were not worth 
more than Rs. 1,100 and that the actual 
amount paid in cash by the vendee was 
Rs. 3,600. He accordingly granted plaintiff 
a decree for possession on payment of Rs. 
4,700 by the date specified. 


The Divisional Judge on appeal upheld 
the decree, He was of opinion that the 
fact that the consideration was received 
partly in cash and partly in kind did not 
affect the nature of the transaction which 
was in reality a sale, “the exshange part 
of the transaction being inseparable from 
the sale part.” He further agreed with 
the District Judge that the alleged waiver 
by plaintiff had not been established. 
Defendant has preferred a second appeal 
to this Court and the main question before 
us is whether the Divisional Judge was 
right in construing the deed as one of 
sale. Mr. Santanam for respondents further 
urged that even if this Court was of 
opinion that the deed interpreted simply with 
reference to its terms was not a sale pure 
and simple, he was still entitled to prove 
aliunde that the transaction, though disguised 
as a mixed transaction of sale and exehange, 
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was nevertheless in essence -and in fact transfer consisted of Rs. 4,500 in cash 

merely a sale, effected in this peculiar 

form in order to evade the claims of 

pre-emptors. Respondent who was no 


party fo the-deed is obviously entitled to 
refer to the conduct of the parties and to 
extraneous matters to establish this plea, 
and we have accordingly heard the appeal 
argued at length on this basis. 

As regards the deed itself we may at 
once clear the ground by saying that we 
entirely agree with the learned Divisional 
Judge that it represents one entire 
transaction, in the sense that it is impossible 
io divide it into two separable portions, 
of which one represents a sale and the other 
an -exchange transaction. As a matter of 
fact it is, we think, exactly what it 
purports to be, a sale and an exchange 
inasmuch as part of the consideration is 
money and part other land given in 
exchange; but it is not possible to say of 
any part of the land transferred to Gul 
Muhammad that that part was sold or that 
that part was exchanged. In other words, 
though it was partly asale and partly an 
exchangé, the transaction must be regarded 
a3 indivisible and plaintiff's claim to pre-empt 
ean succeed only if he can establish that 
thé transaction as a whole was a sale 
within the meaning of section 9 of the 
Punjab Laws Act, it not being contended 
that by custom obtaining among the 
parties the right of pre-emption exists in 
respect of an exchange of immoveable 
properties. . 


Now, as we have remarked, the deed itself 
purports to be one of sale andof exchange, 
and it is not denied that the actual considera- 
tion consisted not merely of money but also 
of the conveyance to the vendor of a large 
area of land valued (and apparently not 
over-valued) at Rs. 1,100. This latter 
part of the consideration is not of such 
" trifling character as to be ignored, on the 
contrary, ib forms.a considerable and by no 
means negligible portion of the consideration. 


In this respect, then, the present case. 
differs radically from that upon which 
Mr. ' Santanam especially relied, Gul 
Muhammad Khan v. Khan Ahmad Shah 


(D, where the consideration for the 


(1) 29 P. R, 1808, 


tremains open to 


Rs. 
held that the 


and one ghumao of land, valued at 
40 or Rs. 50, and it was 
mere addition of this small piece of land 
could not alter the real nature of the 
transaction which was that of sale. As 
Plowden, S. J., observed in his judgment 


jn that case," without attempting to define 


sale or exchange, we entertain no doubt that 
a permanent transfer of land in a village 
for à sum of money plus something that 
is not money does not, merely because of 
such addition, of necessity cease to be a 
sale within the meaning of! the Act. If 
a transfer of land for Rs. 100 is a sale, 
we entertain no doubt that the parties to 
the transaction by agreeing that the price 
should be Rs. 100 and (for example) a 
brass lota) could not alter the true character 
of the sale and exclude it from being the 
subject of a claim for pre-emption, otherwise 
the whole law of pre-emption in the Punjab 
as contained in this title of the Laws Act 
might be reduced to a dead letter. We 
consider that whatever form the parties to 
the transaction may chobvse to give ib for 
their own purposes or for the purpose of 
defeating a pre emptor’s claim, the question 
the Courts to decide 
whether the particular transaction does or 
does not amount to a sale within the 
meaning of that section.” We entirely 
accept this statement of the law and agree 
that every case must be decided upon its 
own facts. But is it possible to describe 
an indivisible transaction as purely a sale 
when the consideration consists (as it does 
here) of a cash payment of Rs. 3,600 and 
the transfer of land valued at Rs. 1,100? 
This is, it seems to us, a very different 
ease from that dealt with by the learned 
Judges who decided Gul Muhammad Khan v. 
Khan Ahmad Shah (1), and the authority most 
in point is Khairulla v Mir Hamza (2), where 
a Divisional Bench of this Court held that 
a transfer of land for a consideration of 
Rs. 280 plus the addition of 11 kanals of 
land was not a sale but an exchange 
and as such not subject, apart from 
established custom, to a claim for pre- 
emption (see the judgments of Burney, J., 
dated 28th February 1884 and 12th July 


(2) 111 P. R, 1885, ; 
^ 
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1884). In our opinion the transaction 
with which we are concerned was of a 
mixed character, being’ partly sale and 
partly exchange, the two parts being, 
however, so inextricably connected that it 
is impossible to separate’ them. In the 
circumstances, we cannot regard the trans- 
action as a sale and as a result the 
plaintiff, who claims a very exceptional 
privilege based upon a provision of law 
which must be strictly construed, must 
fail unless he can satisfy us by extraneous 
evidence that this transaction was in fact 
a sale and not what it purports to be. 
Here the plaintiff has a very difficult case, 
as he is forced to admit that a large 
portion of the consideration consisted of 


land given by the alienee to the alienor.. 


He tries, however, to overcome this difficulty 
by pointing to the fact that on a previous 
occasion when the present alienee exchanged 
certain lands with a third person, he subse- 
quently re-purchased his land. The District 
Judge refers to this incident and remarks 
that it took place under similar cireum- 
stances, but we are unable to find any 
justification for the remark. It is not 
shown that on that occasion the present 
alienee did more than exchange a plot of 
his land for a plot of land belonging to 
another, and that abouta year afterwards 
he re-purchased his own land. But apart 
from this objection, the broad fact remains 
that in the present case some 18 or 14 
years have elapsed since the transaction 
in question and that the alienee has made 
no attempt to re-purchase the land trans- 
ferred by him to Lal Ditta Mal. On the 
other hand, we have the emphatic assertion 
of the latter that he actually wanted land 
and would not have agreed to the transac- 
tion had it- been only money that was 
offered to him by the alienee. To quote 
his own words, “I exchanged lands because 
my lands were dry and for 14 years had 
produced no crops, and Gul Muhammad’s 
land was cultivated. My land was the 
larger area. We exchanged lands. Had 
the defendant not given me land, I would 
not have sold him any, t.e. without lands 
in exchange.” Mr. Santanam argued that 
this was a mere subterfuge; that Lal 
Ditta Mal was badly in need of money 
and not of land, and that the transaction 
between him and Gul Muhammad took 
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the shape it did simply to evade the 
claims of pre-emptors. The best answer to 
this argument is that though some 14 
years have since elapsed, Lal Ditta Mal 
is still in possession of the land trans- 
ferred to him by Gul Muhammad, and 
apparently has no intention of parting 


with that land which, he says, he has 
found most valuable. "Moreover, even if 
the transaction had as its object the 


evasion of  pre-emptor's claim, the means 
employed were not unlawful and it was 
open to the parties to effectuate their 
common intentions in a manner which would . 
preclude pre-emptors from interfering with 
their wishes, [see Chowdhri Asa Nand v. 
Mamun (3), Tikaya Ram v. Dharam Chand 
(4), per Stogdon, J.] . 

For the reasons given we hold that the ` 
alienation in favour of Gul Muhammad was 
not a "sale" within the meaning of section 
9 of the Punjab Laws Act and that no 
right of pre emption accrued in respect of 
it. We accordingly accept the appeal and 
direct that plaintiffs suit stand dismissed 
with costs throughout. 


` Appeal. accepted. 
(3) 64 P. R. 1888. 
(4) 45 P. R. 1895. 





MADRAS HIGH COURT. 
ORIGINAL Sing Appuan No. 32 or 1918. 
Apri] 29, 1915. 

Pr esent:_-Mr. Justice ‘Sadasiva Aiyar and 
Mr. Justice Bakewell. 

A. M. ROSS, DULY AUTHORISED AGENT OF 
curtain THA COMPANIES anp 
LABOUR ASSOCIATIONS ix ASSAM— 
PLAINTIFF— ÁÀ PPELLANT 

versus i 
Tus SECRETARY or STATE ror INDIA ' 

ix COUNCIL —DEFENDANT—HESPONDRNT, 

Assam Labour and Emigration Act (VI of 1901) 
—Principal and agent— Liability of Government for 
tortious acts of its servants—Government servant acting 
under statutory powers, whether agent—Illegal order 
—Government, whether liable-—Public policy—Govern- 
ment servant, when personally liable—Defamation — 
Defamatory words published in course of official duties 
—Reasonable and probable cause—Prohibition of illegal 
business—Action, right of. . 

The Government canuot be made liable for illegal 
orders passed bya Government servant purporting 
to act under a statutory power conferred upon him, 
[p. 226, col. 2.] 
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The plaintiff sued the Secretary of State for India 
in Council to recover damages for loss of business 
on the grounds: (a) that the Collector and Distriot 
Magistrate of Ganjam on the 22nd February 1910 
closed a labour-recruiting depot at Berhampore, that 
recruiting depot having been intended for the accom- 
medation of coolies recruited on behalf of certain 
Tea Planting Associations in Assam, of which Asso- 
ciations the plaintiff had been appointed an agent, 
(b) that the Governor-in-Council by a G. O. dated 
12th October 1910, ratified and confirmed the 
Collector’s order closing the depot till that date, 
(c) that the Government in the said order made 
certain defamatory remarks concerning the plaintiff, 
and (d) that on account of the Collector's order 
the plaintiff was prevented from recruiting coolies 
&nd earning commission: i 


Held, (per Sadasiva Atyar, J.)—(1) that the Govorn- 
ment could nob be made liable for illegal orders made 
by the Collector and District Magistrate inasmuch 
as he could not be treated as the agent of the 
Government of Madras, nor could the Government 
ratify that act so as to make itself liable; [p. 226, 
col. 2; p. 227, col. 1.] 


(2) that on the highest grounds of public policy 
the Government should not be made liable for the 
tortious acts of its agents or servants, except pro- 
bably for acts done in the course of those kinds 
of transactions, which even an ordinary private 
mercantile firm can enter into; [p. 227, col. 1. 


Thomes Hales Rogers v. Rajendro Dutt, 8 M. I. A. 108 
at p. 181; 2 W. R. 61 (P. 0; 13 Moo. P. O. 209; 3 L. 
T. 160; 9 W. R. 149 (Eng.); 1 Suth. P. C. J. 418; 1 
Sar. P. 0. J. 765; 19 E. B. 469; 15 E. R. 78; 132 R. R. 
82, followed, 


(8) that the District Magistrate himself even in 
his personal capacity could not be made liable to 
the plaintiff for the order made by him, as there was 
no proof that he acted maliciously or that his object 
was to injure the plaintiff's legal right; (p. 227, cols. 1, 
2; p. 228, col, 2.) 

(4) that the Governor-in-Council was not liable 
for publishing words concerning the plaintiff in the 
course of the official duties of the Governor-in- 
Council since it was not alleged that the publication 
was made maliciously and without reasonable and 
probable cause. [p. 228, col. 2.] 


Held also (per Bakeweil, J.) that the prohibition of 
an illegal business does not give a right of action. 
[ 230. col, 1.] 


Appeal from the judgment of Mr. Justice 
Wallis, dated the 6th February 1913, in the 
Ordinary Original Civil Jurisdiction of this 
Court, in Civil Suit No. 51 of 1911 reported 
as 19 Ind. Cas. 353. 


Messrs: O. P. Ramaswami Atyar and dA. 
Krishnaswamt Atyar,for the Appellant. 
Mr. F. H. M. Corbett, Advocate-General, 
and Mr. Barton, for the Respondents. 
" JUDGMENT... z 
Sapasiva Aryan, J,— Plaintiff is the ap 
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pellant. So far as this suit, which is 
brought to recover damages against the Se- 
eretary of State for India in Council, is 
based upon the suspension and dismissal 
of Rama Sastry (a “local agent” of the 
Assam Planters) by the Collector and 
District Magistrate of Ganjam, the plaintiff 
gave up his contention that such suspension 
and dismissal were wrongful. i 
The remaining facts on which the claim is 
fonnded are (a) that the Collector and District 
Magistrate on the 22nd February 1910 closed 
a labour-recruiting depot at Berhampore, 
that recruiting depot having been intended 
for the accommodation of coolies recruited 
on behalf of certain Tea Planting Asso- 
ciations in Assam, of which Associations the 
plaintiff had been appointed as agent; (b) 
that the Govérnor-in-Couneil by a Govern- 
ment Order, dated 12th October 1910, ra- 
tified and confirmed the Collector's order 
closing the depot till that date ; (c) that 
the Government on the said 12th October 
1910 in the said order made the defama- 
tory remark that “the conduct of Mr. Ross 
(the plaintiff) was not wholly above sus. 
picion” in the matter of the irregularities 
sommitted by the local agent, T. S. Rama 
Sastri, on account of which irregularities 
Rama Sastri’s license as local agent was 
cancelled by the Collector and District 
Magistrate. ; 


The learned Chief Justice who tried this 
case on the original side, dismissed the suit 
making certain observations in his judgment, 
which observations might be stated as 
follows, using in great part the words of 
the learned Chief Justice:— ] 


1. The Collectors order of February 
1910, closing the depot to recruiting by 
the garden sardars working under the 
Assam Labour and Emigration Act, VI of 
1901, on behalf of the Assam Planting 
Associations was ultra vires. 


2. The Secretary of State in Council is 
not legally liable for the tortious acts of 
the Collector of Ganjam or of the Governor 
of Madras in Couneil. If section 416 of 
the old Civil Procedure Code really laid 
down that the Secretary of State can be 
made liable for the tortious acts of a local 
Government or of an officer of that Govern. 
ment notwithstanding that the East India 
Company would not have been Hable for 
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such acts, that section is ultra vires of the 
Indian Legislature, as opposed to the pro- 
visions of the Indian Councils Act of 1861. 
If the decision in Vijaya Ragava v. Secre- 
tary of State for India (1) holds otherwise, 
it is no longer an authority as opposed to 
the Privy Council decision in Secretary of 
State for India v. Moment (2). See also 
Shivabhajan v. Secretary of State for India 
(3). In Dhackjes Dadaji v. Hast India Company 
(4) Sir Erskine Perry held that the only rati- 
fication which would bind the Company was 
a ratification by the Court of Proprietors 
itself, This is not a case in which a 
petition of right would lie against the 
' Crown. Hence this action against the 
Secretary of State, who is not alleged to 
have himself ratified the Collector’s acts 
or the local Government’s acts, cannot 
lie. 

8. In Tobin v. Reg. (5) it was held that, 
independently of the doctrine that the 
King can do no wrong, the Crown could 
hot be made liable for the action of a 
Government servant purporting to act 
under statutory power conferred upon him, 
because the action of a Government servant 
purporting to exercise a statutory power 
cannot be held to be an act done as an 
agent of the Crown. See Shivabhajan v. 
Secretary of State fur India (8). There can be 
no ratification by the principal of such an 
act, as such an act was not done on behalf of 
the principal. 

4. As regards the alleged libel by the 
Madras Government the Secretary of State 
(defendant) is not liable for reasons already 
stated, as the publication of the libel was 
not (a) made under the orders of the 
Secretary of State, or (b) made on his 
behalf and ratified by him. [See Jehangir 
y. Secretary of State for India (6).) 

5. In Grant v, Secretary of State for India in 


(1) 7 M. 466. 

(2) 18 Ind. Cas, 22; 40 C, 391 (P. 0.5 24 M. L. J. 
450, 8 M. L. T. 53; 17 C. W. N, 169; (1613) M. W. 
N. 45; 1^ Bom. L, R. 27; 11 A. L. J 49; 17 C. L. J. 194; 
6 Bur. L. T. 1; 7 L. B. R. 10; 40 I. A. 48, 

(8) <8 B 314, 6 Bom. L. R. 65. 

(a^ 2 Morley's Digest 307; Perry, O. C. ?44; 4 Ind. 
Dec. (o. 8 ) 587. 

(b) (1864) 16 0. B. (N 8) 810; 88 L.J.C P. 199 at p. 
210; 10 Jur. (N. 8.) 1029; 10 L. T. 762; 12 W. R. 888; 
189 R. R. 504; 148 E. R. 1148. 

(6) 6 Bom, L, B, 131. ° 
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Council (7) it was held that the Secretary 
of State was not liable for the publication 
of an alleged libel in the Fort St. George 
Gazette as, at all events, the libel was not 
alleged to have been published maliciously 
and without reasonable and probable 
cause; see also Chatterton v, Secretury of State 
for India in Council (8). : 

Inthe decision of this appeal, I shall 
eonfine inyself to the following questions 
on which we bave- heard argumenta from 
the appellant's learned Vakil, Mr. C. P. 
Ramaswami Áiyar:— 

(1) Whether the Collector's act in closing 
the plaint depot gave a cause of action 
fo the plainiff against the Gavernment. 

2. Whether even the Collector and District 
Magistrate of Ganjam who passed the 
order closing the depot,is liable to the 
plaintiff. : ] 

3. Whether assuming that the remark in 
the Government Order referred to in the 
plaint is libellous and was published, the 
statement is privileged and the Governor-in- 
Council cannot be made liable for making 
and publishing that statement. 

There. can be no doubt that the Collector 
and District Magistrate in -ordering the 
closing of the depot intended to use tlie 
powers given to him by section 22, clause 
8, of the Assam Labour and  Emigration 
Act, VI of 1901. That clause says: “Where 
the Superintendent"(in this case the 
Collector and District Magistrate) 
“considers that any depotis unhealthy or 
has become unsuitable for the purpose for which 
it was established, he may, by order in writing, 
prohibit the use of the depot for the reception 
and lodging of labourers.” 
` lam clear that the Government cannot 
be made liable for illegal orders made by 
the Collector and District Magistrate pur- 
porting to use the powers given by this 
Statute Law, the authority of Tobin v. 
Reg. (5) followed in Shévabhajan v. Secretary 
of State for India (3) being, in my opinion, 
almost conclusive on this point. The 
District Magistrate who purported 10 use 
the powers given by the Statute Law cannot 


(7) (1877) 2 C. P. D. 445 at p. 458; 46 L. J. C. P. 
681; 37 L. T. 188; 26 W. R. 848. l 

(8) (1895) 2 Q B. 189; 64 L. J. Q. B. 676; 14 R, 
604; 72 L, T. 858; §9 J. P. 696, 
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be treated as the agent of the Government 
of Madras, nor can the Government ratify 
that act so as to make itself liable for 
that act, because that act was nob done 
on tts behalf and the Government cannot be 
treated as a principal and the District 
Magistrate as its agent when the latter 
purported to exercise statutory powers. 
“When the duty to be performed is 
imposed by law" on the agent............ the 
employer is not liable for the wrong done 
by the agent in such employment,” 
[See Tebin v. Reg. (5) and Nireaha Tamaki 
v. Baker (9).] Before leaving this part of the 
case I might finally add that on the 
highest grounds of publie policy, the 
Government should not be made liable for 
the tortious acts of its agents or servants, 
except probably for acts done in tke course 
of those kinds of transactions, which even 
an ordinary private mercantile firm can 
enter into. This, namely, the civil, irrespon- 
sibility of Government “for tortious acts” of 
its agents has been assumed as undoubted 
Jaw in Thomas Hales Rogers v. Rajendro Dutt 
(10) and though it may be argued that the 
observation was obiter, the obiter of the Privy 
Council expressed through the mouth of that 
most eminent jurist, His Lordship the Right 
Hon’ble Dr. Lushington, ought, I think, to 
be followed by this Court. 

I am further of opinion that the Distriot 
Magistrate himself even in his personal 
capacity cannot be made liable to the 
plaintif for the order made by him to 
close the depot, though it was an illegal 
order. I shall assume that the depot was 
a place which was provided not only by 
the local agent (who was bound to pro- 
vide such a depot under clause 8 of rule 
ll made by the Local Government in 
exercise of the power conferred on the 
Governor-in-Coungil by section 91, clause 
(b), of the Assam Labour and Emigration 
Act) but that that same depot was also 
the depot provided by the planters’ garden 
sardars under section 62, clause (1), of Act 
VI of 1901. The illegal order of the 
District Magistrate affected directly only 


the local agent and then it affected the 

(9) (1901) A. C. 561 at p. 575; 70 L. J. P. C. 66; 
84 L T. 633; 17 T. L. R. 496. 

(10) 8 M. I. A. 108 at p. 181; 2 W. R. 61 (P. C. 
18 Moo. P. C. 208; 3 L.'T. 160; 9 W.R. 149 (Eng. 1 
Suth, P. C. J. 418; 1 Sar. P. O. J. 755; 19 E. R. 469; 15 
X; Ri 78; 182 R, R: 82, i 
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garden sardars; the local agent’s license 
having been probably cancelled, he had 
no cause of action against the District 
Magistrate. Assuming that the garden 
sardars and even the plaintiff’s employers 
whose labour supply was cut off are 
entitled to sue the Collector and District 
Magistrate for damages, they have not 
brought any suit. It is the plaintiff who 
has lost his expected commission as agent that 
has brought this suit. No malice or fraud or 
deceit is alleged as against the Collector and 
District Magistrate. Hasan agent a right 
to bring a suit for recovery of damages 
incurred by him against a person who 
illegally prevented his principal’s garden 
sardars from taking their coolies to the 
Emigration depot if the tortfeasor is not 
proved -guilty (a) of personal malice 
directed against the agent or of fraud or 
deceit, (b) or, if it is not proved that his 
object was to injure the plaintiff's legal 
right (to receive commission from his 
employers for coolies sentthrough the depot)? 
The Collector and District Magistrate was 
under no obligation created by contractual, 
Statute or any other law to the plaintiff 
in the plaintiffs individual capacity. The 
Collector’s action in closing the depot was 
passed against the local agent directly and 
indirectly against the garden sardars and 
still more indirectly against the planters, 
So far as that action affected the plaintiff's 
pocket, it did soin the third or fourth 
degree of remoteness, so to say. Passages 
from some of the judgments, in well known 
cases of Lumley v. Gye 11), Sowh Wales 
Miner? Federation v. Glamorgan Coal Co, 
(12) and Quinn v. Leathem (13) might 
be quoted (and they are usually quoted 
in those cases where a person, who 
is not directly affected by an alleged 
tortious act, seeks to recover damages) 
which passages, taken apart from the 
context, can ingeniously be interpreted to 
support claims by a person most remotely 
connected with the wrongful act for 
recovery of damages of as remote a kind. 


(11) 1853) 2EL & B1. 216; 22 L. J. Q. B. 468; 17 
Jur, 827; 1 W. R. 432; 95 R. B. 501; 118 E. R. 749. 
(12) (1905 A. C. 239; 74 L. J. K. B. 626; 92 L. 'T 
410; 53 W R. 593; 21 T. L. R. 4t. 
` (18) (190 ) A. C. 495 at p. 5 ©; 70 L. J. P. O. 76; 85 
L, "i. 289; 60 W, R. 189; 65 J. P, 208; 17 '. L, R. 749, 
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[See the observations of Lord Halsbury in 
Quinn v. Leathem (13) itself as to the right 
mode of interpreting such passages.) 
Mr. Justice Joyce put ib in National Phono- 


graph Co., Lid. v. Edison Bell Consolidated. 


Phonograph Co., Ltd.(14): What was said was 
never ‘intended to be, and ought not to 
be, treated and construed as an Article of 
a Code or a section of an Act of Parliament." 
In Allen v. Flood (15) six very learned Law 
Lords formed the majority and three other 
learned Lords including Lord  Halsbury 
were in the minority. In Quinn v. Leathem 
(13), the House of Lords, led by Lord 
Halsbury without overruling Allen v. Flood 
(15) explained its real effect. Even 
Lord Halsbury, who seems to have 
gone furthest in his judgment in Allen v. 
Flood (15) in favour of the claims of a 
plaintiff who is injured by the defendant’s 
bringing about a breach of relations between 
plaintiff and a third party, said that the 
defendant should be held liable if he 
“maliciously and wrongfully with intent to 
injure the plaintiffs intimidated and coerced” 
the third party “not to enter into contracts 
with the plaintiffs.’ I need not say that 
the question of remoteness of damages is 
much more strictly considered against a 
plaintiff who makes a claim based on 
other torts committed by a defendant than 
the tort of inducing a breach of contractual 
relations of a third party with the plaintiff. 
Even as regards cases of the procuring of a 
breach of contract, see Rigby, L. J., in 
Hachange Telegraph Company v. Gregory & Co. 
(16) and Justice Joyce’s remarks at page 350 
in National Phonograph Company Lid. v. Edison 
Bell Consolidated Phonograph Company, Lid. 
(14). 

In the present case, there is not a word in 
the plaint to indicate that the Collector and 
District Magistrate in closing the depot 
maliciously intended by his order to hit at 
the plaintiffs right to the benefit of the 
commission obtainable by the plaintiff from 
the plaintiff’s employers, or that the Collector 


(14) (1908) 1 Ch. 335 at p.849; 77 L. J. Ch. 218; 


98 I, T; 291; 24 T. L R. 201. 

(18) (1898) A. 0.1; 67 L. J. Q. B. 119; 77 I, "T, 717; 
46 W. R. 268; 62 J. P.595; 14 T. R: 125. 

(16) (1896) 1 Q. B. 147 ab p. 157; 66 L. J. Q. B. 
262; 74 L, Ty 83; 00-1, P. 52, 
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and District; Magistrate was actuated by any 
indirect motive directed against the plaint- 
iff Tam clear that even if the garden 
sardars and the planters have claims for 
damages against the Collector (on which I 
express no opinion), the plaintiff who is an 
agent of the planters has no legal claim to 
recover damages for any injury caused to, 
himself pecuniarily and not to his employers. 

On the question of the alleged liability of 
the Governor-in-Council for defaming the 
plaintiff, I have nothing to add to the reasons 
given by the learned Chief Justice (in which 
I concur) for holding that the Governor-in- 
Council is not liable for publishing words 
concerning the plaintiff in the course of the 
official duties of the Governor-in-Council, 
when it is not alleged that the publication 
was made malieiously and without reasonable 
and probable cause. A 

In the result, I would dismiss the appeal 
with costs, f 

Two Counsels certified. 

BAKEWELL, J.—By virtue of section 3 of the 
Assam Labour and Emigration Act, 1901, 
and the notification of the Local Government 
made thereunder, all persons are prohibited 
from recruiting, engaging, inducing or assist- 
ing any native of India to emigrate from 
certain parts of the District of Ganjam to 
any labour District of Assam, otherwise than 
in accordance with the provisions of Chapters 
Il and IV of the Act; and under section 
163 of the Act any person who knowingly 
does or attempts to do any of the acts so 
prohibited, is punishable with imprisonment 
or fine or with both. Under section 4 
of the Act, the Local Government has 
appointed certain of its officers, by virtue of 
their official position, to exercise the powers 
and perform the duties therein mentioned: 
The general scheme of the Act is that the 
acts mentioned shall only be done by parti- 
cular persons duly licensed by the specified 
authority, under the supervision and control 
of specified officers and in a particular 
manner; and the different classes of licensees 
and their respective powersand duties ara 
carefully enumerated and described. 

The Act provides that every intending 
emigrant shallbe brought by the recruiting 
agent before a registering officer, but the 
Local Government has enabled certain licensees 
termed “Joealagents ^ to perform theduties 
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of this "officer. . The local agents. represent 
the employees of the emigrants in all matters 
connected. with supervision of garden sardars 
under Chapter IV ofthe Act (section.64), 
the garden sardar being a person employed 
onan estate and deputed by his employer 
io engage labourers [section 2 (1) (A)]. 
Every garden sardar is bound under section 
62 to provide sufficient and proper accommoda- 
tion in a suitable place for the labourers or 
persons intending to become labourers collect- 
ed by him and under section 68 to produce 
them before the registering officer. 


The plaintiff owns a building at Berham- 
pore, in the District of Ganjam, which has 
been used by numerous garden sardars work- 
ing in the district as a joint depot for the 
accommodation of the labourers collected by 
them. In his evidence, the plaintiff said, 
‘the depot belongs to me. I purchased it, I 
own the building. I did not rent if to my 
employers. I bought it out of the commission 
paid to me............- Now it has been passed 
as a depot under Chapter IV of the Act since 
1906. Itisa place of accommodation which 
sardars are bound to maintain.’ ” 


The plaintiff holds Powers-of Attorney from 
various Tea Companies and Superintendents 
of Companies owning tea gardens in Assam, 
who are ‘employers’ within the Act: an 
‘employer’ being the chief person for the time 
being in charge of any estate upon which 
labourers are employed [section 2 (1) (f)]. In 
his evidence, the plaintiff said that the Superin- 
tendents were resident in Assam and the chief 
authorities on the apot: ‘they hold Powers-of- 
Attorney from the Companies. In 1906, I 
held a contractor’s license. I gave it up 
that year. Since then I have taken no license. 
J first began to work with local agents about 
October or November 1906, if I remember 
a right, and continued up to the present time. I 
was working with local agents.’ In paragraph 
3 of his plaint, he alleges that various labour 
employers in Assam have nominated him ‘as 
their emigration agent for the Madras Presi- 
dency for the purpose of securing coolies for 
labour on the several tea estates.’ The plaint- 
iff holds general Powers-of-Attorney from the 
several companies aforesaid and by agreement 
with them is entitled to be paid Hs. 7 for 
every cooly recruited by him; and in paragraphs 
Band 11:he says:. ‘The plaintiff has, several 
jocal agents working under him and ‘several 
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garden sardars engaged in “reoruiting a... 
P Both the sardars and” the local agents 
mentioned above and working on behalf of 
the various tea Companies and employers of 
labour, are placed under the direction and 
superintendence of the plaintiff and work 
under him subject to his orders. And the 
depot mentioned above is’ also maintained 
under his supervision and control.’ 

- In his evidence the plaintiff apeaks repeated- 
ly of ‘ my local agents’, ‘my depot’ and “my 
business.’ 


In February 1910 the District Magistrate 
and Superintendent of Emigrants, suspecting 
that the local agent at Berhampore was 
collecting coolies from parts of the District 
of Ganjam in which recruiting was 
absolutely prohibited under the Act, suspended 
his ‘license and issued orders to the local 


officials to close the plaint depot, which 
was under the superintendence of this 
agent: The plaintiff claims that these 


acta ‘of the Magistrate were unauthorised 
and‘ wlíra vires, that they have resulted 
in stopping the work of emigration, have 
“interfered seriously with plaintiff's business’ 
and have prevented him from earning his 
commission of Rs. 7 per head of adult 


cooly remitted and forwarded to Assam 
under his supervision and of the local 
agent. The plaintiffin his cross-examination, 


and his Vakil in his argument before us, 
contended that he was in the position of 
an employer, and not one of the agents 
mentioned in the Act, but a kind of 
diplomatic agent between the employers 
and the local authorities. It is, however, 
perfectly clear from the allegation of the 
plaint and the plaintiffs evidence. that he 
has been carrying on the business of a 
wholesale emigration agent and supplying 
tea planters in Assam with labourers at 
a fixed rate per head, and that the injury 
which he complains of, is the damage 
caused to his own business. 


I think that the act contemplates only 
two classes of persons to whom it shall 
‘be lawful to carry on this business, namely, 
the employer and the employer’s licensed 
agent, and that the plaintiff is not included 
within either of these classes and was, 
‘therefore, prohibited from carrying on this 
‘business and was criminally liable for 
‘so doing. The only argument of the 
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learned Vakil for the plaintiff when this 
aspect of the onse was put to him was 
that this point was not taken before the 
learned trial Judge, and that argument 
might avail him in most cases; but this 
Court cannot possibly ignore the facts 
that the plaintiff has been carrying on an 
illegal business and that his complaint is 
that the defendant and his agents have 
interrupted its course and prevented him 
from reaping its profits. I am of opinion 
that this suit might have been dismissed 
on the ground that the plaintiff has no 
right of action in respect of an illegal 
business. 


lf the plaintiffs contentions were correct, 
and he should be considered to be in the 
position of an employer, I am still of 
opinion that he has no remedy, His Vakil 
has abandoned the first part of the case, the 
suspension and subsequent dismissal of the 
local agent, and has relied upon the 
closing of the plaintiffs depot, and the 
latter aet did not result in any direct 
damage to the plaintiff or his employers. 
The plaintiff has not shown that the 
garden sardars conld not accommodate 
their labourers in other suitable places, 
and could not register their coolies with 
the Government registering officers and 
that the business of his employers could 
not be carried on without using this 
building, and the evidence goes to show 
that the stoppage in the flow of emigrants 
resulted from the plaintiff's attempt to 
continue the system of registration by a 
‘local agent! and the resistance thereto of 
the District Magistrate. The latter's power 
of appointing local agents is discretionary, 
[section 64 (1)], so that the plaintiff 
could not base his claim upon a refusal to 
appoint. It has not been shown that the 
District Magistrate was aware of the 
terms ofthe contract between the plaintiff 
and his principals, or of the manner in 
which a stoppage of the flow of emigrants 
would injure the plaintiff. The only 
evidence on this point appears in Mr. 
MacMichael’s cross-examination, Q. You 
know that by this order (that is, to close 
the depot) you would not only be causing 
loss to these tea associations but also to 
Mr. Ross personally? A. I knew in & 
general way that Mr. Ross was commonly 
interested, Q. And, therefore, that he would 
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be financially a loser by this order? 4: - 
Probably,’ 

The District Magistrate cannot be 
presumed to have known that tho plaintiff 
was remunerated in a manner which 
suggests an active recruitment of labour 
by him, and an infringement of the provisions 
of the Act. The doer of an unlawful 
act is Hable for its ordinary consequences, 
but not for consequences which he did 
not and could not reasonably be expected 
to foresee [Sharp v. Powell 17)], and I am 
of opinion that the District Magistrate 
could not be expected to foresee that his 
act in closing the depot would result in so 
injuring the business of the plaintiff's 
principals that further damage would 
result to the plaintiff himself. The obser. 
vations of Lord Penzance in Simpson v. 
Thomson (18) relate to a negligent act, but 
indicate the manner in which the Court will 
limit the liability of.a tortfeasor. 

Iam of opinion that the plaintiff has 
failed to show that the damage complained 
of was the consequence of the Magistrate's 
act, and that in any case it is too remote to 
give a cause of action, 

I agree with the judgment of the learned 
Chief Justice with respect to the claim for 
damages for defamation and with the order 
proposed by my learned brother. 

Appeal dismissed. 

(17) (1872) 7 ©. P. 258; 41 L.J. O. P 98; 26 L. T. 
436; 20 W, R. 584. 

(18) (1877) 8 A.C. 279; 88 L. T. I; 8. Asp. M. C. 
567. 





PUNJAB CHIEF COURT. 
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Present; —Mr. Justice Chevis and Mr. Justice 
Shadi Lal. 
FAZL-UD-DIN—DRFENDANT APPELLANT 
versus 
KHARAK SINGH--PLAINTIEF, 
AND OTHER— DEFENDANTS—RE«PONDENTS. 
Regulation (XVII of 1806), s. 7—Legal representative, 
meaning of—' Amount due’, meaning of—Redemption 
by owner of share in equity of redemption or by 
person having interest in portion of mortgaged property, 
if allowed. F 
The expression ‘legal representative’ ordinarily 
designates a person who represents the estate of a 
deceased but in Regulation XVII of 1806, it is used 
to denote a person who is the mortgagor's: represen- 
tative in law qua the mortgaged property, In other 


* mortgage. 


' the equity of redemption. 
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words, ib means any person whois interested in 
protecting the estate and itis immaterial whether 
the interest is created by the operation of law or 
by a contract between the parties. (p. 232, col. 1.] 

Dirgaj Singh v. Debi Singh, 1 A. 449, Kishen Bullubh 

Mehta v. Belasoo Commur, 3 W. R. 230, referred. 
' The words ‘amount due’ in the proviso to section 
Tof the Regulation refer to the earlier portion of 
the section and denote the sum lent under a mort. 
gage-deed plus the interest, if any, but do not include 
the costs of improvements or the rent which under 
the deed may be chargeable on the estate, [p. 233, 
cols. 1 & 2.) ' 

Budree v. Oodho, 1863 N. W., P. S. D. 161, referred 
to. 
When a mortgage is with possession, the amount 
required to be deposited is the sum lent under the 

[p. 238, col. 2.] j 

Any person who is entitled to redeem may make 
the deposit though he is owner of only a share in 
Lp. 238, col. 2.] 

Norender Narain Singh v. Dwarka Lal Mundur, 5 
I. A, 18 at p. 27; 1 O. L. R 369; 3 C. 397; 3 Suth, P. C. 
J. 480; 3 Sar. P, C. J. 771; 2 Ind. Jur. 117, referred to. 

Ram Bakhsh Singh v. Ram Lall Doss, 21 W. R. 
428, dissented from. 


` * A person having an interest ina portion of the 


mortgaged property is entitled to redeem the whole, 


. unless his claim is opposed by a part owner of the 


equity of redemption (who may be the mortgagee 
himself), and in that case he must redeem only the 
part to which he is entitled. [p. 234, col. 1.] 

Rathna Mudali v. Perumal Reddy, 17 Ind. Uns. 837; 
12 M. L. T. 484; (1912) M. W. N. 1168; 23 M. L. J. 576; 
88 M. 310; Hall v Heward, (1886) 32 Ch. D. 430; 55 
L. J. Ch. 604; 54; L. T. 810; 34 W, R. 571, and Bahram 
Khan v. Saidal Khan, 2 P. R. 1904; 48 P. L. R. 1904, 
referred to. 

Nawab Azimut Ali Khan v. Jowahir Singh, 18 M. T. 


A. 404, 14 W. R. 17 (P. C. 2 Suth P. C. J. 346; 2 


| the Divisional Judge, Lahore, dated the 14th 


: in the case. 


Sar. P. C. J. 573; 20 E. R. 602 Girish Ohunder Dey v. 
Juramoni De, 5 C. W. N. 83, distinguished. 
of 


Secoud appeal from the decree 


November 1912. 
The Hon’ble Mr. Muhammad Shafi, K. B., 
and Lala Nihal Ohand, for the Appellant, 
Mr. Broadway, for the Respondents. 


JUDGMENT.—This appeal arises out of 


< & suit with respect toa plot of land which 


was the property of two brothers, Ghulam 
Rasul and Ilahi Bakhsh, who are defendants 
On the 16th of November 1892 
they executed a deed in favour of the 
defendant-appellant by which they mort- 
gaged the estate with possession for 
Rs 3,400. The other terms of the mortgage 
which are relevant to the points in issue 
in this appeal are that (1) the mortgagors 


shall redeem the property on the expiry 


of eight years, the term of the mortgage, 
and (2) they shall at-the time of the 
redemption, pay in addition to the mortgage- 
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money, the cost of any improvements 
effected by the mortgagee, which cost shall 
constitute a charge on the mortgaged 
property. Ilahi Bakhsh, one of the 
mortgagors, executed on the same day a 
rent-deed in favour of the mortgagee, by 
which he took the land on lease on a 
yearly rent of Rs. 206 plue the land 
revenue assessed thereon, and further 
stipulated that the unpaid portion of the 
rent, if any, and the land revenue, if paid 
by the mortgagee, would be chargeable on 
the land. It appears that the lessee 
remained in possession for two years and 
as he made default in the payment of the 
rent, a decree for Rs. 412 (the amount of 
the rent for two years) and costs was 
passed on the 7th November 1895 against 
his person and the mortgaged property. In 
1908 the mortgagee after the expiry of the 
period of the mortgage issued notices of 
foreclosure -to the mortgagors, claiming 
Rs. 11,000 as the amount due on the 
strength of the mortgage-deed and before 
the expiry of the year of grace, the 
plaintiff, Kharak Singh, who had purchased 
on the 16th of January 1909 Ghulam 
Rasul's half share in the land for Rs. 9,000, 
deposited Rs. 3,400 in the Court of the 
Distriet Judge for payment to the mort- 
gagee and claimed redemption of the entire 
estate. The mortgagee refused to accept this 
sum and Kharak Singh consequently brought 
the present action for redemption of the 
mortgaged property. 


These are briefly the facts of the case 
and we may state at once that the learned 
Divisional Judge has, after a consideration 
of the material upon the record, found 
that the mortgagee’s allegations as to an 
oral sale and an oral agreement to sell 
have not been established and that the 
amount claimable by him on account of 
repairs and improvements is Rs. 868-5-0. 
These are obviously findings of facts, and 


the law precludes us from going behind 
them in & second appeal. Further, the 
sale in favour of the plaintif being 


admitted by Ghulam Rasul, it is not open 
to the mortgagea to impugn its validity 
on the ground of the non-payment of part 
of the consideration. Assuming that the 
whole consideration did not pass, it is 
elear that Ghulam Rasul had every right 
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to make a gift of his property to any 
person he pleased and thatthe mortgagee 
has no right to challenge the title of the 
doree. ; i ~ 
The questions of law, which require 
determination, relate to the sufficiency of 
the deposit made by the plaintiff to 
prevent. foreclosure and to the right of 
he purchaser of the . equity of redemp- 


tion in a part of the estate to redeem 
the whole... On. both these points the 
Jearned Divisional . Judge has found 


against. the mortgagee and for the reasons 
to be stated infra we think his decision 
4s correct and must, therefore, be main- 
tained. . 

Before discussing the points referred 
to above, it is necessary to deal with 
contention which is raised for the first 
time inthis Court. It is urged that Regula- 
tion XVII of 1806 allows only the mortgagor 
‘or his legal representative to make the pay- 
sment, tender or deposit, and as the purchaser 
of the equity of redemption is-not the legal 
representative of the mortgagor, the plaintiff 
had no right to make the deposit and that the 
deposit of Rs. 3,400 made by an unauthorised 
person did not bar foreclosure. We have given 
our consideration to this argument and have 
no hesitation in holding that it is erroneous 
and opposed to all canons of the interpreta- 
tion of the Statutes. The expression "legal 
representative” ordinarily no doubt designates 
& person who represents the estate of a deceas- 
ed, but the context points to the irresistible 
conclusion that inthe Regulation it is used to 
‘denote a person who is the mortgagor’s repre- 
"sentabive-in-law quathe mortgaged property. 
"In other words, it means any person who is in- 
tersted in protecting the estate, and it isim- 
material whether the interest is created by 
‘the operation of law or by a contract between 
‘the parties. The narrow constraction sought 
to be placed upon the term ignores altogether 
the object and the scope of the Regulation 
and leads to all sorts of absurd results which 
could not possibly be within the contemplation 
of the Legislature. It comes to this that as soon 
as there is a transfer of the equity of redemp- 
‘tion, there is nobody who is entitled to redeem 

“the mortgage, because a transferor is apparently 
not the “mortgagor and owner” within the 
“purview of section 7 ofthe Regulation and the 
‘transferee has no locus standi for, according to 


‘the appellant, he is: not the "legal representa- ` 
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tive" of the “mortgagor and owner.” The same 
remark applies to the foreclosure proceedings 
under section 8, and itis clear that there would 


"be no person upon whom the service of the 


notice of foreelosure could lawfully be made. 
No Court of Justice can give effect ton con- 
struction which brings about an impasse of 
this kind. ] . ` 
Further, we observe that the matter ‘is by 
no means "es ?niegra and that there is a long 


“series of published judgments decided under 


the Regulation which recognise the transferee 
of the mortgagor as his legal representative, 
vide, inter alia, Mohun Lall Sookool v. 
Goluck Chunder Dutt (1), Dirgaj Singh v. 
Debi Singh (2) and Mulraj v. Sobha Ram (8). 
The principle of law is firmly established that 
the term “mortgagor’s legal representative” is 
intended to apply to all or any persons who 
possess title to the equity of redemption, whe- 
ther absolute or defeasible under the mort- 
gage [see Dirgaj Singh v. Debi Singh (2) and 


- Kishen Bullubh Mehta v. Belasoo Commur (4) ]. 


Upon an examination of the terms of the Re- 
gulation and the rulings, we are quite clear 
that the contention of the appellant is alto- 
gether untenable and must be overruled. 


Coming now to one of the main points of the 
appeal, namely, the sufficieney or otherwise of 


. he deposit made by the plaintiff, we notice that 


under section 7 of the Regulation the amount 
required to be paid or tendered is the "sum lent” 
under the deed, plus interest due thereon if the 
mortgage is without possession. It is, how- 
ever, contended on behalf of the appellant that 
tke proviso to the section which deals with de- 
posits in Court, contains the words ‘amountdue” 
andthatthese words are wide enough toinclude, 
not only the principaland interest, if any, but 
also the costs of improvements which under 
the deed are chargeable on the estate, No au- 
thority is cited in support of this novel conten- 
tion and it is impossible to sustain it in the 
face of the plain language of the Regulation 
and the decisions which deal directly with this 


. matter. The learned Counsel for the appellant 


concedes (aud the terms of the section leave 
him no alternative) that for payment or tender 
the law does not require anything more than 
the balance of the principal mortgage money 


(1) 10 M. I. A. 1; 1 W. R. 19 (P. 0); 1 Suth. P. O. 
J. 623; 2 Sar. P. C. J. 49; 19 E. R. 873. 

(2) 1 A. 499. ; 

(3) 31 P, R. 1583. 
' (4) 3 W. R. 280, 
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and the interest, if any; and we’ fail to under- 
stand. why a distinction should be drawn be- 
tween a deposit in Court and a payment or 
tender out of Court. There is absolutely no 
valid reason: why the law should insist upon 
the deposit of a larger amount than that re- 
quired to be paid or tendered by tlie mortgagor 
to the mortgagee. Wethink there is no doubt 
that the words “amount due” refer to thé 
earlier. portion of the section - and denote 
mot" ‘the amount due on the footing of the 
mortgage, but the sum ascertained in accord- 
ance with the rule laid down i in the section 
itself.” 

This conclusion receives support from the 
language of Regulation I of 1798 which, it is 
to be remembered, is the principal enactment 
on the subject of the redemption of mortgages 
‘by way of conditional sale. The subsequent 
Regulation, namely, Regulatian XVII of 1806, 
is practically an extension of the earlier Regu- 
lation and gives the mortgagor a year of grace 
and allows him to redeem therein the 
mortgaged property in the same manner 
as the Regulation of 1798. Now, we find 
that section 2 of the earlier Regulation 
-places the matter in respect of the amount 
‘of the deposit beyond all possible dispute 
‘by enacting as follows:— ‘That there may 
be no doubt to what-amount the deposit 
in question is to be made, itis required to 
“be as follows:—-When the lender has mot 
obtained possession of the lands, the 
depositis to be the principal sum lent, 
with the stipulated interest thereon, not 
exceeding the legal rate of 12 per cent. 
per annum; or, if interest be payable and 
no rate has been stipulated, with interest at 
the established rate of 12 per cent.; but, 
if the lender has held possession of the 
land, the principal sum borrowed only 
need be deposited, leaving the interest to 
be settled on an adjustment of the lender’s 
receipts and disbursements during the 
period he has been in possession.In either 
case, a deposit, made as above required, 
shall be considered to preserve to the 
borrower his full right of redemption; 
and if the land be in the possession of 
-the lender, shall entitle him to demand 
.the immedidte recovery thereof, subject’ to 
-the adjustmeént’ of account specified in the 
following section.” —. 
,. The object of the 
determine definitely 


Regulation is to 
and precisely the 
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amount which has to be deposited, and 
it is clear that the mortgagor is not 
bound to deposit the amount of any improve- 


ments, though he has agreed to pay for 
them. Nor is it necessary for him to 
deposit any money due as rents, though 


that money was chargeable on the estate 
under the deed. This proposition of law 
is absolutely clear, and if any authority 
is needed, we would refer to the decision 
in Budree v. Oodho (5), and to the discussion 
on the subject in Ghosh on Mortgages, 3rd 
edition, page 971. In this case, the mortgage 
being with possession, the amonnt required 
to be deposited was the sum lent under 
the mortgage, and it is beyond dispute 
that that amount was deposited within 
time. 

There is no doubt that any person who 
is entitled to redeem may make the deposit, 
though he is owner of only a share in 
the equity of redemption. As observed by 
their Lordships of the Privy Council in 
Nor ender Naruin Singh v. Dawarka Lal Mundur 
-(6), "each and every one of the mortgagors 
was interested in the payment of that money 
and the redemption of the estate, and 
each and every one of them hada right by 
payment of the money to redeem the estate, 
seeking his contribution from the others.” 
The judgment in Ram Bakhsh Singh v. Ram 
Lall Doss (7), cited for the appellant is not 
good law and has not been followed in 
subsequent cases. Further, it is distinguish- 
able on the ground that in the case before 
us the deposit was madeon behalf of the 
mortgagors. No objection can, therefore, 
be taken to the validity of the deposit made 
by the plaintiff. 

' Lastly, it is urged upon us that the 
plaintiff as the purchaser of one-half of 
the mortgaged property is not entitled to 
redeem the whole. It will be observed in 
this connection that the owner of the 
remainder, who is adefendant in the case, 
does not oppose the plaintiff’s claim and 
the only person, who resists it, is the 
mortgagee. Now, the principle of law 
applicable to a.case of this kind has been 
enunciated in a series of judgments and it 


(5) (1858) N. W. P. S. D..16L. 

(6) 5 I. A. 18 at p, 27 (P.C. 10.L. R. 369, 3 
C. 397; 3 Suth. P. O. J. 480; 8 Sar. P. C. J. 771; 2 
Ind. Jur. 117, 

(7) 21 W. R. 428, 
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interest in a portion of the mortgaged 
property: is entitled to redeem the whole, 
unless his claim is opposed by a part 
owner of the equity of redemption (who may 
be the mortgagee himself), and in that case 
he mustredeem only the part to which he 
is entitled.: This is the rule laid down 
even in the judgment reportedas Rathna 
Mudali v. Perumal Reddy (8) which has been 
so strongly relied upon by the appellant's 
Counsel Nawab Azimut Ali Khan v. Jowahtir 
Singh (9) and other cases cited on behalf 
of the appellant are inapplicable, for the 
very simple reason that the claim for 
redemption of the entire property was 
opposed in those cases by a person who 
was owner of a portion of the equity of 
redemption. The only case in which the 
suit ofthe plaintiff owning a part of the 
tnortgaged property was successfully resisted 
by the mortgagee is that reported as 
Girish Chunder Dey v. Juramoni De(10). But 
the facts of thab case are not clear and 
it does not appear whether the owners of 
the remaining portion were or were not 
opposed to the plaintiffs claim. If that 
judgment intended to lay down the rule 
that the claim of a part owner of the 
equity of redemption can be defeated simply 
at the instance of the mortgagee, who is 
not at the same time owner of any portion 
of the mortgaged property, we must, 
with all respect, state that it is not good 
law. The right of a part owner to redeem 
the whole is fully recognised by English 
Courts and is borne out by the following 
observations of Lord Justice Cotton in 
Hall v. Heward (11):— 

“The mortgage comprises two properties— 
one of which, subject to the mortgage, be- 
longs to the executrix. She, therefore, is en- 
titled to redeem, but to redeem what? The 
appellant says ‘toredeem the one estate 
which belongs to her. Butthere is no pre- 
cedent forthat. The ownerof the equity of 
redemption in one of the two estates comprised 


(B) 17 Ind. Cas. 887; 23 M. L. J. 676; 12 M. L. T. 
^ 484; (1912) M. W. N. 1168; 38 M. 310. 

(9) 13 M. T. A. 404 14 W. R. 17 (P. C.); 2 Suth. 
P. C. J. 246; 2 Sar. P. C J. 573; 20 E. R. 602. 

(10 50. W. N. 83. 

(1) (1886 32 Ch. D. 430; 55 L. J. Ch. 604; 54 L. 
T, 810; 84 W. R, 571, 
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in the same mortgage cannot claim to redeem 
that estate alone. The mortgagee might 
refuse to allow him to do so. So, on the 
other hand, the mortgagee cannot compel him: 
to redeem that estate alone—he is entitled to 
redeem the whole, reserving the equities 
between him and the other part-owner—be 
can redeem the whole, leaving the rights of 
the other parties interested in the equity of 
redemption to be decided afterwards. The 
case of Pearce v. Morris (12) is an instance 
of this—the owner of one-fourth of the equity 
ofthe redemption was allowed to redeem the 


. whole, leaving open the rights of the owners 


of the other three-fourths as between them 
and the party redeeming.” 

The exposition of law in Bahram Khan v 
Saidal Khan (13) is also to the same effect. 
This and other authorities leave no doubt 
in our minds that the plaintiff, the owner of 
a part of the equity of redemption, is entitled 
to redeem the entire mortgaged property and 
that the mortgagee has no locus standi to 
oppose his claim. 

The result is that our decision on the 
points argued in this second appeal coincides 
with that ofthe lower Appellate Court. We, 
therefore, affirm the judgment and the decree 
of the learned Divisional Judge and dismiss 
ihe appeal with ensts, 


Appeal dismissed. 
5 (12) 5 Ch. 227; 39 L. J. Ch. 342; 22 L. T. 190; 19 W. 
. 196. 
(18; 2 P. R. 1904; 48 P. L, R. 1904. 


MADRAS HIGH COURT. 
Seconp Civiu ApeprgAr, No. 325 or 1914. 
September 17, 19 5. 

Present; —Mr. Justice Coutts- Trotter and 
Mr. Justice Phillips. 

A.L. A. R. ARUNACHELLAM 
CHETTIAR AND OTHERS-—PLAINTIFFS— 
APPELLANTS 
versus 
LAKSHMANA AIYAR AND ANOTHER— 


Derenpants-—-RESPONDENTS, 
Limitation Act (IX -of 1908), s.14—Withdrawal of 
suit by plaintif—Subsequent sutt—Kaclusion of time, 
whether allowed —Civil ProcedureClode (Act V of 1908), 
O. XXIII, vr. 1, 2. 
Section 14 of the Limitation Act has no application 
to a case where tho plaintiff's suit has not been 
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defect which would involve failure. [p. 230, col. 1.) 

Varajalal v. Someshwar, 29° B. 219;7 Bom. L. 
R. 90 Upendra Nath Nag Chowdhury v. Surya Kanta 
Roy Chowdhury, 20 Ind. Cas 205, followed. 


Second appeal against the deeree of the 
District Court of Tinnevelly in Appeal Suit 
No. 273 of 1912, preferred against that of the 
Court of the Additional District Munsif of 

. Tinnevelly, in Original Suit No. 303 of 1910. 


FACTS of the case appear from the 
judgment. : 

Mr. KR. Raja. Adyar, for the Appellants.— 
Under the Code of Civil Procedure, the 
plaintiff obtained permission to institute a 
fresh suit, but that suit was instituted after 
the period of limitation. Under section 14 
of the Limitation Act he is entitled to a 
deduction of the time the previous suit was 
pending in his favour, and the provisions 
of the Code of Civil Procedure are subject to 
the provisions of the Limitation Aot. 


Mr. E. 8S. Chidambaram Pillai, for the 
Respondents.—The plaintiff would have been 
entitled to the.deduction of the time only 
if his suit had been dismissed by the Court 
aid not when he withdrew the suit or 

. a &ndoned it. The decisions in Varaylal v. 
Somes.war (1), Upendra Nath Nag Chowdhury 
v. Surya Kanta Roy Chowdhury (2) are clear on 
this point. . : 

'JUDGMENT.—This appeal raises a 
question of some interest and the circum- 
atances in which it is raised are these:— 
The appellant brings this suit against two 
persons, who were at one time partners, in, 
respect of moneys advanced by him to them. 
The -only question for decision is whether 
this action is barred by limitation as regards 
the- various items in the account, which 
became due more than three years bef re the 
date of this suit. ‘Ihe Courts below have 
held that this. suit was barred in respect of 
these items. An ingenious argument has 
been adduced before us to show that that 
decision was wong and the plaintiff is 
entitled to take the benefit of section 14 of 
ihe Limitation Act. The circumstances 
in which he claims that benefit are these. 
He instituted a previous suit against the 


(1) 29 B. 219; 7 Bom..L. R. 90, 
. (2) 90 Ind, Cas, 205, "E 
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dismissed by the Court, but has been voluntarily’ 
withdrawn by him on discovery of a technical 
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same parties as those in this proceeding, and. 
as originally framed, that suit’ included 
his claim now said to be barred and 
apparently included nothing that would 
have made that suit, as originally launched, 
bad for misjoinder or any other cause, 
but during the pendency of the proceeding, 
he was allowed to amend the plaint and to 
put in another cause of action as to which 
it is nob seriously disputed that it rendered 
the suit as it thén stood bad for misjoinder 
of causes of action. Thereupon he applied 
to the Court in which the suit was 
pending for leave to amend it, or withdraw 
it with permission to institute a fresh suit 
in respect of the subject-matter of that 
action, at any rate in so far as it coincided 
with the claim he makes here to-day, 
That can be done under the provisions of 
role 1 of Order XXIII. Rule 1 of Order 
XXIII says;— 


"(1) Atany time after the institutiou of 
a suit, the plaintiff may, as : gairst all or 
any of the defendants, withdraw his suit or 
abandon part of his claim. 


(2) Where the Court is satisfied (a) that 
& suit must failby reason of some formal 
defect, or (b) that there are other sufficient 
grounds for allowing the plaintiff to institute 
a fresh suit for the subject-matter of a 
suit or part of a claim, it may, on gnch 
terms as it thinks fit, grant the plaintiff 
permission to withdraw from such suit or 
abandon such part of a claim, with liberty 
io institute a fresh suit in respect of the 
subject-matter of such suit or such part 
of a claim.” : 


That is what the plaintiff did in 
case. - Whether he abandoned the 
of his claim or such part of it as we are 
concerned with in this appeal, he obtained 
the right to institute a fresh suit. Rule 2 
of Order XXIII is in these terms: “fn 


this 


whole . 


-any fresh suit instituted on permission. 


granted under the last preceding rnle, the 
plaintiff shall be bound by the law of 
limitation in the same manner ag if the 
first suit had not been instituted.” On the 
face of it; that appears to be conclusive and 
fatal to the appellant's case; but he contends 
that the rule with its reference to the law 
of limitation impliedly subjects the whole 
matter to the provisions .of the law of 
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limitation then in force and that section 
14 0f the Limitation Act expressly pre- 
serves his rights. Section. 14 of the 
Limitation Act is as follows: — In computing 
the period of limitation prescribed for 
any suit, the time during which the 
plaintiff has been prosecuting with due 
diligence another civil proceeding whether in 
a Court of first instance or in a Court of 
Appeal, against the defendant, shall be ex- 
eluded, where the proceedingris founded upon 
the same cause of action and is prosecuted 
in good faith in a Court which, from 
defect of jurisdiction, or other cause of a 
like nature, is unable to entertain it.” It 
may be conceded for the purposes of this 
case, though it is not altogether clear, 
that there is no express finding against 
the plaintiff that he did not prosecute his 
suit in the other Court with due diligence. 
The question then arises whether section 14 
preserves his rights in a case where his 
suit has not been dismissed by the Tribunal, 
but has been voluntarily abandoned by 
himself on discovery of a technical defect 
which would involve a failure. The matter 
is not free from difficulty and it has been 
decided in Varajlal v. Someshwar (1) that 
the section in question of the Limitation 
Act has no application to a case of with- 
drawal of the suitand can only apply to 
cases where the failure of the suit was 
due to the action of the Court, The same 
result has been arrived at by the Calcutta 
High Court in Upendra Nath Nag Chowdhury 
v. Surya Kanta Roy Chowdhury (2). These 
are quite clear authorities for the position 
advanced by.the respondent and we think 
they should be followed, particularly 
when it is seen that, by so construing the 
section of the Limitation Act, [there ia the 
avoiding of] any such result as the clashing 
of the two sections, or the necessity for 
reconciling any apparent inconsistencies 
between them. If we treat the section of 
the Limitation Act as unconcerned with 
suits which are voluntarily abandoned or 
withdrawn, then there is no trouble to 
reconcile the sections, because they do not 
need reconciling as they each deal with a 
separate subject-matter. The Limitation 
Act deals with suits which are terminated 
by the action of the Court, while the Civil 
Procedure Code deals, as the heading of the 
order shows, ‘with cases where suits are 


withdrawn or abandoned by-a voluntary 
act of the plaintiff. 
We think that the appeal fails and should 
be dismissed with costs. 
-Appeal dismissed. 


MADRAS HIGH COURT. 
Civin APPEALS Nos. 144 To 146 or 1912. 
March 23, 1915. 

Present:—Sir John Wallis, Kr., Chief Justice, 
and Mr. Justice Seshagiri Aiyar. 
MADDALA BAGAVANNARAYANA AND 
ANOTHER — PLAINTIFFS——ÁÀPPELULANTS 

versus 
VADAPALLI PERUMALLACHARYULU 
AND OTHERS—DEFENDANTS— 


RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s. 92— 
Sanction given to more than two persons—Suit by only 
two, whether competent, " 

Where more than two persons interested in a trust 
have obtained the necessary sanction under section 
92 of the Civil Procedure Code, any two of them 
cannot sue without the others. [p. 287, col. 1.] 


Appeals against the decrees of the 
Court of the Subordinate Judge of Kistna 
at Ellore, in Origiual Suits Nos. 84, 86 and 
87 of 1910. 


FACTS.—Four persons obtained the sanc- 
tion under ‘section 92, Civil Procedure Code, 
but only two of them brought the suit, alleg- 
ing that the other two had been won over by 
the defendants and refused to join in the suit. 
The Court allowed the defendants’ conten- 
tion that sanction having been given to 
four persons, only two of them could not 
sue without obtaining fresh sanction. The 
plaintiffs appealed. 

Mr. B. Somayya (with him Mr, P, Narayana- 
murti), for the Appellants. 

Mr. V. Ramesam (with him Mr. B. N. 
Sarma), for the Respondents. 


JUDGMENT. —Section 92 of the Code 
of Civil Procedure provides that “two or 
more persons having an interest in the trust 
and having obtained the consent in writing 
of the Advocate-General” may institute a 
suit under that section. The -question is 
whether when more than two  persens 
interested in the trust have obtained the 
necessary consent, any two of them may 
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‘sue’ without ' the others. “We think the 
-language used .shows -that ,the persons 
authorised to sue are all the: persons to 
whom the consent has been. given, and 
not any two of them. On the opposite 
contention, there might be competition 
between the various persons authorised 
as: to who should sue. Besides, the 
-provision for giving consent to two or 
more persons shows that the Legislature 
-considered that in some cases if might 
not be desirable for only two to sue. 

In this connection it is worth mentioning 
that Romilly’s Act, upon which. this 
section was founded, enabled any two 
persons interested to apply, and ‘that here 
the Legislature has empowered any two 
or more persons with the consent of the 


Advocate-General. “The appeals are 
dismissed with costs. The memorandum 
of. objections in Appeal No. 146 ‘of 1912 


is dismissed with costs. 
2 Appeal dismissed. 


PUNJAB CHIEF COURT. 
MISCELLANEOUS First Civi, AppraL No. 662 
or 1914. 

May 11, 1915. ' 

Present: :— Sir Donald Johnstone, KT., Chief 

. Judge. 
"Musammat MAHANT DEVI—PranmmIm— 
APPELLANT 
versus : 
MADHO AND OTHERS—DEFENDANTS— ` 
RESPONDENTS. 

Guardians and Wards Act (VIII of 1890), ss. 7, 8— 
Minor girl living with mother—No property—Applica- 
tion to be appointed guardian—Applicant not suitable 
—Court’s duty. i 

When the sole question before the Court is whether 
the applicant is a suitable person to be appointed 
guardian of the minor or not, it is not necessary for 
the Court to do anything more than accept or reject: 
his application. 

Where a minor girl-is living with her mother, 
the Court should leave things as they are, especially 
when she has no property, wand should not appoint a 

statutory guardian, the ISDLDBE remaining the natural 
guardian. 

Miscellaneous first appeal from the order of 
the District Judge, Gurdaspur, dated the 12th 
February 1914, 

Pandit Hambhaj Datta, for the Appellant. 

- JUDGMENT.—This case is a good illus: 
bration of the uncalled-for extension of juris. 
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diction assumed by many District’ Courts in 
guardianship work. The sole question before 
the Court was whether ‘Madho, applicant, 
should be guardian of the minor or not. He 
was found unsuitable, probably with very 
good reason, and it was really not strictly 
necessary for the Court to do anything mcre 
than reject his petition. The girl was living 
with her mother and things might just as 
well have been left as they were, especially as 
the girl has no property. But the Court 
learnt that the child was said to have been 
married to one Rasila, who was thereupon 
called up; and after examining him the Court 
summarily held the marriage “unlawful and 
brought about by force,” appointed the 
mother guardian and demanded Rs. 500 


. security from her, for what purpose is not 


stated, but perhaps by way of enforcing the 
Court's further injunction that she was 
not to marry off the girl without the Court's 
permission. 


Though the mother, who now appeals 
here, does not specifically ask for cancellation 
of her appointment as guardian, I think this 
is what she would really like. She does ask for 
cancellation of the decision as to the minor's 
marriage and of the security order; and if 
these are cancelled she practically ceases to be 
a statutory guardian. I accept the appeal 
set aside the whole of the lower Court’s order 
except that Madho’sapplication stands rejected. 
I cancel the appointment of the appellant as 
statutory guardian and the demand for 
security ard she remains natural guardian. 
I cancel the finding that the marriage to 
Rasila is unlawful, and leave that to be 
decided, if the matter is ever in ‘dispute, by 
regular suit. Ialso cancel the order regard- 
ing appellant’s power of marrying off the 
girl, shouldit prove that. she is unmarried 
in law. 


Appeal accepted. 
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CALCUTTA HIGH COURT. 
- APPEAL FROM ORIGINAL Civit, ApPEAL NO. 5 
or 1915. 
‘ January 18, 1915. . 
`~ Present;—Sir Lawrence Jenkins, Kr., Chief 
Justice, and Mr. Justice Woodroffe. 
SUKHLAL CHUNDERMULL— 
DEFENDANT—ÀPPELLANT 
versus 
EASTERN BANK, Lrp.—PLAINTIFF— 


RESPONDENT. 
Civil Procedure Code (Act V of 1908), O. XXXVII— 
Order io, furnish security—Letters Patent, cl. 15— 
{ 


Appeal. E 
No appeal lies against the order of s single Judge 


on the original side of the High Court directing 
the defendant in a suit under Order XXXVII of the 
Civil Procedure Gode to furnish security before grant- 
ing him leave to defend the suit. 

Appeal against an order of the Hon’ble 
‘Mr. Justice Chitty, dated the 4th January 
1915, in Original Suit No. 1271 of 1914. 


FACTS.—The plaintiff Bank instituted a 
suit on the original side of the High Court 
under Order XXXVII of the Civil Procedure 
Code against the defendants for amounts 
due on several Bills of Exchange. The 
‘defendant applied to be allowed to appear 
and defend the suit, ou the ground that he 
had a good defence to the suit. The Judge 
on the original side allowed the application 
conditional on the defendant giving secu- 
rity to the satisfaction of the Registrar of 
the Court to the extent of the plaintiff Bank’s 
claim in the suit. The defendant appealed 
against this order. 

Mr. Zorab, for the Appellant. 

Mr. Aretoom, for the Respondent. 

JUDGMENT. 

Jenxins, C. J.—According to a course of 
. decisions in this Court, the order com- 
plained of is nota “judgment” from which 
an appeal lies under the Letters Patent. 
Reference has been made to a number of 
Madras authorities, which are entitled to 
every respect but which we cannot 
follow in preference to the course of de- 
cisions in this Court. It has always been 
recognised that the Madras High. Court 
has taken a somewhat broader view of 
clause 15 of the Charter than has pre- 
vailed here. The decisions of this Court 
rest upon what was said by Sir Richard 
Couch in Justices of the Peace for Calcutta. 
v. Oriental Gas - Company (1). In 

(1) 8 B, Lu R. 488; 17 W.R. 804. 
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this. case there is not even an appeal 
:allowed' under the Code, so that it can- 
not be suggested, if the order made been 
had in a Mofussil Court, that an appeal 
‘would have lain under Order XLI. But 
‘that perhaps is not so material here, as 
it would be in Bombay where it would 
possibly have been regarded as decisive 
-of the question against the appellant: 
Sonbat v. Ahmedbhai Habibhai (2). 

We must, therefore, dismiss this applica- 
tion with costs. 

' WOODROFFE, J.—I agree. 


. Appeal dismissed. 
(2) 9 B. H. CLR. 398. 


"COURT OF THE FINANCIAL; COMMIS- 
SIONER, PUNJAB. 
: Revenve Revision No. 227 ov 1914-15. 
August 19,.1915. 

Present:—Sir M. W. Fenton, Ku. 
SOHNA anp ANOTHER— DEFENDANTS— 
APPLICANTS 
versus 
KHAWAJA AND OTHERS—PLAINTIFFS— 

s . RESPONDENTS. 

Punjab Tenancy Act (XVI of 1887), ss. 4 (15), 6 
(1) (d)—Mvafi—Mujawar—Village servant—Jagirdar. 

The mujawar of a village khangah to whom some 
land has been granted as a ‘muaf? by the village 
proprietors for the maintenance of the khangah, is 
a ‘village servant’, and is, therefore, excluded from 
the definition of ‘jagirday’ as given in section, 4 
(15) of the Punjab Tenancy Act. [p 239, col. 2.] 

Rattan Singh v.Fajju Shah, 12P. R. 1878 ; Dogar 
Mal v. Secretary of State, 4 P. R. 1904 Rev; 82 P.L. 
-R. 1904, distinguished. 

Revision from the order of the Com- 
missioner of Rawalpindi; dated the 13th 
May 1915. 

ORDER.— The only question which I 
need consider among those raised by this 
revision. application is whether the assigriee 
‘enjoying a mua% granted for the mainten- 
ance of a khangah is a “jagirdar” within 
the meaning of section 4 (15) and section 
5 (1) (d) of the Punjab Tenancy Act, or 
is excluded from, that definition as being 
& village servant.” The issue thus raised 
is clearly put in the following extract 
from the judgment of the learned Commis- 
sionerien. 5 
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. “The principal . point for decision is 
whether the persons in charge of this 
khangah, of Haji. Suleiman, are village 
servants. If they dre village servants, 
then they are not “Jagirdars” as defined in 
Section 4 (15) of the Tenancy Act, I 
consider that there is great force in the 
line of argument put forward by Major 
Coldstream, in spite of the fact that in 


Rattan Singh v Fajgu Shah (1) a taktadar has, 


been regarded as muafidar or  jagérdar, 
and that in Dogar Mal v Secretary of State(2) 
an assignee of land revenue for the 
maintenance of a thakardawara was granted 
occupancy rights under section 5 (1) (d) 
of the Tenancy Act. As regards the first 
ruling, which was under the old Act, I 
would note that the term jagirdar was 
not defined in the old. Tenancy Act, XXVIII 


of 1868. The point as to whether the 
lakiaday was a village servant, and as 
such not entitled to the status of a 


jogwdar in claiming occupancy rights, was 
not discussed. In Dogar Mal v. Secretary of 
State (2) the proprietor of the land was the 
Crown, and here again the point now in 
issue was not discussed. The position of 
Government as a proprietor of land in 
respect of a  thakardawara in its estate 
would perhaps be somewhat different 
from that of the private proprietors of a 
village i in respect of a khangah, 

“Taking the present case on its merits 
the mujawars were required to keep the 
khangah i in repair and to serve travellers, 
giving them a smoke and water and generally 

` attending to their needs. It was in return 
for this service that the village proprietors 
gave them certain land rent free as 
regards cash or payment. But the land 
was not actually rent free, as the rent was 
a service rent. I am strongly of the 
opinion that the mujawars’ status was that 
of the servants of the village : proprietors. 
These felt bound to arrange for the 
discharge of certain offices at the khangah 
and they employed the appellants for this 
purpose. l agree, therefore, with Major 
Coldstream that these mujawars, the appel- 
lants, were servants of the village proprietors 
and that they do: not possess iue status of 


1) 12 P, R. 1878. : 
2) 4 P. R. 1904 Revs 82 P, LE 1904, 
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jagirdars under section 4 (15) of the Tenancy 
Act.” 

Of the two judgments cited by the 
Commissioner the first, Rattan Singh v. 
‘Fajju Shah (1), may be disregarded because 
under the Tenancy Act of 1868 muafidars 
who were village servants were not excluded 
from the definition of 'jagirdar." Itis true. 
that in Dogar Mal v. Secretary of State (2) the 
assignee of land revenue for the raaintenance 
of a thakardawara was granted occupancy 
rights under section 5 (1) (d) but, as noticed 
by the Commissioner, the point was not 
discussed whether a ‘person in that position 
could be regarded asa “village servant." 
In addition to the reasons given by the 
Commissioner for distinguishing that case 
from the present, it may be mentioned 
that the claimant to the status of jagirdar 


in 1904 was a descendant of the original 
founder of the thakardawara. 

. The real point in the present case is 
whether service of a religious or quasi- 


religious character, such as that performed 
by the custodians of a village khangah, is 
io be regarded as bringing the persons 
responsible for such service within the 
category of “village servant,” so as 
to. exclude them from the definition of 
jagirdar,” I have no hesitation in accepting 
the views of the Collector. and Commis- 
sioner on this point. When the present 
Tenancy Act was under consideration as 
a Bill, the Lahore Committee, appointed to 
revise and re-draft the Bill, reported as 
follows with reference to the definition of 
“Jagirdar : 

The words 'other than a village servant’ 
have been inserted because small assignments 
have often been made to priests .and 
menials in consideration of village service, 
and we do notconsider such persons to be 
equitably entitled to rights of occupancy 
in plots so held by them.” 

This seems conclusive. The muafi in the 
present case was originally granted by the 
zemindars of the village for the service of 
the khangah. I must hold that the defend- 
ants Sohna -and Allah Lok are "village 
servants” and- as Such are not entitled 
to be treated as “jagirdars” or ex-jagirdars 
for.the purpose of section 5 (1) (d) of the 
Tenancy Act, 


Revision application rejected,- 
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“MADRAS HIGH COURT. 

Civi, Revisiox Perrrion No. 711 or 1915. 
September 22, 1915. 
Presen':—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Napier. 
DHARMARAJA IYER AND ANOTHER— 
PETITIONERS 
versus 


K. G. SREENIVASA MUDALIAR AND 


OTHERS-—RESPON DENTS, 

Civil Procedure Code (Act V of 1908), ss. 2 (2), 47, 
148, O. XXXIV, r. 8, proviso—Order extending time for 
payment of money due under mortgage-decree, if 
appealable—Eotension of time—Time limit under 
decree—Preliminary decree by Appellate Cowrt— 
Determinanon of other questions—Suit, remitting of 

—''Qowrt? in 0. XXXIV, v. 8 proviso, meaning of. 

An order extending time for payment, of money 
due under a mortgage decree is neither “a decree” 
within the meaning of section 2 (2) nor a deter- 
mination of any question coming within section 47 
of the Code of Civil Procedure and, therefore, no 
appeal lies against such an order. [p. 240, col. 2.] 

Section 148 of the Code of Civil Procedure does 
not apply to the extension of time for doing acts 
allowed by decrees, [p. 240, col. 2.] 

Het Singh v. Tika Ram, 14 Ind. Cas. 240; 34 A. 388; 
9 A. L J. 881; Suranjan Singh v. Ram Bahal Lal, 1% 


Ind. Cas. 912; 10 A. L. J. 520, followed. 


Tt is the Court of first instance, to which a 
suit is remitted after the preliminary decree has 
been passed by an Appellate Court, which has the 
exclusive jurisdiction. to deal with an application 
for extension of time presented under Order 
XXXIV, rule 8, proviso. [p. 240, col. 2.] 

Venkata Kr ishna Aiyar v. Thiagaraya Chetti, 28 
M. 621; 10 M. L. JJ. 145; Sheonarain v. Chunn Lal, 
28 A. 88; A. WON . (1900) 209; Ram Dhani Sahw v. 
Lalit Singh, 2 Ind. Cas, 220; 6 A. L. J. 251; 81 A. 328; 
Shama Dhoneo Dutt v. Lakhimant Debi, 6 Ind. Cas. 
323; 13 C. L. J. £59, followed. 

The word “Court” in Order XXXIV, rule 8, proviso, 
does not in all cases mean “the Court which passed 
the decree.” [p. 241, col. 1.] 

Petition, under section 115 of Act V of 
1908, praying the High Court to revise the 
order of the Court of the Subordinate Judge 
of Kumbaconam, in Original Petition No. 
927 of 1912, in Appeal Suit No. 653 of 1909 
(Original Suit No. 136 of 1908 on the file of 
the Court of the District Munsif of Mannar- 
gudi). 

Messrs. S. Varadachariar and Ramabhadra 
Aiyar, for Mr. T. R. Venkatarama Sastriar, for 
the Petitioners. 

Messrs. G. S. Ramachandra Aiyar and T. 
Muthia Pillai, for Mr. S. Muthiah Mudlzar, for 
the Respondents. 

JUDGMENT.— There is a preliminary 
objection taken that no appeal lies against 
the order of the lower Court extending the 
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time for payment of the mortgage amount, 
an order passed under the. proviso to Order. 
XXXIV, rule 8, and under section 148 of the 
Civil Procedure Code. 
portion of the order of the lower Court 
which effected an addition of parties under 


(As regards that 


Order XXII, rules 10 and 11, we were told. 


that this appeal was not directed against that 
portion). 

We think that the preliminary objection 
is sound. The order extending time does 
nob come‘ within the definition of a 
decree (See section 2, clause 2, of the 
Civil Procedure Code). We are clear that 


it does not determine any question coming 
within section 47, as was ingeniously con- 
tended by the appellant's learned Vakil,’ 


Mr. S. Varadachariar. 


We, however, allowed this appeal to be 


converted into a revision petition under 
section 115, Civil Procedure Code. 
The question for consideration on this foot- 


ing wil be whether an Appellate Court,' 


which passed the preliminary decree in a 
mortgage suit (which was treated as a com- 
bined suit for redemption as regards a prior 
mortgagee and for sale as regards the mort- 
gagor), has jurisdiction to entertain an 


application for extension of time under Order. 


XXXIV, rule 8, proviso, and section 148. 


As regards section 148 we concur with: 


the decisions of Het Singh v. Tika Ram (1) 
and Suranjan Singh v. Ram Bahal Lal (2) 
that that section does not apply to the exten- 
sion of time for doing acts allowed by decrees.’ 

As regards Order XXXIV, rule 8, we agree: 
with the cases of Venkata Krishna ‘Atyar v. 
Thiagaraya Chetti (3), Sheonarain v. Chunnt- 


Lal (4), Ram Dhani Sahu v. Lalit Singh 


(5) and Shama Dhone Dutt v. Lakhimont Debi 


(0) that it is the Court of first Instance, io 


which the 
preliminary decree was 


suit was remitted after the 
passed by the 


Appellate Court, which has thé exclusive, 


jurisdiction to deal with an application 
under Order XXXIV, rule 8, proviso. 


Sec-’ 


tion 87, quoted by the respondents’ learned’ 


(1) 14 Ind. Cas. 240; 9 A. L. J. 381; 84 A. 388. 
(2) 17 Ind. Cas. 912; 10 A. L. J. 520, - 

(3) 23 M. 621; 10 M. L, J. 145. 

(4) 28 A. 88; A. W. N. (1900) 209. 

(5) 2Ind, Cas. 220; 31 A. 328; 6 A. In J; 261 
(6) 6 Ind. Cas 323; 18 C. L: J. 459. 
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Vakil, has no relevancy as Order XXXIV, 
rule- 8, proviso, does not contain the expres- 
sion "Court which passed a decree” or “words 
to that effect” but only the one word “Court”. 
occurring in that expression. .But it is 
àrguéd that the word “Court” means, from 
the context in the former portions of that 
rule 8; only the “ Court which” (actually) 
“passed the decree” even if that Court be the 
Appellate Court. But even if the word 
“Court” has that meaning .in the former 
portions, we do not see that the single, word 
Court” constitutes the expression “Court 
which passed a decree” or “words to that 
effect” when that single word isnot followed 
by any words corresponding to the words 
“which passed a decree.” The said word 
“Court” in the clanses 1,2 and 4 of that 
rule (8) which relates to the passing of final 
decrees in mortgage suits would, no doubt, 
mean the same thing as the expression 
“Court which passed a decree,” when the 
Court which passed a preliminary decree 
was (as it would ordinary be) the Court 
of. first instance. But to argue, therefore, 
that the word must mean in all cases 

‘the Court which passed the decree” even 
if that Court was the Appellate Court, and 
not the Court of first insfance, and that, 
therefore, the word “Court” in the proviso 
also means only the Appellate Court, if that 
is the Court which passed the decree, and 
does not include the Court of first instance, 
except by a reference to section 37, seems 
merely to beg the question in issue. 

‘Further, section 37 includes the Court 
of. first instance only where proceed- 
ings have to be taken “in relation to’ the 
execution of decrees” in . certain contingencies. 
. The application now in question does not, 
in the first place, relate to the execution of 
any decree and in the second place,the decree- 
holder seeks, not to include the Court of first 
instance on the strength of section 37, but 
to either include or to mean only the Appel- 
late Court. M 
; dn the result, we allow the revision petition 
and direct -the-Sub-Court to return the 
petition, so far as it prays for an extension 
‘of time, to be presented to the. Court of first 
instance. Costs hitherto will abide; A fair 
copy of the petition might. be attached to the 
original petition (which is: really a combina- 
‘tion of two separate petitions) when the 
latter is presented to the Court of first 
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instance, the words “may be pleased to add 
them as plaintiffs Nos. 8, 4'and 5" being 
omitted from the fair copy attached. 

Case remanded, 


PUNJAB CHIEF COURT. . 
Seconp Crvin AprgAL No. 26 or 1911. 
April 6, 1915. 

Present;— Justice Sir Donald Johnstone, K7., 
and Mr. Justice LeRossignol. 
,SHER SINGH AND orHERS—DEFENDANTS— 
APPELLANTS 
versus 
SALIG —~PLAINTIFE— RESPONDENT, 

. Custom—Succession — Pagwand —— Chundawand — 

Mouza Kakrola, Delhi Tahsil 
Among the Jats of Mouza Kakrola in the Delhi 


Tahsil chundawand and not pagwand is the rule of 
succession. [p. 242, col. 1.] 


Second appeal from the decree of the 
Additional Judge, Delhi Division, dated the 
8th October 1910. 

Pandit Rambha 
Jants. 

Lala Gopal Chand, for the Respondents. 


JUDGMENT,.— The parties .are Jats of 
Kakrola village of Delhi Tahsil, and the 
main question for decision is whether 
they follow the pagwand or chundawand rule 
of succession, 


Both the 


Datt, for the Appel. 


Courts below have found in 


favour of the plaintiff that the chundawand 


rule prevails in this village, and defendants 
have preferred this further appeal. 


Ground 2, which alleges an earlier 
division of the property on pagwand princi- 
ples, has been dropped in this Court, 
whilst ground 8, which raises a question 
of estoppel, was not any part of the 
defence in the Courts below, is quite an 
after-thought and has not been even mention. 
ed before us. 


Consequently the only point which calls 
for our decision, is whether the instances 
proved by the plaintiff justify the finding 
that the chundawand custom prevails among 
the parties. 

Ten instances are set forth in the first 
Court’s judgment, but of these, three are 
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f BROJENDRA KISHORE ROY v. BHARAT CHANDRA ROY, 


taken from villages other than that in which 
the parties ‘reside. 

On the remaining seven we have heard 
tke criticisms of the appellants’ Counsel. 

Instances 1 and 2 appear to be genuine 
chundawand cases and sn is instance 3; 
the only criticism Tevelled at this is 
that the parties were minors. But the 
party prejudiced by the application of 
the rule has never contested it, nor 
did his guardian object at the time of the 
mutation, 

Instance 4 is admitted to be a strong case 
in favour of chundawand. 

"Instance 5 is also a clear.case, although 
the parties were not full proprietors. 

' In instance 6 the ancestral property was 
divided on chundawnnd principles. 

Instance 10 corroborates the view that 
chuxdáwand prevails in the village, although 
the parties to this mutation decided to share 
on pagwand principles. 


Now the proprietors in this village are 
all descended from two men, founders of the 
village, who themselves were relatives and of 
the same tribe.. 

The instances date in some cases? from a 


. time anterior to 1880, and we concur with- 


ont hesitation in the finding of the Courts 
below that, among these Jats of Kakrola, 
chundawand and not pagwand is the rule of 
succession which is followed. 

One final objection raised by the 
appellants is that the plaintiff’s suit was 
bad in form, inasmuch as he should have 
sued for possession of one-sixth, the differ- 
ence between the one-third he has and the 
one-half he claims. 


This objection we overrule; the plaintiff 
ig in joint possession of the undivided 
estate with defendants and he need not 
ask for more than a declaration that he is 
entitled to one-half either by division of 
the joint income or by partition of his share 
of the land. 

In this view, we dismiss the appeal with 


eosts, 
Appeal dismissed. 


CALCUTTA HIGH COURT. 
Ssconp OivIL Appeats Nos. 1748 AND 2023 * 
or 1912. 
August 2, 1915. 
Pr esent:—Justice Sir Asutosh Mookerjee, KT.; 5 
and Mr. Justice Beacheroft, 

In No. 1748 or 1912 . 
BROJENDRA KISHORE ROY 
CHOWDHU RY —PLAINTIFF— APPELLANT 
Ix No. 2028 or 1912 
BAIKUNTHA NATH SHARMA AND OTHERS 
— PLAINTIFFS— APPELLANTS 
VErsus 


BHARAT CHANDRA ROY AND OTHERS— l 


DEFENDANTS—RESPONDENTS IN BOTH. 

Limitation Act (IX of. 1908), s. 28, Sch. I, Arts. 120, 
142-—Property attached under s. 146, Criminal Pro- 
cedure Code, suit to recover possession of, and for 
declaration — Limitation — Continuing wrong— ‘Dis. 
possession, "meaning of —" Discontinuance of possession,” 
meaning of-—Attachment, ownership during —Continuing 
injury—Suit against Magistrate, if maintainable—Speci- 
fic Relief Act (I of 1877), s. 42—Criminal Procedure 
Code (Act V of 1898), s. 146, 

The plaintiffs claimed title to the disputed pro. 
perty by purchase ata sale in execution of a mort. 
gage-decree. They took possession, but were resisted 
by the defendants. Proceedings were instituted 
under section 145 of the Criminal Procedure Code 
and the Magistrate being unable to satisfy himeelf 
as to which of the parties was in possession of the 
subject of dispute, attached it under section 146 
of the Oriminal Procedure Code on the 25th April 
1902. In 909 two suits were instituted by two 
sets of plaintiffs for declaration of their title and 
for recovery of possession. The plaintiffs were found 
to have been in possession when, on the 26th April 
1902, the property was atiached by order of the 
Magistrate: 


Heid, that the suits, though framed as suits for 
possession, could not be treated as such and were 
not governed by Article 142 of the Limitation Act. 
[p. 244, col. 2.] 


Held, further that the suits were for declaration of 
title under section 42 of the Specific Relief Act and 
there was continuing wrong independent of contract 
within the meaning of section 28 of the Limitation 
Act and that consequently a fresh period of limita- 
tion under Article 120 of the Limitation Act began 
to run at every moment of the time the wrong 
continued, and the suits were, therefore, not barred 
by time. [p. 245, col. 2.] 


Semble:—-Dispossession implies the coming in of a 
person and the driving out of another from posses- 
sion. [p. 244, col. 1.] 


Discontinuance of possession implies the going out 
of the person in possession and his being followed into 
possession by another. [p. 244, col. 1.] 


If the seisin or legal possession is, during the 
attachment of a property under section 146 of the 
Criminal Procedure Code,.in the true owner, the 


fu 
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attachment cannot be deemed to amount to either 
dispossession of the owner or the discontinuanca of 
his possession within the meaning of Article 142 of 
the Limitation Act. [p. 244. col. 1. ] 
< If the act complained of creates a continuing 
source of injury and isof such a nature as to ronder 
the doer of it responsible for the continuance, then, 
in cases in which damage is not of the essence of 
the action, as in trespass, a fresh cause of action 
arises de die in diem. [p. 246, col. 1.] 

No action can be brought against a Magistrate for 
recovery of possession of a property attached by him 


ua i 146, Criminal Procedure Code, [p. 243, 
co]. 2 


‘Appeals against the decrees of the District 
Judge, Sylhet, dated the 19th April '918, 
reversing those of the Subordinate Judge of 
Sylhet, dated the 27th June 1911. 

In Appear No. 1748 

Babus Dwarka Nath  Ohakrabarty and 

Ramini Mohan Ohatteriee, for the Appellan*. 
In Appear No. 2023 

- Babus Tara Kishcre Chaudhure and Broja 

Lal Chakrabarty, for the Appellants. 

Baha Gopal Chandra Das, for the Re- 
spondents in both. 


JUDGMENT.—The events antecedent to 
the litigations, which have culminated in the 
present appeals, are no longer in controversy 
and may be briefly recited. The plaintiffs 
claimed title to the disputed property by 
‘purchase ata sale in execution of a mort- 
‘gage-decree. They took possession, but were 
‘resisted by the defendants, anda breach of 
the peace became immirent. Proceedings 
were consequently instituted under section 145 
of the Criminal Procedure Code; but as the 
Magistrate was unable to satisfy himself as 
to which of the parties was in possession of 
the subject of dispute, he attached it under 
‘section | 46 of the Criminal Procedure Code, 
until a competent Court should determine the 
rights of the parties thereto or the person 
entitled to possession thereof. This order 
was made on the 25th April 1902. On the 
£rd July and llth October 1909 these suits 
"vere instituted by the two sets of plaintiffs 
who claim respectively an eight-annas and a 
five-annas share of the property, for declara- 
tion of their title and for recovery of pos- 
session. The Courts below have concurrently 
found that the plaintiffs have fully proved 
their title, and that the defendants have 
no case onthe merits. The Courts below 
have also found that the plaintiffs were in 
possession when on the 25th April 1992, 
the property was attached by order of the 


Magistrate. But while the trial Court held 
that the claims were not barred by limita- 
tion, as the plaintiffs were in possession 
within twelve years of the suit, the lower 
Appellate Court has coneluded on the authori- 
ty of the derision in Rajah of V nkataqiri v. 
Jsakapalli Subbiah (1) that thesuits are barred 
by limitation, as they have been instituted 
more than six years after the order of tha 
Magistrate. The result of this divergence of 
opinion has been that the District Tudge has 
reversed the decrees of the Subnrdinite 
Judge and has dismissed the suits, although 
he has found that the plaintiffs have estab- 
lished their title. The plaintiffs have now 
appealed to this Court and have impugned 
the correctness of the view adopted by the 
District Judge. The question, consequently, 
arises, whatis the period of limitation, if any, 
applicable to a suitfor determination of the 
rights of the parties to an order under section 
146 of the Criminal Procedure Code, where 
‘it is found that the party who is the rightful 
owner was in possession when the property 
was attached by the Magistrate. Three alter- 
native views have been vlaced beforeus forcon- 
sideration, v7z., first, that the suit is in essence 
for recovery of possession of immoveahle prao- 
perty, and must under Article 142 of the 
Schedule to the Indian Limitation Act be 
instituted within twelve years from the date 
of the order of the Magistrate; secondly, that 
the suit is in substance for declaration of title 
to immoveahle property, and must, under 
Article 190, be instituted within six years 
from the date of the order of the Magistrate 
when the right to sue accrues; and thirdly, 
that the suit is for declaration of title to land, 
but that there is no bar of limitation appli- 
cable, as under section 23 a fresh period of 
limitation beginsto run at every moment of the 
time during which the attachment continues. 
If the first or the third view is adopted, 
these suits are not barred by limitation, while 
the suits must be deemed barred if the second 
alternative is accepted. 

As regards the first possible “point of view, 
it is clear that no action can be brought 
against the Magistrate for recovery of posses- 
sion. In the words of Lord Morris in 
Khagendra Narain Chowdhry v. Matangini 
Debi (2), the Magistrate is in the position 


6M 410. 
7 0, 814 at p. 819; 17 I. A. 62; 5 Sar. P.O,J. 528, 
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of a stake-holder, or, as was said in 
Ramaswamy Aiyar v. Muthusamy Aiyar (8), 
when the property is attached, it passes into 
legal custody, and during the continuance of 
‘the attachment, such custody must be held to 
be for the benefit of the true owner: Benz 
Prasad v. Shahzada Oha (4), Kara Singh v. 
Bakar 4li Khan (5). Tt is further plain 
that there is no cause of action against the 
Magistrate, as he has acted in the exercise of 
his statutory powers. The suit must, conse- 
quently, be brought against the rival 
claimant, but obviously the suit cannot be 
framed as one for recovery of possession of 
the dispnted land from him, as he is admitted- 
ly notin possession. The plaintiff may have 
been deprived of possession, buthecannot aptly 
be said to have been dispossessed, or, to have 
discontinued possession within the meaning 
of Article 142 of the Indian Limitation Act. 
Dispossession impiiesthe coming in of a person 
and the driving out of another from possession. 
Discontinuance implies the going out of the 
person in possession and his "being followed 
into possession by another. These element- 
ary principles are deducible from the deci. 
sion of the Judicial Committee in Trustees 
‘and Agency Company v. Shert (6) and 
Secretary of State v. Krishnamoni Gupta 
(7). To the same effect is the observation 
of Baron Parke in Smith v. Lloyd (8), that 
to make the Statute of Limitation applicable, 
there must be both absence of possession 
by the person who has the right and actual 
possession by another, whether adverse or 
not, to be protected. It follows that if the 
seisin or legal possession is, during the 
attachment, in the true owner, the attach- 
ment cannot be deemed to amount to 
either dispossession of the owner or the dis- 
continuauce of his possession. We must 
accordingly hold, as was done in Rajah of 
Venkalagirt v. Isakapalli Subbiah (1) that 
Article 142 has no application to a suit of this 
description, and we are unable to accept 
the contrary opinion on this point as 


(3) 30 M. 12; 16 M. L. J. 541; 1 M, L. T. 397. 
4) 82 C. 856. 
(s 9 I. A. 90; 5 A. 1; 4 Saraswati’s P. C. J. 382. 
6) 13 App. Cas. 793; 58 L. J. P. C. 4; 59 L. T. 677; 
87 W. R. 4*3; 53 J. P. 132, 

(7: 29 I. A. 104; 29 C. 528; 6 C. W, N, 617; 4 Bom. 
L. R. 537. 

(8) 9 Exch. 562; 96 R. R. 8?7; 2 Com. L. R. 100: ; 23 
L, J. Ex. 194; 2 W. R. 271; 22 L. T. io. &.) 289. 


formulated in Goswami Ranchor \Laljt v. Sr$ 
Girdhariji (0). We are not unmindful that 
in Khagendra Narain v. Chowdhry Matangint 


Debi (2), the suit was framed as one for 


recovery of possession and that the Judicial 
Committee ordered thateach of the parties 
"be decreed to be put into possession” of an 
equal moiety of the disputed property. It is 
clear, however, that the question now under 
consideration was not raised before the 
Judicial Committee, for the obvious reason 
that the suit there was in time, whether the 
six years’ or the twelve years’ rule was applied; 
the record shows that the order of attachment 
was made on the 10th December 1877 and 
the suit was commenced on the 14th December 
1880. It may also be observed that the 
language of the order by the Judicial Com- 
mittee is consistent with the view that the 
parties were to be put inte possession by the 
Magistrate. It may be added that the 
decision in Nasir Ali Sheikh v. Adeluddd 
Shana (10), to which reference was made 
in the course of argument, is clearly dis- 
tinguishable. There the Magistrate had, after 
the attachment, placed a stranger in posses- 
sion, contrary to the provisions of section 
146, Criminal Procedure Code; a suit against 
such stranger for recovery of possession is 
clearly governed by Article 142 or Article 
144 We need not refer.in detail to the case 
of Chujmull v. Khyratee (11), Goswami Ran- 
chor Lali v. Girdharji (9), Akdlandammal 
v. Pertasamt Pillai (12), Rajah f Ven- 
katagiri v. Isakapall Subbiah (1), Deo Narcin 
Chowdhury v. Webb (13), inso far as they 
merely recognise the doctrine that Article 
47 of the Indian Limitation Act is re- 
stricted to cases where an order for posses- 
sion has been made in favour of one of the 
parties and has no application when the 
land has beeu attached under section 146. 
We hold accordingly that the suits before 
us, though framed as suits for possession, 
cannot be treated as such and are not 
governed by Article 142 of the Indian 
Limitation Act. 


As regards the second and third possible 
points of view, itis clear, from what has 


(9) 20 A. 120; A. W. N. (1897) 214, 

(10) 16 Ind. Cas. 6?0; 16 C. W. N, 1073 

(11) 3 Agra H. C. R. 65. ; 

m 1 M. 8303. 

(18) 28 C. 86; 5 C, W, N. 160. "EC 
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already beea stated, that the suits must be 
treated as suits for declaration of title under 
“ section 42 of the Specific Relief Act. What 
then is the period of limitation, if any, 
applicable to these suits? We have been 
pressed, on the one hand, to adopt the view 
propounded in Rajah of Venkatagiri v. Isaka- 
galli Subbiah (1), that-Article 120 is applicable 
and that the suit is required to be instituted 
within six years from the date of the 
order-of attachment when the right to sue 
acernes. We have been pressed, on the 
other hand, to hold that this is a case of 
continuing wrong under section 23 and that 
the right to sue accrues from moment to 
moment. The first alternative, though 
adopted by the Madras High Court, leads 
to an obvious anomaly. If the suit is not 
instituted within six years from the date 
of the. order of attachment, neither of the 
‘claimants can obtain a declaration of 
title; yet the title continues unaffected in 
the true owner, for under section 28 his 
right is extinguished only at the determi- 
nation of the period limited for the 
institution of a suit for possession. The 
Magistrate thus continues as a stake-holder 
for an indefinite period, as tbere is no 
statutory provision for forfeiture after 
the lapse of a prescribed term. According 
to the Madras High Court, however, the 
true owner, although not in a position tc 
Seek a declaration of title‘for purposes of 
recovery of 
- declaration of title to the profits in the 
hands of the Magistrate; in other words, the 
Magistrate is constituted his manager in 
perpetuity. The Madras High Court 
further seems to hold that, although a 
declaration of title cannot be embodied in 
the decree, because the prayer for decla- 
ration is barred by lapse of time, yet the 
finding in the judgment on the issue of 
title. will have the force of res judicata and 
will practically operate as a determination 
of the question of right for purposes of 
section 146, Criminal Procedure Code. With 
all respect, this bears the appearance of a dis- 
tinction. without a difference. . To adopt the 
language of Lord Ellenborough in Luamore v. 
Robson. (14) "the common sense, the practice, 


aud the general convenience of mankind, 


-4)-LB.-& Ald; 584; 19 R. R.:896; 106 Ð, Ry 215, 


the property, can obtain a - 


require that a construction different from 
that in the case eited should be adopted.” 
Tn our opinion, the true view cf the matter 
is that section 23 of the Indian Limitation 
Act governs the case. To maintain this 
position, if js not essential to accept the 
broad proposition formulated in Chukkun 
Lal Roy v. Lolté Mohan Roy (15) [which 
was reversed on appeal on another point hy the 
Judicial Committee in Lalit Mohun Singh Roy 
v. Ohukkun Lal; Roy (16)] thata suit for 
declaration of title to immoveable property 
cannot be held to be barred so long as the 
plaintiff has a subsisting right to such 
property; nor is it necessary to depart in any 
way from the rule recognised in Mohabharat 
Shaha v. Abdul Hamid Khan (17), that a suit 
for declaration of title to immoveable pro- 
perty is governed by Article 120. On the 
other hand, as was explained in the case 
last mentioned, and as had been previously 
indicated in the cases of Arinda v. Kaunsilia 
(18), Anonda Razw v. Viyanna (19), Jugal- 
kishore v. Lakshmandas Raghunathdas (20), 
Article 120 and section 23 may have to 
be simultaneously applied to determine whe- 
ther or not a suitis barred by limitation, 
for instance, in suits for partition of joint 
property. The answer to the question, 
when does the right to sue acerne, must 
depend on the circumstances of the particular 
case, and very refined distinctions have, 
indeed, been sometimes drawn, as may be 
seen from Yamuna Bar Rani Sahiba v. 
Solayya Kavundan (21) and Pamu Sanyasi 
v. Zamindar of Jeypur (22). In the 
case before us, the view may reasonably 
be maintained that there is a continuing 
wrong independent of contract and that 
consequently a fresh period of limitation 
under Article 120 begins to run at every 
moment of the time the wrong continues. 
It is needlees for onr present purpose to 
attempt an ,gxbaus*i ive definition of the 
expression “continuing wrong.’ But it 
may generally be stated that if the act 


(15 200 906 at P e 

(16) 24 T. A. 76; 24 C. 884; 1 O. W. N. 387. 
G7) 10. L. J. 73. 

(18) 18 A. 1?6; A. W. N. (1891) 18. 

(19) 16 M. 492; 2 M. L. J. 258. 

ul 23 B. 659. 5 
(21) 24 M. 339, 


(22) 25 M. 540 
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complained “of creates a continuing source 
of injury and is of such a nature as to 
render the doer of it responsible for the 
continuance, then, in cases in which 
damage is not of the essence of the 
action, as in trespass, a fresh cause of 
action arises de die in diem To put the 
matter in another- way, where the 
wrongful aet produces a state of affairs 
every moment’s continuance of which is a new 
tort, a fresh action for the continuance lies, for 
there is a real distinction between continuance 
of a legal injury and continuance of the 


injurious effects of a legal injury. 
Tested from this point of view, what 
is the position here? The defendants 


attempted to interfere with the possession 
of the plaintiffs, and a breach of the 
peace became imminent. The Magistrate 
intervened, as it was incumbent upon him 
to do, and attached the property. The 
result was that the’ plaintiffs were de- 
‘prived of the enjoyment of their 
property. This ‘state of things has conti- 
nued, though it could have been terminated 
if the defendants had intimated to the 
Magistrate that they abandoned all claim 
to the property and would’ not cause a 
breach of the peace by an endeavour to 
obtain possession by force. We think, in 
these circumstances, that the case may 
aptly be treated as one of continuing 
wrong within the meaning of section 23 
of the Indian Limitation Act. From this 
view, no question of limitation arises. 

The result is that these appeals are 
allowed, the decrees of the District Judge 
set aside, and the suits decreed with costs 
in all the Courts. The title ofthe plaintiffs 
in each case to the share claimed will be 
declared, and it will be farther declared that 
they are entitled to have the property re- 
leased from attachment and to be placed in 
possession by the Magistrate. 

Appeals allowed. 


„auction sale. 


MADRAS HIGH COURT. 

Sscoxp Civi, Appeal No. 2557 or 1913. 
September 16, 1915. 
Present:—Mr. Justice Ayling and 

Mr. Justice Tyabji. ‘ 
K. R. MANIKAM MUDALIAR—P waintiye 
— APPELLANT 
versus ; 
KUMMALANGUTTAY MUNUSWAMI 
NAIDU—Derenpant— RESPONDENT., 

Malicious prosecution — Causing or procuring another! 
to be prosecuted —GSuit for damages, maintainability of. - 

A person who causes or procnres another to be 
prosecuted is liable notwithstanding the intervention 
of some other person as the direct or technical 
prosecutor; it can -make no difference whether the 
other Temm is or is not an officer of tho law. [p. 248, 
col. 1. A 

Where, therefore, in a suit for damages for 
malicious prosecution, it appeared that the defendant 
did not set the law in motion against the plaintiff: 

Held, that the plaintiff was not entitled to any 
xolief. [p. 245, col. 2.] 

Second appeal against the decree of the 
District Court of North Arcot, in Appeal 
Suit No. 175 of 1913, preferred against that 
of the Court of the Subordinate Judge of 
North Arcot, in Original Suit No. 74 of 1911 

FACTS.—The plaintiff is a Forest Ranger 
in North Arcot District. Defendant is a con- 
tractor. There was a sale in auction of the, 
sandal wood and plaintiff conducted the 
The defendant, v.e., the con- 
tractor made a statement before the District. 
Forest Officer that the plaintiff sold sandal- 


“wood at Rs. 9 a cwt. but he entered its 


price in the Government accounts as Rs.~5 
and pocketed the rest. The District Forest 
Officer then intimated this to the Joint Ma- 
gistrate, who sent for the defendant but he 
would not come, and he sent a summons upon 
which he appeared and the Magistrate took 
a statement from him. The Forest Depart- 
ment charged the plaintiff with criminal 
misappropriation. He was tried and acquit- 
ted by the Sessions Court of North Arcot. 
He brought the present suit for damages 
for Rs. 4,000 against the defendant. Both 
the lower Courts dismissed the suit. The 
present appeal is against the decree. 


Mx. O. Narasimhachart, for the Appellants 
— In this case the statement was first of all 
made to the District Forest Officer. He did 
not at first believe it. Subsequently the 
District Forest Officer on independent 
enquiries was satisfied as to the truth of his 
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statement. Then he sent a.summons-to the 
defendant to appear before the Joint Magis-. 
trate. He appeared and made a statement. 

The question is whether it cannot be said 
that it isthe statement of the defendant that 
Jed. to the prosecution of the plaintiff. Fitz- 
johns v. Mackinder (1) is clear on the point. | 
. The view of the District Judge that the. 
defendant made the statement under compul- 
sion tothe Magistrate is entirely wrong. 
What the iaw requires is that the statement 
should have been made and the prosecution 
should -have followed. 

Mr. L. A. Venkataraghava diyar, for the 
Respondent:—In'this case the defendant took 
nofurther steps than making a statement to 
the District Officer. He did not even appear 
as a witness in the Sessions case. It is the 
Department that instituted the prosecution 
against the plaintiff and there is no reason 
for charging the defendunt with the pro- 
secution of the plaintiff. 

Further, in this case the statement was 
made to an officer who could not do 
anything himself and it cannot be said that 
the defendant prosecuted the plaintiff. Gaya 
Prasad v. Bhagat Sing: (2), Musa Yakub 
v. Mani Lal (3), Henderson v. Broom- 
head (4), Dubois v. Keats (5), Allen v. 
Flood (6), Revis v. Smith (7) show that it 
must appear that he set the law in motion 
and should be the prosecutor himself, 

JUDGMENT.—This appeal arises out of 
a suit for damages for malicious prosecution. 

The question in the present case is, whe- 
ther the defendant “was directly responsible 
for any charge at all being made against 
the plaintiff:” Gaya Prasad v. Rhagat Singh 
(2). Persons who have made the original 
report of the alleged crime knowing it to 
be false, have been made by the Privy 
Council to “abide the consequences of their 


(1) 9 C. B. (x. s.) 505; 30 L. J. CO. P. 257; 7 Jur. 
(N. s.) 1283; 4 L. T. 149; 9 W. R, 477; 142 E. R, 199; 
127 R. R. 746. `. 

(2) 80 A. 525; 120. W.N 1017; 10 Bom. L. R. 
1080; 8 C. L. J. 837; 6 A. L. J. 665; 35 T. A. 189. 

(3) 26 B. 368; 7 Bom. L. R. 20. 

(4) (1859) 4 H. & N. 569: 28 L. J. Ex. 860; 5 Jur. 
(x..5.) 1175; 7 W. R. 492; 118°R. R. 618. 

(B) 11 A. & E. 329; 3 P. & D. 806; 9 L. J. Q. B. 66; 
4 Jur. 148; 52 R. R. 361; 113 E. R. 440. : 

(6) (1858) A O. 1; 62 J. P. 505; 67 L. J.Q. B. 
119; 77 L. T. 717; 14 T. L. R. 125; 46 W. R. 258. 


(7) (1856) 18 C. B. 126; 25 L J.O. P. 195; 8 Jur. 


(N $.).6.4; 4 W. R. 606; 27 L. T. (o.s) 106; 107 BR. 
R. 236; 189 E. E, 1814, 


misconduct” notwithstanding that the 
“prosecution was not technically conducted 
by them,” but by the Police. 


The facts in Gaya Prasad v. Bhagat 
Singh (2) were that the  Sub-In. . 
spector instituted the charge at the 


instigation of the defendants and not of his. 
own motion (page 533) and the defendants 
had concocted and produced false evidence to 
get the plaintiff charged with the crime 
(page 532). 

The instigation to prosecute apparently 
consisted in making the original report upon 
which the prosecution was ultimately based, 
and in giving a list of the persons containing 
the plaintiff’s name and’ saying that the chief 
eause of the riot was the plaintiff. In the 
conduct of the case the defendants took the 
principal part both before the Police and 
in the Magistrate’s Court and instructed the : 
prosecution Counsel that the plaintiff joined 
the riot, which the Magistrate found had 
never taKen place; moreover on the day of the 
alleged riot the plaintiff was ill at Lucknow. 


The Privy Couneil mention two alternative 
cases, in one of which they say it would be 
improper to make the defendant responsible 
in dumages for failure of the prosecution, and 
in the other, that it would be equally impro- 
per to allow him to escape (pages 533.534). 
The present/defendant does not come under 
either of these categories. Foron the allega- 
tions, which have not been investigated so 
far but which we must for the present pur- 
poses assume to be true, (1) he certainly 
went beyond giving what he believed to be 
correct information; buton the other hand, - 
(2) it has been found that he did not bring 
Süborüed witnesses to support the charge, 
nor did he influence the Police or any one 
else to assist him in sending an “innocent 
man for trial. 


It does not follow that when a person does 
not come within the terms of the second 
alternative, he must necessarily succeed in 
a suit against him for malicious prosecution 
any more than it follows that if he fails to 
satisfy the first alternative, the suit must 
necessarily be decreed. For as already 
stated, the ultimate question as laid down 
by the Privy Council, is whether the defend- 
ant was directly responsible for the- charge 
being brought-against. the plaintiff, "In this. 
connection itis necessary to refer to twa, 
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matters: (1) A person may be directly 
responsible for the proceedings, notwith- 
standing that he may not have originally 
contemplated prosecution as the result of his 
acts or statements, and have been required 
by the Court to prosecute the plaintiff: 
Fitzjohn v. Mackinder (1), per Blackburn, J., 
and notwithstanding that the proceedings 


may be of sucha special character as to’ 


require the intervention of the Political Offi- 
cers of the Government with which the 
defendant may not have any direct connection, 
much less any control, over it: Of. Musa Yakub 
v. Mani Lal (3), (where extradition pro- 
ceedings were held to be part of the cause 
of action in a suit for malicious prosecution). 
The safeguard for the defendant in such 
cases is that probably he would succeed in 
proving that he had no malice: Fitziohn 
' v. Mackinder (15, "the recognizance would 
then furnish an answer", in the words of 
Littledale, J., “for this reason only, that in 
sucha ease the plaintiff could not prove that 
the defendant was actuated by a malicious 
motive in making his charge before the 
Magistrate.” Dubois v. Keats (5). 
(2) On the other hand, it is clear that the 
mere giving of false evidence does not make 
the perjured witness liable tc civil action: 
Revis v. Smith(7), Henderson v Broomhead(4). 
Such an action would'be not for malicious 
prosecution, but for damages for defamation: 
Dubois v. Keats (5), and it does not lie 
because the occasion is absolutely privileged: 
the reason being that “if this action could 
be maintained, it would tend very much to 
. discourage witnesses from giving evidence 
by fear of infinite vexation”: Henderson v. 
Broomhead (4), cf. also Allen v. Flood (6) 
(per Lords Herschell and Davey). 

The Subordinate Judge was, therefore, 
clearly wrong in considering that inasmuch 
asthe defendant gave information in the 
first instance not to “an officer of the law”, 
but to a Forest Officer, the suit cannot lie. 
If the defendant causes or procures the 
plaintiff to be prosecuted, he is liable 
notwithstanding the intervention of. some 
other person ss the direct or technical pro- 
secutor: it can make no difference whether 
the other person is or is not an officer of the 
law. 

Tha District Judge, however, after holding 
that the defendant did not come within the 
gevond of the two categories mentioned by 


the Privy Council, also finds that the defend- 
ant was unwilling to complain against the 
plaintiff, that he made his statement to 
the Joint Magistrate more or less under 
compulsion, that the plaintiff was probably 
already suspected by his official superior, 
and that the Government resolved to pro- 
secute the plaintiff without any further 
interference on the part of the defendant 
beyond the statement made by him to the 
plaintiff's official superior, 

The argument for the appellant is that on 
these facts on the authority of Fitzjohn v. 
Mackinder (1), the defendant ought to be 
held liable. [t is unnecessary to decide 
whether the defendant would have heen liable 
if the prosecution had been caused (even 
though not intentionally) by the defendant’s 
statement to the plaintiff’s official superior; 
and if his had been the only substantial 
evidence for the prosecution or if the main 
part of the other evidence had been procured 
orsuborned by him. In such a case it may 
be, we do not decide, that the defend- 
ant is responsible for the prosecution, though 
it has been conducted in the name of some 
obher person and even though the Court 
or some other person has directed that the 
plaintiff should be prosecuted. Nor can it 
be considered in the present case whether 
the statement made by the defendant to the 
plaintiff's official superior would have made 
him liable to a suit for defamation; the 
present suit is not so framed, and the issues in 
a suit for defamation would have been 
entirely different, though it may be [as 
pointed out by Lords Herschell and Davey in 
Allen v. Flood (6)] that on principle the two 
classes of suit are connected. 


It is thus clear that the present suit can 
be supported (if at all) only on the conten- 
tion thatthe statement in question shows 
that it was the defendant who set the law 
in motion against the plaintiff. The Dis- 
trict Judge’s findings clearly negative this 
view; and when the circumstances are con- 
sidered inthe light.of the authorities to 
which we have referred, there isno doubt 
that the result at which he arrived was 
perfectly correct. . 
. The appeal is, therefore; dismissed with 
costs, . 


Appeal dismissed. 
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CALCUTTA HIGH COURT. 
SECOND Civiu Appea No. 741 or 1912. 
Mareh 25, 1915. 

Present: —Mr. Justice Sharfuddin and 
Mr. Justice Newhould. 

HAZARI LAL SARKAR-——PLAINTIFF— 

"i APPELLANT 

versus 

MAHARAJ KUMAR KSHAUNISH 

CHANDRA ROY BAHADUR AND OTHERS— 
DETENDANTS— RESPONDENTS. 

. Landlord and tenant—Durpatni lease—Chakran 
tennnts—-Khut rent, agreement to pay—Gorernment 
revenue —Resumption of chakran land —Durputnidar, 
right of - Zemindar, if can settle land with tenants— 
Mesne profits. 

A was originally holding the lands in dispute as 
chakran lands under B, the zemindar. B resumed the 
lands and settled them at a money rent with A. 
TThe plaintiff, who was the durputnidar, sued for khas 
possession of the lands and in the alternative 
prayed that fair and equitable rents might be 
fixed for them. It was a condition of the durpatni 
settlement that the tenants who held chakran lands 
for service should pay to the durputnidar khut rent 
which was assessed on the proportion of land revenue 
payable to Government on that portion of the estate: 

Held, that the payment ofthe khut rent could not 
create the relationship of landlord and tenant 
ae the durputnidar and the tenant 4. — [p. 250, 
co. 

Held, further, that so long as the chakran tenancy 
continned B, and not the plaintiff, had the right 
to settle tenants on the land, but that B had no 
right after he had resumed the chakran tenancy. [p. 
250, ‘col. 1.] 

Held, also, that “under the circumstances, the 
plaintiff was entitled to khas possession as well as 
mesne profits, [p. 259, col. 1.] 

Appeal against the decree of the District 
Judge of Nadia, dated the 2nd January 1912, 
"reversing that of the Munsif of Krishnagore, 
dated the llth February 1911. 

Babus Jadu Nath Kanjilal and vogendra 
Kumar De, for the Appellant. 

Babus Ram (Qhunder Mozumdar, Biraj 
M han Mojumdar and Harendra Lal Roy, 
for the Respondents. 

JUDGMENT.—In this case the defendant 
No.1 is the zemindar and the defendants 
Nos. 2 to 4 are the tenants in occupation of 
the lands in suit. These defendants were 

‘originally holding the lands as chakran lands 
under the zemindar. In 1901, the zemindar 
resumed these lands and settled them with 
these defendants at a money rent. Thé 
plaintiff who is the durputnidar brought this 
„Buit to recover khas possession of these lands 
and also prayed, in the alternative, that fair 


and equitable rents might be fixed for them, 


The first Court granted a decree holding 
that the zemindar was liable to pay rent 
to the plaintiff. On appeal to the District 
Judge, the plaintiff has been granted a decree 
against the defendants Nos. 2 to 4 and has 
had his title declared torealise from them 


fair and equitable rents for the lands, the 


amount of which will be settled in arent suit. 

As the appeal has been argued, the only 
question we have to decide is whether the 
plaintiffis entitled to khas possession or not. 
This point turns on the question whether 
these lands were really chakran lands or not. 

It has been found by the lower Court that 
the zemindar, under the terms of the putni 
and durputni leases, had no right to resettle 
the lands in suit. The plaintiff who is the 
appellant contends that on that finding, he is 
entitled to a decree for khas possession, For 
the respondent, it is contended that the 
tenancy cfthe defendants Nos. 2to 4 in these 
lands is not a purely chakran tenancy. It 
wasa condition of the durputni settlement 
that the tenants who held chakran lands for 
services should pay to the durputnidar what 
is called khu! rent, and this khut rent was 


assessed on the proportion of land revenue 


that would be payable to Government on this 
portion of the estate. The condition, there. 
fore, was that the chakran tenants did not 
get the land rent-free, but instead of paying 


rack rent, they had to pay only the share of 


the revenue on the land they held. It was 
contended on behalf of the respondent that 
this payment of khut rent tothe durputnidar 
was sufficient to create the relationship of 
landlord and tenant between them and that 
consequently the durpuinedar has now no right 
to khas possession. 


It is to be observed that in their written 
statement, these defendants denied ever 
having paid this khut rent to the plaintiff, 
but now on their behalf, reliance is placed 
on the statement in the plaint that the 
defendants Nos. 2,3 and 4 have stopped 
paying khut rent to the plaintiff, which 
clearly implies that before. the settlement 
made by the zemzndar, these defendants had 
been paying this rent to the plaintiff. It is 
clear that under the terms of the durputni 
lease, these defendants were liable to pay 
khut rent to the plaintiff and it is immaterial 
whether it was actually paid or not. This 
khut rent was not really rent but a proportion 
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'of the revenue payable to Government which, 
under the terms of the durpuind lease, was 
payable to the plaintiff in respect of those 
lands of whieh he got no benefit under his 
lease. Such a payment could not create 
the relationship of landlord and tenant 
between the plaintiff and these defendants. 
"The plaintiff never recognised these defend- 
ants as his tenants. So long as the chakran 
tenancy continued, the zemizndur, and not 
the plaintiff, had the right to settle tenants 
on the land. On the termination of the 
chakran tenancy, the zemindar, although he 
had no right to do so, settled these tenants 
on the land. This settlement would not 


give these defendants the right to remain’ 


on the land against the wish of the plaintiff, 
' As was held in the case of Upendra Narain 
Bhattacharjee v. Pratap Chunder Pardhan (1), 
it is clear that the proper remedy in this case 
is a decree for khas possession and this has 
not -been seriously contested on behalf of the 
respondent, who bases his objection to a 
decree for khas possessionon the contention 
that the tenancy was not a purely chakran 
tenancy, 

We accordingly decree this appeal with 
costs and modify the decree of the lower 
Court by declaring that the plaintiff is entitled 
to khas posession of the lands in suit. He 
will be entitled to recover. mesne profits for 
three years before the institution of the suit 
and also for a period from the date of the 
institution of the suit until recovery of posses- 
sion. An inquiry will be made by the lower 
Court to ascertain the amount of mesne 
profits payable to the plaintiff. 

Appeal decreed. 

(1) 8 C. W. N. 320; 81 C. 703. 


MADRAS HIGH COURT. 
Seconp Crvin Appear No 1656 or 1911. 
August 17, 1915. 
Present:—-Mr. Justice Sadasiva Aiyar and 
Mr. Justice Napier. 

T. S. SUBBA AIYAR—Puantirr — 
APPELLANT 
versus 
SU. SUBBA AIYAR AND ANOTHER—- 


-DErFENDANTS —RESPONDENTS. 
Limitation Act (IX of 1908), Sch, I, Art. 11~—Order 
pussed under s, 288 of old. Civil Procedure Code, suit > to 
sat aside Difitütioh., ` ; 
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Article 110f Schedule Ito the Limitation Act of 1908 
has reference only to orders passed under the new Code 
of Civil Procedure. Therefore, an order passed in 1905 
under section 288 of the Civil Procedure Code of 
1882 need not be set aside by a suit instituted 
within one year from its date. [p. 258, col. 2.] 


Rajah of Pittepur v Gani Venkat Subba Row, 30 
Ind Cas. 94,29 M.L.J.1;18 M. L. T.655 2L. W.- 
661; (1915) M. W. N. 547; Gopeshwar Pal v. Jiban 
Chandra, 24 Ind. Cas. 37; 18 C. W. N. 804; 
19 O.L. J, 649, 41 C. 1125; Lala Soni Ram v. 
Kanhaiya Lal, 19 Ind. Cas. 291; 35 A. 227; 18 M. L. 
T. 497; 17 O. W. N. 605; 11 A L.J. 389; (1918) M. 
W. N. 420; 17 C. L. J. 488; 15 Bom. L. R. 489; 26 M 
L. J. 181; 40 I. A. 74, referred to. 


Second appeal against the decree of the 
District Court of Tinnevelly in Appeal 
Suits Nos. 81 and 99 of 1911, presented 
against the decree of the Court of the District 
Munsif of Ambasamudram in Original Suit 
No. 174 of 1910. 


This second appeal first came on for hearing 
on the 13th December1912, before Abdur 
Rahim and Sundara Aiyar, JJ. who de. 
livered the following 


JUDGMENT.—This second appeal is 
pressed with reference only to the pro- 
perties in the 8rd schedule; They were 
bought by four brothers, of whom the 
plaintiff's father was one. This seems to be 
the finding of the learned District Judge, but 
it is not clear whether the Judge intends to 
find that the properties belonged to the four 
brothers jointly. 


The other point in the defence was 
whether the plaintiffs right was barred. 
There is no finding on this question. All 
that the learned Judge finds is that the 
plaintiff has not proved that” the land to 
which he wants his title to be declared, fell 
to his share or rather to his father's share on 
division. Supposing that to be so, still the 
plaintiff, unless his rights are barred, would 
be entitled to a share in the disputed 
land, and there is no reason why his title 
to such share should not be declared in 
the present suit. We, therefore, reverse the 
findings of the District Judge so far as the 
8rd schedule properties are concerned and 
ask him to submit a clear finding on the 
following points: 


(1) Whether the properties in the 3rd. 
schedulé were acquired by the plaintiff's 
father and liis three brothers, - 
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' (2) If so, whether the plaintiff's right is 
barred. C 

(8) If the plaintiffs right is not barred, 
whether he is entitled to the entirety of 
the properties or only to a fourth share 
therein. - 

The finding will be submitted within six 
weeks from the receipt of this- order 


and seven days will be allowed for filing 


objections. 


In compliance with the order contained — 


in the above judgment of this Court, the 
District Judge of Tinnevelly submitted the 
following 


FINDINGS.—1. The questions remanded 
for findings are :— ' 

(1) Whether the properties in the 3rd 
schedule were acquired by the plaintiff's 
father and his three brothers. 

(2) If so, whether the plaintiff's right is 
barred. 

(3) If the plaintiff's right is not barred, 
whether he is entitled to the entirety of the 
properties or only to a fourth share therein. 


2. (1) Defendants assert that plaintiff and 
his father had no interest in the lands pur- 
chased under Exhibit B. The document 
itself contradicts this assertion. Exhibits 
C, D and F refer specifically to {th shares in 
these lands, raising a presumption that they 
were purchased jointly and divided by four 
persons. Exhibit G, again, mentions the 
purchaseas being by the four brothers. 

Tt cannot, [ think, be doubted that the 
8rd schedule property is part of a joint 
purchase by plaintiff’s father and his three 
brothers. I would accordingly auswer the 
lst question in the affirmative. 

3. (2) Plaintiffs case is that his father 
disappeared in !¢93, prior to which there 
was a partition of the property acquired 
under Exhibit B,in which 8rd Schedule 
property fell to his farther’s share. His vase 
as to the partition is supported by the 
references to ith shares in Exhibits C, D and 
F. There is, at the same time, nothing to 
show specifically that it was 3rd schedule 
property that fell to his father's share. That 
it did, is an inference based on a process of 
exclusion, It is argued that, the 3rd 
schedule property not having been dealt 
with in certain deeds executed by defendants, 
it must have ,fallen not to their share, “but 
to that of plaintiff’s father. Assuming, how- 
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ever, for argument’s sake, that it was 3rd 
schedule property that fell to plaintiff's 
father, plaintiff has entirely failed to prove 
any enjoyment by his father or by himself 
subsequent to the purchase in 1890, to the 
partition or to his father’s disappearance in 
1893. His claim would, therefore, seem to be 
barred. His Vakil now sets up a new case of 
tenancy-in-common, but he cannot, I think, 
"have it both ways.” Only if he gives up his 
case of partition, ean he-plead joint tenancy. 
If he elects to stand by the partition, he must 
prove his separate enjoyment, which he has 
not done. I would, therefore, answer the 2nd 
question, also, in the affirmative. 

4. (8) This question itis unnecessary to 
anawer. Were it necessary, my answer would 
be 

(a) that, assuming joint purchase, partition 
and enjoyment within 12 years of suit to have 
been proved, plaintiff would be entitled to 
the whole of 3rd schedule property; 

:D?) that, if plaintiff and defendants be held 
to be tenants-in-common, plaintiff is entitled 
to $ of this property—both parties conceding 
that it would not be only one-fourth. Plain- 
tiff, I may add, claims the whole, which 
would seem to show that his case rests 
entirely on the partition (which he has 
proved) and separate enjoyment (which he 
has not). 

This second appeal ‘coming on again for 
hearing on the 4th Aügust 1914, after receipt 
ofthe findings of the lower Appellate Court 
called for by the order of this Court, dated the 
13th December 1912, the Court delivered 
the following 

JUDGMENT.—The finding of the District 
Judge on the question whether the l acre 
70 cents in dispute fell to the plaintiff'a 
share or not is not definite. Out of the 7 
acres 74 cents purchased by all the four 
brothers under Exhibit B, there is the 
evidence of plaintiffs Ist witness to show 
that 67 cents was sold away by the 
brothers in 1891. The sale-deed, however, 
or a copy thereof, ought to have been 
filed and proved, and we shall ask 
the District Judge to allow the plaintiff to 
put it in and prove the sale, with liberty, of 
course, to the Ist? defendant to adduce 
counter-evidence. . 

Assuming that 67 cents had been so sold 
away,.there remains 7 acres 7 cènts Qut of 
which ^ - ES x mm Serv Eyed A BAN me 
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(a) one of the brothers treated | acre 
38 cents in 1206 as his one-fourth 
share of the land (Exhibit D), 


(b) another treated 2 acres 48 cents ag 
his one-fourth share (see Exhibit 
C), and 


(e) the third treated 1 acre 56 
cents as his one-fourth share (see 
Exbibit F). Total 5 acres 37 cents. 
Deducting the 5 acres 37 cents out 
of the 7 acres 7 cents to be divided, 
there is left the remainder of 
l acre 70 cents (3rd schedule pro- 
perty) which the plaintiff claims 
a8 the one-fourth share of his 
father, 


The District Judge, though he states that 
the plaintiff has not established that this 
1 acre 70 cents it was that fell to his 
father’s share, does not state that it fell to 
the share of any of the other three brothers, 
At least, two of these brothers repudiate 
any claim fo this 1 acre 70 cents. On the 
question of possession also, while the Dis- 
rict Judge states that the plaintiff has not 
proved his possession after the division of 
abont 1891 or 1892 between the four 
brothers, he does not definitely state who has 
or who have been in possession of the 
l acre 70 cents after that date till the lst 
defendant got possession and whether such 
possession (prior to the possession of the Ist 
defendant) was adverse to the plaintiff, 
We are unable to dispose of this second 
appeal without a fresh finding on the question 
of the title to this 1 acre 70 cents and find- 
ings on some other questions which we shall 
formulate below this :— 


(1) To whose share or shares did the 1 
acre 70 cents in dispnte fall in the division 
between the 4 brothers in or about 1891 or 
1892 ? 


(2) Who has -or who have been in posses- 
sion of the 1 acre 70 centS (3rd schedule 
lands) from the time of the division of the 7 
and odd acres in 1891 or 1892 till the Ist 
defendant got possession ? 


(3) Was the person or were the persons in 
possession of the said 1 acre 70 cents 
holding adversely to the plaintiff or on 
behalf of the plaintiff alone, or on behalf of 
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the plaintif and others in common and for 
the whole period or for portions (and if so, 
which portion) of that period ? 


Parties will be at liberty to adduce further 
evidence only on the transaction of the sale of 
67 cents. 


Findings should be submitted within six 
weeks from the date of the receipt of the 
records and ten days will be allowed for 
filing objections. 


In compliance with the order contained in 
the above judgment of this Court the District 
Judge of Tinnevelly submitted the follow- 
ing 


FINDINGS.—I. Findings have 
called for on the following issues; — 

1. To whose share or shares did the 1 acre 
70 cents in dispute fall in the division be- 
tween the 4 brothers in or about 1891 or 
1892? 

2. Who has or who have been in possession 
of the [acre 70 cents (3rd schedule lands) 
from the time of the division of the 7 and 
odd acres in 1891 or 1892 till the 1st defend- 
ant got possession? 

3. Was the person or were the persons 
in possession of the said 1 acre 70 cents 
holding adversely to the plaintiff or on be- 
half of the plaintiff alone, oron behalf of the 
plaintiff and others in common and for the 
whole period or for portions (and if So, which 
portion) of that period? . 

11. fssue I. The sale-deed relating to 67 
cents has been proyed and filed as Exhibit 
J. TE this extent be deducted, the remainder 
of the land purchased by the four brothers 
amounts to 77 acres. It is clear that there 
was a division into four shares. One of 
these, 2'43 acres in extent, fell to one 
brother (Exhibit C). Another—1'38 acres in 
extent—went to the second ‘Exhibit D). 
Another—1'56 acres in extent- was the 
share of the third (Exhibit G). The balance 
of 1°70 acres would, therefore, seem to have 
fallen to the fourth. 

Two, however, of the items of property 
claimed by plaintiff, measuring 1°41 acres, 
were mortgaged by two of his uncles under 
Exhibit I. In the mortgage were included 
(among other properties) S. Nos. 69 and 
73, which indubitably had fallen to their 
share in the partition. All four of these 
S. Nos, are referred to. in Exhibit. I aa. 


been 
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properties they had been “enjoying by 
right of purchase". This dealing with 
S. Nos. ]144B and 261D is quite 
inconsistent with Exhibits D and G, in 
which no claim was made by the mortgagors 
to these properties. 

On the whole, Ithink that more impor- 
tance attaches to Exhibits D and G than 
to the recital in Exhibit I. Plaintiffs 
father certainly had ashare and it could 
only have been the share now claimed by 
plaintiff. If his uncles dealt with part of 
it, they must be held to have done so 
impliedly on his behalf, as he was absent 
from the village. Exhibit G, which is two 
years later than Exhibit I, is tantamount 
to an admission by one of them that the 
suit property did not fall to hisshare in the 
partition . A 

141, fssues II and  IIL—I& may be 
presumed from Exhibit I that plaintiff's 
uncles were in possession of the lands. The 
evidence of D. W. No. 11 would seem to 
show that their possession was on his behalf, 
The recitalin ExhibitI may, of course, be 
understood as an assertion of an adverse 
title, but it was made within twelve years 
of the suit and in plaintiff’s absence and 
without his knowledge. 

IV. The findings, therefore, are that 
the suit property fell to the share of plain- 
tiff’s father and that it was in possession of 
his uncles on his behalf. 


This second appeal came on this day 
for final hearing after the return of the 
findings cf the lower Appellate Court upon 
‘the issues referred by this Court on the 4th 
August 1914 for trial. 


Messrs. T, R. Venkatarama Sastri amd T, 
V. Muthukrishna Asyor,for the Appellant: — 
In Article 11 of the present Limitation Act 
(1X of 1908) the words “Code of Civil Pro- 
cedure, 1908” are found, and it means that 
orders passed under the old Code need not be 
set aside within one year from its date. In 
this case, the order was passed in 1905, and 
on the date, the new Limitation Act came 
into force there was a general right of suit, 
which is not expressly taken away by the 
new Act. 

Messrs. L, R. Govindaraghava Atyar and 
L. S. Veeraraghava Aiyar, for the Respond- 
ents:—The™ suit to set aside the’ order, not 
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having been instituted within one year under 
Article 11 of the new Limitation Act, is 


"barred. 


JUDGMENT.—Woe accept the findings of 
fact arrived at by the lower Appellate 
Court. 

Mr. Govindaraghava Aiyar, for the Re- 
spondent, contended that a suit for the relief 
claimed by the plaintiff, though it might 
have been brought till 31st December 1908, 
could not be brought on or after lst January 
1909, as the new Civil Procedure Code and 
the new Limitation Act of 1908 made an 
order passed on a claim petition conclusive 
unless set aside within, one year, ‘and he 
refers to Order XXI, rule 63, of the new Civil 
Procedure Code and Article 11 of the new 
Limitation Act. The new Limitation Act 
Article 11 refers to an order passed under the 
Civil Procedure Code of 1902 and neither 
section 158 of the Civil Procodure Code nor 
section $ of the General Clauses Act con- 
strains us to read the phrase “the Code of 
Civil Procedure 1908" in Article ll as 
including a reference to the earlier Civil 
Procedure Ccde of 1882. The order of 
1905 which is relied upon as eonclusive 
(because not set aside within one year) need 
not have been set aside under the old law (as 
it was not passed after investigation) and 
Artiele 11 of the old Limitation Act, 1877, 
did not, therefore, apply; nor need it be set 
aside under the new Code, as it was not an 
order passed under the new Code and Article 
11 of the new Limitation Act refers only 
to orders passed under the new Code. In 
this view, it is unnecessary to consider the 
question whether the provisions of the new 
Civil Procedure Code and the new Limita- 
tion Act were intended to and could take 
away the right of suit under the general 
Jaw which plaintiff had till 31st December 
1908 [see, however, Rajah of Pittapur v. Gani 
Venkat Subba Row (1) and  Gopeshwar Pal 
v. Jiban Chandra (2).] The Privy 
Council ease, Lala Son? Ram v. Kanhaiya Lal 
(3), wasdecided onthe ground that an acknow- 


(1) 80 Ind. Cas, 94; 29 M. L. J.l; 18 M. L. T. 67; 2 
L. W. 661; (1915) M. W. N. 547. 

(2) 24 Ind. Cas. 37; 18 0. W. N. 804; 19 C. L. J. 
549; 41 C. 1125, 

(3) 19 Ind. Cas. 291; 85 A. 227; 18 M. L. T. 437; 17 
C. W. N. 605; 11 A. L. J. 389; (1913) M. W. N. 470; 17 
C. L. J. 488; 15 Bom. L, R, 489; 25 M. L.J 13 ; 401. 
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‘Jedgment did not create ‘any title iw the 
‘person whose right was acknowledged 
and no question of taking away any right or 
“title arose by reason of a change of the law 
dn respect of what kind of acknowledgment 
will afford a fresh starting point for limita- 
"tion. : 
In the result, we modify the decree of the 
‘lower Appellate Court by giving relief to the 
plaintiff as regards the 3rd schedule pro- 
~perties thus restoring the Munsif’s decree. 
The parties will bear their respective costs 
‘here and in the lower Appellate Court. 


Appeal partly allowed; Decree modified, 


PUNJAB CHIEF COURT. 
Secono Crvin APPBAL No. 590 or 1914. 
| | May 10, 1915. 

Present:—Sir Donald Johnstone, Kr., 
Chief Judge. 
' SAWAN MAL AND orgERS—DEFENDANTS— 
APPELLANTS 
versus 
. SHIB DIY AL AND OTHERS—PLAINTIFFS— 
< RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 68, O. XXI, 
Ar, 92, 94— Auction sale—Passing of title to purchaser 
— Confirmation of sale—Sale certificate—Presumption. 

. An auction sale becomes absolute (i. e., title passes) 
‘only on its confirmation by the Court. But in 
the absence of such a certificate the Court’s con- 
firmation may sometimes be inferred from the 
mature of the action taken by it on receipt of report 
of sale. [p. 254, col. 2; p. 256, col. 1.] 
` Budhu v. Hire, 27 P. B. 1802; Khushal Panachand 
v, Bhimabai, 12 B. 588; Than Singh v. Kazim Ali, 92 
'PDoR. 1803: Ajudhia — Pershad v. Chandan, 9 P. 
.R. 1903; 36 P. L. R. 1903; Girdhari Lal v. Bhago, 92 
,P. R. 1907, referred to. 

Budh Singh v. Hardial Singh, 52 P. R. 1897, dis- 
‘tinguished. 

Second appeal from the decree of the Addi- 
tional Divisional Judge, Amritsar Division, 
‘at Gurdaspur, dated the 3rd January 
1914. 

t- Mr. Nand Lal, for the Appellants. 
Mr. Manohar Lal, for the Respondents. 


JUDGMENT.—In this case plaintiffs, as 
"representing some of the original owners, sued 
for redemption of half of a house on payment 
of Rs. 400. The mortgage dates back to 
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1864. Defendants, representatives of the 
original mortgagees, pleaded right to refund 
-of their expenditure on the house, and also 
that Lila Ram, mortgagee, bought at auction 
one-eighth share of the house which was sold 
by auction under a decree against one mort- 
-gagor, Bilas. The latter is the only question 
now for consideration. The first Court gave 
plaintiffs a decree for redemption of three- 
eighths of the house on condition of their 
paying Hs. 319-2.0. The lower Appellate 
Court, however, found that the aforesaid 
auction sale had never been “confirmed” and 
so allowed redemption of the whole one-half 
of the house, but disalloweddefendants’ claim 
for expenses, thus awarding redemption for 
Rs. 400. 

Defendants have again appealed here. I 
find the real facts are that Bilas's one-eighth 
share was put up to auction and sold to Lila 
Ram on 9th August 1866. As mortgagees 
were in possession, this sale made no differ- 
ence in actual occupation. When the sale 
.was reported to the Court, it did not in so 
many words “confirm” the sale. It passed 
the following order: — 

"Digridar ko bad waza hakk-t-commission 
wa rasum-t-stamp wa zar-t-rahn ke ba-akhaz-i- 
rasid (rupiye ?) diye jawen.” The available 
money was paid to the decree-holder; and in 
my opinion, this order was tantamount to con- 
firmation of the sale. If the sale had not 
been confirmed, the Court would have order- 
ed fresh auction or taken some other step; 
and in my opinion, the acceptance of the 
money by the Court and the order for pay- 
ment to the decree-holder prove confirmation 
of the sale. : 


It is urged, however, that title never pass- 
ed because no sale certificate was ever taken 
out. I have been referred to sections 255- 
289, Act VIII of 1859 (in force at date of this 
auction), to sections 311/814, Civil Procedure 
Code (1852); and to Order XXI, rules 92 and 
94, Civil Procedure Code, now in force. I 
agree with plaintiffs that confirmation of 
auction sale is necessary before title passes, 
but then I hold that the sale was confirmed, 
and perusal of rule 92 (1), Order XXI, Civil 
Procedure Code, shows that the sale becomes 
absolute (7. e. title passes) on confirmation. 

As the learned commentators Woodroffe 
and Ameer Ali abundantly show in their notes 
-under section 65 of the Code, the sale certifi- 
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cite is little ‘more than evidence: of title, a 
view that is further fortified by a glance at 
rule 94, under which the certificate is to 
bear the date.on which the sale became, 
` absolute, 7 i. e., day of confirmation. 

It is perlaps hardly necessary to support 
‘by reference to rulings a point that seems 
fairly clear, but the following cases are in- 
directly in favour of the views I have express- 
ed above—Budhu v. Hira (1) [following: 
Khushal — Pamachànd v. Bhimabai (9), 
Than Singh v. Kazim Alt 3 , Ajudhia Pershad 
v. Uhandan 44), Gérdhari Lal v. Bhago (5). 
T have also studied Budh Singh v. Hardzal 
Singh (6), but find it deals with the state of 
affairs . between sale and confirmation. 
* T hold, then, that confirmation of an auc- 
tion sale, where not made in precise terms, 
‘may sometimes be inferred from the nature 
of the action taken by the executing Court 
on receipt of report of sale, that in the -pre- 
sent case the proper inference is that sale 
was confirmed; and thatthe absence of a sale 
‘certificate, where the sale has been otherwise 
proved to have become -absolute, does not 
perm title passing to the puchaser. 

I, ‘therefore, dismiss this appeal with 


costs. 
: , ` Appeal dismissed. 
- (1) 27 P. R. 1892, : ` 

(2) 12 B. 589. 

(3) 92 P. R. 1893. 


* (4) 9 P. R. 1903; #6 P. L. R. 1908.. 
. (5) 92 P. R. 1907. 
: (6) 52-P. R. 1897. 


MADRAS HIGH COURT. 
. Civi Apetar, No. 98 or 1911. 

‘ j September 15, 1915. 
JPreseni:i—Sir John Wallis, Kr., Chief Justice, 
and Mr. Justice Srinivasa Aiyangar. 

Sree Rajah VATSAVAYA VENKATA 
. SIMHADRI JAGAPATIRAJU . 
‘BAHADUR GARU AND ANOTHER—PLAINTIFE 
. AND HIS LEGAL REPRESENTATIVE—~APPELLANTS | 
; | VETSUS : 
.Sree Rajah THYADA PUSAPATI RUDRA- 
; SRI LAKSHMI NRUSIMHA ROOPA 
SADRUSANNAMARAD DUGARAJU | 
DAKSHINA KAVATA DUGARAJU | 
BAHADUR GARU AND OTHERS — 


: DEFENDANTS— RESPONDENTS, 
Contract Act (IX d 1872), 8, Ge Person interested 


inthe payment of money,” meaning of—Duty of regis. 
tered holder to pay Government revenue —Co-sharers, 
whether personally Uavle-—-Revenue—Charge on estate 
— Suit to enforce charge--Jwrisdiction, . 

It is only the registered holder who is personally 
bound to pay the revenue to Government, Co-owners 
or co-sharers who are not also registered holders are 
not under any such obligation though the Govern. 
ment revenue may be a charge on the lands in their 
holding. [p. 256, col. 2.] 

Rajah of Vizianagram v. Betrucherla Somasekha- 
raraz, 26 M. 686 at p. 713, distinguished. 

Subramania Chetty v. Mahalinyaswami Sivan, 8 Ind, 
Cas. 624; 33 M. 41; 19 M. L. J. 627; 6 M. L. T. 198, 
followed. 

The “person interested inthe payment of money" 
in section 69 of the Contract Act must be m 
person who is not himself bound to pay the whole 
or any portion of the amount. [p. 259, col. 1] i 


Where, therefore, a person who is himself under 
an obligation to pay a portion of the Government 
revenue pays the ‘whole amount due, he is not 
entitled to a personal decree for the amount against, 
‘all his co-sharers, but can only recover a share 
payable on account of the property in the hands 
of him who is also under a personal obligation 
to pay. [p. 258, col. 2.] 


Mangalathammal v. Narayanaswami Atyar, 17 M. L, 
J. 250; 30. M. 461; Manindra Chandra Nandy v. 
Jamahir Kumari, 32 0. 613; 9 O. W. N. 670, referred 
to. 

A suit to enforce such a charge should be brought 
only in. that Court within whose jurisdiction the 
portion of the estate liable to, pay the share is 


situate. [p. 257, col. 1.] 

Appeal against the decree of the Court 
of’ the Temporary Subordinate Judge of 
Vizagapatam, in Original mul No. 46 of 


1908. 


FACTS.— Plaintiff, the zemindar of Tuni, 
was the purchaser in auction sale’ of four 
villages attached to Pachipenta Estate. First 
defendant was the proprietor of that estate, and 
defendants Nos. 2to 5 were the members of his 
family. Defendant No. 6 is the Maharaja of 
Jeypore who purchased another portion of 
the Pachipenta Estate lying within the. limits 
of Jeypore zemindart, The Government reve- 
nue on the zeméndart of Pachipenta from April 
1907 to November 1908 fell into arrears and 
the four villages of which the plaintiff was in 
possession, were attached. The plaintiff paid 
a sum of Rs. 6,124-0-5 and got the villagea 
released from attachment. The present suit 
is to recover the whole of the amount paid 
from 1st defendant and 6th defendant, persons 
who were in possession of the rest of the estate 
The Ist defendant pleaded thatas he wasin 
possession of only of a portion of the estate, he 
was. not liable for the whole of the amount 
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paid, and 6th defendant pleaded that the suit 
should have been brought in the Court 
within whose jurisdiction the portion of 
the estate lay. The Sub-Court dismissed 
the suit as against 6th defendant and decreed 
against the 1st defendant only He. 1,250-9-10, 
the amount in proportion to the portion of 
the estate of which he was in possession. The 
present appeal was against that decree, 

. . The Hon'ble Mr. B. N. Sarmu, for the Àp- 
pellants;—'The decision of the lower Court is 
entirely wrong. Under section 69 of the Indian 
Contract Act the plaintiff is entitled to 
claim the whole amount from Ist defendant 
and 6th defendant. Under section 69 and 
70 of the Indian Contract Act he has a 
right to claim. Rajah of Vizlanagram v. 
Setrucherla Somasekhararaz (1) clearly says 
that all co-owners are personally liable. 
The facts that the estate lies within the 
jurisdiction of another Court is no reason 
for refusing a decree. Gajapathi Kristina 
Chendra: Deo Garu v. Srinivasu Charla (2). 


: As regards the liability of the lst defend- 
ant, it is only by his conduct that the 
villages were brought to sale and my 
client is entitled to claim the whole from 
him under section 69 of the Indian Contract 
Act. < 


Mr. V. Ramesam, for the Respondents:— 
As regards the liability of the 6th defen- 
dant it is clearly not personal. The decisions 
are unanimously to that effect. Subramania 
Ohetty v. Mahalingaswami Sivan (8), Puthen- 
purayil Amman Paruykyt v. Mangalaserr Pulli- 
kandi Pakram Haji (4), Naraina Pad v. Appu 
(5). And the suit must be one to enforce a 
charge and should be brought in the place 
within whose jurisdiction the estate lies. 
As regards the Ist defendant, the right is one 
to claim contribution and that is analogous 
to section 82 of the Transfer of Property Act 
and section 55 of the Transfer of Property 
Act. Where the person who is interested 
in the payment pays it the claim is only one 
for contribution. Mangalathammal v. Nara- 


a) 26 M. 686 at p, 713. 
(2) 20 Ind. Cas. 445; 25 M. L. J. 439; 14 M. L. T. 
20; (1914) M. W. N. 99; 38 M. 235. 

(3) 3 Ind. Cas. 624; 33 M. 4l; 19 M. L. J. 627; 6 
M. L. T. 198. 

(4) 16 Ind. Cas. 262; 24 M_L. J, 648; 36 M. 493. 
- -(6) 28 Ind, Cas. 456, 


yonaswamt Atuar (6), Manindra Chandra 
Nandy v. Jamahir Kumari (7), Moule v. 
Garrett (8). . 


This appeal coming on for hearing on 
the 26th and 27th July 1915, and having 
stood over for consideration till this day, 
the Court delivered the following 


JUDGMENT, 


Srinivasa ÁlYANGAR, J.—Two points are 
raised in this appeal, first as to the liability 
of the 6th defendant, second as to the amount 
recoverable from the lst defendant, the re- 
gistered holder. 


So far as the 6th defendant is concerned, 
it is clear that the plaintiff cannot re- 
cover anything personally from him as he 
was under no personal obligation to pay 
the proportionate revenue to the Government. 
It is now settled that the only person who 
is personally bound to pay the reveune to 
Government is the registered holder, who is 
called the defaulter in the Revenue Recovery 
Act, and that co-owners or co-sharers who 
are not also registered holders, are not under 
any such obligation, though the Government 
revenue may be a charge on the lands in 
their holding. Subramania Chetty v. Maha- 
lingaswami Sivan (3). Payment of the re- 
venue by the plaintiff could not give him 
a larger or higher right than what the 
Government had. See Ghose on Mortgages, 
page 371; Freeman on Co-tenancy, pages 
254 and 349. On this principle this Court has 
held in Puthenpurayil Ammal Paruykyd v. 
Mangaleswart Pullikandt Pakram Haji (4) and 
Narain Pat v. Appu (5) that a person who 
pays the whole revenue to the Government 
under circumstances similar to the present 
ease, is not entitled to a personal decree 
against the co-owners or co-sharers who 
were not under a personal obligation to pay 
to the Government. The observations of 
Bhashyam  Ayyangar, J., in Rajah of 
Vizianagram v.  Setrucherla — Somasekha- 
raraz (l', were based on the assumption 
that all the co-owners or co-sharers were 
liable personally to pay to the Government. 
Nor do we think that section 70 of the 
Contract Act has any application to the 


(6) 17 M. L.. J. 250; 30 M. 461. ii 

(7) 9 C. W, N. 670; 32 0. 643. 

(8) 7 Ex. 101; 41 L. J. Ex. 62; 26 L.-T. 307, 20 
W, R, 416, 
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present case. The ease of Gajapathi Kristna 
Chendra Deo Garu v. Srinivasa Oharlu (9), on 
which Mr. Sarma relied, has not been fol. 
lowed in Rajah of Pittapuram v. Secretary 
cf State (9), in which all the previous cases 
were reviewed by Spencer, J., and this 
ease was followed in Narain Pai v. Appu (5) 
by Sadasiva Aiyar, J., who was himself a party 
to the decision of Gajupathi Kr stna C hendra Deo 
Garu v. Srinivasa Charlu (2). The caseof Yo- 
gainbal Boyee Ammani Ammal v. Naina Pillai 
Markayar (10) is alao to the same effect. If 
the 6th defendant had heen personally liable 
to pay, the Sub-Court of Vizagapatam would 
have jurisdiction to pass a money decree, 
though the 6th defendant was residing in 
the Agency Tracts, as the cause of action 
arose at leastin part within the jurisdiction 
of the Vizagapatam Sub-Court; but that 
Court has no jurisdiction to enforce a charge 
over the portion of theestate purchased by 
the 6th defendant as it is situated in the 
Agency Tracts, and the plaintiff must be 
left toenforce his charge in the Agency 
Courts. We, therefore, confirm the decree of 
the lower Court as regards the 6th defend- 
ant. 


The next question which alone admits of 
any doubt, is the amount which the plain- 
tiff is entitled to recover from the first de- 
fendant, the registered holder, The plaintiff, 
the lst defendant and the 6th defendant are 
each in possession of portions of the estate. 
The Government revenue paid by the plaintiff 
accrued due after the purchase by the plain- 
tiff and the 6th defendant of portions of the 
property in execution of a mortgage decree, 
If it was a case of a private sale under section 
55 of the Transfer of Property Act, the plain- 
tiff and the 6th defendant would each be 
bound to pay the proportionate share of the 
Government revenue due on the lands in their 
possession ; the fact that the purchase was 
made in a Court-sale does not make any 
difference. The position, therefore, is this: 
there wasa charge on the whole estate in 
favour of the Government, and the register- 
ed holder, the ist defendant, was also 
personally liable to pay the amount of the 
charge to the Government. (Weare assum- 
ing that the statatory liability of the regis- 


(9) 25 Ind, Cas. 783; 16 M. L. T. 375. 
(10) 3 Ind. Cas. 110; 33 M. 15,6 M.L. T. 
M. L. J. 489. 


162; 19 


a 


17 


tered holder is a personal liability.) -The case 
is analogous to that of a mortgagor who 
has covenanted to pay the mortgage money 
and who afterwards sells portions of the 
mortgaged property to several persons subject 
to the mortgage. Ar between the mortgagor 
and his vendees, the mortgagor would be 
liable in proportion to the value of the pro- 
perty in his hands while his vendees would 
be liable in proportion to the value of the 
property in their hands. This, of course, would 
not affect the rightof the mortgagee to 
enforce the personal covenant against the 
mortgagor or the charge against any portion 
of the mortgaged property. Jfin such a 
casethe whole amount is collected from the 
mortgager on his personal liability or by the 
sale of the praperty in the hands of any one 
of the owners, the person who so paid the 
money or out of whose property the mortgage 
amount was realised, would be entitled ' to 
contribution fromthe property of the other 
owners under section 82 of the Transfer 
of Property Act. The mortgaged property 
is considered the primary fund for pay- 


ment of the mortgage-debt. [Jones on 
Mortgages, section 736 and section 740; 
also see Palmer v. Hendrie (11).] M, 


therefore, the present plaintiff had asked 


.for contribution out of the properties, he 


could not have recovered more than the 
amount payable by the Ist defendant in 
proportion to the value of the property in 
his Lands. Forexample, if tre plaintiff was 
the purchaser of a rd share, 6th defend. 
ant another ird, the Ist defendant re- 
maining in possession of the other third, 
whoever paid the whole of the charge, whether 
plaintiff or the 6th defendant or the Ist 
defendant, would be entitled to recover 4rd 
from each of the remaining two as a charge 
on the property. Does the fact that the 
plaintiff sues under section 69 of the Contract 
Act to recover the money personally from 
the registered holder, make any difference as 
regards the amount claimable from him? 
Reading the terms of section 69 literally. In the 
case supposed, the plaintiff, it may be contend- 
ed, would be entitled to recover the whole 
amount and not merely rds or rd personally 
from the registered holder, for the lst defend- 
ant’ was the person who in law was bound to 
pay the revenue; the plaintiif, of course, was 


interested in the payment, 2. e, he was not a 
(11) 27 Beay. 349; 54 E,:R. 186; 122 R. R. 426, 
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volunteer. That, I think, would be manifest- 
ly absurd, for the property in the hands of 
the plaintiff is itself liable to pay jrd of the 
Government revenue and it is this liability 
on his part that gives him a right to make 
the payment at all to the Government, so as 
to enable him to recover back from the co- 
owners the share of the revenue which they 
personally were bound to pay or for which 
the property in their hands was liable. A 
simple illustration will make this matter 
clear. A mortgages certain lands to B and 
sells the property subject to the mortgage to 
©. Supposing B sues O on the mortgage, 
and O to save the property pays the mortgagee; 
‘could O recover the money from 4, he being 
the person who under law was bound to pay 
within the meaning of section 65? Clearly not; 
for as between A and OC, C is the 
person who is bound to discharge the 
debt, though so far as B, the mortgagee, is 
‘concerned, there is novation of the liability 
of A; the position of A in such cases is 
said to be analogous to that or a surety, O be- 
-ing the principal debtor. It is the ultimate 
liability that determines the right to recover 
the amount paid to discharge the original 
liability. It is possible to contend in the 
ease above said that O is entitled to recover 
from A personally the amount of the mort- 
gage-debt, but that A, in his turn, would be 
entitled toa charge upon the mortgaged pro- 
perty for the sum which he paid to O and 
recover as muchas he can from the mortgaged 
property, which amount may conceivably be 


‘less than the amount which he paid; this. 


would be untenable, because the purchaser of 
‘the property subject to the mortgage would 
then be entitled indirectly to recover back 
the amount paid by him for the sale of the 
‘equity of redemption. To put the converse 
case, if A had been sued by the mort- 
pagee personally and had been obliged to 
pay B, he certainly would be entitled to call 
on O to pay back the money which he paid. 
‘In an English conveyance on sale of the 
equity of redemption a covenant would be 
‘implied on the part of the vendee to indemnify 
‘the vendor from ull the consequences of non- 
payment of the mortgage amount by the 
‘vendee. Under the Transfer of Property 
‘Act, section 55, though there is no implied 
‘covenant of indemnity, the same result would 
follow as the Statute makes it obligatory on 
the part of the vendee tó discharge the mori- 


gage as between him and his vendor, though 
the liability of the vendor-mortgagor to his 
mortgagee is not affected. It is clear, 
therefore, that the person who is interested 
in the payment mentioned > in section 
69 must be a person who, as between himself 
and the defendant, was not bound to pay, 
though the defendant may be under an obliga- 
tion to pay to a third party. [See Mangala- 
thamma v. Narayanaswami Atyar (6) and 

Manindra Ohandra Nandy v. Jamahir Kumari 
(7)]. Whether the basis of section 69 is the 
Common Law action of “money paid at the 
defendant’s request” or the equitable doztrine 
of subrogation, does not much matter, as the 
plaintiff can in either case recover only from 
the person ultimately liable. [See Moule v, 
Garrett (8), per Cockburn, C.J., citing Leake; 
Sheldon on Subrogation, page 15, section 11]. 
In this case, if the plaintiff and the 1st defend- 
ant were the only two persons who had an 
interest in the property, and if the plaintiff 
had paid the whole of the Government 
revenue, he could not have recovered more 
than the share payable on account of the pro- 
perty in the hands of the defendant. Is the 
plaintiff also entitled to recover from the 
Ist defendant the proportionate share of the 
revenue payable on account of the properties 
in the hands of 6th defendant, . because the 
plaintiff is not the person Hable to pay that 
sum? If the plaintiff is allowed to recover 
from the lst defendant the amount payable 
both on account of the properties in his hands 
and in the hands of the 6th defendant, unless 
the first defendant is in his turn subrogated to 
the rights of the plaintiff (which is more 
than doubtful),the first defendant would have 
been compelled to pay the amount really 
payable by the 6th defendant; that, I think, 
would be unfair. The present suit is a suit 
for contribution and it was, ofcourse, necessary 
to make all persons who are Hable to con- 
tribute, whether personally or out of their 
properties, parties, in order to fix the 
proportionate amount which each person 
was ultimately bound to pay. If section 
62 applies to a suit for contribution, it may 
be that no effective relief could be given 
against all the parties so as to dispose 
of all matters in controversy and 
avoid multiplicity of suits. In Futteh Ali v. 

Gunganath Roy 12 it was doubted whether 


a suit for contribution comas within- the 
(12) 8 O. 113; 10 C, L. R. 20, ud 3 
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sebpe of section 69, 


“The person interested in the payment 3 


of money" must, we think, be a person 
who is not himself bound to pay the whole 
or- any portion of the amount. It is to be noted 
that there are express provisions in the 


Contract Act for contribution in the cases of . 


joint promisors and co-sureties. (Section 
43, clause 2, and sections L4; and 147.) We 
are, therefore, inclined to hold that section 
69 does not apply toa suit for contribution 
atall. The result is’ the appeal is dismissed 
with costs. 
Wauurs, C. J.—I agree. 
ze : Appeal dismissed. 


! MADRAS HIGH COURT. 
Civiu AppgaL No. 135 or 1914... 
August l1, 1915. 
Prasont—Sir John Wallis, Krr., Chief Justice, 
' and Mr. Justice Srinivasa MT ungue. 
NATHAR HUSSAIN MEERA LEVAT 
ROWTHER AND ANOTHER—ÜLAIMANTS 
— APPELLANTS 
versus 

Tug DEPUTY COLLECTOR or USILAM- 


. PATI—PsTITIONER&— RESPONDENT. : 
Land Acquisition Act (I of 1894), s. 28-—Right of 
owner to compensation for injury dono—Principle— 

Measure of damages, 

*.Where land is acquired for public purposes, the 
owner .thereof is entitled to be compensated for any 
injury done to his other lands even though the loss 
is more than counterbalanted by the advantages 
he gains by the execution of the project. 

Bagle v. Charing Cross Railway Co, (1867) 2 C. P. 638; 

16 L. T. 593; 15 W. R. 1016; 36 L J.O P. 297, followed: 

In such á case the owner is also entitled to damages 
for diminished facilities of communication and access 
to his other lands. 

Appeal against the award of the District 
Court of Madura, in Original Petition No, 
233 of 1913. 

' FACTS.—This is an appeal against an 
award of the District Court of Madura, dis- 
allowing certain items claimed by the appel- 
lant in a Land Acquisition case. There was a 
channel, and on the sides of the channel there 
. were lands belonging to the claimant. The 
Government in order to widen the .channel 
and to make a flood bank acquired certain 
lands belonging tothe claimant on one 3 side 
of it, 


By this acquisition, the claimant had, to 
cross over a great distance to go to his other 
lands for carrying manure, etc. Before the 
Deputy Collector, the claimant claimed com- 
pensation even for this. Both the Deputy 
Collector and the District Court disallowed 
his claim. Against that order, the present 
appeal is filed. 

Messrs. T. R. Ramachandra Aiyar and K. 
S. Jayarama Aiyar, for the Appellants. 

The Government Pleader, for the Respond. 
ent. 

JUDGMENT.—There is uncontradicted- 
evidence that. the remaining lands of the 
claimants were injuriously affected by the. 
construction of the channel and flood bank. 
They are entitled to be compensated for. 
this injury, even if the loss was more than, 
counterbalanced by the advantages they: 
gained from the execution of the project. Eagle. 
v. Charing Oross Railway Oo. (1). What we. 
have to consider is, what would be the injury 
to the claimants if they were cultivating the 
lands themselves, as they might if so. minded? 
It is not very easy to assess the damages 
for diminished facilities of communication and 
access. The figures and evidence of the 
claimants are altogether extravagant; but 
we think that in the’absence of evidence, 
to the contrary, Rs. 500 may fairly be 
allowed. As regards the garden land dealt 


with in paragraph 12 of the award, . the 
District Judge himself says, the lands aré 
probably as valuable as wet lands. We 


increase the award from Rs. 750 to Rs. 1,000 
per acre. As regards the punja lands in 
paragraph 18, we think the award should 
be increased from Rs. 350 to Rs. 500 in. 
view of the considerations mentioned by 
the Judge. As regards paragraph 14, we 
increase the award from Rs. 190 to Rs. 
220, as one of the tamarind trees in 
11854 was overlooked. | 
There will be no order as to costs, 


3 Appeal partly allowed; Decree modified. 


(1) (1867) 2 C. P. 638; 38 L.J. C. P. 207; 16 L T 
593; 15 W. R. 10 16 
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- MADRAS HIGH COURT. : 
` Seconn Civit Appgan, No, 1546 of 1914 
EE Septe - ber 21, 1915. 
Present;—Justice Sir William Ayling, Kr., 
d and Mr. Justice Tyabji. 
SANKARAVELU PILLAI, MINOR, BY HIS 
ADOPTIVE MOTHER AND NEXT FRIEND, 
KARUPPAYHE AMMAL —PralNTIFF— 
zw APPELLANT ' 
versus 


MUTHUSAMI PILLAU—DEFENDANT— 


RESPONDENT 

Registration Act (XVI of 1909), s. 17-—Compromisa 
incorporatet in decree of Oou t, whether requires 
zegistration-—Transfer of property by a Hindu in 
favour of a Hindu widow, effect of —Transfer of Property 
Act (IV of 18932), s. 8. 

Section 17 of the Registration Act does not apply 
to proper judicial proceedings, whether consisting 
of pleadings filed by the parties or of orders made 
by the Court. [p 261, col. L] . ; 

Where, therefore, » compromise arrived at by the 
parties ‘to a case is incorporated in the terms of 
the decree of the Court, such “compromise can 
be adduced in evidence in a subsequent suit not- 
withstanding that it has not been registered. [p. 261, 

ol, 9. 
$ u Naik v. Ganga Saran Sahu, 20 A. 171; 25 
T. 4. 8; 2 C, W. N. 129; 7 Sar. P. O. J. 278; Pranal 
Anni v. Lakshmi Avni, 22 M 50%; 261. A. 101; 3 €. 
W. N. 485; 9 M. L. J. 147, followed. 

Where, a claim by a Hindu widow to a certain 
property as absolute owner was compromised 
by giving to the claimant one-fourth of the 
property in dispute and it was admitted that this 
one-fourth was far in excess of what she would 
have been entitled to get if it were intended 
merely to take the place of her maintenance: 

Held, that the presumption of Hindu Law that 
ins transfer by a Hindu male to a Hindu female only 
u limited estate is granted, did not apply and 
that the transfer was an absolute transfer gov- 
erned by section R of the Transfer of Property 
Act, [p. 262, col. 2.] 


Second appeal against the decree of the 
Court of the Temporary Subordinate Judge 
of Ramnad at Madura, in Appeal Suit No. 513 
of 1918, preferred against that of the Court 
of the District Munsif of Satur, in Original 
Suit No. 269 of 1912. 


FACTS of the case appear 


from the 
judgment. 


Mr. K. V. Krishnaswami diyan, for the 
Appellant.-——Exhibit IL is merely a com. 
promise and it is only under that document 
that the defendant claims. It is neither a 
decree nor au order within the meaning of 
section 17 of the Registration Act and does 


M 


requiré registration; E 
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In Natesan Oheity v. Vengu Nachiar (1) and 
Ravula Parti Ohelamanua v. Ravula Parti 
Rama Row (2), it was held that only orders 
or decrees of Court do not require registration, 
while compromise petitions filed in the course 
of the suit do require it. No decree was passed 
upon Exhibit B and the suit was dismissed. 

As regards the interest taken by the widow, 
the general presumption is, that a Hindu 
widow takes only a life-interest in the estate 
transferred to her by a male. The property 
is given to the widow for “food and clothing” 
and it means that only a life-interest 
tended to be given to her. . 

Mr. T. M. Krishnaswamt Atyar, for the Re- 
spondent:—The document is admissible in evi- 
dence without registration, as it was referred 
to in the order disposing of the suit and was in 
fact acted upon. Bindesrd Naik v. Ganga Saran 
Sau (8), Pranal Anni v. Lakshmi Anni (4). 

As regards the interest taken by the widow, 
the intention that might be ascribed 
to the transferor, must be in accordance 
with the intention that he may be presumed 
to have under section 8 of the Transfer of 
Property Act and section 82 of the Indian 
Succession Act. In this case the widow asserted 
an absolute right to the whole property, and 
she was given 1/4th of the property. The 
intention, therefore, was rather to give her an 
absolute interest than merely a life-interest, 

JUDGMENT. 
- Tyas, J.— Two main questions arise for 
decision in this appeal, in which the rights 
of the parties under Exhibit II have to be 
determined. à 

The first question is whether Exhibit IT 
required registration, or whether it can be 
adduced in evidence and can affect immove- 
able property notwithstanding that it has not 
been registered. This question depends 
primarily upon the effect of sections 17 and 
49 of the Indian Registration Act. Section 
17 provides in the first instance that the 
documents mentioned thereinafter shall be 
registered if the property to which they relate 


is in- 


(1) 8Ind. Cas. 701; 33 M. 102; 6 M. L. T. 313; 20 
M. L. J. 20. 

(2) 12 Ind. Cas, 317; 86 M. 46; 10 M. L. T. 232, 91 
M. L. J. 870; .1911) 2 M. W. N. 265. 

(8) 20 A. 171; 26 L A. 9, 2 C. W, N. 126; 7 Sar P. 
C. J. 278. ' 


i s M. 608; 26 I. A. 101; 3 C. W, N. 485; 0 M, L, 
J. 147, for La 
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is situate in certain districts. Then certain 
classes of documents are mentioned which 
are all such as operate to create, declare, 
assign, limit or extinguish any right, title or 
interest in immoveabte property; and include 
gifts and leases. Then the second sub-section 
of section 17 excepts twelve kindsof documents 
which need not be registered, though it might 
otherwise have been considered that clauses 
(b) and (c) of sub-section (1) covered them, in 
other words, that they were documents of 
the classes mentioned above. Amongst the 
excepted class of documents is mentioned, 

‘any decree or order of a Court or any award. » 

Section 49 provides inter alia that no docu- 
ment required by section l7 to be registered 
shall affect any immoveable property compris- 
ed therein unless it has been registered. 

The first argument of the appellant is 
that Exhibit Il is a non-testamentary instru- 
ment purporting to create an interest in real 
property and ought, therefore, to be register- 
ed under section 17, unless jt is a decree or 
order of the Court, and that it is not a decree 
or order. 

On this question there are two short 
dicta of the Privy Council to which it is 
necessary to refer. The first of them occurs 
in Bindesrt Naik v. Ganga Saran Sahu (3). 
Their Lordships there state that “they 
are satisfied that the’ provisions of section 
17 of the Act do not apply to proper 
judiejal proceedings, whether consisting of 
pleadings filed by the parties, or of orders 
made by the Court." Then in Pranal Anni 
v. Lakshmi Anni (4) they state: “the razi- 
namah was not registered in accordance 
with the Act of 1877; but the objection 
founded upon its non-registration does nof, 
in their Lordships’ opinion, apply to its 
stipulations and provisions in so far as these 
were incorporated with, and given effect to 
by, the order made upon it by the Subor- 
dinate Judge in the suit of 1885. The 
razinamah, in ‘so far as it was submitted to 
and was acted upon judicially by the léarned 
Judge, was in. itself a step of judicial 
procedure not requiring registration; and 
any order pronounced in terms of it con- 
stituted res judicata, binding upon both the 
parties to this appeal who gave their consent 
to it.” 

Tt seems to me that when these two 
passages in their Lordships’ judgments are 
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read together,—and it is significant that 


Lord Watson delivered the opinion of the 
Privy Council in each case—the principle 


upon which their Lordships proceeded 
appears to be that, inasmuch as under 
the law as regards registration read 


together with the law relating to res judicata, 
orders and decrees of the Court do not 
require to be registered, all such other 
judicial proceedings also as are necessary 
to be referred to in order to determine 
what it is that has become res judicata 
~—all such other judicial proceedings also 
are excepted from the provisions of tha 
Indian Registration Act: unless this were 
the case, the law relating to res judicata 
would Le subject to the proceedings of 
the Court being registered, which, it is 
elear, could not have been the intention of 
the Legislature. 

There are two decisions of this Court 
bearing upon the point under consideration, 
apparently conflicting with each other, Natesan 
Chetty v. Vengu Nachtar (1; and Ravula Parti 
Chelamanna v. Ravula Parti Rama Row (2). It 
seems to me that it is unnecessary for us in 
the present case to determine the question 
on which the conflict of opinion arises, 
For taking the view of the Privy Council 
to be as I understand it, in the present 
case, it seems to me that the composition 
between the parties must be taken to 
have been incorporated in the decree of 
the Court, Exhibit V, which refers in terms 
to the compromise, Exhibit 1T, and purports to 
sanction it on behalf of the minor. It is 
true that the ultimate, operative part of 
the decree purports to be merely that 
the suit shall be  d'smissed, yet read as 
a whole, it seems to me to be clear that 
the decree incorporates the terms of the 
compromise. 


| feel, therefore, no hesitation in arriving 
at the conclusion that the lower Appeliate 
Court was right in tbe conclusion at 
which it arrived, that Exhibit If ean be 
adduced in evidence and can be read as 
part of the decree, Exhibit V, so as to 
affect the immoveable property compromised 
therein notwithstanding that it has not been 
registered. 

-I .eome- to the- second point which ' was 
argued before- us; namely, that on the 
true constriction = of -Hxhibit II the “1st 
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defendant therein referred to, acquired only 
a limited or a widow’s estate in the 
property mentioned. We had recently to 
consider in Second Appeal No. 2559 of 
19:3 the effect of the decisions of the 
Privy Council and of the Courts of India 
which lay down that the ordinary intention 
of a Hindu in making a ‘transfer of 
property to a Hindu woman ought to be 
taken into consideration when the deed of 
transfer is to be construed, and that the 
presumption, in the absence of something 
clear to show the contrary, is that only a 
limited estate is granted; the presumption 
may be rebutted by words showing that 
unrestricted power to alienate was given 
or that the estate was to be heritable by 
the heirs of the woman, and not to revert 
to the heirs of the grantor of the interest. 
I pointed out in that appeal that this rule 
must be taken to be an exception to the 
general law laid down in section 8 of the 
Transfer of Property Act and section 89 of 
the Indian Succession Act, and though I 
was myself inclined in that case to take 
the view that the full rights were given 
to the donee under the instrument, I felt 
pressed by the fact that both the lower 
Courts had decided to the contrary effect 
and that my learned brother agreed with 
the view taken by them,- In the result I 
thought that it was not a case in which 
it was incumbent upon me to give effect 
to my own inclinations. I, therefore, agreed 
to the dismissal of that appeal. 

In the present case, the circumstances 
seem to be materially different. We have 
the fact, first of all, that Exhibit II was 
a compromise in the course of a litigation 
brought about, as is clear from the facts 
mentioned to us, by the widow for the 
express purpose of asserting an absolute 
right to the property which was the 
subject-matter of Original Suit No. 429 
of 1904; secondly, the plaintiff, it is stated 
in Exhibit II, has no right, interest or 
claim whatever in the property allotted to 
the widow; on the other hand,there is no 
doubt a reference to the fact that the 
absolnte rights given under Exhibit II to 
the widow are “towards her food and 
elothing charges.” Thirdly, the property 
that is given to the widow is only a 
fourth of what she claimed, and it is a 
part of the oappellant’s case that this ong- 
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fourth would be far in excess of what 
she would have been entitled to get if 
it were intended merely to take the place of 
her maintenance. On these facts, it seems 
to me that if is section 8 of the Transfer 
of Property Act rather than the presump- 
tion of what a Hindu would ordinarily de 
when he purports to transfer, of his own 
free will property to a Hindu woman, that 
should govern the construction of this 
document. It seems to me that there is 
nothing to show that the dominant factor 
was the desire or the intention of the 
transferor to give only such an interest in 
the property as he would of his own free 
will like to give. The parties were at arm’s 
length. A claim was put forward to the 
absolute title to the whole of the property 
and that claim was compromised by 
giving to the claimant one-fourth of the 
property. It seems to me, therefore, that 
there is no room for the presumption 
being drawn that that one-fourth of the 
property must have been given on the 
terms on which ib would have bean given 
had it been a free gift. It seems to me 
that as a consequence, Exhibit II must be 
given effect to as an’ absolute transfer 
of the property, in accordance with the 
decision under. appeal. 

I would, therefore, dismiss the äppeal witli 
costs. 

AYLING, J.—I entirely concur with my 
learned brother in holding that the razina- 
mah, Exhibit Il, does not require registration 
to render it admissible in evidence or 
operative as a transfer of the suit property to 
Minakshi. 

As regards its correct interpretation, I am 
not free from doubt; but as my learned . 
brother is clearly of opinion that the con- 
struction adopted by the lower Appellate 
Court is correct, | am am not prepared to 
differ from him on this point. 

The second appeal is dismissed with costs. 


Appeal. dismissed.. . 
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ANTONI JUAS PRABHU V. RAMAKRISHNAYYA. 


J MADRAS HIGH COURT. 
-- APPEAL AGAINST Orper No: 282 op 1914. 
September 24, 1915. 
Present:—My, Justice Sadasiva Aiyar and 
i ©- Mr, Justice Napier. 
: ANTONT JUAS PRABHU-— DEFENDANT 
x No. 1— APPELLANT 
versus 


` RAMAKRISHN AYYA AND OTHERS— 


. PràiNTI FP AND DEFENDANTS— RESPONDENTS, 
Civil Procedure Code (Act V of 1908), s. 151, O. XLI, 
2. 23—Appeal—New arty, addition of—Remand to 

"lower Court—Procedure, 

Where an Appellate Court adds a new party, it 
has inherent power to reverse the decree of the 
Court of first instance and remand the case for 
re-trial. This power has not been taken away by 
Order XLI, rule 28, Civil Procedure Code. 


Appeal against the order of the District’ 


Court of South Canara,in Appeal Suit 
No. 279 of 1913, preferred against the 
decree of the Court of the District Munsif 
of Mangalore, in Original Suit No, 10 of 
1912. 


` FAOTS. The anit. was for a dênta nation 
that the plaintiff was entitled to take water 
to his field from a channel adjoining the 
field of the defendant and for an injunction 
` to restrain the latter from interfering with 
the plaintiff's ‘right. The Court of first 
instance ‘decreed- the suit, On appeal, tlie 
District Judge thought? that the addition 
of a` new party was necessary and so he 
added that party and remanded the suit 
for fresh disposal. Against the said order 
of remand, the present Civil Miscellaneous 
Appeal was filed. 


Mr. K. Yegnanarayana Adiga, for the Appel- 
lant: The power to remand is only a power 
conferred: by Statute. In this case the remand 
by the lower Appellate Court was entirely 
without jurisdiction. Order XLI, rule 23, 
Civil Procedure Code, has no application, as 
the Court of first instance did not dispose 
of the case on '& preliminary point. So 
far as power to ‘remand is concerned, there 
has been no change in the law. Though 
section 564 of the Code of 1882 has not 
been re-enacted in the Code of 1908, the, 
power to remand under the new Code: is the. 
saime “as under the old: Code- Nabin ‘Chandra: 
Tripati-v. Pran Krishna Dey (1) ` Thè proce” 
dure which ought to have been followed by. 


us 20 Ind. Cas, 89; 41 Le: 108; 18 C. L, J, 013, 
eo NS La 
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the Appellate Court was to have framed 
the necessary issues and heard the case 
itself or to have ‘sent the case down under 
Order XLI, rule 25. Ganesh Bhikaji v. 
Bhikaji Krishna (2) and Kelu Mulacheri Nayar . 
v. Chindu (3). 

Mr. P. V. Parameswara Iyer for Mr. C. 
V.-Anantakrishna Iyer and Mr. B. Sitarama 
Rao, for the Respondents, were not called 
upon, 

JUDGMENT. 

Sapastva Arvar, J.—I agree that ihe 
appeal should be dismissed with plaintiff's 
costs. 

The Appellate Court has power td’ 
reverse and remand for re-trial in n case 
like the present where a new party is added 
inappeal. That power is inherent in the: 
Court and has not been taken away 
by anything in Order XLI, rule 23 ofthe 
Code of Civil Procedure, especially as the 
prohibitory provision in section 564 of the 
old Code of Civil Procedure has not been 
reproduced in the new Uode. 

Narrgg, J.—1 have held elsewhere that the 
power to remand is limited to cases where 
decisions on preliminary points are set aside 
by the Appellate Court. This view applies 
only, however, to cases where the construc- 
tion of Order XLI, rales 23,. 24, 25 is a 
deciding factor. In my opinion, where an 
Appellate Court has added a party, those 
rules are inapplicable and we have to seek 
the proper procedure in section 151, the 
Code not having made rules applicablé to 
the position. We are not shown any reason 
why the procedure of the lower Appellate 
Court is unsustainable and I think that it is 
on the whole the most convenient. The 
appeal will be dismissed with costs of plain- 
tiff. 


Appeal dismissed. 
` (2) 10 B 898, M ` 
(3) 19 M. 157. 
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GLANOY v, GLANCY, 


LOWER BURMA SRM AEN COURT. 
FULL BENCH, 


Civi, Revision Petition No. 9 or 1914. 
January 13, 1915. 

Present:— Justice Sir Charles Foz, KT., 
Chief Judge, Justice Sir Henry Hartnoll, Kt., 
and Mr. Justice Parlett. 
BRIDGET THERESA MARY GLANCY— 
PENTI NER 
versus 


JAMES GLANCY—- RESPONDENT. 

Divorce Act (1V of 1869), s. 10- Dissolution of 
marriage—Desertion— Adultery, admission of, when not 
sufficient— Delay in filing petition, effect of. 

The petitioner and the respondent were married 
on the 12th August 1890. They lived together till May 
1892 when the petitioner left the respondent owing 
to his intemperate habits. Since then, they never met. 
The respondent who was in the Indianarmy, left the 
army and went to England. In 1911! the petitioner 
obtained his address from the War Office and wrote 
to him. In reply to this, he wrote: "you ask me if 
I have ever misconducted myself with any woman 
since you and I parted. I have misconducte myself 
with several women since I parted with you, but I 
will not give you their names for obvious reasons” 
The petitioner thereupon sued for divorce on the 
ground of adultery coupled with desertion: 

Held, (Fow, C. J., dissenting.) that the admission 
in the letter was not sufficient proof of adultery. 
[p. 266, col. 2; p. 267, col. 1.] 

Held, also, that under the circumstances, there was 
no abandonment against her wish. [p. 265, col. 2; 

p. 267, col. 1.] 

P Per Fox, © J.—Disinclination from religious 
motives cannot be regarded as sufficient excuse 
for not taking action for obtuining the remedy 
which the Jaw provides for an injured wife and for 
delaying presenting a petition. [p. 66, col. 1.) 

Per Parlett, J.- A wifé who seeks to prove deser- 
tion, must give evidence of conduct on her part 
showing unmistakably that such desertion was 
against her wish actively expressed. The husband 
must have wilfully absented himself from her in 
spite of her wish. [p. 260, col. 7.] 

Subsequent conduct cannot transform what was 
à volunta separation into desertion by the 
husband. [p 67, col 1.] 


Mr. Ray, for the Applicant. 


JUDGMENT. 

Fox, C. J.- In this ease, the wife petitioned 
for divorce from her husband on the grounds 
of his desertion and adultery. The petition 
was presented on the 2nd December 1912. 
The parties had not co-habited since May 
1892, The only evidence of the husband’s 
adultery was admission of it by him ina 
letter dated ths 18th November 1911 written 
in veply toa letter of the wife’s to him, 
Tha husband has not defended the suit. The 
parties were married in Madras in 1590. 
The husbend was at the time a Colour. 
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Sergeant in a British Regiment. They came 
with the regiment to Mandalay in January 
1891, and lived there together until May 
1892, when the wife returned to her parents’ 
house in Madras. Her life during this 
period must have been a very unhappy one. 
Her husband was much addicted to drink 
and was twice tried for drunkenness whilst 
she was living with him. He frequently 
stopped away from their home late at night, 
and was often out the whole night, but 
evidently not on duty. He neglected her, 
and did not give her sufficient money to get 
necessaries, and in consequence, she had to 
sell her jewellery and wedding presents and 
to obtain money from her parents. She 
admits that she suspected he had been 
guilty of adultery during the period, but she 
does not say that she ever taxed him with 
it atthe time. They parted amicably when 
she went to Madras, he promising to send 
her money. She says, she did not leave him 
with the idea of parting with him altogether. 
Her reasons for going away from him were 
that she was very unhappy owing to his 
grossly intemperate habits and his neglect 
of her, but she hoped he would reform and 
have her back. Any hope of his reform she 
may have entertained, must soon have been 
dispelled, for he was tried again for drunken- 
ness, and was then reduced tothe ranks. 
He sent her no money, and she in 1893 
commenced training for qualification as a 
nurse. She obtained qualifying certificates 
in 18985 and earned her livelihood asa nurse 
until 1906. Since then she has been manag- 
ingan hotel. From Maudalay, her hasband’s 
regiment went to Lucknow, and he took his 
discharge from the army there. From 
Lucknow, he wrote to her a few letters which 
she describes as just ordinary letters, and 
she wrote to him. She says that he never 
asked her to re-join him She does not say 
that she ever asked him to take her back and 
to provide her with a home. He wrote and 
told her he was going to Fngland, and he 
left India in 1900 without giving her any 
address. She got his address through the 
War Office ard wrote him two letters in 
1902 and one in 1908, but received no 
replies to them: the last was returned through 
the Dead Letter Office. In 1903, she went 
to England in attendance ona lady, but did 
not see him. Her letter, which received a 
reply in his letter ofthe 18th- November 
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1911, was evidently inspired by some Lawyer. 


-It must have been designed to obtain from 
him admissions, of his having vommitted 
adultery since they parted. The reply was 
callous in the extreme, but I do not take it 
that he meant that he had seduced several 
respectable women. It goes to show that he 
had never reformed his life, and that he did 
not mean to do so. 

The explanation the petitioner gives of 
her long delay in bringing the suit was, 
firstly, that she thought he wovld reform 
and re-join her, secondly, that her religion 
made her very reluctant to seek'a divorce, 
and thirdly, that until she received his last 
letter she did not know his address. 

Three questions arise in the case: the first 
being whether there was a desertion or 
abandonment of her against her "wish, the 
second, whether his having committed adultery. 
has been sufficiently proved, and the third, 
whether she has not unreasonably delayed 
taking proceedings. 


. Upon the question of abandonment of her 
against her wish, it appears to me that her 
evidence is very doubtful. Jt was by her 
own wish that she went back to her parents. 
It is difficult to believe that she could have 
hoped that he would reform his life when 
she was away from him. If he did not reform 
when she was with him, it must have 
occurred to her that he was less likely to 
reform if she left him. “It strikes me that 
the real state of affairs must have been that 
she had made up her mind that she could 
not go on living with such a dissolute 
drunkard as he was. His stopping out so 
frequently at nights, could only have one 
meaning, and judging from his continued 
bad ‘conduct, his treatment of her and his 
last letter, it is difficult to believe that if she 
had taxed him with adultery then, he 
would not have admitted it, or at any rate 
that she could not have found out from other 
non-commissioned officers in the regiment 
where her husband was reputed to spend 
so many nights, and have obtained evidence 
of his adultery then. 


If life with him was beyond endurance at 
Mandalay, she could scarcely have entertain- 
ed a wish to re-join him when she heard he 
had been reduced to the ranks for ‘drunken- 
ness, Her entering into training to become a 
nurse sppeozrs to indicate very plainly that 
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she made up her mind as far back as 1893 
thatshe would have to make her own liveli- 
hood and that there was practically no 
likelihood of her ever living again with the 
drunkard she was tied to in matrimony. Her 
religion forbade her to think of the tie being 
cut. She must have made up her mind to 
face the situation, and she did this with 
courage. 

The ordinary rule is that the abandonment 
must have been against the expressed wish 
of the party abandoned. I see no sufficient 
ground for departing from that rule in the 
present case. There is no evidence that she 
ever expressed a wish to return to co-habita- 
tion with her husband. Although he 
abandoned her, abandonment against her wish. 
is nor proved. 


On the question of adultery of the husband, 
considering the picture the petitioner gives 
of him and his conduct towards her, I should 
be prepared to hold that his admission of it 
in his letter was sufficient proof. 

Upon the question of delay in presenting’ 
the petition, although she may have had no 
evidence to prove the adultery until she 
received her husband's letterin 1911, it is 
difficult to believe that she could not have 
obtained evidence to substantiate it if she" 
had made some effort to obtain it. 


Probably such & man ‘ag, he has been, a 
man who evidently wanted. to get rid of his 
wife very soor after their marriage, would 
have admitted adultery at any time she 
taxed him with it. Itis difficult to believe 
that she did not ask him fur some explanation- 
of where he had been spending the nights on 
which he was frequently absent from her in 
Mandalay, and that she could not have found 
out whether anything he told her was irue 
or not. It may,no doubt, have been difficult 
for her to find out what sort of life he was 
leading after he left India, but he was in 
India for eight years after they parted and 
itean scarcely have been impossible for her, 
to have gone to where he was at some time. 
during those years to find out what sort of 
life he was lending. 

It is not necessary to put her want of action. 
down to indifference on her part as to what 
his life was. It is more likely to have been, 
due to a convietion that he was beyond all 
hope of reform, and that she could do no good 
either to- him or for herself by doing any-. 
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thing, especially i in view of her belief at the 
time that divorce was not open to her. Dis- 
inclination from religious motives cannot be 
regarded as sufficient excuse for not taking 
action’ for obtaining the remedy which the 
law provides for an injured wife, and for 
delaying presenting a petition for probably 
over twenty years after the time when one 
might have been presented. 


On this ground also I do not think the 
petitioner was entitled to a decree for divorce. 
. I would not confirm the decree of the Dis- 
trict Court. 


"HagrNoLn, J.—The petitioner applies for and 
has been granted a decree for a dissolution 
of her marriage with the respondent on ‘the 
ground of his adultery coupled with desertion. 
It is petitiuner's case that she and respondent 
were married on the 12th August 1890, that 
they lived together till May 1892, when. 
petitioner left respondent owing to his 
intemperate habits. Respondent was then 
stationed in Mandalay. Petitioner went to 
Madras tober parents. Since then, she and 
respondent have never met. Respondent left 
the army years ago when his time was up 
and returned tu England. ln 1911 petitioner 
‘who wished to obtain a divorce got-into 
touch with respondent by obtaining his ad- 
dress from the War Office, and she says that 
she received the letter Exhibit B from him. 
Exhibit B contains the only evidence of 
adultery put forward. In it, respondent 
writes, and I see no reason to doubt that 
the letter comesfrom pétitioner’s husband : 
“You ask me if] have ever miscondnoted 
myself with any woman since you and 1 
parted? I have misconducted myself with 
several women since I parted with you, but I 
will not give you their names for obvious 
reasons." is this admission by itself sufficient 
to hold that adultery is proved P The rule of 
law asto the weight to be attached to an 
admission of this nature is laid down in the 
case of Robinson v. Robinson and Lane (1), 
and is to the effect that the admissions of a 
wife charged with adultery, unsupported 
by any confirmatory proof, may be acted upon 
as conclusive evidence upon which io pro- 
nounce a divorce, provided the Court is 
satisfied that the evidence is trustworthy and 


(1) 18w. & Tr, 3625. 27 D. J. Mat, 915 6 Jur. (x 8.) 
802; - xod Peer = L Aj usas 


"that 


it amounts to a clear, distinct and 
unequivocal admission of adultery. This rule 
was followed in the case of Williams v. Wil- 
liams and Padfield (2), in which case, tke 
Judge Ordinary said: “I entirely concur 
with the observations of the Lord Chief 
Justice as to the great danger of relying 
entirely upon such admissions. In each case 
the question will be whether all reasonable 
ground for suspicion is removed.” 


In the present case I think that it would 
be unsafe to act on respondent’s admission. 
He is written to in England fróm India by 
his wife after many years of separation from 
her, when he knows that she is seeking & 
divorce. He never intends to meet her 
again in this world. What is easier than 
to assist her by admitting adultery, whether. 
he has committed it or not. He finishes up: 

"I wish you welland hope you will do well 
for ‘Anld Jang syne? ” Again, the admission 
itself is not satisfactory. It would be more 
credible if it was an admission of visits to 
prostitutes: but ib requires a stretch of the 
imagination to think that respondent has 
been in the habit of compromising several 
women. I cannot take the statement as 
sufficient proof of adultery. That being so, 
apart from the question of the delay in bring- 
ing the proceedings, I am of opinion that the 
petition must fail. ` 

I would not, therefore, contirm the decree. 

PaRLET, J.—In my opinion itis by no means 
clear what act or conduct is relied upon as 
constituting the desertion of the petitioner 
and from what date it commenced. 

A wife who seeks to prove desertion must 
give evidence of conduct on her part showing 
unmistakably that such desertion was against 
her wish actively expressed, Fowle v. Fowle 
(3). The husband must have wilfully absented 
himself from her in spite of her wish, Thomp- 
son v. Thompson (4). 


The petition alleges that the petitioner left 
her. husband in Mandalay in 1892, and 
went to her parents in Madras owing to the 
intemperate habits of her. husband and his 
inability to support her. No doubt his in- 
temperance and neglect to supply her with 


(2) 1P & D. 29; 35 L. J. Mat. 8; 18 L. T. 610. 

(3) 4 C: 260; 3 C. L. R. 484; 2 Shome L. R. 148. 

(4) 21 L. J. Mat. 65; 1 Bw. & Tr. 9H 4 Jus 
(5.5) 71% 6 W.B, 801. on : 
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‘funds led to their life together being very un- 
‘happy, but the petitioner’s affidavit and evi- 
' dence make it clear that she left him by mutual 
agreement- and under the advice of his 
'supericr officer, hoping, she says, tbat he 
would mend his ways. Frequent and friend- 
tly correspondence, she says, passed between 
thém until 1900. There has been no refusal 
‘by the respondent of a request by the peti- 
tioner to resume ‘conjugal relations, nor, if 
‘there had heen, would it have constituted the 
‘offence of desertion, Fitzgerald v. Fitzgerali 
(5). Such a request, however, might ` have 
been some evidence that the desertion was 
against her wish. J consider that this case 
differs widely from Wood v. Wood (6), where 
the wife was compelled at last by debts 
to separate from her husband, but she did 
allshe could to prevent an entire separation 
and to make it practicable for them to live 
together again. In that case the rule was 
not questioned that, until the husband and 
wife have again do-habited, subsequent 
conduct cannot transform what was a volun- 
tary separation into desertion by the husband. 
I consider, therefore, that the petitioner has 
failed to prove an abandonment against her 
wish. In view of the terms of the respondent’s 
letter and the circumstances under which 
and the period at which it was written, I 
should hesitate to accept it by itself as a 
sufficient proof of adultery committed by him. 
For these reasons, therefore, [ agree that 
the decree should not be confirmed. 
. Decree not confirmed.” 
(5) 1 P. & D. 604; 38 L. J. Mat. 14; 19 L. T. 575; 17 


W. X. 204, 
(6) 8 C. 485; 1 C. D. R. 552. 


MADRAS HIGH COURT. 
Srconp Civin APPRAL No. 1114 or 1912. 
September 14, 1915. 

Presént:~- Mr, Justice Spencer and 
Mr: Justice Tyabji. 

A. SUBBANNA AND OTHERS— PLAINTIFFS 
— APPELLANTS 
VETEUS 


Tur SECRETARY or STATE ror : INDIA 


iN COUNCIL, THR ven Tue COLLECTOR . 


_ OF NORTH ARCOT—Derenpantr— 
RESPONDENT, 
Iuatue-Fuibure df tnamdar to fulfil condition 
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Order of resumption—Suit for declaration of inam- 


| dax's right to hold land free of assessment, when main- 
_tainable— Suit for cancellation of order of resumptio 


— Limitation Act (IX of 1908), Sch. I, Arta, 14, 131, 
Where the Collector resumed a dasabandam inam 


„on account of ihe inamdar’s failure to fulfil the 


conditions of the inam and the imamdar sued after 
12 years fora declaration that he was entitled to 
hold the land free of assessment: 

Held, (1) that the plaintiff was not entitled to 
obtain such a declaration without getting the 


"Collector's order, resuming the inam, set aside; [p. 


269, col. 1.] 

(2) that the suit for cancellation of the order 
ought to have been brought within one year of the 
date of its passing under Article 14'of the Limitation 
Act. [p. 26% col, 1.] 

Second appeal against the decree of the 
District Court of North Arcot, in Appeal 
Suit No. 261 of 1911, preferred against 
that of the Court of the District Munsif 
of Chittoor, in Original Suit No. 719 of 
1909. 


FACTS,.—Plaintiff is the appellant. The 
defendant is ihe Government. Plaintiff is 
a dasabandam | íinamdar, t.e., owner of an 
inam granted for the upkeep of irrigation 
works. Under the znam title-deed he was 
bound to keep the irrigation works ‘in 
repair, but subsequently, the Government 
placed the repair of these irrigation. works 
underthe minor irrigation system. They under- 
took to repair the irrigation worksand plaintiff 
was asked to contribute Rs. 75 towards the 
cost of repairs, The plaintiff. agreed to it 
but wanted time. A long time after the 
village official communicated to him that if 
the money was not paid within three months, 
the inam would be resumed he then applied 
for time and there was no reply. The 
Deputy Collector afterwards communicated to 
the plaintiff an order of the Collector resuming 
the /nam,. Plaintiff brought the present suit 
for a declartion that he was entitled to hold 
the land free of assessment. Both the lower 
Courts found that repairs to the irrigation 
works were necessary, that time- had been 
given to the plaintiff to pay-but he had not 
paid and that the- inam had been rightly. 
resumed and that. sait not having. been‘ 
instituted within one year was barred by 
limitation under Article 14 of Schedule I of 
Limitation Act, i 


Mr. V. R. Ponnusawmy Atyangar, for the 
Appellant: - My prepositions are— 


CL) That.the Government have.no.-right: 
te alter the conditions once fixed hy 
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tthe inam title-deed, by means ofa general | 


G. O. which was never communicated to me. 


2. That if by my conduct I am estopped 
from raising that contention, the Collector in 


this case ‘has never considered the 
question whether this nam should be 
resumed. 


3. That both tke lower Courts are wrong 
in supposing that the suit i is barred by limi- 
tation. 


As regards (1) the cuam title-deed clearly 
casts the borden of keeping the tank in 
repair upon me and the Government have 
no right to alter those conditions by means 
of a general G. O. issued by them. 

[Speencer, J.—But you have accepted those 
alterations and agreed to pay the cost of 
repair. | 

Mr. V.R. Ponnusawmy Atyangar. Not that 
I willingly accepted it; it was forced upon 
me. I insisted that the tank was in good 
condition and required no repair. 

[Srencer, J.—But both the lower Courts 
find that against you. ] 


Mr. V. R. Ponnusawmy Atyangar.—Then 
my next proposition is, if I accepted the 
liability to pay the cost of repair, no 
sufficient opportunity was given to me for 
payment. I demanded six months’ time, but 
I was told that I was granted only three 
months’ time. I got no order from the Col. 
lector providing that in case I did not pay 
within three months, my nam would be 
resumed. That order was never communi. 
cated to me. 


[Svencer, J.—But the Officer of Government 
told you of the order. ] 


Mr. V. R. Ponnusawmy Avyangar.—Is that 
enough? Should not I get something 
from the Collector directly? Am I to 
regulate my conduct according to the 
oral information 1 receive from sub- 
ordinate officials? The Statute casts the 
power to resume only upon the Collector, 
and should he not deal with me direct in 
writing? 

[Tyas J.— Spencer, J. has pointed out 
that there was an oral communication. , 

Mr. V. R. Ponnusawmy Aiyangar.—The 
order distinctly says that if the money is 
not paid within three months, the inum would ' 
be resumed. Does it nob visit me with 
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penal consequences? Am I not entitled to 
get something in writing from Collector? 
The Standing Orders of the Board of Revenue 
require notice before resumption. Where is 
that notice in this case? In the case of ordi- 
nary landlords and tenants notice in writing is 
essential to put an end to the tens .*v, 
and why should it be lessso in the ca» 
of an énamdar? He can claim equal rights 
with Government. His rights are defined 
to.him under the inam title-deed and if 
they are infringed, your Lordships are here 
to enforce his rights. 

[Spencer, J.—1n this case, the Collector has 
resumed the imam. | : 


Mr. V. R. Ponnusawmy | Acyangar.—You 
Lordships have to see whether the resump- 
tion was reasonable under the circumstances, 
In this case, there was neither a notice td 
did the Collector consider the 


me, nor 
question whether this imam should be 
resumed or not. He put an end to valuable 
rights by dealing with the nam in a 


routine manner. He never applied his 
mind tothe question of resumption. 

[Seencer, J.— Then what do you say as 
to limitation? | 

Mr. V. R. Ponnusawmy Atyangar— I say 
that the lower Courts are wrong in suppos- 
ing that Article 14 applies. The Article 
It is a suit to 
establish a periodically recurring right. 
Every time the Collector asks me to pay the 


. assessment, I can say that your order of 


resumption is wrong, and I need not pay 
assessment. Unless the Collector has issued 
a notice in writing that this inam would 
be resumed ifthe sum is not paid within 
three months, the Collector has no jurisdiction 
io resume the nam, and Article 14 applies 
only to cases where the officer has juris- 
diction to act. I can ignore altogether 
the order of resumption. This right 
to hold the land on payment of quit rent 
is in the nature of an “interest in immove- | 
able property," which I can transmit to 
my heirs and is within the scope of Article 
181, Schedule I, of the Limitation Act. Hem- 
Ohandra Ohowdhury v. Atul Ohandra Ohakra- 
varti (1). 

Dr. 8. Swaminadhan, for the Respondent: — 
In this case the «nam. ar has been given time 


(1) 21 Ind.-Cas. 119 at p, 181 19-0. X. 118; 19 0, 
Ww Ni 856. 
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to pay and he has not paid. A distinction 
is drawn between an order which is a 
mere nullity and one bad for irregularity. 
In this case the Collector has acted with 
irregularity ‘and not that he has no 
jurisdiction, Parbati Nath Dutt v. Rajmohun 
Dutt (2) and Raghunath Prasad v. Kaniz 
Rasul (3). 

` As to limitation, Article 14 of the Act 
clearly applies. This is not a periodically 
recurring right, Article 181 of Schedule I 
has no application. 

Mr. V. R. Ponnusawmy Atyangar, in reply: 
—A right to question the order of resumption 
arises to me every time the Collector comes 
and demands payment of assessment and 
itis a perindically recurring right. What 
is there in this proceeding to show that the 
Collector has considered that this inam should 
be resumed. His order of resumption is 
ultra vires, and utterly void. lean ignore it 
altogether. 

JUDGMENT,—The main relief asked for 
in the plaint was a declaration that the 
plaintiff was entitled to hold the land free 
of assessment. The other relief which was 
to recover the assessment collected by the 
Government for one year, was merely conse- 
quential upon the establishment of the right 
asserted by the plaintiff. It is argued that 
the suit was in effect one to establish a 
periodically recurring right for which the 
limitation period is 12 years under Article 
131, Limitation Act. 

But itis clear that the plaintiff is not 
entitled to obtain such a declaration without 
getting the Collectors order resuming 
the dasabandam inam set aside, [see Parbati 
Nath Dutt v. Rajmohun Dutt (2) and 
Raghunath Prasad v. Kaniz Rasul (3)] and 
for this purpose he was under Article 14 of 
the Limitation’ Act bound to bring his suit 
within one year of the passing of that order. 
The present suit having been filed in 199, 
twelve years after the order, is clearly time- 
barred. We are asked to treat the Collector’s 
order as a nullity, but it is clearly not so. 

' Thesecond appeal fails and is dismissed 
with costs. $ 
Apreal dismissed, 


(2) 29 0, 867; 60. W. N. 92. 
.(8) 24 1. 467; A, W. N. (1992) 116. 
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MADRAS HIGH COURT. 
Sgcoxp Cry Appear No. ‘16 or 1911. 
Angust 26, 1915. 

Present; —Mr. Justice Sadasiva Aiyar and 
Mr. Justice Napier. 
VEERARAGHAVA THATHACHARIAR 
AND OTRERS—DEFENDANTS-— ÀÁPPELLANTS 
versus 
KRISHNASWAMI THATHACHARIAR 
AND OTHERS —PLAINTIFFS— RESPONDENTS, 

Res judicata —Erroneous decision on point of law, if 
res judicata. 

An erroneous decision ona question of lawing 
previous suit ia no bar to a subsequent suit between 
the same parties, but the findings of facts and the 
relief given in a previous suit may operate as 
ves judicata. [p. 270, col. 2.] 

Sri Krishna Tata Chariar v. Singara Chariar, 4 M. 
219; Rash Behari v. Mahendra Nath Ghose, 21 Tnd. Cas. 
979; 19 C. L. J. 8& Mangalathammal v. Narayana. 
swam. Aiyar, 90 M. 46l; 17 M. li. J. 260; Bommidi 
Bayyan Naidu v. Bommidi Suryanarayana, l7 Ind, 
Cas. 445; 12 M. L. T 500; ( 9 3) M. W. N. 1; 23 M. U 
J. 548 (F. B.); 37 M. 70, followed, . 

Second appeal against the deeree of the 
District Court of Chingleput, in Appeal 
Suit No. 3,9 of 1908, preferred against 
that of the Courtof the District Munsif 
of Conjeevaram, in Original Suit No. 7 of 
1906. 

Mr. T. R. Ramachandra Adyar, for the 
Appellants. 

Mr. O. Narasimhachariar, for the Respond- 
ents. 


JUDGMENT, 


Sapagiva Aiyar, J.—This suit was brought 
for the recovery of emoluments amounting 
to Rs. 167-1-11. It was decreed by the 
District Munsif for the appreciably lesser 
amount of Rs. 127-4, That decree was 
confirmed by the District Court against 
whose decision this second appeal has 
been preferred, valuing it at Rs. 127-4, 
But the eight grounds mentioned in the 
memorandum of second appeal are concerned: 
only with that portion of the plaintiffs’ 
claim which relates to the emoluments 
due to other temple servants (other than 
the plaintiff) working during the annual 
festival of the Sri Manavala Mahamuni 
Shrine, which is & minor shrine situated 
in the famous Conjeevaram Varadaraja 
swami temple. The emoluments thus in 
question inthis second appealamount to the 
rather paltry sum of Rs. 5-1-0 (at the rate of 
Re. u-18-6 per year for the six years before 
guit). 
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This litigation is now nearly 10 years’ 
old, the plaint having been filed on the 2nd 
January 1906. This second appeal which 
really relates (as above said) to this sum of 
Rs. 5-1-0, is itself now nearly five years’ old 
and has been heard by three different Benches 
of this Court. 


It is well known that this famous temple 
intended for gods’ wordship has been in a 
large degree converted into a field for the 
sowing.of a crop of: continual litigation, both 
civil and criminal, (such litigation being 
mostly of a childish and trivial, though of a 
very intricate and ingenious, character) 
between the Vadagalais and the Tengalais 
during more than 60 years past. The time 
.of the Courts in dealing with this mass of 
‘litigation, cannot be said to be wholly wasted, 
as the legal learning and acumen of both 
Bench and Bar have been sharpened and 
improved and numerous valuable decisions on 
questions of law ‘have found their way into 
the authorised and other reports. 


The small claim connected with the present 
litigation seems to have been first started 
so long ago as in 1852, and that claim is 
whether this sum of Re. 0-13-6 due (in the 
Shape..of cooked rice, uncooked rice or 
money) to other temple servants is to be 
distributed among them by the big Dharma- 
karthas of the Varadarajaswami temple who, 
are Vadagalais, or. by the Archakapari- 
charakas of the Manavala Mahamuni shrine 
who isa Tengalai saint beloved of the 
Tengalai Vaishnavite community to which 
sect the Archakaparicharakas belong. 


I do not think it necessary to deal in 
detail with the 300 pages and more of printed 
matter referred to in the course of the 
argument inthis case (the Exhibits beginning 
in 1890 and coming down to the time of the 
suit). The point to be decided is short and 
simple enough after once the labour of 
sifting and understaniing the mass accumu- 
lated by the litigious nature of the parties 
round that single point, has been accomplish- 
ed. Iam satisfied, after a careful considera- 
tion of the plaint in the suit of 1852, the 
judgment of the Principal Suddar Amin in 
that suit, of the decision in Sri Krishna Tata 
Chariar v. Singara Chartar (1) which deals 


JW 4M. 210. 
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with the c — ee of the diste in that 
suit of 1852, of the execution applications in 
that decree, of the schedule to the plaint in 
Original Suit No. 291 of 1894and of the other 
documents not necessary to be referred to in 
detail that— 

f (a) the decree in the suit of 1852 declared 
the plaintiffs’ predecessors’ right to get this 
Re. 0-13-6 a year from the trustees for the dis- 
tribution to the other templeservants[Tarrive 
ab this conclusion, not, on the ground that 
the construction of that decree is res judicata 
by the decisionin Sri Krishna Tata Ohartar v. 
Singara Chariar (1) as a precedent which is 
entitled to great respect. * I do. not say that it 
is res judicata, but only that I do not wish to 
decide the question whether it is res judicata 
or nob as it is unnecessary. See, however, 
Rash Behari v. Mahendra Nath Ghose(2) which 
seems not to goso faras the decision of this Court 
in Mangalathammal v. Narayanasvami Atyar 
-(3), which laid down very generally that an 
erroneous decision on a question of law in a 
‘previous suit was no bar in a subsequent suit 
between the same parties. Itis also unneces- 
sary to consider whether the decisions in the 
suits to which records F to O relate are or are 
not res judicata in plaintiff's favour]; 


(b) from long before 1852, the custom or 
manwol of the temple has been that the Archa-. 
kaparicharakas are to receive this Re. 0-13-6 
from the trustees for distribution through 
them (the plaintiffs and their predecessors) to 
the other servants; 

(c) that there is a finding also of fact in 
the judgment in the suit of 1852 that such is 
a mamool or custom in this temple. 

The findings of fact in the suit of 1852 are 
clearly also res judi-ata between the parties. 


[See Bommidi Bayyan Naidu v. Bommádi 
Suryanarayana — (4)]. The declaratory 
relief given in that suit is also res 
judicata, even holding that the finding 


that the Archakaparicharakas are entitled to 
receive Ra. 0-13-6 from the trustees isa find- 
ing on a pure question of law and is wrong. 
[See the observations in Mangalathammal v. 
Narayanaswamd Aiyar (3) itself which is 
relied on for the appellants.] It follows that 


(2) 21 Ind. Cas. 979; 
3) 30 M. 481; 17 Me 
4) 17 Ind. Cas. 415; 2 
L.'T. 500 (1913) M. W. 


19 C. L. J. 34. 

ed 

3 M. L. J. 543 (F. B) 12 M. 
N.18 37 M. 70. 
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the lower Courts’ decision in plaintiffs’ favour 
in this-case was right. 

r [t wns, however, argued that a earlier 
decision of this Court, dated 23rd January 
1906, in Second Appeals Nos, 137, 138 and 
269 of 1902 between the same parties, has 
negatived the right of the plaintiffs to recover 
this Re. 0-13-6 from the defendants. I have 
carefully gone through that judgment and 
through the records of the suits out of which 
those second appeals arose so far as they 
have been made evidence in this case; and 
itis clear to me that as ultimately decided 
the judgment in these second appeals decid- 
ed only the two following points:— 

(1) That the trustees are entitled to make 
all arrangements for the putting up and 
taking down of pundals in connection with 
the festivals in the Manavala Mahamuni 
shrine on all occasions and the Archakapari- 
charakas are not entitled to act independently 
of the trustees in the matter of putting up 
and taking down of such pandals. 

(2) That the trustees of the bigger temple 
are also trustees of the Manavala Mahamuni 
shrine and hence the defendants have a 
general right of superintendence over the 
acts of the Archakaparicharakas. 1 think it 
is impossible to-hold that the right declared 
(in the suit of 1852) to exist in the Archaka- 
paricharakas of obtaining this te. 0-13-6 a 
year from the trustees was negatived by 
the decree of this Court inthe above second 
appeals relating to the putting up of pandals 
and to the right of trustees as such to exercise 
general superintendence over the whole 
management of the worship in the Manavala 
Mahamuni shrine. : f 

In the result I would dismiss this second 
appeal with costs. 

1 fear there is no use in hoping that (what 
Mr. Justice Moore has characterized in his 
judgment in the second appeala of 1900 as) 
"these unfortunate and foolish -disputes 
which have worked so much injury to the 
temple for many. years past" will terminate 
with this case, which is only a very minor 

' episode in the never-ending drama of the 
Conjeevaram Temple litigation, 

Narrer, -J.—I concur. 

Appeal dismissed, 
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LOWER BURMA CHIEF COURT. 
"Orvin MisoktpANEOUS Petition No. 178 
or 1914. . 
February 22, 1915, 
Present; —Mr. Jusice Ormond. 
O. A. M. K. CHETTY FIRM— 
ree PETITIONER - 
! versus 
K. P. CHETI'Y FIRM— RESPONDENTS, 
Hindu Law--Joint'family property —Jóint ` Jamily 
business—Assets—Minor partners, liability of, extent of. 
ln the case of a Hindu joint family, the joint 
family property is not necessarily part of the assets 
‘of the jointfamily firm and the minor, partners of 
a joint family business are only liable for the debts . 
of the business to the .extent of their share in the 
property of the firm. : 
` Mr. Chart, for the Petitioner. 

Mr. Brown, for Respondents Nos. 2 to 6. 

JUDGMENT.—Plaintiff obtained a decree 
against the. K. P. Chetty firm, which was 
a joint Hindu family business belonging to 
the defendants. Firstrespondent is an adult 
and was the manager, the other defendants 
are minors, ] 

Mr. Chari, for plaintiff, applies under Order 
XXI, rule 50, for leave to execute - his: decree 
against the shares of the minors in the joint 
family property. The joint family property is 
not necessarily-part of the assets of .the ‘joint 
family firm, and I know of ro authority which 
makes an exception in the case of a Hindu joint 
family. t rm so as to render a ininor's proper- 
ty which does not form part'of the partner- 
ship property liable for the partnership debts. 
On the other hand,the cases of Joykiste Cowar v. 
Nittyanund Nundy (1), Samalbhat Nathubhat v, 
Someshvar (2) and Sakrabhat Nathutbhad v. 
Maganlal Mulchand.(3) are authorities to show 
that minor partners of a Hindu joint family 
business are only liable for the debts of the 


| business to the extent of their share in the 


property of the firm. .Leave is, therefore, 
granted to. plaintiff to exeonte his deoree 
against the minors to the extent of their pro- 
perty in the firm and plaintiff is at liberty to 
execute his decree against lst respondent free 
from such restriction. : 


- Petition partly granted. 
(1) 30. 788; 2 C. L. R. 440; 3 Ind. Jur. li. A 
: (2) 5 B. 38. | 
(8) 26 B. 206; 3 Bom. L. B. 788. 
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MADRAS HIGH COURT. 
Civin MiscguLANEOUS Petition No. 2406 
or 1915. 
October 13, 1915. 
Present:—Justice Sir William Ayling, K7., and 
. Mr. Justice Phillips. 
Sri Sri Sri VIKRAMA DEO GARU— 
PETITIONER 
versus 
Sri Sri Sri VIKARAMA DEO MAHA. 
RAJULANGARU, MAHARAJA or 


JEY PORK, AND ANOTHER— RASPONDENTS, 

Privy Council—Leave to appeal—Appellate Courl-— 
Petitioner entitled to benefit of doubt—Civil Procedure 
Code (Act V of 1908), s. 110, 

The petitioner claimed maintenance and Rs. 15,000 
for residence. The Agent to the Governor before 
whom the suit was brought allowed maintenance at 
a certain rate and disallowed entirely the claim for 
residence. In appeal this claim was allowed, but 
the value of the claim was fixed at Rs. 6,000. The 
respondents’ application for leave to appeal to His 
Mejesty in Council wis allowed and the petitioner 
then applied for leave to appeal to His Majesty in 
Council for the amount disallowed: 

Held, that in view of the fact that an appeal had 
already been allowed to be filed by the other party, 
the leave prayed for should be granted, 

Per Ayling, J.—In dealing with an application for 
leave to appeal, the petitioner should have the 
benefit of any doubt in the order granting certificate. 


Raja Sree Nath Roy v. Secretary of Siate, 8 C. v. N. 
294, referred to. 

Petition presented under rules 3 aad 5 
of Order XLV of the Code of Civil 
Procedure, praying that in the circumstances 
stated therein the High Court will be 
pleased to grant a certificate to enable the 
petitioner to appeal to His Majesty in 
Counsil against the decree of this Court 
in Appeal No. 115 of 1910, preferred against 
the decree of the Court of the Agent to 
the Governor at Vizagapatam, in Original 
Suit No. 1 of 1909. 


Mr. V. Ramesam, for the Petitioner. 
Mr. B. N. Sarma, for the Respondents. 


ORDER. 


AvnmaG, J.—I am by no means clear 
that the deeree of this Court in so far as 
petitioner wishes to appeal from it, should 
not be regarded as one confirming the 
decree of the Agent | Vide Raja Sree Nath 
Hoy v. Secretary of State (1)! and there 
appears to be no substantial question of 
law involved in this appeal. As, however, 


(1) 8 0, W, N. 294, 
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my learned brother is clearly of opinion 
that the appeal lies, and as an appeal 
has already been admitted by the opposité 
party against other portions of the decrée 
I do not feel called upon to differ. I, 
therefore, agree, the more so as I think 
in dealing with an application for leave 
to appeal, the petitioner should have the 
benefit of any doubt inthe order granting 
certificate. 

Patuutps, J.—-Objection is taken to this 
applicaticn for permission to appeal to the 
Privy Council on the ground that although 
the subject-matter of the appeal is Rs. 10,000 
in value, the decree of this Court is an 
affirming decree in so far as the rate of 
the maintenance claimed is concerned, the 
addition of Rs. 5,000 for residence being 
treated merely as an addition to the lower 
Court’s decree. [Vide Raja sree Nath Roy v. 
Secretary of State (1).] Petitioner claimed 
Rs. 15,000 for a residence, but this claim 
was pütisely disallowed by the Agent to 
the Governor. In appeal this claim was 
allowed, but the value of the claim was 
fixed at Rs. 5,000 only. So far as this 
claim is concerned, I do not think that 
the decree of this ‘Court can be said to 
affirm the decree of the Agent, for in 
that Court that claim was entirely 
negatived, butin this Court it was allowed 
partially, Even in respect of this claim 
the value of the subject-matter of the 
appeal is Rs. 10,000 and, therefore, I 
would grant permission to appeal, the 
more 80 as an appeal has already been 
allowed to be filed by the opposing 
party. 

Leave granted. 





PUNJAB CHIEF COURT. 
MisoELLANEOUS Sxkconp Orvik ApePRAL No. 2029 
or 1913. 

May 13, 1918. 

Present: —Sir Donald Johastone, Kre., Chief 
Judge. 

JAWALA SINGH AND OTHERS — 
DEFENDANTS —APPELLANTS 
versus 
LADHA avo OTHERS —PLAINTIFFS AND 


ANOPHEt -DirgNDANT —llasPONDUNTS, 
Punjab Pre-emption let (u of 1393), s. 12 —Pre- 
emplion—Pre-emptor co-sharer in shamilat land. 
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In applying section 12 of the Pre-emption Act 
only the proprietary land and not the shamilat land 
of the pre-emptor is to he considered, as for purposeg 
like this shamilat .is a mere appendage of the pro- 
prietary land, 


Miscellaneous second appeal from the 
order of the Divisional Judge of Gujranwala, 
‘at Lahore, dated the 19th May 1913, revers- 
ing that of the District Judge, Gujranwala, 
dated the 16th October 1912, dismissing the 

„claim. 

‘Lala Dharm Das Suri, for the Appellant. 

JUDGMENT.—In this case, the plaintiff 

sued for pre-emption ofa share in three 
khatas Nos. 178, 181 and 182 sold by his 
near relative, Wasakhi, to the vendees who 
are also relatives of Wasakhi, but not so 
near, The first Court dismissed the suit. 
The lower Appellate Court noticed that 
plaintiff was a co-sharer in khatas Nos. 181 
and 182 but notin khata No. 178, while 
the vendees were co-sharers in all the three 
khatas; It nevertheless held plaintiff entitled. 
to pre-emption, on the ground that he was 
more nearly related to the vendor than the 
yendees. His appeal was 
accepted and the case remanded for disposal 
on the other issues, 
" The vendees come up here in second 
appeal and point out that the lower Appel- 
late Court has overlooked the fact that 
khaias Nos. 181 and 182 in which both 
parties have shares are shamilat and that 
khata No. 178 in which vendees alone have 
shares is proprietary land. This case is, 
therefore, exactly on all fours with Civil 
Appeal, No. 141 of 1911, published as 
Khair Din v. Ghulam Mohi- ud-Din (1), 
and following that ruling, I am bound 
to hold that the plaintif has no 
right of, pre-emption at all. The ratio 
decidend? in that case was, that for purposes 
like this, ‘shamdlat isa mere appendage of 
the .proprietary land and that in applying 
séction 12.of the Pre-emption Act, only-the 
proprietary land must be considered. 

For these reasons I accept the appeal, 
set aside the order of the lower Appellate 
Court and restore the judgment and decree 
of the first Court. 

. Before me, the plaintiff-respondent attempts 
to argue that he isa co-sharer in khata 
No. 178, but this is negatived by the fari 


which he himself filed with his plaint, by 
(1) 22 Ind. Cag. 401; 52 P. L. R. 1014; 43 P. B. 1914; 
142 P. W. R. 1914. | 
18 Es 


accordingly- 


the evidence of the ypatwart and by the 
findings of thé lower Courts. 


Plaintiff to pay thé vendees’ costs through- 
out, 


Appeal accepted, 


MADRAS HIGH COURT. 
Second Civit Appraus Nos. 2523 or 1913 AND 
290 or 1914. 
August 3, 1915. : 

Present:~Mr. Justice Seshagiri Aiyar and - 

: Mr; Justice Napier. E 
Ix S..A. No. 2523 or 1913 
SANKARALINGA MOOPANAR AND OTHERS 
— Derenpayts Nos. 3, 4 AND — APPELLANTS 
Versus 
T. V. SUBRAMANIA PILLAI AND ANOTHER 

& —PzamNTIFFS— RESPONDENTS, 
Ix S. A. No. 290 or 1914 
T. V. SUBRAMANIA PILLAI Ax» 
ANOTHER— PLAINTIFFS— À PPELLANTS 
versus 
RAMASWAMI MOOPANAR awp OTHERS— 
DEFENDANTS-—RESPONDENTS, 

Madras Estates Land Act (I of 1908), ss. 151, 152 
— Tenani committing act of waste on holding rendering 
it unfit for agricultural purposes—Liability to pay 
compensation—Relationship of landlord and tenant, 
whether subsists—sSuit for ejectment. 

Under the Estates Land Act, ib is open to the 
Courts to award compensation in lien of ejectment 
in all oases of waste; but the payment of com- 
pensation does not pnt an end to the relationship 
of landlord and tenant existing between the parties. 
[p. 276, col. 1; p. 277, eol. 1.] 

Where i in a suit for ejectment by the trustees of 
a temple, on the ground that the defendants had 
erected a building on a portion of the holding and 
had thereby committed an act of waste, it was found 
that the holding as a whole had been materially 
impaired for agricultural purposes and rendered sub- 
stantially unfit for such purposes: 

Held, that the defendants could not be evicted but 
that they must pay compensation to the plaintiffs for 
the injury to the holding and continue to hold 
the land and the building thereon subject to the pay- 
ment of thé rent originally agreed upon. [p. 276, 
col. 1; p. 277, col. 1.] 

Ramanadhan v. Zemindar of Ramnad, 16 M. 40%; 
3 M. L. J. 185; Orr v. Mrithyunjaya Gurukkal, 24 M. 
65, referred to. 

"Per Bheshagiri Aiyar, J.—Ihe damage to which a- 
tenant renders himself liable is not for the value of 
the right which the landlord has in the holding, but 
for the wrongful act which the tenant has committed 
on the property. [p. 275, cols. 1, 2.] 

Second appeals against the decree and 
judgment, dated 18th September 1913, of the 
District Court of Tinnevelly, in Appeal Suit 
No. 236 of 1912, preferred against the decree 
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of the Court of the Revenue Divisional Officer, 
Koilpatti,in Summary Suit No. 120 of 1911. 

Mr. C. S. .Venkatachariar, for the Defend. 
ants-Appellants 

Mr. N. Rajagopalachariar, for the Plaint- 
iffs- Respondents. 

JUDGMENT. 

SESHAGIRI Aryar, J.— The plaintiffs as 
trustées of a temple sue to eject the defend. 
ants. The allegation in. the plaint is that 
the defendants erected a house upon a portion 
ofthe holding and are, therefore, liable to be 
evicted. The Suit. Collector dismissed the 
suit. In appeal, the District Judge came to 
the conclusion that the erection of the build- 
ing hy the the tenants impaired the value of 
the land and rendered it substantially unfit 
for agricultural purposes; but instead: of 
passing decree in ejectment he directed com- 
pensation to be paid to the landlords under 
section 152 of the Estates Land Act. Both 
the tenants and the Jandlords have appealed 
to this Court. 

. In the appeal by the tenants, it is argued 
that as the. building was erected only on a 
small portion of the holding, the finding that 
the whole land has been rendered unfit for 
agricultural purposes is unsustainable. As 
was pointed out by the Judicial Committee 
in the ease Hari Mohan’ Misser v. Surendra 
Narayan Singh (1), it is the Court which has 
jurisdiction to weigh evidence, that must find 
whether the land has been rendered unfit for 
agricultural purposes. As the Court of 
second Appeal, we are bound by that finding. 
We, therefore, accept the conclusion of the 
District Judge, which is unambiguous, 
Moreover, there is no issue as to on what 
portion of the holding, the building was 
erected and whether that erection prejudiced 
cultivation in other' portions of it. Another 
objection taken by Mr. Venkatachariar is, 
that the holding is held in severalties by 
the brothers’ and that the act of waste 
committed by one of them should not entail 
liability to ejectment on the others. There 
is .no finding that this division of thé 
holding ‘was assented to by the landlords or 
that-they received separate rents from each 
of the individual tenants in respect of the 
portion in his occupation. Unless these 


conditions are satisfied section 145 of the 

(1) 84 C. 718; 17 M. L. J. 861; 110. W. N. 704; 4 
A. L. Jj 497; 9 Bom. L. R. 7650; 6 C. L.J. 19; 84 I. A, 
133 (P. C.); 2 M. L, T, 399. 


Estates Land Act cannot be invoked in favour 
of the tenants. We must overrule this cone 
tention also: 

On the question ot 
which has been. awarded, both parties 
have raised objections. 1n the view I 
am disposed to take of this case, that 
question will have to be remanded for 
further consideration to the lower. Appellate 
Court. 

In the appeal by .the landlords, the 
trustees, it was first argued by Mr. Raja- 
gopalachariar that the alternative remedy 
of compensation is not available to the 
tenants, as a permanent house’. was cone 
structed by them. Reliance was-placed-upon 
two decisions of this Court in Ramanadhan 
v. Zemindar cf Ramnad (2) and Orr v, . 
Mrithyunjaya Gurukkal(3) for this proposition, 
In the first of these cases, which was a suit 
for injunction restraining the teriant from 
further proceeding with the contemplated 
erection of the building, the learned -Judges 
held that the landlord was entitled to that 
relief. - The observation in the judgment that 
“there. is also no. definite standard by which 
the compensation that ought to be awarded 
for prospective injury, can be measured,” 
should not be construed as meaning that in 
all cases where a building has been erected, 
damages will not afford adequate relief in 
lieu of ejectment. .In the second case, the 
learned Judges came to the conclusion that 
the injury was incapable of being com- 
pensated. That was arrived at with refer- 
ence to the facts of tbat case. The 
learned Judges do not lay down that in 
all cases where a. bnilding is erected on 
agricultural land, the only remedy open to 
the landlord is to evict the tenant. What- 
ever may have been the view prior to the 
passing of the Estates. Land Act, sections 
151 and 152 of that Act put the ‘matter 
beyond controversy. Under section 152, 
if the Court is satisfied that the tenant can 
be relieved from liability to ejectrnent by 
awarding. against him some pecuniary com- 
pensation, the Court should adopt the latter 
course. There is no differentiation between 
the erection of a building and any other 
act of waste. I am clearly of opinion 
that under the Estates Land Act, it is 


the compensation 


< (2) 16 M. 407; 3 M. L. J. 188, 
(3) 24 M. Gà, 
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open to the Courts to award compensation 
in lien of ejectment in all cases of waste. 
The more serious question is this. Whe- 
ther the compensation mentioned in section 
152 is to be regarded as putting an end to 
the relationship of landlord and tenant, so 
that the money value paid by the tenant 
renders the building and the site on which 
it stands, the absolute property of the 
tenant? The compensation awarded in this 
case proceeds on the footing that from the 
date of its payment, the tenant is to have 
absolute right to the property. I do not 
think that the act contemplates the sever- 
ance of the relationship of landlord and 
tenant by the grant of compensation. Tt 
would amount to the compulsory purchasing 
out of the landlord, if he is asked to accept 
& money payment in this way. The words 
of section 152 which relate to this question 
are: , The decree shall provide that, if 
within one month from the date thereof, or 
such further time as the Collector for 
reasons to be recorded may allow, the ryot 
does not repair the damage or pay as com- 
pensation a sum which shall be fixed by 
the Collector and specified in the decree, 
he shall be ejected.” Now, the repairing 
of the damage at the expense of the tenant 
would still continue the relationship of 
landlord and tenant, and why should the 
award of compensation terminate such 
relationship ? The use of the two clauses 
in the same context, shows that in both 
cases the relationship is to subsist. The 
intention of the Legislature is to give an 
indulgence to the tenant to remain on the 
property, notwithstanding the act of waste 
he has committed, and for this purpose he 
is to be directed to pay compensation for 
the injury he has done to the property. The 
compensation should be fixed on the basis 
that a tortious act was committed by the tenant 
upon the holding, and not as if the landlord is 
fo be purchased out of his right by the award 
of compensation. There is no indication any- 
where, either in section 151 or 152, to 
suggest that a severance of relationship was 
in the contemplation of the Legislature. It 
seems to me that the defendants must 
continue to hold the land and the building 
thereon as tenants subject to the payment 
of the rent originally agreed upon. The 
damage to which they hays rendered 


s 


themselves liable is not for the value of 
the right which the landlords have in 
the holding, but for the wrongful act which 
the tenants have committed on the property. 
In this view, it is necessary that the award 
of compensation should be revised. The Dis- 
trict Judge and the Revenue Divisional Officer 
have assessed the amount on the ground 
that the landlord will lose all his rights 
in the property. The lower Appellate 
Court must be asked to assess the damage 
in the light of the above observations. 
The finding wil be returned in six 
weeks and seven days will bo allowed for 
objections. 


Napier, J.—These are two second appeals 
by the parties in Appeal No. 236 of 1912 
in the District Court of Tinnevelly. Summary 
Suit No. 190 of 1911 in the Court of the 
Deputy Collector of Koilpatti Division was by 
the Dharmakarthas of the Koilpatti temple 
under section 151 of the Madras Estates Land 
Act asking for theejectment of the defendants, 
the pattadars No. 223 of the suit lands, 
The Appellate Court reversing the decree 
of the first Court, directed the defendants 
to pay the sum of Rs. 1,210 and in 
default of such payment to be ejected. In 
Second Appeal No. 2523 of 1913, the defend- 
ants Nos. 8,:4 and 5 claim that no decree 
should be passed against them, as they had 
with the consent of the landholders, divided 
their lands and had not constructed any 
building or otherwise materially impaired the 
value of their portion of the holding for 
agricultural purposes. That contention is 
founded on section 145, but the snb-section 
provides that no landholder should be bound 
to recognise the sub-division of any irrigated 
field into plots less than five acres in extend 
It is urged that the landholder had given his 
consent, but no issue was taken on this point 
and the point was evidently not urged in the 
lower Appellate Court. Both Courts have 
found that the holding as a whole has -been 
materially impaired for agricultural purposes 
and rendered substantially unfit for such 
purposes and we cannot interfere with that 
finding in second appeal. 


The Court has not thought it necessary 
to order the buildings to be removed though 
that was considered the proper remedy in 
Ramanadhan v. Zemindar of Rammad (2), the 
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leading ease before the Act, and in Orr v. 
Mrithyunjaya Gurukkal (3), which followed 
it, but has granted compensation. 


The amount of compensation fixed by the 
first Court was 19 per cent. of the market 
value of the land covered by the buildings 
objected to by the landholders and the ques- 
tion of the propriety of this assessment ¢an 
only be raised in connection with the point 
taken by the landholders, appellants in Second 
Appeal No. 290 of 1914. The important 
point in that appeal is theirclaim that the 
decree should declare that the rélation of 
landholders and ryoés still subsists and that 
the ryots are still liable to pay the rent due 
on the patta. The defendants claim conira 
that the tenure has ceased. This is a very 
important question, which is raised now for 
the first time in this Court. It is, in my 
opinion, somewhat unfortunate that the ‘Act 
does not differentiate between such alter- 
nations of the character of the holding as to 
improve the value of the land but make it 
unfit for agricultural purposes, and such 
variations as lower the value of the land for 
all purposes. The Act givesfor the first 
time, a right to sue to eject for such acts, it 
having been held in the cases above referred 
to that such acts do not create a forfeiture 
and the Legislature might well have made 
some special provision for acts that really 
improve the value of the land. An injunc- 
tion results in a waste of money, while eject- 
ment leaves the position asit stood before. 
We have, however, to construe the section as 
it stands and decide whatis the effect of 
awarding compensationand flowing from that, 
whatis the basis of compensation. At 
first sight, if seems incongruons that a plot 
which cannot be cultivated, should continue 
to be held on an agricultural lease, but I am 
satisfied thatit is contemplated by the Act. 
Section 151 of the Estates Land Act presumes 
that the landholder will institute a suit in 
ejectment. It provides that he may also ask 
for compensation in addition. to ejectment. 
In sucha case, obviously the land would 
retain its character and on ejectment, the 
landholder would secure another ryot, with 
or without compensation from the old  ryot, 
An alternative right is given to the land- 
holder to sue for an injunction with or 
without compensation. In such a case, the ryot 
would be restrained from continuing the 


injury to the land but would remain a tenant, 
with or without having to pay compensation. 
In the third case, the landlord can sue for the 
repair of the damage or waste. In such a. 
case, a mandatory injunction would goto the 
tenant compelling him to make such necessary 
improvements in the land as would restore 
it to its former value and there would remain 
still the relation of landlord and tenant. So 
far for section TSL. 

We now come to section 152 of the Hstates 
Land Act. “If in any suit under the preced* 
ing section,” that is, a suit in ejectment or 
for an injunction or for repair of damage, 
"an occupancy ryot is found liable to eject- 
ment,” but it appears thatit is not necessary 
to eject the tenant, the Court might make a 
certain order. The object of the section is not 
to leave it tothe willof the landholder to’ 
exact whatever remedy he wishes but to 
provide that whatever the relief the land- 
holder asks for, the Court shall have a dis- 
cretion to give such relief as it thinks fit, 
that is to say, it specifically reserves to the 
Court the powers which existed prior to the 
Act. So the section provides that where it 
appears that the “damage to the holding 
admits of being repaired, or that pecuniary 
compensation would afford adequate relief, 
the decree shall provide that, if within a 
certain period, the ryot does not repair the 
damage or pay the sum fixed by the Collec- 
tor for compensation he shall be ejected”, and 
this is the order made in this case. Assum- 
ing, therefore, that whatever the relief sought 
for by the landlord might be, the Court has 
declined to decree ejectment, it can make a 
conditional order forejectment giving the 
ryot a short time to do one or two things, 
either to repair the damage or pay compensa- 
tion. Ifhe does not take advantage of the 
time given to him, heis ejected and the land- 
holder procures a new ryot and the relation 
of landholder and ryot continues. If he does 
repair the damage, it is equally clear that the 
land is restored to its proper condition, the 
fyot remains in his holding and the relation 
continues. 


We now come to the last case, namely, 
where a ryottakes advantage of theconditional 
order, and within the time given by the 
Collector pays compensation. Itseems to me 
impossible to construe these words as mak. 
ing an exception to the results arrived at in 
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the other cases and involving the destruction 
ofthe existing relation. If it had been 
intended to produce a different result, it would 
have Leen so provided in the Act and that not 
having been done I can only construe the 
words in conformity with the previous con- 
clusions. The ryot must continue to hold the 
land but pay compensation for the injury to 
the holding. A difficulty arises, however, to 
the measure of the damages. This was noted 
in Ramanadhan w. Zemindar of Ramnad (2), 
where ib was pointed out that there was no 
definite standard by which prospective injury 
could be measured. In cases where the 
fitness of the ‘land for cultivation has been 
let down, the damages are easily estimated 
and must be such sum of money as would 
enable the landholder to restore it to its 
former condition, that is, to do what the 
ryot might himself have done “to repair the 
damage,” it would cover such expenses as 
renewing water channels, removing weed or 
sand or other deleterious matter. But in 
cases like the present where the land haa in 
fact become more valuable, though less fit for 
agricultural purposes, it is certainly difficult 
tọ fix compensation. It is impossible: to say 
that no compensation should be given, because 
such a construction would permit ryots to 
convert agricultural land into town plots 
taking the whole increased value to them- 
selves and depriving the landholder of his 
share in what is known in English Law as 
.betterment." Where ryoti land is taken by 
the State under the powers of land acquisition 
the landholder is entitled to his share of the 
premium paid for the compulsory purchase. 
Where the landholder seeks to avail: himself 
of the provisions of section 186 of the Estates 
Land Act and acquire, the holding, the ryot 
is entitled to full compensation, and it seems 
to me to follow that the ryot cannot claim to 
improve the value of the land for his own 
benefit without, paying any compensation to 
the landholder. -Further, in certain circum- 
stances a landholder is entitled to sue for 
enhancement. Such circumstances are set 
out in section 80 of the Estates Land Act. 
They include improvement of the land by 
agencies outside the landholder or ‘the yof 
and the improvement of thé land effected by 
the landholder. Now, clearly the conversion of 
an agricultural land into buildings deprives the 
landholdér of his right to effect an, improve- 
ment himself and of his right to share in the 
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resultof other improvements not made by 
the ryot, and this was also pointed ont in 
Ramanadhan v. Zemindar of Ramand (2). Itis 
difficult to value theloss of these prospective 
rights which must vary considerably with the 
location of the land, butanattempt must be made 
todo so. Compensation fixed, as has been done 
in this case, by awarding 10 per cent. of 
the improvements to the landholder is to my 
mind not ascertained in the proper manner. 
I would call for a finding from the lower 
Appellate Court as tothe amount of compen- 
sation due to the Jandholders on the basis of 
the foregoing observations. 
Kuit remanded, 


BOMBAY HIGH COURT. 
First Crvip, ApreaL No. 19 or 1914. 
April 9, 1915. 

Present:—Sir Basil Scott, Kr., Chief Justice, 

and Mr. Justice Batchelor. 
Tar SECRETARY or STATE ror INDIA 

DEFENDANT-——ÀPPELLANT 
versus 


BAPUJI MAHADEV GOVAIKAR AND 


OTHERS-—PLAINTIFFS— RESPONDENTS, 

Limitation Act (IX of 1908), s. 10, Sch. I, Arts. 14, 
120— Deposit in Government Treasury—Limitation, 

From the year 1836 to 1859, the accounts of the 
Satara Treasury showed the sum now claimed by 
ihe plaintiffs as payable to C, the plaintiffs' ancestor. 
Iu 1848 the Satara Principality became a part of 
the Bombay Presidency. In 1857 the Collector of 
Satara issued & notice to C's eldest son, S, calling 
upon him to withdraw the amount. In 1869, 9 
applied forthe money. Before, however, the money 
could be paid, S’s younger brother objected to pay- 
ment to S and asked for the distribution of the amount 
among C's all heirs. In 1860 the Assistant Collector 
ordered that the sons and heirs of C should pro- 
duce a certificate of heirship and then arrangement 
would be made to pay them the money: 

Held, that the order of 1860 as also the notice to 
Sin 1857 wasa sufficient declaration of trust and 
that the money was certainly vested in the Govern- 
ment when it took over the Satara Treasury in 1848 
and the purpose of the credit in the name of C was 
certainly specific and that, therefore, section 10 of 
the Limitation Act did not apply to the case: [p. 278, 
col. 2. f 

iil, also, that the plaintiffs’ claim did nob fall 
within Article 14 of the Limitation Act and would 
bo within time if ib fell within Article 120, but 
‘that the case was one to which tho bar of limitation 
could not be pleaded. [p. 278, col. 1.] 

First appeal from the decision of the 
District Judge of Satara, in Civil Suit No. 1 


of 1912. 
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Mr. Ramdatt, for the Appellant. 
Mr. Jayakar, (with him Mr. Gharpure), for 
the Respondent. 


JUDGMENT.—It is unecessary to re-state 
the facts, which are not disputed and'are 
very clearly stated by the learned District 
Judge. He has allowed the plaintiffs’ 
claim for Rs. 1,793, which came into the 
hands of the Mast India Company in 1848 
when the Satara Principality, onthe death 
of the Maharajah Shahaji, became part of 
the Bombay Presidency. The only issues 
raised in the lower Court were issues of 
limitation based upon Articles 14 and 120 
and section 10 of the Indian Limitation Act. 
The learned Judge, being of opinion that 
the money was at most held by the defend- 
&ub on an implied trust, held that section 10 
of the' Indian Limitation Aet did not apply 


to the case and that the plaintiffs’ claim ' 


could only ba decreed on the’ ground that 
i6 was within time under Article 120 of the 
Indian Limitation Act. 


"In our opinion, the plaintiffs are entitled 
to succeed on the ground not only that 
their claim did not fall within Article 14 
and would be within time if it fell within 
Article 120, but that it is one to which the 
bar. of limitation. cannot be pleaded. It is, 
we think, correct, as stated by Pigot, J., in 
Secretary of State for India in Council vw. 
Guru Proshad Dhur (1), that the East India 
Gompany could be, and often was, a trustee. 
It could be expressly a trustee as in the 
case of the Clive Fund [see Walsh v. Secretary 
of State for India (2)], and could be a party 
to a breach of trust and, therefore, subject to 
the law of trusts: see Hast India Company 
v. Robertson (3). Thatit could incur fiduciary 
obligations, is expressly recognised by the 
Government of India Act, 1858 (21 and 22 
Vic. c. 106), which by section 71 enacts that 
the Company shall not, after the passing 
of the Act, be liable in respect of any 
claim which has arisen out of any fiduciary 
obligation made before the Act, and by 
section 42, that all: sums of money payable 


in respect of liabilities then existing shall 
( ) 20 C. 51. 
2) (1863) 10 H. L. Cas. 367; 32 L. J. Ch. 685; 9 
Jur. (x. s.) 767; 11 W. R. 823; 2 N. R. 389. 
. (8) TM. T. A, 361; 12 Moore, P. C. 460; 4 W.R. 
(P. 0.) 10; 1 Suth. P. C. J. 882; 1 Sar. P. C. J. 652; 19 
E. R. 845; 14 E. R. 963; 124 R. R. 111. 


INDIAN CASS, 


(1915 


be charged upon the revenues of India if 
such liabilities were lawfully ineurred by 
the Company. By section 65 all persons 
may have the same remedies, legal and 
equitable, against the Secretary of State as 
they could have had against the Company. 
From .the year 1836 to 1859, the accounts 
of the Satara Treasury showed the sum 
now claimed by the plaintiffs as payable 
to Chinto Mahipat Govaikar, the plaintiffs’ 
ancestor; In 1857 it is found by the 
learned Judge, and is not disputed, that 
the Collector of Satara issued a notice to 
Chinto’s eldest son, Sadashiv,. calling upon 
him to withdraw the amount. In June 
1859, Sadashiv petitioned the Collector 
asking that the money should be paid to 
him. The sum claimed had, in the previous 
April, been transferred from the suspense 
to the profit and loss acccunt. The Ool- 
lector, however, having referred the matter 
to. Government received a reply sanctioning 
the payment to Sadashiv. Before it was. 
paid, however, Sadashiv’s younger brother 
objected to payment to Sadashiv and asked 
that it should be distributed among all 
Chinto's: sons. On the’ 4th’ of February 
1860, the Assistant .Collector ordered that 
the sons and heirs of Chinto in "whose 
names the money hadibeen credited, should 
produce a certificate of heirship and then 
arrangement would be made to pay ther 
the money. The authority of the Assistant 
Collector to pass such an order is not disput- 
ed. 
' This order as also the notice to Sadashiv 
in 1857 was, upon the authority of Scott v. 
Bentley (4), a sufficient declaration of trust. 
The money was certainly vested in the 
Government when it took over the Satara 
Treasury in 1848 and the purpose of the 
credit in the name of Chinto was certainly 
specific. 


If the money claimed had been realised 
in execution proceedings in the Supreme 
Court and subsequently after many years 
credited to Government, the liability of the 
Government to repay it could not have been 
disputed: see Act XXV of 1866 and Act V 
of 1870. In our opinion the fact that the 


liability charged - is not specifically recognis. 

(4) (1858) 1 K. & J, 281; 24 L. J. Oh. 244; 1 Jur 
(x. 5.) 394; 3 Eq. R. 428; 3 W. R. 280; 69 B. R. 464. 
TUN R. 82. 
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ed by Statute as in the Acts just referred 
to, does not justify Government in resisting 
it, for the moneys mentioned in those 
Acts required special treatment as they 
were held -by the Queen’s and not the 
Company’s Courts. 


Appeal dismissed. 


2, MADRAS HIGH COURT. 

. Givi, Revision Pavitioy No. 528 or 1914. 
September 15, 1915. 
Present:—Mr. Justice Tyabji. 
ANNAMALAI CHETTY AND ANOTHER — 
PLAINTIFFS—PETITIONERS 
VETEUS 
POOSARI SUPPIA THEVAN-—DsrENDANT 


— RESPONDENT, 

Registration Act (XVI of 1908), ss 17, 49—-Un- 
registered lease, terms of, whether admissible for proving 
fair vent for use and occupation,- 

A lease of immoveable property which is com- 
pulsorily registrable and nòt registered, cannot be 
looked at for the purpose of determining the fair 
amount of occupation rent payable in respect of the 

roperty which formed the subject of that demise. 
B 279, col. 2; p. 280, col. 1.] 

Narayanan Chetty v. Muthiah Servai, 8 Ind, Cas. 620; 
35 M. 63,9 M. L. T. 142; 21 M. L. J, 44, followed. 

Amir Ali v. Aykup Ali Khan Saudagor, 25 Ind, Cas, 
509; 41 C. 347; 19 C. L. J. 428, referred to. 

* Sheo Karan Singh v. Maharaja Parbhu Narain 
Singh, 2 Ind. Cas. 211; 81 A. 276; 6 A. L, J. 167; 5M. L. 
T. 347, distinguished. 

Petition, under section 25 of Act IX of 1887, 
praying the High Court to revise the decree 
and judgment of the Court of the’ District 
Munsif of Melur, in Small Cause Suit No. 
23 of 1914. 


FACTS.—The facts of ‘the case appear 
sufficiently from the judgment, 


Mr. K. Rajah Adyar, for the Petitioners:— 
The District Munsif erred in preferring the 
defendant’s evidence to the Commissioner’s 
report. The lower Court ought to have 
given some damages for use and occupation 
of the land, based on the amount of rent 
agreed upon in the lease. For such a pur- 
pose the lease is, receivable in evidence. 
Amir Ali v. Aykup Ali Khan Naudagor (1), and 


(1) 25 Ind. Cas. 509; 41 C. 347; 19 C. L. J. 428. 


x. D 
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Sheo Karan Singh v. Maharaja Parbhu Narain 


Singh (2). . 


Mr. N.S. Rangaswam: Iyengar, foe | the 


“Respondent, argued contra, and relied upon 


Narayanan Ohetty v. Muthiah Servat (3). 

JUDGMENT.—An application is made to 
me to allow time to have the plaint translated 
and printed. I refuse the application, On 
the merits, the first point taken before me 
District Munsif ought not to 
have considered the Commissioner’s report 
to be unsatisfactory. I think the District 
Munsif was entitled to prefer the defendant’s 
evidence to the report of the Commissioner. I 
have, however, looked at the Commissioner’s 
report, which is printed by Mr. Rajah Aiyar 
and the evidence given by the Commissioner 
The District 
Munsif was, in my opinion, justified in taking 
the view he did. It was next argued before 
me that the defendant cught to have been 
ordered to give some damages, because 
he wasin use and occupation of the land. 
The answer to it is that the suit may be 
considered in two ways, (1) as based on a 
breach of the contract to cultivate the land 
and (2) as for fair compensation for use and 
occuption of land. 

As to the first aspect of the case, there is no 
contract that can be proved in the Court, the 
lease being unregistered. 

With regard to the second head, it seems 


to me there are two answers :— 


(a) that the defendant did not use or 


occupy the land; 


(b) that the land was of-so little value that 
the defendant was not bound to pay anything 
in respect of its use and occupation, assuming 
that he did occupy it. : 

On the last point several cases were cited 
to mein support of the contention that an 
unregistered lease [though it falls under 
section l7 (d) of the Registration Act and it 
ought to have been registered] may be 
looked at' for the purpose of determining 
what would be fair rent for the use and 
oecupation of the land. Inthe case Amir Alr 
v. Aykup Ali Khan Saudagor (1), however, the 
Court did not admit the lease in evidence, 
but admitted other oral evidence with 


(2) .2 Ind, Cas. 211; 81 A. 276; 6 A. L. J. 167; 5 M.L 
T. 347. . > 

(8) 8 Ind, Cas, 520; 36 M, 03; 9 M. L. T. 142; 21 M. 
1.3.44. — 
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reference to the rent, In the case Sheo 
Karan Singh v. Maharaja Parbhu Narain 
Singh (2), the Court did apparently consider 
the kabuliyat for the purpose, but the 
kabultyat was registered though void as a 
lease. As the parties had acted upon the 
kabultyat for some time, the payment of 
rent by the lessees would have been evidence 
showing what could be fair occupation rent. 
The real point decided in the case was that 
occupation rent could be demanded, and not 
as to what would be fair occupation rent. 
It seems to me on the other hand that 
‘the case in Narayanan Chetty v. Muthiah 
Serva? (8) is strong authority against the 
admissibility of such a lease as is urder con- 
'sideration for the purpose of proving that the 
petitioners had agreed to a certain amount of 
rent for the property. 


For these reasons, if seems to me that the 
suit was rightly dismissed and the petition is 
dismissed with costs, 
; Petition dismissed. 


BOMBAY HIGH COURT. 
Seconp Crvit Appean No. 111 or 1914. 
June 22, 1915. 

‘Present: :—Sir Basil Scott, Kr., Chief Justice, 
is and Mr. Justice Shah. 

' PARVATIBAI SHANK AR—Derenpant— 

APPELLANT 
versus 
BHAGWANT PANDHARINATH 


PATHAK — PrarmvrIFE—RESPONDENT. 
Hindu Law—Will—Legacy to be paid out of pro. 
perty not disposable, validity of. 
A Hindu testator has no power to direct legacies 
to be paid out of property which he has no power 
to dispose of by Will, [p. 281; col. 2.] 


Second appeal from the decision of the 
District Judge of Poona, in Appeal No. 90 
of 1918, confirming the decree passed by 
the Subordinate Judge at Junnar, in Civil 
Suit No. 278 of 1912. 

Mr. Dhurandkar, (with him Mr. K., H. 
Kelkar), for the Appellant. 

Mr. G. S. Rao, for the Respondent. 

JUDGMENT.—The first question which 
arises in this case is whether there has 
been a valid disposition by way of legaoy 
in favour of certain female relations of the 
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Pandharinath, for if that point 
is decided in favour of the appellant, it 
will dispose of the whole case. The learned 
Judges both in the Subordinate Court and 
in the District Court have taken as the 
fundamental proposition upon which the 
case must be decided, that whatever 
property is so completely under the control 
of the testator that he may give it away 
in specie during his life-time, he may also 
devise by Will. Thatis the form in which 
the proposition is adopted by the 
Subordinate Judge. In the District Court 
the proposition is stated as follows: “A 
Hindu who is of sound mind, and not a 
minor, can by gift dispose of all property 
in which he has an absolute interest and 
can, by Will, dispose of all property which 
he may give away in his lifetime;" and it 
is said that because the author of the 
Mitakshara states that “it is a settled 
point that although property in the 
paternal or ancestral estate is by birth, the 
father has independent power in the 
disposal of effects, other than immoveables, 
for indispensable acts of duty and for 
purposes prescribed by text of law, as 
gifts through affection, support of the 
family, relief from distress, and so forth,” 
the testator here had power by way of 
affection to make legacies in favour of 
his female relations out of what was 
admittedly ancestral property. There is, so 
far as we are aware, no decided case in 
which it has been held that the power of a 
Hindu father stated in pl. 27, Chapter I, 
section l of the Mitakshara, above referred 
io, enubles him for the purposes therein 
mentioned to dispose of ancestral property, 
even though not immoveable, by Will On 
the other hand, it has been decided by 
the Madras High Court, one of the Judges 
being Mr. Justice Muttusami Ayyar, that 
a legacy cannot be ireated'as an executory 
gift made for religious uses: see Rathnam 
v. Stvasubramania (1), and that was, based 
upon an earlier decision in Vitla Butten v. 
Yamenamana (2), where it was held that 
a member ofan undivided family cannot 
bequeath even his own share of the joint 
property, because at the moment of death 


testator, 
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the right by survivorship is in conflict 
-with the right by bequest, and the title 
‘by survivorship, being the prior title, 
.takes precedence to the exclusion of that 
«by bequest. This point was considered 
by the Privy Council 
Naik v. Ramchandra Dada Naik (8), where 
“it was said: “It has been ingeniously 
‘argued that partial effect ought to be given 
to the Will by treating it as a disposition 
.of the one-third undivided share in the 
property to which the father was entitled 
in his life-time... the learned Counsel for 
the appellant have insisted that it follows 
“aS @ unecessary consequence (from the 
power of alienation by gift anter vivos) 
that such a share may be disposed of 
- .by Will, because the authorities which 

.engrafted the testamentary power upon 
ihe Hindu Law have treated a devise asa 
gift to take effect on the  testator's 
death, some of ‘them affirming the broad 
proposition that what a man can give by 
act inter vivo, he may give by Will.” 
Reference is then made to the case of 
Vatla Butten v. Yamenamma (2), above 
referred to, the reason of that decision 
being stated to be that “the co-parcener’s 
power of alienation is founded on his 
right toa partition; that that right dies 
With him; and that, the title of his 
co-sharers by survivorship vesting in them 
at the moment of his death, there remains 
nothing . upon which the Will can operate.” 
Their Lordships : conclude the discussion 
of the question in these terms: “The 
question, therefore, is not so. much whether 
an admitted principle of Hindu Law shall 
be carried ont to its apparently logical 
consequences, as what are the limits of an 
exceptional doctrine established by modern 
jurisprudence. Their Lordships do not think 
it necessary to decide between the conflict- 
ing authorities of -the Bombay ‘and the 
Madras High Courts in respect of alienations 
by gift, because they are of opinion that the 
principles upon which the, Madras Court 
has decided against the power of alienation 
by Will are sound, and sufficient to support 
that decision.” 


“It is admitted by: the learned Pleader 
for the respondent that none of the cases 


* 


t (sy PEA, 18154 p. 198; 5:B. 48; 7 C. L. R 320. 
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` Mankorebat (5), 
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referred to by the learned Judge as instances 


.of gifts falling within the power stated in 


pl 27, Chap. I, section 1, of tke 
Mitakshara are cases of  testamentary 
disposition. In Hanmantapa v. Jivubai (4), 


which was referred to by the same learned 
was by gift in 
inter vivos and the decision in Bachoo v. 
affirmed in appeal by 
the Privy Council in Bachoo Harkdsondas 
v. Mankoreba’ (6), was a case in which 
the gift had been made before the death 
of the testator. We are, therefore, of 
opinion that the decision of the lower 
Appellate Court cannot be supported. The 
legacies were directed to be paid by the 
testator out of property which he had no 
power to dispose of by Will. ‘We, therefore, 
reverse the decree of the lower Appellate 
Court and dismiss the suit. We think that 
under the circumstances the parties should 
bear their own costs. 


Sutt dismissed. 
(4) 2 Bom. L. R. 478; 24 B. 647, . 
(5) 6 Bom. L. R. 268; 29 B. 61. 
(6) 9 Bom. L. R. 646; 31 B. 373; 11 C. W. N. 769; 
oo 295; 17 M. L. J. 843; 5 O. L. J. 1; 84I. A. 
10 


MADRAS HIGH COURT. 
City Cryin Court Appran No. 12 or 1913. 
September 10, 1915. 
Present: —Mr, Justice Sadasiva Aiyar and 
Mr, Justice Napier. 

Shamsul Ulama Moulvi Hafiz MAHAMMAD 
SULFALLA SAHIB—PLAINTIPE—- 
APPELLANT 
versus 


VAJIHUDDIN SAHIB AND OTHERS— 


: DEFENDANTS—RESPONDENTS, 

Muhammadan | Law— Gift — Possession — Mutation, 
effect of. 

Delivery of possession is essential to make a gift 
valid under Muhammadan Law. [p. 282, col. 1.] 

' Where there is only an execution of a deed of 
gift and the donor, retaining the gift-deed himself, 
continues to exercise rights of ownership over the 
property for his own benefit and does not profess 
to hold it either as trustee or agent of the donee, 
there is no such delivery of possession as is com- 
templated by the Muhammadan Law, and the gift is 
invalid. The mere change in the Collector's certificate 
does not prove, by itself, change of possession. fp. 
284, cols. 1 & 2.] : 

Vahazullah Sahib v. Boyapati Nagayya, 30 M. 519; 
17 M. L. J. 662; Chaudhri Mehdi Hasan v. Muhammad 


E 
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Hasan, 23 A, 489; 10 C. W. N. 706; 8 A.L. J. 405; 


8 Bom. L. R. 887; 4 O. L. J. 295; 33 I. A. 68 (P. C. 
9 0. 0. 106; 1 M. L. T. 106, followed. 

Appeal against the decree of the City Civil 
Court, at Madras, in Original Suit No. 132 
of 1911. 6 

FACTS.—'The facts of the case sufficiently 
appear from the judgment. 

This appeal was first heard on 23rd March 


1918. 
Mr. M. D. Devadoss (with him Mr. Venkata- 
subbaramiah), for the Appellant: ~The doeu- 


ment in question is a deed of gift and as 


such is invalid for want of delivery of 
possession. Vide Vahazullah Sahib v. Boya- 
pati Nagayya (1), and Chaudhri Mehdi Hasan 
v. Muhammad Hasan (2). The plaintiff hav- 
ing been in possession all along is entitled to 
succeed. 

"Mr. A. Sangappa, 
argued contra. 


JUDGMENT.—Tt is not denied by the 
defendants that Exhibit A is really a transac- 
tion of gift. It must be held that the plaint- 
iff did not, in his plaint or at the time of the 
issues, put forward the alternative contention 
that ifit was intended to be a gift in the form 
of a sale (and not a mere nominal transfer 
by sale), it was invalid under the Muhammadan 
Law for want of delivery of possession. 
[See Vahazullah Sahib v. Boyapati Nagayya 
(1) and Chaudhri Mehdi Hasan v. Muham- 
mad Hasan (%).} But he alleged possessiou 
in himself in the plaint and there was an 
issue as to the facbof possession. The alleged 
continuity of the plaintiff's title notwith- 
standing the execution of Exhibit A is the 
basis of the suit and if the gift is invalid 
under the Muhammadan Law, the title of the 
plaintiff continues and the' relief prayed for 
can be granted. 

* We, therefore, think that this appeal can- 
not be finally decided without a finding on 
the following issue :— 

“Was the gift made under Exhibit A 
validated by tbe delivery of possession of 
the gifted property to the donee as required 
by the Muhammadan Law?” : 

The finding will be submitted within two 


for the Respondents, 


(1) 17 M. L. J. 662; 30 M. 519. 

(2) 10 ©. W. N. 706; 28 A. 489; 3 A. L. J. 405; 8 
Bom. L. R. 387; 4 C. L. J. 295; 88 1. A. 68 (P. 0.5.9 
0. C, 106; 1 M. L. T, 106. 
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months and ten days will be allowed for 
filing objections. The defendants will be at 
liberty to adduce evidence on the question 
of possession and the plaintiff to adduce re- 
butting evidence so far as is allowed by the 
Evidence Act. 


In compliance with the order contained 
in the above judgment of this Court, the City 
Civil Judge, Madras, submitted the following 


PFINDING.—The issue on which I have 
to submit my finding runs as follows: — 


Was the gift made under Exhibit A. 
validated by the’ delivery of possession of 
the gifted properties to the donee, as required 
by Muhammadan Law? 


2. The defendants did not appear on 
the day on which the suit was posted for 
the trial of this issue. No further evidence 
was adduced’ on behalf of the plaintiff. 
The question has, therefore, to be decided 
upon the evidencé taken at the former 
trial. Tbe donee (lst defendant) under 
Exhibit A was the son of the donor (plain- 
tif). At the daté of the gift, he was living 
with his father as a member of his family, 
It does not appear clearly from the evidence 
whether the donee had actually attained 
majority, that is to say, completed his 18th 
year. According to the evidence of Sakhavat 
Hussain (P. W. No. 3), a son of the plaintif 
by his 2nd wife, the Ist defendant was 21 
years old when the Said witness gave his 
evidence in this Court, 7, e, in January 
1913. Tf so, Ist defendant was apparently 
nota major when Exhibit A was executed,” 
which was on Ist April 1909. But the Ist 
defendant himself in an affidavit, dated 18th 
November 1611, stated he was then about 
24 years. If so, he was about 21 at the 
date of the gift. Under Exhibit A, the pro- 
perties gifted to Ist defendant were a two- 
storied house together with two tiled and 
substantial-built houses adjoining it, bear- 
ing Nos. 2/2 and 8, Karimuddin Sahib 
Street. The donor and the donee were both 
living in No. 2/2. No. 8 was let to tenants. 
In the document the' donee is described as 
"my son, Wajihuddin Sahib, a student, resid- 
ing in house No. 2/2, Karimuddin Sahib 
Street.” According to the evidence,’ the 
lst defendant (donee) was at the date of 
the document absent at Bellary, where his 
brother, Abdul Kadir Sahib, was employed 


Vol. KAKI) 
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as Sub-Assistant Inspector of Schools. He 
returned to Madras about two montbs after 
and lived with his father in No. 2/2 for a 
few months. During this period the father 
effected a transfer of the Collector’s certifi- 
cate for the two properties in the name of 
the son. The plaintiff, in his evidence, says 
that he himself applied to the Collector for 
the transfer of the certificate in his son, the 
Ast defendant’s name. The plaintiff also says 
that at his instance, the Ist defendant 
obtained from the Collector's office the 
certificate which was issued in his (1st defer- 
-dant’s) name, and gave it over to the father. 
The lst defendant continued to live with his 


father in No. 2/2 for some little time after’ 


this, and then left the house owing to quarrels 
between him and his father. As regards 
‘house No. 3, the evidence is that from before 
‘the date of Exhibit A, it was in the 
possession of tenants who have béen paying 
the vents to the plaintiff, J& does not 
appear that the Ist defendant collected 
the rents himself or that . the -plaintiff 
collected the rent of the said house on 
"behalf of the lst defendant. In Exhibit A, 
however, thé donor saysi— 


"I have put the aforesaid _ son in 
occhpation and proprietary possession of 
the house and have.also delivered. all, its 
"vouchers to him. I declare that. in ‘future 
there will be. no claim .of any. kind in 
respect of the house sold either for me 
or for any of my heirs against the 
purchaser and his heirs. Should I or 
my heirs or any other person, or executor 
claim against the said purchaser or his 
heirs, i# will be false and not maintainable. I 
shall be responsible for accounting for - claim- 
ants.” These statements certainly amount to 
an unequivocal declaration on the part of 
the donor that he had, put the donee in 
possession of the properties and that he will 
hold himself responsible if any claims are pre- 
ferred to the property by third parties. The 
fact that the plaintiff applied or got the ist 
defendant to apply for the issue of a Collec- 
tor’s certificate in the lst defendant’s name, 
also amounts to an admissisn on plaint- 
ifs part that the latter was not only 
the transferee of the property but was 
also in actual possession thereof. The 
Collector's certificate as well as the title- 
deeds have been produced by the plaintiff 


‘Law. 


‘father 
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himself. In addition to: the immoveable 
properties given under Exhibit A, the 
plaintiff also gave some  moneys to the 


Ist defendant and with those moneys, ihe 
latter opened accounts in his name in the 
Bank of Madras as well as in the Post 
Office (see Exhibit F and Fl). The issue 
relates only to the immoveable properties 
dealt with by Exhibit <A, and the question 
for determination is whether upon the 
facts set forth above there was sufficient 


delivery of possession of the said properties 


to the donee, as required by Mubammadan 
I am of opinion that this question 
should be answered in the affirmative 
having regard tothe principles laid down 
in the following cases, viz., Shack Ibhram v. 
Shaik Suleman (3), Humera Bibi v. Najm-un- 
Nissa Bibi (4), Eibi Khaver Sultan v. Bibi 
Rukhia Sultan (5) and Kandath Veettil Bava v. 
Musaliam -Veettzl Pukrukuttt (6). The donor 
was the father of the donee and the latter 
was atthe date of the gift quite a young 
man living under his father’s protection. 
He was then a student and unmarried. 
The circumstance’ that he was . then 
temporarily absent :from his father’s house 
does not, in my opinion, affect the. matter. 
In spite of such temporary absence, his 
domicile and residence were with’: his 
father as a dependent member of . the 
latter’s family and that was the view 
taken by thé father himself as will be 
seen from his describing the son as a 
student residing in No. 2/2, Karimuddin 
Sahib-Street, in which house the father 
himself lived. The said house (No. 2/2), 
along with the adjacent property, house 
No. 3, was the subject of gift under 
Exhibit A. In the instrument of gift the 
not only stated that he had made 
the gift, but also that he had put his son 
in occupation and proprietary possession 
of ‘the house and delivered all its vouchers 
to him. He also stated that he held himself 
accountable to his son in reference to the 
property. In addition to this, he himself 
got the Collector’s certificate for the property 


(3) 9 B. 146. 

a 28 A. 147; 2 A. L. J. 778; A. W. N, (1905) 222, 
(5) 29 B. 469; 7 Bom. L. R. 443, 

(6) 30M. 308; 2 M: L. T, 180. 
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transferred to his son’s name, which also 
amounted to clear admission on his part 
that the son was in possession of the 
property. The plaintiffs case was that 
the whole thing was & nominal transaction 
and not a real one. On that question I 
held against the plaintiff and found 
that the plaintiff really intended 
to benefit his son, the Ist defendant. Thè 
question which I have now to consider 
is, whether that intention was validly 
effectuated by delivery of possession of 
the immoveable properties gifted under 
Exhibit A. The question appears to be one 
of mixed law and fact. The present case 
is on the facts very similar to the cases 
cited above. Applying the principles laid 
down in those cases, I am of opinion that 
there was sufficient delivery of possession 
by the donor to the donee in this case to 
validate the gift according to Muhammadan 
Law. 


The appeal was finally heard after the 
return of finding of the lower Court on 
10th September 1915. 

Mr. N. D. Devadoss, forthe Appellant, argued 
that the finding ought not be accepted 
asno delivery of possession had been given 
and relied on the possession of the deed 
of gift and the title-deeds by the plaintiff 
as well as his collection of rents of one 
of the items zonveyed and his living with 
the members of his family in the other 
house, 

Mr. A. Sangappa, for the Respondents, 
argued that the finding was correct and 
relied on the admission of the plaintiff in 
the plaint. and his conduct in connection 
with the proceedings for the transfer of 
Collector’s certificate, 


JUDGMENT.—We are unable to accept 
the finding of the learned City Civil 
Judge that possessisn was given by the 
plaintiff to his donee (Ist defendant) 
of the properties mentioned in Ex- 
hibit A. . 

The admission in the deed A and the 
admission or conduct in connection with the 
Collector’s certificate proceedings are, no 
doubt, strong items of evidence against the 
plaintiffs contention that no possession 
passed, but on the other hand there are the 
following facts (proved by clear and un- 
contradicted evidence) i EE 
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(a) that the rents ofhouse No.3 were 
received by the plaintiff even after the date 
of the gift-deed for his own benefit; 

(b) that neither the gift-deed (Exhibit A) 
norany of the title-deeds (Exhibits Band 
C series), was given to the Ist defendant; and 

(c) that the plaintiff continued to live in 
the house No.2/2 with all the obedient mem- 
bers of his family (including, no doubt, the 
lst defendant so long as he was obedient). 

These facts seem to us to indicate that the 
plaintiff continued to exercise rights of 
ownership over the properties for his own 
benefit, and he cannot be treated as having 
divested himself of his possession of the 
properties in any degree. He could, of 
course, by making himself a trustee or agent 
of the donee, or as his guardian (if the donee 
was a minor), or expressing an intention to 
treat his own possession as the donee’s 
possession, unequivocally transfer legally 
effectual possession to the donee while him- 
self remaining in actual possession, but 
there is no evidence of any such intention on 
plaintiff’s part to treat his own possession 
as possession on behalf of Ist defendant, the 
defendants having let in no evidence what- 
ever to contradict the evidence on the plaint- 
iffs side. 

The gift under Exhibit A being thus 
invalid nuder Muhammadan Law for want 
of delivery of possession [see Vahazullah 
Saheb v. Boyapatt Nagayya (1) and Chaudhri 
Mehdi Hasan v. Muhammad Hasan (2)], 
we reverse the judgment of the lower 
Court and giye the . plaintiff a decree 
declaring his title as prayed for in the 
plaint. The parties will bear their respec- 
tive costs in both Courts, as it was the 
plaintiffs own fault in executing the deed, 
Exhibit A, which led to the lat defendant's 
ereditor's attempts to proceed against the 
properties covered by the deed. ° 


Appeal allowed, 
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is MADRAS HIGH COURT. 
LegwrERS PATENT APPRAL No, 279 or 1914. 
September 16, 1915. 
Present: — Mr, Justice Sadasiva Aiyar and 
Mr, Justice Phillips. 
RAMAN CHETTY-—PLAINTIFF— 
APPELLANT 
versus : 
NAGAPPA CHETTY —DnzrFENDANT— |, 


RESPONDENT, 

` stamp Act (II of 1899), s. 44, scope of-~Stamp duty - 
and penalty—Joint-executante—Contribution. 

Section 44 of the Indian Stamp Act is only intend. 
ed to give a right to an innocent party, not guilty of 
any default in the matter of the proper stamping of 
a document, to recover the duty and penalty he is 
obliged to pay from the person or persons guilty of 
default and is not intended to enable one of several 
persons, who were under a common duty to pay the 
proper stamp duty on a document in proportionate 
shares, io claim from the others 
respect of the amount of the stamp duty and penalty 
which he has been compelled to pay in full owing 
to their common default, 


Appeal, under clause 15 of the Letters 
Patent, against the judgment of the Hon’ble 
Mr. Jastice Ayling, in Civil Revision 
Petition No. 535 of 1912, preferred against 
that of the Court of the Temporary Sub- 
ordinate Judge of Ramnadat Madura, in 
Small Cause Suit No. 129 of 1911. . 


FACTS.—In Original Suit No. 50 of 1908 
on the file of the Hast Sub-Court, Madura, 
the plaintiff produced a cadan document 
purporting to be a partition deed executed 
between him and the defendant. Having 
had to pay stamp duty and penalty on the’ 
said document, khe filed the present suit 
more than three years after he paid the 
stamp duty and penalty for contribution 
against the defendant. The Subordinate 
Judge dismissed the suit, holding that the 
defendant was not bound to contribute as 
the plaintiff made the payment to suit his 
own purposes and that the suit was 
barred by limitation under Article 61, 
Limitation Act. The plaintiff then preferred 
Civil Revision Petition No. 585 of 1912 to 
the High Court, which was dismissed by 
Ayling, J. Hethen preferred this appeal 
under the Letters Patent. 

Mr. V. Purushottama Iyer, for Mr. T. R. 
Venkatrama Sastriar, for the Appellant:— 
The Subordinate Judge erred in holding 
‘that the defendant was not liable to 
contribute. Both the parties have to bear 
the stamp duty in respect of the document, 
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contribution in‘ 
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and asin this case one party alone had 


to pay the full stamp duty and penalty 
on account of their joint default, the 
defendant was liable to contribute. Vide 
Secretary of State v. Guru Proshad Dhur 
(1). The suit is not barred as it falls 
under Article 120. Vide Unichaman v., 
Ahmed Kutti Kayi (2). 

Mr. S. Gopalaswami Iyengar, for the Res- 
pondent, argued éontra. 


-JUDGMENT.—We think that | section 44 
of the Stamp Act was intended to give & 
right to an innocent party, who himself 
was not guilty of any default in the 
matter of the proper stamping of a 
document, to recover the duty or penalty 
he was obliged to pay, from the person or 
persons guilty of the default and that it 
was not intended to enable one of several 
persons, who were under a common duty 
to pay the proper stamp in proportionate 
shares, to claim recovery of the pro- 
portionate amount of the duty or penalty 
the whole of which he was afterwards 
obliged to pay owing to the common default, 
In this view, it is unnecessary to consider 
the question of limitation, and we dismiss the 
Letters Patent Appeal with costs. 


Appeal dismissed, 
(1) 20 C. 51 (F. B. 
(2) 21 M. 242; SM, L, J. 81. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
Crvin MISCELLANEOUS ÁPPEAL No. l8 or 1914, 
. March 30, 1915. 
Present:—Sir Henry Drake-Brockman, Kt., 
J. Q. 
LAHANU BAI—Jopament-pestor— 
APPELLANT 

versus 


HARAKCHAND—Dascerr- HOLDER-— 


RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XL, r. 1— 
Receiver, appointment of, to receive rents and profits 
—Simple money decree, emecution of—Property not 
attachable—Emecution, how effected. 

Under Order XL, rule 1, of the Civil Procedure 
Code, a Receiver can be appointed to receive 
the rents and profits of an estate which cannot 
itself be attached and consequently a simple 
decree for money may be executed by appointing 
a Receiver, (p. 286, col. 2; p. 287; col. 1. ‘J 
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bi interests of both the decree-holder and 
us a Lakon .càn be safeguarded and 
"here (herois no other way than: the appoiitment 
dia Receiver in which the decree-holder can hope 
io recover. any. appreciable - part of his claim, the 
appointment of a Recoivor is neither unjust nor 
inconvenient. Tp, 287, col, 2.] j 
* Miscellaneous appealagainst the “order of 
the District Judge, Wardha, dated the’ 2nd 
ary 1914, 
Sedan "Munsif; "Hinganghat, dated the 29th 
ust 1913. ; ` 
Tus W. V. Ghurpure, for the 
lgnt. o * 7. ; . 
"My. R. B. D. N. Khare, for the Respond- 
ent. noe i . 
"JUDGMENT.—The respondent in this 
Gourt holds a decree for money against the 
appellant, who is a Hindu widow possessing 
certain sir lands assigned to ber in lieu, of 
maintenance by her adopted son. In due 
course, the respondent on the 26th March 
1913 applied to the Court of the junior 
Munsif, Wardha, for appointment of a 
Receiver of the said fields. The Munsif, 
overruling the judgment-debtor's objeotion 
that a Receiver cannot be appointed in execu- 
tion of a simple money decree, nevertheless 
dismissed the application on the ground that 
it would be unjust to deprive her of her only 
source of maintenance. In appeal. the District 
Judge, after setting out ‘the history of 
previous execution proceedings, held that 
without making the appointment applied for, 
justice could not be done to the decree- 
holder, reversed the Munsif’s order and 
directed that unless the jadgment-debtor 
showed further ground for regarding 
such an appointment as úeither just nor 
convenient, the application should be granted. 
The main question raised in the present 
appeal from the District J udge’sorder of remand 
ig whether a Receiver can legally be appointed 
where the decree to be executed is one for 
money only. The argument for the appellant 
is this. Section 51, Civil Procedure Code, 
provides that “subject to such conditions and 
limitations as may be prescribed ; the Conrt 
may on the decree-holder’s application, order 
execution of the decree by appointing a 
Receiver. But rule 30, Order XXI, in the 
154 &chedule to the Code, provides only the 
following modes of executing: a decree for 
ment of money:— . 
PS Paotention of the judgment-debtor in the 
civil prison; ' Vea d 


Appel- 


INDIAN CASES. 


: (1915. 


Ci) attachment and sale of his property, 
(idl) both the foregoing processes, 


This rule, it is said, constitutes a limitation 
upon the general right conferred by section 
51. To accept this contention, involves 
extending the limitation tothe very generally 
expressed first rule in Order XL, which opens 


reversing that of the- thus:— 


“Where it appears to the Court to be just 
and convenient, the Court may by order 
appoint a Receiver of any property, whether 
before or after decree.” 


On the other hand, it may be rejected 
without in any way departing from a literal 
and grammatical. interpretation of rule 30 
in Order XXI. That Order nowhere, except 
in rule 49 (Z) authorises appointment of a Re- 
&eiver, and the excepted provision is a new one 
reproduced from the English Partnership Act, 
1890, apparently without special regard to. 
its congruity with the general scheme of the 
Civil ‘Procedure Code. The correct inference 
seems to me to be that the matter of appoint- 
ing a, Receiver was left by the Legislature to 
be dealt with in -a separate Order (XL) to 
which we should look for any “conditions 
and limitations” contemplated by-section 51. 

There are numerous cases in the reports 
which show that the practice under the 
Code of 1882 and earlier, was to appoint a 
Receiver where necessary in executing a 
decree for money no less than in respect of 
other decrees. I may refer here to two, 
namely, Toolsa Goolal v. John Antone (1) and 
Udoy Kumari Chatwalin v. Hoi Ram 
Shaka (2). The Legislature must have 
been aware of this practice, and yet in 
the Code of 1908 it. has not only added 
an express power to execute a decree by 
appointing a Receiver, but has appreciably 
extended the old power of. appointment 
contained in section 503 of the 1882 Code 
by omitting the words “the subject of a 
suit or under attachment.” A Receiver 
may, therefore, be appointed to receive the 
renis and profits of an estate which can- 
not ‘itself be attached: see Keshabati Koeri 
v. Mohon Chandra Mondal (3). At the 
same time, there is no difference of importance 
for present purposes between rule 30 of Order 


(1) 11 B. 448, 
(2) 28 C. 483. 


(8)-14 Ind. Cas, 227; 89 C, 1910; 1.0. . N. 802, 
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XXI and the eorresponding provision (section 
254) in the 1882 Code. ` 

I think, then, that even a simple decree, 
for money may be executed by appointing 
a Receiver." 


It is: further contended on iha judgment- 
debtor’s hehàlf. that a general .order 
appointing a Receiver amounts to attachment 


of future. rents and, therefore, offends 
against the prohibition in proviso (v) to 
section’ 60, Civil Procedure Code. There is, 


however, a clear distinction between attach. 
ing future renís and profits and appointing 
a Receiver to collect them as they fall 
due from time to time, as will appear from 
two cf the cases: above cited, namely, Udoy 
Kumari Chatwalin v. Hari Ram Shaka (2) and 
Keshabati Koeri v. Mohón Ohandra Mondal 
(3). Moreover, under the lower Appellate. 
Court's order, the Munsif has still to decide 
the extent of the Receiver’s authority, 
even if the judgment-debtor fails to show 
further cause against the proposed appoint- 
mert. 


“1 do not consider it "necessary to ‘decide 
here whether the appellant is proprietor or: 
ordinary tenant -of the sir assigned for. 
her maintenance. In the Courts below, her 
position was assumed to be that of a 
proprietor, All that is 
favour of her being a tenant is, that by 
the terms of her grant she must pay the, 
rental assessed on the land ‘by the Settle-. 
ment Officer. There is at present no question. 
of attaching the fields assigned to her, 
and section 70 (2) of the Central Provinces 
Tenancy Act, 1898, does no more than 
protect the right of an ordinary tenant. 
from sale in -execution of a decree. It 
is suggested that Singai Parmanandsao v. 
Baji Rao (4) was wrongly decided. In that 
case land granted by way of maintenance 
was held liable to attachment and sale in 
execution of a money decree obtained 
against the grantee notwithstanding that’ 
the grant contained a prohibition against 
alienation. For the reason just stated I 
am not required to dealwith this point. I 
may, however, observe that no Jater authority 
than that cited, has been put -before me 
and that on the principle of stare decisis 
alone I would be prepared to follow the 


a 140, P LR. 114. 


xs 


urged here in. 
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decision: of Ismay, J. ©. I would add that 
the appellant’s grant confers only a life- 
interest, but does not expressly prohibit. 
alienation, 


There remains ihe question whether it 
is “just and convenient” to appoint a` 
Receiver. In this connection we are cons’ 
cerned solely with the Munsifs view thai. 
it’ is not just to deprive the judgment-: 
debtor of her sole source of maintenance’ 
and that the decree-holder has not shown’ 
how the appointment he desires, would be, 
convenient. As to this the District Judge: 
has well pointed out that the interests of? 
both parties can be safeguarded if the 
appointment is made and that in no other 
way can the decree-holder hope to recover’ 
any appreciable part of his claim. The 
latter view seems to, me clearly correct.. 
The appellant lets -out her land yearly: 
and secures her rents in lump. She is no; 
less bound than any other recipient of income, 
to live within her means, and to permit, 
her to enjoy the whole regardless of her. 
just debts is a course not sanctioned by; 
either law or morality. . 


This appeal accordingly fails and is’ 
dismissed with costs. I allow Rs. 15 as’ 
Legal Practitioner’s fee in this Court. 


Appeal dismissed: 


PUNJAB CHIEF COURT. 
First Crvin APPEAL No. 384 or 1911. 
March 12, 1915. 
Present: — Mr. Justice Johnstone 
and Mr. Justice Shah Din. , 
BUDHA KHAN AND OTRERS—PDLAINTIFFS— : 
APPELLANTS : 
versus 
MOHAMMAD AND orHERs—DarENDaNts— i i 
— RESPONDENTS. 

Shamilat—Hniry in two successive Settlements that all 
members of certain tribe are entitled to share in 
shamilat— Contrary entry in third Settlement —De. | 
claratory swit-—Cause of action. 

In the Settlement of 18808, it was entered that: 
the shamilat of the village belonged to all the, 
members of a certain tribe and this entry was , 
repeated in. the Settlement of 1887, but in the | 
Settlement of 1900 it was provided that it belonged / 
to only one section of the tribe: E 


Ec. cien ng ee eed » X dues. AER 


288- 
BUDHA KHAN V, MOHAMMAD, 


Held, that the last entry was unauthorised and 
was nob of mnch evidential value as, there was 
nothing on the record to show why the entries of 
the two previous Settlements were changed and the 
new entry substituted in the place. [p. 289, ool. 2.] 

Where defendants have done no overt act 
amounting to an invasion of plaintiffs’ right, the 
mere allegation in the plaint that the defendants 
consider themselves co-sharers and openly deny the 
plaintiffs’ exclusive proprietary rights in the land, 
cannot furnish the plaintiffs a definite cause of 
action so as to enable them to seek declaration of 
their title. [p. 289, col. 1.] 

First appeal from the decree of the District 
Judge Attock, at Campbellpur dismissing 
the suit. 

Dr. Muhammad Iqbal, for the Appellants. 

Mr. N. C. Mehra and Mr, Noor-ud-Din, for 


the Respondents, 


JUDGMENT.—The plaintiffs, who are 
Awans Hajtal by caste, brought the present 
suit against the defendants, who belong 
to four other sections of Awans known as 
Awans Jafral, Khilan, Jaswal and Jamal, for a 
declaration that the plaintiffs together with 
pro forma defendants Nos. 52 to 59 were 
exclusively entitled to proprietary rights 
in 24, 476 kanals of shamilat land known 
as Ohak Nakka, situate in village Dunda 
Shah Balwal, and thatthe defendants other 
than the proforma defendants Nos. 52 to 
59 possessed no rights inthe said shamilat 
area. A plot of 706 kanals 2 marlas which 
at one time formed part of the shamilat, 
was alleged to have been in possession of 
the defendants for a long time and was 
excepted from the claim. According to 
the plaintiffs, they and defendants Nos. 1 to 16 
were descendants respectively of Shahadat 
and Jafar, who were sons of Hayat; the 
plaintiffs were known as Awans Hajtal and 
the said defendants Nos.1 to 16 as Awans 
Jafral; the Ohak Nakka in dispute was 
acquired by plaintiffs’ ancestor, Shahadat, 
who paid Rs. 1,200 by way of fine to a Sikh 
nobleman, called Sardar Attar Singh, in 
Sikh times, and ever since the date of the 
acquisition Shahadat’s descendants had been 
in possession of the said chak. Jafar, 
brother of Shahadat, had not paid any part 
of the fine of Rs. 1,200 and he and his 
descendants had, therefore, acquired no proprie- 
tary rights in Ohak Nakka. In support 
of this origin of their exclusive title to the 
chak in dispute, the plaintiffs have relied on a 


judgment of Sayyad Faiz-ul-Hussan, Extra. 


Assistant Commissioner, dated the 25th 
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August 1862, by which the claim of the 
Jafrals, ancestors of defendants Nos. 1 to 16, 
sharers in Chak Nakka along with the des- 
cendants of Shahadat was dismissed. The 
plaintiffs have further relied upon another 
judgment of Sayyad Faiz-ul-Hussan, dated 
the 22nd August 1868, which, however, 
does not seem to bear directly on the question. 
of proprietary rights in Chak Naka. 


In the Regular Settlement of 1863 the land: 
of Chak Nakka (though the name Chak 
Nakka does not appear in the Revenue 
Record) was entered as the village shamilat 
belonging to all  proprietors of the Awan 
tribe without any distinction, and in the 
Revised Settlement of 1887 the same entry 
was repeated. In the Settlement Record of 
1900, however, itis entered as the shamilat 
of the proprietors belonging to the Hajtal 
section of Awans (see evidence of Ghulani 
Jafar, Naib Sadar Kanungo, at p. 47 of the 
paper-book). The plaintiffs claim that as 
they and defendants Nos. 52 to 59 alone 


are members of the Awan Hajtal section, 


the rest of the Awans being known as Jafrals, 


Jaswals, Khilans and Jamals, the whole of the, 


shamilat area in dispute belongs exclusively 
to them and defendants Nos. 52 to 59,and the 


ask for a declaration to that effect. «a 
The District Judge, after referring to and. 


discussing the entries in the récord of the three 
Settlements of 1863, 1887 and 1900 and 


also to theentry in the wajzb-ul-arz of ihe: 
village, has held that, although the villago- 


land in suit wasoriginaly acquired by Shahadat, 


the ancestors of the defendants have held- 


possession of it along with Shahadat’s des- 
cendants, that the defendants are co-sharers 
in the land with the plaintiffs, and that plaint- 
iffs’ suit is barred by limitation; on these 
findings he has dismissed the plaintiffs’ suit. 


In support of the appeal the learned 
Counsel for the appellants has relied upon 


the history of the village (page 24 of the 


paper-book), the judgment of Sayyad Faiz- 
ul-Hussan, dated the 25th ^ August 1863, 
which is not printed buta copy of which is 


on the record, and the report of the Local 


Commissioner, Amir Chand, dated the 17th 
November 1910, (pages 57—66. On the 
other hand the Counsel for the respondents 
has called our attention to the mutation 
proceedings of March 190) relating io the 
sale of a part of the land in suit by Allah 
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Yar, son of Misri Jafral (pages 28 —35, to the 
deposition of the Nazb Sadar Kanungo at para- 
graph 47 and to certain portions of the report 
of the Local Commissioner referred: to above. 
In the history .of the village we can 
find nothing which would support the claim 
of the plaintiffs that they alone, together 
with the pro forma defendants Nos. 52°to .59, 
from among the descendants of Hayat are 
entitled to be called Awans Hajtal, the 
descendants of Jafar being known'as Awans 
Jofral. This distinction is no doubt drawn 
in the judgment of Sayyad Fa‘z-ul-Hussan, 
dated the 25th August 1863, but it does 
not seem to have been adhered to later. 
“In the mutation proceedings of March 
1909, above referred to, if would seem that 
the Revenue Authorities considered all the 
descendants of Hayat, including the descend- 
ants of Hayat’s son Jafar, as Awans Hagtal, 
and that this appellation was not restricted 
to the descendants of Shahadat. The entry 
in the Settlement Record of 1900, accord- 
ing to which the land in suit belongs to 
Awans Hajtal, therefore, supports the claim of 
defendans Nos.1 to 16 to share in the sham@lat 
along with the plaintiffs; and the mere fact 
that the said defendants have not actually 
cultivated any part of the shamilat land in 
dispute is not sufficient to deprive them of 
their proprietary rights therein. 


- Besides, ib is notat all clear what cause 
of action the plaintiffs had against these 
defendants so as to, be able to seek a declara- 
tion of title against them. The allegation 
in the plaint that these defendants considered 
themselves co-sharers in the land in question, 
and that the other defendants openly denied 
the plaintiffs’ exculsive proprietary rights 
in the land two months before suit, cannot 
furnish the plaintiffs with a definite cause 
of action in which a suit like the present. 
can be based. The defendants have done 
no overt act amounting to an invasion of the 
plaintiffs’ rights and the suit is, therefore, of 
a speculative character. Itis said by the 
plaintiffs’ Counsel that the sale of a part of 
the shamilat by defendant No. 40, Nur 
Mohammad, Awan Jamal, five years before 
suit (see deposition of Megh Raj Patwari at 
page 25) and thesale of another part of the 
shamilat by Allah. Yar, son of Misri Jafral, 
(defendant.No. 7), furnish the plaintiffs with 
& cause ‘of action for the present suit. It ig 
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clear, however, that by reason of these two 
sales no cause of action accrued to the 
plaintiffs as against all the defendants, 
except against the above-named Nur Muham- 
mad and Allah Yar. 

Assuming, however, thatthe plaintiffs had 
a valid cause of action against all the de- 
fendants, it seems to us that the entries in the 
Settlàment Records of 1863 and 1887, showing 
that the shamzlat land in question was owned 
by the Awan; proprietors of the village, coupl- 
ed withthe fact thatthe defendants who 
belong to the Khilan, Jaswal and Jamal sec- 
tions of the “Awans have been in possession 
of portions of the shamilat and have built 
tbeir dhoks on the portions in their posses- 
sion, tell strongly against the plaintiffs’ 
claim to exclusive proprietary rights in the 
shamilat. In the Settlement Record of 1900 
the entry is, no doubt, in favour of Awans 
Hajtal, but this description, as we have 
seen above, applies to the Jafrals as well, who 
cannot, therefore, be excluded from a share 
in the shamilat. 

As regards the other defendants, 7. e., 
Khilans, Jaswals, and Jamals, there is noth- 
ing whatever on the record to show why 
the entries of the two previous Settle- 
ments of 1863 and 1887 were changed and 
the new entry substituted in their place in 
1909. This entry appears to have been un- 
authorized and' to have been made without the 
knowledge of the section of the Awans just 
mentioned, and in face of their actual posses- 
sion of portions of the shamilat, it cannot be 
considered as of much evidential value. 

On the whole, therefore, our conclusion 
js thatthe plaintiffs have failed to establish 
that they are entitled to be declared exclusive 
owners of the shamzlat area in suit as against 
the Jafrals, the Khilans, the Jaswals and the 
Jamals, and we accordingly maintain the 
decree of the lower Court and dismiss the 
appeal with costs, 

Appeal dismissed. 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT. eo 
Srconp Crvi Appear, No, 285-B or 1914. 
March 15, 1915. 
Present:—Mr, Stanyon, A. J. C. " 
KASHIRAO AND OTHERS—PLAINTIFFS— 
APPRLLANTS 
Versus 
UKARDA. AND OTHERS- DEFENDANTS- 
SXSSPONDENTS. 

Hindu Widows’ Re-marriage Act (XV of 1856), 6. 2, 
applicability of—Forfeiture of estate—Emisting estate 
7oFulure rights, if forfeited—Limitation Act (XV of 
1877), Sch. II, Art. 141 —Reversioner's suit— Starting of 
Limitation. 

Under the Hindu Widows’ Re-marriage Act, 1856, a 
widow re-marrying forfeits not only the estate in- 
herited from her deceased husband but all existing 
rights at the date of the marriage, though, after and 
notwithstanding re-marriage, she may inhorit futuro 
interest in the family of her former husband; e. g. 
she may succeed as heir to the estato of her son 
by a first marriage who has died after her second 
marriage. [p. 290, col. 2.] 

The Hindu Widows’ Remarriage Act, 1856, applies 
also to widows whose caste customs permit second 
marriages. .[p. 290, col. 2; p. 291,-col. 1.] 

In acase governed by Articlo 141 of Schedule II 
to the Limitation Act, 1877, under no ciroumstances 
ean time run against a Hindu reversionary heir 
until the reversion vests by the death of the 
female holding the intervening estate. [p. 292, ool. 1.] 
. Appeal against the decree of the Additional 
District Judge, West Berar, dated the 7th 
May 1914, reversing that of the Munsif, 
Khamgaon, dated the 24th September 1912. 

Mr. J. Mittra, for the Appellant. 

Mr. G. V. Deshmukh, for the Respondents. 

- JUDGMENT.—-The following genealogical 
‘tree is relevant:— us i 


Rosie e Janki Bai (died 1899). 
' Yedoo—Manjai (re-married 1897). 
' d. 1898! 





l f. ER 

' Mt, Soni Pandharinath _ 
(plaintiffs" vendor b, 8-12-95 (posthumous.) 
on 13-1.09). ` d. 10-4-96. 


The field in dispute was admittedly the 
property of Yedoo. On his death, Pan. 
dharinath being .then unborn, it devolved 
on -Yedoo’s widow  Manjai But in fact 
Musammat Janki Bai, with whom Manjai 
lived, -took possession of it, or at least 
dominated’ the control of it. On the 29th 
October 1895, Janki Bai sold the field to 
the defendants, allegedly for legal necessity, 
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and the defendants have been in possession 
ever since. Meanwhile, after the sale, on 
the Sth December 1895, Pandharinath was 
born, and divested his mother of the title 
to the field. | When he died, on the 10th 
April ; 1896, the field reverted to Manjai. 
But Manjai re-married in 1897, and went 
away from the family. Under the Hindu 
Widows’ Re-marringe Act, 1856, by such 
re-marriago she forfeited her estate in 
the field. She beld the title to that 
estate, not as the widow of Yedoo, but 
as. the mother of Pandharinath; but the 
lower Appellate Court is wrong in thinking 
that, under the enactment, a widow re- 
marrying forfeits only the estate inherited 
from her deceased husband, The Statute 
applies to “all rights and interests which 
any widow may have * * by inheritance 
to her husband or to his lineal successors.” 
No doubt it has-been held that, after and 
notwithstanding remarriage, she may - 
inherit future interests in the family of her 
former husband; e. g., she may succeed as heir 
to the estate of her son by a first marriage.. 
who has diéd after her second marriage: Akora 
Buth v. Boreani (1), Chamar Haru v. Kashi 
(2), Basappa v.  Hayava (8), Lakshmana 
v. ¿iva  Sasamallayani (4), Sammar v. 
Musanémat Bhago (5). But that is because 
ihe enactment only operates as a forfeiture of 
existing rights at the date of the marriage. 
Here Manjai, on the date of her second 
marriage, held tle title to the- field by 
inheritance from Pandharinath, who wass 
lineal suecessor of her husband, and, there- 
fore, the Statute deprived her of it on 
re-marriage and let in Janki Bai. 


The doubt whether the enactment applies 
to widows whose caste customs permit 
second -marriages, created by the Allahabad 
High Court rulings in. Har SaranDas v. Nandi 
(6), Ranjit v. Radha Rani (7), Khuddo 
v. Durga Prasad (8), Gajadhar v. Musammat 
Kaunsija (9), and Mula v. Partab (10), may 
be taken to be set at rest, at least outside 
(1) 2 B. L. R. (4. O. JT.) 199; 11 W, B. 82, ` 

(2) 2b B. 388; 4 Bom, L. R. 73. 

(8 2% B. 91; 6 Bom. V. R. 779, 

(4) 28 M 425; 15 M. D. J. 245, 

(5) 50. P.L. R. 85. . 

(8) 11 A. 350; A. W, N. (1889) 77. 

(7) 20 A. 478; A. W. N. (1898) 121, 

(8) 29 A, 122; A. W. N. (1908) 299; 8 A. L. J. 729, 

(9) 1 Jnd. Cas 76): 31 A. 101; 6 A. L. J. Jer. 

à (10) 6 Tnd. Cas.-116; 82 A. 489; 7 A. L, J, 417, 
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the United Provinces, by. the Full Bench 
decision in Véthu v. Govinda (11), following 
Rasul Jehan Begun v, Ram Surun Singh (12). 
Even the Allahabad ` Judges, i in the latest of 
the above cases, Ahad . some hesitation in 
accepting the earlier rulings as a sound 
interpretation of the law, but felt bound, 
by ,the existence of a consistent cursus 
curim, to apply the-:maxim stare decisis. 
In this Court the ‘point was avoided in 
Musammat Rupa y.*Mohdnlal (13), but the 
Bombay decision was clearly followed in Sadhu 
v. Musamnat Patango (14), which decision 
vas taken in Lawman v. Gundajt (15) to 
represent the view of this Court as to the 
opten of section 2 of Act XV of 
856. í 


The present suit was lodged on the 
lth May 1909. Therefore, it was filed 
within 12 years of the death of Musammat 
Janki Bai, when the estate of Pandharinath 
devolved by inheritance on his sister, Soni. 
The plaintiffs obtained a conveyance from 
Soni of her righf, title and interest in 
the field on the 13th January 1909, and 
filed the suit on the 15th May 1909. 
The first Court gave them a decree for 
possession. The lower Appellate Court 
. reversed that decree and dismissed the 
suit. The reason for dismissal is thus 
stated: — 


“The lower Court has held that the 
possession of defendants has not been 
adverse against Seni. I think that view 
of the Jaw is not correct. I think the 
facts of the case in Babu v. Bhikaji (16) 
are similar to the facts of this case. 
In this case Janki Bai remained in posses- 
sion when the widow of Yedoo and his 
posthumous son were entitled to it, I think 
the possession of the defendants has been 
adverse as against Soni and plaintiffs. 
Other rulings reported on by the respond- 
ent are-—~Tika Ram v. Shama Charan (17), 
Lachhan Kunwar y. Manorath Ram (18), 


.f11) 22 R, 821. 

(12) 22 C. 589, 

un 9 0. P. L. R. 4? 

(14) 16 C. P L. R. 09, 

(15) 7 Ind Cas. 543; 6 N. L. R. 108. 
(16) 14 B. 317. . 

(17) 20 A. 42; A. W.N. (sen 195 
(18) 22 0. 445; 22 I A. 2 


` 
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Amrita Lal-Bagchi v, Jotindra Nath Chowdhry 
(19). I allow the appeal and reverse the 
decree of the lower Court and dismiss the 
plaintiffs’ suit”. 


I am unable to give any intelligible mean- 
ing to the passage beginning ‘Other rulings 
reported,” but it is manifest that the 
decision rests upon a hurried analogy 
drawn from the case of Babu v. Bhikaji 
(16). If the Additional District Judge had . 
read that case more carefully, he would 
have found hat it followed earlier rulings 
made under ‘Act XIV of 1859, because 
the prescriptive period had been completed 
before the Limitation Act of 1871 came 
into force and rendered all those rulings 
obsolete by. the introduction of the 
provisions contained in the 142nd Article of 
its second Schedule— provisions which were 
repeated in Article 141 of the 1877 
Schedule by which the present case is 
governed. Lachhan Kunwar v. Manorath 
Ram (18) was another case to which Act 
IX of 1871 did not apply, ‘because the 
prescriptive period in that case was found 
by their Lordships to be twelve years from 
1859 or at any rate 1661, and, therefore, it 
was outside the operation of Act IX of 
1871, Article 142. The case was otherwise 
distinguished from such cases as the present 
in Amrit Dha? v. Bindesri Prasad (20), 
while the same distinction as I have made, 
was demonstrated in  Venkataramayya v. 
Venkatalakshmantma (21). The. Allahabad 
Court correctly found the law under the 
Act of 1871 in their Full Bench decision 
in Ram Kali v. Kedar Nath (22). Curious- 
ly enough a Division Bench of the same 


| Court held, in Tika Ram v. Shama Charan 


(17), that the ahove Privy Council decision 
had overruled the Full Bench ense, 
following an expression of opinion to that 
effect by one of the Judges in Hanuman 
Prasad Singh v. Bhagautó Prasad (23). 
This error was: corrected in Amrit Dhar 
v. Bindesr? Prasad (20) and again in 
Jhamman Kunwar v. Tiloki (24). But the 


(9) 32 0. 165, 

(20) 28 A. 448: A. W N. (1901) 133, 
(2 20M 493, 7 M. L. J. 204 

22) 14 A. 156; A. W N. ( 802) 22, 
(28 19 A. 857; A W N. (1897) FO. 
(24) 26 A. 485; A. W. N. (1903)°93, 


399 
KASHIRAO 4, UKARDA. 


learned, Judges do not seem to haye noticed 
that the Privy. Council were dealing with 
a case in which the twelve years of adverse 
possession had probably been completed 
before the change in the law was intro- 
duéed. Even if the period was not quite 
complete, section 6 of Act IX ‘of 1871 
would exclude the application of ‘that 
enactment to prevent or prolong the com- 
pletion, However that may be, the Privy 
Council decision in Runchordas v. Parvatibat 
(25) makes it clear that, in a case governed 
by Article 141 of the 1877 Schedule, 
under no circumstances can time run 
against: a Hindu reversionary heir until 
the reversion vests by the death of the 
female holding the intervening estate. 


‘That is enough to dispose of .this ease. : 


But I think the further contention is sound 
that Janki Bai is not shown to have claimed 
more than a limited interest in the estate. 
It is not proved that she excluded Manjai 
atall until she sold the field à few months 
after her husband's death, and she then pur- 
ported to sell it for, legal necessity. The 
terms of the sale-deed make it clear that 
both parties dealt with the property as that 
of a Hindu widow who could sell only for 
legal necessity. In that case, the only estate 
which Janki Bai and her transferees, the 
defendants, could acquire by prescription 
would be that of a Hindu widow, unless legal 


necessity were proved: Sheo Lal v. Musammat : 


Sheorajia (26), following my unreported deci- 
sion in Ramprasad v. Dayaram | (97)— see 
page 37. It is found in this ease that there 
was no legal necessity. Therefore the de- 
fendants’ interest under the sale ended with 
Janki Bai’s death in 1899. Thereafter, their 
possession became directly adverse to the 
reversioner.” They cannot tack that on to 
their possession under the deed which became 
a valid transfer, qua Janki Bai's interest, 
when the estate devolved upon her on the 
re- marriage of Manjai in 1897. The present 
suit is, therefore, clearly within time, and, in 
face of the finding that no legal. necessity, for 
the sale has been proved, Soni’s right to 
succeed, and, therefore, the claim of the 
plaintiffs who are her transferees, cannot be 
resisted. 
(25) 23 B. 725 (P. C); 28 L A. {h 


(26) 23 Ind. Cas.7719; 10 N. L. R. 85, 
(27) S. A. No. 365 of 1911, 


INDIAN CASES. 


[1915 


-An attempt was made before me to defeat. 
the suit at the last moment on a plea of non- 
joinder. The learned Counsel for the re- 
Spondents put ina certified copy of a regis- 
tered deed of sale purporting to be a 
reconveyance by tle plaintiffs, on the 27th 
March 1909, of the field in dispute, which 
they had bought from her on the 13th Janu- 
ary 1909. This document is accompanied by. 
an affidavit in explanation of the failure to 
raise the plea earlier, and itis urged that 
plaintiffs have now no locus standi in the suit. 
If Soni were now joined, itis clear that her 
claim would be time-barred. I decline- to 
allow the plea at this stage. The copy of the 
deed was obtained by the defendants on the 
29th November 1912. The suit was first 
decided on the 28th February 1911. On the 
14th September 1911 it was remanded by the 
lower Appellate Court, and a fresh decision 
was made by the first Court om the 24th 
September 1912, The defendants appealed 
from that decision on the 30th January 1913. 
They were then in possession of the copy of 
the reconveyance now setup, But in their 
memorandum of first appeal, they did not 
raise any plea of non-joinder: nor was a 
word said about it at the hearing. The plea 
comes ‘much too late now, and must be taken 
to have been waived. If the reconveyance 
really took place, the plaintiffs in this case 
are trustees for Musammat Soni. They have 
suéd as benamidars, and a suit by a benamidar 
is not, ipso facto, bad. Itis difficult to under- 
stand why plaintiffs should buy in January 
1909, re-sell in March 1909, and then sue 
under the cancelled assignment in May 1909: 
but eccentricity of. this kind in regard to 
documents and litigation is a common feature 
among the inhabitants of Berar. At any 
rate I decline to go into the matter at this 
stage of the présent case. 

The appeal is allowed: the decree of the: 
lower Appellate Court is reversed, and the 
decree of the first Court is restored. Butas. 
the defendants had reasonable grounds, 
owing to the neglect of Manjai and Soni, for 
asserting their rights to defend the suit, I 
direct that each party do bear his own’ costs 
in the first Court. The defendants must, 
however, pay and bear the costs in the two 
Appellate Courts. 


Appeal allowed, 
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PERIAKARUPPAN CHETTIAR U. MANIKKA VACHAGA DESIKA. 


MADRAS HIGH COURT. 
Civin Reviston Perizion No. 108 or 1914. 
September 25, 1915. 
Present:— Mi. Justice Napier. . 
A, A.V. PERIAKARUPPAN OHETTIAR 
` —AssiüurE DECREE-HOLDER—P ETITIONER 
i versus 
MANIKKA VACHAGA DESIKA 
GNANA SAMBANDA PANDARA: 
SANNADHI AND OTHERS—DEFENDANTS— 
RESPONDENTS: 

Civil Procedure Code (Act V of 1908), O. XXI, rr. 
28, b —Execution—XNotice, issue of ~Atlachment— 
Default on purt of decree- ‘holder—Dismissal of appli- 
tation — Ordei for execution, whether res judicata. 

The dismissal of an execution application under 
Order XXI, rule 57, Civil Procedure Code, has the 
effect of vacating a prior order passed under Order 
XXT, rule 23, ordering execution to proceed. 

Mungul Per shad Dichit v. Grija Kant Lahiri, 11 C. 
L. R. 113; 8 I. A. 123; 8 C. 51; 4 Bar, P. 0. J. 249 
referred.to. 

Lakshmanan Cheiti v. Kut'ayan Chetti, 24 M. €69, 

Sheoraj Singh v. Kameshar Nath, 24 A, 282; A. W. 
LN. (1902) 63, dissented from. 

Petition, under section 25 of Act 1X of 
1887, praying the High Court to revise 
the order of the, Court of the Subordinate 
Judge of Mayavaram, in Exezution Petition 
No. 1021 of 1918, in Small Cause Suit 


"No. 396 of 1905, on the file of the 
‘Subordinate Judge at Kumbakonam. 
FACTS.—This petition arose out of 


-proceedings in execution -of a decree, dated 
18th September 1405. The first application 
to execute the decree was made on 8th 
September 1908. Notice was ordered and 
served on the judgment-debtcr and an order 
for attachment was made on 8rd October 
1908, but as the decree-holder failed to 
pay the batta for attachment, the petition 
was dismissed. The next application to 
execute the decree was made on 18th 
September 1911. On this also notice to 
the judgment-debtor was issued and served 
and-attachment was also ordered, but the 
petition was again dismissed for non-payment 
of batta for attachment. The decree-holder 
then assigned his decree on llth August 
“1913 and the assignee’ filed the present 
petition on 25th August 1918 for the 
recognition of bis assignment, and for the 
realisation of the decree amount by attach. 
ment and sale of the ist defendant’s moveables. 
‘The latter contended that the applications of 
25th August 1918 aud 18th September 1911 
"vere -barred by - limitation. The plaintiff 


<23, is mes 


replied that ihe order of the 3rd. October 
1908 gave a fresh. starting point and 
that in any event the matter was ves 
judicata owing to previous orders. The 
Subordinate Judge of. Kumbakonam held 
that the petition was barred. The assignee 


decree-holder then preferred this civil 
revision petition. 
Mr. R. Kuppuswamy Aiyur, for tho 


Petitioner :—Notwithsianding the dismissal 
of the execution petition, the prior order 
under Order XXI, rule 23, that excutions do 


proceed stands and is res judicata. Shesraj 
Singh v. Kameshar Nath (1). 
Mr. T. Narasimha Aiyangar, for the 


Respondents:—The execution petition having 
‘been dismissed owing to the decree-holder’s 
default, the prior order to execute is also 
vacated. Mungul Peshad Dichit v. Grija 
Kant Lahin (2) and Lakshmanan Chetti 
'v: Kuttayan Chetti (3). Further, the defend- 
ants had no notice of the prior application, 
They iust now be allowed an opportunity 
‘to prove the samé; as they were prevented 
from doing so previously owing to the 
dismissal of tbe execution petition. 

JUDGMENT,.- It is "argued that even 
ihough the petition was dismissed under 
‘Order XXI, rule 57, of the Code of Civil 
‘Procedure, the decision that the decree 
ishall be executed under Order XXI, rule 
judicata, T cannot accept this 
argument. In my opinion, the order is 
vacated by the subsequent dismissal. The 
language of thé Privy Council in Mungul 
Pershad” Dichit v. Grija Kant Lahiri (2) 
points to the order being .still in force and 
that is the ratio decidendt in Lakshmanan 
Chetti v. Kuttayan Chetti (4). If Sheoraj 
Singh v. Kameshar Nath (1) decides anything 
‘different, I cannot follow it. J, therefore, 
do not decide on Mr. Narasimha Aiyangar's 
other contention that he must be allowed 
to show now that he had no notice of 
the prior application, he not having 
been able to do soatthe time owing to the 
application having been dismissed. 

The petition ‘is dismissed with costs. 


Petition dismissed: 
(1) 24 A. 282; A. W. N.- (1902) 63. 
(8*8 C. 61; 11 O. L. R, 115; 8 Í, A. 128; 4 Sar. P. C. 


3/249. 


(3) 24 M. 009. 
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NAGPUR JUDICIAL COMMISSIONER'S 
: COURT. É 
Sscoxp Crvin Appeat No, 273 ov 1914. 
April 7, 1915. 
Present:—Mr. Drake-Brockman, J. C. 
HARI —PLAINTIPF—APPELLANT 
versus 
WANU AND OTHERS—DEFENDANTS—- 
RESPONDENTS. 

Central Provinces Tenancy Act (X of 1859), s. 2 (5) 
— Villuge tank let for fishing and growihg water-nuts, 

land let for agricultural purposes. 

A village tank over which the landlord gives a 
right to fish and grow water-nuts is not “land lot 
or occupied for agricultural purposes or for pur- 
poses subservient to agriculture” for purposes of 
Act X of 1859. MS 

Appeal against the deeree of the District 
Judge, Bhandara, dated the 7th February 
1914, confirming that of the Munsif, Bhan- 
dara, dated the 28th August 1913. 

Mr. J. Mittra, for the Appellant. 

Dr. H. S. (four and Messrs. GŒ. V. Kukday 
and V. M, Jakaidar, fov the Respondents. 

JUDGMENT.—The only question which 
need be determined in this appeal is whether 
a village tank over which the landlord gives 
a right to fish and grow water-nuts (singhara) 
is "land let or occupied for agricultural pur- 
poses or for purposes subservient to agri- 
culture" within the menning of that phrase 
as used in section 2 (5) of the Central Pro- 
vinces Tenancy Act, 1859. This has been 
exhaustively discussed by Stanyon, A. J. C., 
in Battoo v. Narain Prasad (1) and his judg- 
ment will shortly be published. I concur 
generally in the view taken by my learned 
brother, and to the cases decided under 
Act X of 1859 which he has cited, would add 
Sham Narain Chowdhry v. Court of Wards (2), 
where it was held that exercise for more than 
12 years of fishing rights over the jalkar not 
connected with a holding, did not confer 
occupancy right in the jalkar. 

On behalf of the respondents the decision 
of Pearson and Turner, JJ., in Moolehund v. 
Ohutree (3) is pbessed upon me. The judg- 
ment in that case, which was apparently 
not brought to the notice of Stanyon, A. J. 
C., is so brief that it may well be reproduced 
here in eatenso: — i 

“Erom the evidence submitted by the lower 
Court, itappears that the land in suit produces 


(1) 28 Ind. Cas. 869; 11 N. L. R. 49. 
(2) 23 W. R. 432. 
(3) 1 N. W. P. H. C, B. 264, 
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water-nuts, which do not grow spontaneously, 
but are the result of sowing or planting. ` It 
further appears that the plaintiff'8 lease was 
a lease of the land which comprises specific 
fields bearing distinct numbers in the khusrah, 
and not of the produce of any portion of the 
tank. This being so, we are of opinion, on 
reconsideration, that kh right of occupancy 
could be acquired, as it has been deemed to 
be acquired by the tenant in the holding, 
and we, therefore, affirm the decision of the 
lower Appellate Court,and dismiss the appeal 
with costs and interest at 6 per cent.” 

The report contains no detailed statement 
of the facts, nor does it set out the arguments 
addressed to the High Court. The earlier 
decisions of the High Court at Calcutta 
cited by Stanyon, A. J. Q., though not relat- 
ing to tanks used for growing produce of the 
soil forming the bed, are authorities for the 
proposition that the bed of a tank should 
not be regarded as land for the purposes of 
Act X of 1859, and it is unlikely that they 


: were overlooked by the Legislature when the 


Central Provinces Tenancy Act of 1883 was 
on the anvil. d i 

Inasmuch as the decree of the lower Appel- 
late Court is based on the erroneous view 
that a tank is land for the purposes of the 
Tenancy Act, 1898, it is hereby set aside and 
the case is remanded to that Court for a 
fresh decision. There will bea refund of 
the Court-fee paid on the memorandum of 
second appeal; all other costs will abide the 
event. : 


Decree set aside ; Case remanded, ` 


PUNJAB CHIEF COURT. 
First Civic Appear No. 24 or 1912. 
October 11, 1915. 
Present; —Mr. Justice Scott-Smith and 
Mr. Justice Shadi Lal. 
LELU AND OTHERS—PLAINTIFF3— APPELLANTS 
versus 
RAM CHAND AND orsERS—DEFPFENDANTS— 
RESPONDENTS. 4 . 
Custom—Reversioners, suit — by-—REsclusion of 
daughters —Land, not proved to be ancestral —Burdén 
of proof —Riwaj-i-am, entry in, effect of. 
In a suit by réversioners against widows and ` 
daughters of a decaased collateral for declaration 
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their claim to the estate of the decaased in ' 


exclusion of daughters if tha land is not proved 
to be ancestral qua reversioners, the onus lies very 
heavily upon them to show that they would exclude 
the daughters. [p. 295, col. 2.] 

Atar Singh v. Thakar "Singh, 6 Ind. Cas 721; 12 O. 
W. N. 1049; 8 C. L. J. 959; 18 M. L. J. 379; 85 C. 1039; 
?5 I. A. 206; 128 P. W, R. 1908; 4 M. L. T. 207; 10 
Bom. L. R. 790; 42 P. R. 1910, referred to, : 

The riwaj-i-am, in the absence of any clear 
statement to the contrary, is considered to apply 
to ancestral and.not self-acquired property. Henco 
an entry in the riwaj-i-am to the effect that 
daughters are excluded by collaterals is useless in a 


case where the property in dispute has not been, . 


proved to be ancestral. [p. 295, col. 2; p.-296, col. 1.} 

First appeal from the order of the Addi- 
tional Disirict Judge of - Hoshiarpur, dated 
the 28th November 1911, dismissing the 
suit. 

Messrs. Kirkpatrick and 
the Appellants. 4 

Mr Amar Singh and Bakhshi Tek Chand, 
for Respondent No. 1. 

Sheikh Umar Bakhsh, for Respondents 
Nos. 2 and 3. 

JUDGMENT.—In the suit out of which 
this appeal: has ' arisen, the 


Sundar Das, for 


Ram, deceased, sole proprietor of Abbepur, 
they were entitled to his land after the 


death of his widows, defendants Nos. 2 and: 


8, to the exclusion of his daughters. 
Defendants denied the locus standi of 


plaintiffs, saying that they were .nób the 
and that’ 


reversioners of Khushala Ram 
the land was not their ancestral property. 


The lower Court in an exhaustive judg- 


ment held that plaintiffs were no doubt 
distant -collaterals of the deceased pro- 
prietor, though: the exact 
relationship alleged by them had not been 
established, but that the land was not 
plaintiffs’ ancestral property and, therefore, 
they had no locus standi in the presence 
of daughters. It, 
suit and plaintiffs! appeal.’ 

‘Mr. Kirkpatrick argued the 
behalf of the appellants, but 
little impressed 


appeal on 
we were sn 
with his arguments that 


we did not tind it necessary to hear Coase, 


for respondents. 

We have no hesitation in holding that 
plaintifis, on. whom the onus lay, Atar 
Singh v. Thakar Singh (1), have not proved 

(1) 6 Ind. Cas. 721; 42 P. R. 1910; 12 C. W. N. 
1049; 8 C..L. J. 359; 18 M. L. J. 379, 35 0. 1039; 36 L 


A. 206; 128 P. W. R, 1908; 4 M, L.T, 207; 10 Bom. L. 
R. 790. 
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plaintiffs 
claimed that as reversioners of Khushala 


degree of 


therefore, dismissed the 
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that the land in dispute is their ancestral 
property. 

The only evidence of any importance 
in appellants’ favour is an entry in the 
nikasi papers of Sambat 1904 (A. D. 1847), 
which shows the following persons as 
proprietors of small plots of land in the 
village of Abbepur:-— 


] chs. ks 
Ganga Ram .. 3 0 
Ishar we 5 6i 
Ja wala 4 4i 
Charta 4 0 7 


Ganga Ham was father of Khushala Ram. 
The other three persons are, according , to 


plaintiffs-appellants, descendants of 
Kanhya. Even if they were proprietors 
in 1847, (they subsequently lost their 


proprietary rights and were recorded as 
occupancy tenants: of the land in their 
possession) it does not follow that the: 
land was ancestral of themselves and 
Ganga Ram. As members of the same 
brotherhood they may very well have been 
given small portions of the village to 
cultivate. We can make no assumption 
on the very slender ` evidence of this 
entry asto the land being ancestral qua the 
plaintiffs. 


The land not having been proved to be, 
ancestral qua plaintiffs, the onus lay very. 
heavily upon them to’ show that they.. 
would exclude daughters. Mr, Kirkpatrick: 
points out that the defendants could very 
easily have proved by instances that 
daughters succeeded to self-acquired 
property in the presence of collaterals: 
and that they have not addused a single, 
instance. It is quite possible that in this 
village. the question of succession of 
daughters in presence of collaterals may 
never have come up. No doubt in neighbour-, 
ing villages there may be instances in 
point, but the onus was upon the plaintiffs 
and it was hardly: necessary for the, 
defendants to produce instances in support 
of their contention when none had been 
adduced on the other side. 


The entry in the riwaj-i-am to the effect 
that daughters are excluded by collaterals, 
js valueless for the purposes of this, case. 
The riwaj-i-am, in the absence of any clear, 
statement to the contrary, is considered to 
apply to ancestral and not self- acquired 
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property. No instances , are cited in the 
riwaj-t-an. relied upon of cases where 
daughters have been excluded from non- 
aricestral property by collaterals. 


^ We must adopt the’ general rule .of 
custom in the absence cf evidente to ihe 
contrary. É 


‘ The appeal, therefore, fails and is diemot 
with costs.’ 
l Aggeal dismissed, 


MADRAS HIGH COURT. 
Civiu MiscgLLANEOUS Perrrion No. 1622 
or 1915. 
September 7, 1915. 
Present:—Sir John Wallis, Kr., Chief Justice, 
. and Mr. Justice Srinivasa Ai sangan 
A.V. SUBRAMANIA ATY AR—DEFENDANT 
~~PETITIONER 
versus 


'SELLAMMAL— PrAINTIFF—RESPONDENT. 

- Civil Procedure Code (Act V of 1908), ss. 109, 110— 
Value of subject-matter in Court of first instance less 
than Ra. 10,000— Value of subject-matter in dispute on 
appeal to His Majesty in Council- more than Rs. 10,000 
~-Certificate, if can be granted—Involve ‘directly or 
indirectly, some claim or question to, or respectiny 
property of like amount or value’, meaning of. 

To entitle a person toa certificate for appealing 
to His Majesty in Council, it is not enough that 
tho decree or final order in the ense invol¥és, directly 
or indirectly some claim or question to or respecting 
property worth Rs. 10,000 or upwards; the value of 
the subject-matter of tho suit in the Court of first 
instance must also be Rs. 10,000 or upwards. [p. 297, 
col. 2; p. 298, col. 2.] 

Where, therefore, the value of the subject. matter 
ot the suit in the Court of first instance was less. than 
Rs. 10,000 but the value of the subject-matter in 
dispute on appeal to His Majesty in Council exceeded 
that amount owing to the claim for mesne profits for 
the period between the institution of the suit and 
the petition for the certificate: 

Held, that the case did not satisfy the provisions 
of sections 109 and 110, Civil Procedure Code, and 
that the pelitioner was not entitled to a certificato, 
t». 297, col. 2; p. 801, col. 2.] 

Moti Chand v. Ganga Prasad Singh, 201. A. 40; 
24 A. 174; 4 Bom. L. R. 156; 6 C. W. N. 362, followed, 


Petition praying that in the circumstances 
stated therein and in the affidavit filed there- 
with, the High Court will be pleased to grant 
leave to appeal to His Majesty in Council 
from the decree of the, High Court, in Appeal 
Suit No. 284 of 1912, preferred against that 
of the Court of the Subordinate Judge of 
Madura, in Original Suit No. 93 of 1910. 


INDIAN. 
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.FACTS.—The plaintiff, alleging that the 
suit house was purchased in her name with 


her fundsand that the defendant, her hus- 
band's brother was allowed to reside in a 
portion. of it since 1895, as he was practis- 
ing asa Pleader at Madura, sued to recover 
that portion of the hanse from the defendant 
together with mesne profits. Tke contention 
of the defendant was {hat ihe purchase in 
plaintiff'8 name was benamz, that it was done 
under: the advice of the plaintiff's husband, 
who occupied a position of superiority and 
confidence as his elder brother and that the 
plaintiff had not the means to buy the house. 
The Subordinate Judge of Madura dismissed 
ihe plaintiffs suit. On appeal, the. High 
Court reversed that decision and granted. -a 
decree to the plaintiff as prayed ‘for.-: The: 
defendant thereupon applied for the issue of 
& certificate that the case was fit. for appen! 
to His Majesty in Council. s 

Messrs. T. R. Ramachandra Iyer and G. S. 
Ramachandra Tyer, for the Petitioner :—It is 
not necessary that the value of the'suit in the 
Court of first instance must be Ra. 10,000 
or upwards iu the classes of cases falling 
under paragraph 2% of section 110, Civil Pro- 
cedure Code. In: those cases, it is enough 
if the decree or final order involves directly 
or indirectly some claim or question to or 
respecting property of the value of Rs. 10,000 
or upwards. In this ease, theugh the value 
of the suit-in the Court of first instance 
was below. Hs. 10,000, the value of the 
appeal to the Privy Council is over that 
amount as it involves a claim. to: property 
.Qver the appealable value. Mesne profits 
which have acerued due haveto be-added 
in arriving at the amount. Vide Dalgleish v. 
Damodar Narain Chuwdhry (1), Mohddeen 
Hadjiar v. Pitchey (2), Basanta Kumar Roy v. 
Secretary of State for India in Council (4). 

Mr. R. Kuppuswamz Iyer, for the Respond- 
ent :—The value of the suit in the Conrt- of 
first instance being below Rs. 10,000, the 
petitioner is not entitled to a. certificate. 
The former part of section 110, Civil Proce-. 
dure Code, ought to be read  distributively. 
The provision that the value- in the first 
Court must be Hs. 10,000 or upwards, was 
introduced for the first time -into the Civil 


- (1j 88.0. 1286; 8 C. L. 1, 633. 
. 2) (1891) A. 0 1:3; 62 L. J. P. C. 96, 
(3) 6 Iud. Cas 792; 140. W. N. 872 
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Procadura Code by Act Vf of 1874. Ses also 
clause 39 of the Letters Patent | and 
Wheeler’s Privy Council Practice, page 694. 
See also Moti Chand v. Ganga Prasad Singh 
(4) for a case whére the Privy. Council up- 
held this contention. The case of Dalgleish 
v. Damodar. Narain Chowdhry (1) followed 
Mohideen Hadjiar v. Pitchey (2), a case under 
the Ceylon Ordinance I of 1889 where the 
provision in question does not find a place. 
The construetion sought to be placed on the 
section by the other side will render the first 
clause of section 110, Civil Procedure Code, 
nugatory. 


: . JUDGMENT. - pe 
WALLIS, C. J.-~In this case the: amount 
or- value: of the subject-matter of the suit in 
the. Courtiof first. instance was less than 
Rs. 10,000;. but. thé amount or : value of the 
subject-matter in :dispute on appeal to His 
Majesty in Council exceeds that sum owing 
to the claim for mesne profits for the period 
between: the institution of the suit and- the 
petition , for a certificate; It is clear that the 
case does not satisfy the provisions of. the 
first paragraph: of. section 110, Civil Procedure 
Code; but we are-asked to-grant the certifi- 
eate on the ground that, in the ‘circumstances, 
the decree-'of the High Court involves 
“directly or indirectly, some claim or question 
to or respecting property of like amount or 
value” within’ the meaning of the second 
paragraph. lf this contention be. accepted, 
a certificate, must. be.granted in. any case 
in which the amount or value of the subject- 
matter in-dispute, on ‘appeal to his Majesty 
in. Council is not less than Rs. 10,000, 
whether or not the amount or value of the 
subject-matter of the suib in the Court of 
first .instance: fell below Rs. 10,000, and this 
provision becomes wholly nugatory. In a 
ease where the value of the subjest-matter 
was less than: Rs. .10,000 in the Court of first 
instance, but the- value of the subject-matter 
en appeal to the -Privy Council exceeded 
that sum owing to the accrual of interest in 


the. meantime, their Lordships held that the, 


appellants. had not brought themselves within 
the. section: -Moti Chand v. Ganga Prasad 
Singh.(4); and T do, not think it can make any 
difference whether the original déficiency in 
value is ‘subsequently made up by the accrual 
(4! 29 I. A, 40; 24.4, 104.4 Bom, L. m 166; 6€ 

_ WS Ny 362. : 
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of interest; or by a claim for mesne profits 
for the intervening period or by costs. The 
decision in Dalgleish . v. -Damodar Narain 
‘Chowdhry (1) proceeded on the authority of 
‘Mohideen IHadjiar v. Pitchey (2), a case under 
the Ceylon Ordinance No. 1 of 1889, which 
does not impose any condition as to the 
amount or value of the subject-matter of the 
This con- 
dition was first imposed in India by the 
Privy Council Appeals Act (VI of 1874). 
The order of 10th April 1888S had preserib- 
ed that the amount or value of the subject- 
matter in dispute in appeal to His Majesty in 
Council must be Rs. 10,000 or upwards. The 
alternative which now forms the second 
paragraph of section 110, Civil Procedure Code, 
was, introduced in clause 39 of the Letters 
Patent, which contained a proviso “that 
the sum or matter at issue is of the amount 
10,000 or that 
such judgment, decree, or order sball involve, 
directly , or indireetly, some claim, demand or 
question to or respecting property amounting 
to or of the value of not less than Rs. 10 000." 
So far the amount or value of the subject- 
matter of the suit in the Court of first 
instance did not in, any way effect the right 
of appeal, but it is clear to my mind that in 
1874, the Legislature intended to alter this and 
by the new -provision inserted on the section 
to impose an additional restriction with re- 
ference to the amount or value of .the suit 
when filed. It is of course necessary to read 
the whole section together and to give effect 
to every part of it, and when doing so, it be- 
comes necessary, in my opinion, in order to 
give effect to the new provision in the first 
paragraph, to put a restrictive constuction 
on the general words of the second paragraph 
which are reproduced from section 39 of the 
Letters Patent, and to read them in tbeir 
present collocation as, applying only to cases 
which involve some elaim or question to or 
respecting property additional to the actual 
subject-matter in dispute in the appeal and 
to be taken into account therewith in making 
up the appealable value. Something might 
be said for this construction of the alternative 
provision asit stood in clause 39 of the 
Letters Patent, and I think that it is impera- 
tively required inthe present section 110, 
Civil Procedure Code, which first appeared 
. as section 5 of the Act of 1874, if the provi- 
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son in theearlier part of the section is not 
jo be rendered nugatory. Some difficulty is 
no doubt occasioned by the retention in the 
second paragraph of the words “involve 
directly,” but I think my learned brother, in 
his judgment which! have had the advantage 
of reading, has shown how effect may be given 
to the word “diréctly” consistently with this 
construction ; and in any case I think that in 
the section as it now stands, the words, “in- 
volve directly,” cannot be read as including 
cases which involve nothing but the actual 
subject-matter in dispute inthe appeal. Cases 
which involve nothing else are, inmy opinion, 
governed exclusively by the first paragraph. 
The petition is dissmissed with co-ts. 
SRINIVASA AIYANGAR, J.—This is an applica- 
tion for leave to appeal to His Majesty in 
Council. The original suit was to recover 
possession of a portion of a house with thesne 
profits from the defendant. Though the 
plaintiff claims the whole house, she does 
not sue for the remaining portion as she is 
in possession of it. It is, however, admitted 
that the market value of the whole house, 
together with the amount claimed for mesne 
profits up to the date of the institution of the 
suit, is much less than ten thousand rupees. 
It ig stated that the value of the whole house, 
together with mesne profits as claimed by 
the plaintiff upto the date of the decree in 
appeal, would amount to over ten thousand 
rupees. Two points are taken for the peti- 
tioner, first, that the value of the subject- 
matter of the suit in the Court of first 
-instance shonld be taken to be above ten 
thousand rupees, second, that whether the 
subject-matter of the suit in the Court of the 
first instance was above ten thousand 
rupees or not, the final decree of this Court 
involves a claim to property of over ten 
thousand rupees in value. As regards the 
first point, petitioner contends that the 
subject-matter of the suit in the Court of 
first instance includes mesne profits subse- 
quent to the date of the suit. Ifthis conten- 
iion is right, mesne protits subsequent to 
the date of the institution of the suit up 
to the date of the final determination by 
the Judicial Committee, or even beyond, 
till the delivery of possession of the 
property, or three years after the date 
of the final decree, whichever event first 
oceurs, would be the subject-matter of the 
suit, and its value would vary with the 
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length of time during which the suit may 
be pending inthe Courts, This contruction 
renders'the enactment of this portion of 
the clause perfectly useless; for there can 
be no case in which the matter in dispute 
on appeal to His Majesty in Council 
would be of the appealable value in whick 
the subject-matter of the suit would not at 
least be of the same value. Prior to Act 
VE of L874, it was well settled that interest 
on money claims and mesne profits of 
immoveable property subsequent t2 the 
date ‘of the inStitution of the suit, actually 
awarded by the decrea appealed against, 
may be added in computing tha value of 
the matter in dispute in appeal to His 
Majesty in Council, but not interest accruing 
subsequent to the decree, aud if that 
amount was Rs. 10,000 or over, a party 
was entitled to appeal; though the value 
of the subject-matter of the suit in the 
Court of first instance was . less.  Goorooper- 
shad Khoond v. Juggutchunder (5), Doorga. Doss 
Chowdry v. Ramanauth Chowdry (6), | Gooroo 
Doss Roy v. Gholam Mowlah (7); see also 
Bank of New South Wales v. Owston (8). Act 
VI of 1874 for the first time enacted that 
the value of the subject-matter of the 
suit in the Court of first instance should 
also be ten ‘thousand rupees or upwards 
and imposed an additional restriction on 
the right of appeal. I think except in 
British India and Straits Settlements, no. 
such restriction is to be found in the laws 
of the other Colonies or British posses- 
sions. In Motichand v. Ganga Prasad 
Singh (4), the Judicial Committee expressly. 
decided that when the amount claimed in 
the suit was less than ten thousand rupees; 
no appeal lay to His Majesty in Council; 
though the amount of the matter in dispute 
in appeal. by the addition of interest sub- 
sequent to the institution of the suit came 
to ten thousand rupees or upwards. This 
decision is conclusive on the question, and 
I am unable to draw any distinction between 
interest and mesne profits in this respect. 
The petitioner relied on Dalgleish ve 
(5) 8 M. I. A. 166 at p. 168; 8 W. R. 14 (P. 0. 13 
Moo. P. C. 472; 1 Suth. P. C. J. 399; 1 Sar. P. C.4.7432; 
19 E. R. 493; 15 E. R. 117; 132 R. R. 150. ` 
(6) 8 M. I. A. 262 at p. 264 19 E. R. 530; 1 Sar. P, 
Q. J. 772. i 
(7) Marshall's Reports, 24; 1 Hay. 108. ` : 
(8) 4 App. Cas. 270 at p. 274; 48 In J. P. C. 25; 40 In 
'T. 600; L Cox. O, C. 267. 
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Damodar Narain Ohowdhry (1) and Basanta 
Kumar Roy v. Secretary of State for India 
én Council (8) in support of his contention. 
In the first ‘of the above cases, it seems to 
have baen assumed that future mesne 
profits formed part of the subject-matter 
of the suit, and reliance was placad on 
the judgment of the Judicial Committee in 
Mohideen Hadjiar v. Pitchey (2). That was 
a case from Ceylon and the attention of 
thè learned Judges of the Calcutta High 
Court was apparently not drawn to the 
provisions of the Ceylon Ordinance, 
which contains -no clause similar to the 
first portion of clause 1 of section 110 
of the Code of Civil Procedure, Thouzh 
the case of Moti Ohznd v. Ganga Prasad Singh 
(4)-was cited in the argament, there is 
no reference to'it in “the judgment. In 
the second. case, it is said that. “as the 
Court could provide in the decree for the 
payment of mesne profits in respect of the 
property from the institution of the suit until 
the delivery of possession or until the ex- 
piration of three years from the date cf 
the decree with interest such mesne 
profits ard interest can, I think, be 
legitimately regarded as part of the sub- 
ject-matter of the suit.” So also can the 
Court award interest from the date of the 
institution of the suit up to the date of pay; 
ment or realization. There is no reference in 
the judgment to the case of Moti Chand v. 
Ganga Prasad Singh (4). In the case of future 
mesne profits, the cause of action, it must be 
remembered, does not accrue even at the 
date of the institution of the suit. With 
the .greatest respect to the learned Judges, 
I am unable to follow these. decisions. I, 
therefore, disallow the first contention. 

As to the second point, petitioner 
contends that inasmuch as the decree of 
this Court directs him to surrender pos- 
session of the honse aud pay mesne profits, 
the decree necessarily involved a claim to 
property of over the appealable value. 
This construction renders the whole of the 
first clause nugatory. It must be re- 
membered that provisions similar to these 
are to be found in the laws of a large 
majority of the Colonies (See the table in 
Burge’s Colonial Laws, Volume I, page 362, et 
seq.) and it is impossible to construe the second 
clause of section 110 of the Code of Civil 
Procedure so as to render the first perfectly 
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useless. If the second clause stood by 
itself (See Wheeler’s Privy Council Practice, 
page 694) it would be legitimate to construe 
it in the manner suggested, as the word 
involves" is sufficiently wide to cover 
direct adjudications in respect of the subject- 
matter in dispute. In this case, we have 
to take both the clauses together so as to 
give a meaning to both. In my judgment, 
the first clause applies to cases where the 
decree awards a particular sum, or property 
of a particular value, or refuses that 
relief, (v. e.), to cases where the object-matter 
in dispute is of a particular value. In 
fact, the words “objects in dispute” are used 
in the provisions relating to appeals from 
Guernsey. If the operation of the decision 
is confined only ‘to the’ particular object- 
matter, clause 2 does not apply, and 
unless the case satisfies the conditions in 
clause 1, there is no right of appeal. 
If the decision beyond awarding relief in 
respect of the particular object-matter of 
the suit affects right in other properties, 
clause 2 would apply; also if the matter 
in dispute is one which is incapable of 
valuation as “in the case of easements, 
clause 2 may apply. A few illustrations from 
the decided cases would make the matter 
plain. In Sree Mutty Ranee Swrnomoyee v. 
Maharajah Sutteeschunder Roy (9), the plaintiff 
sued to establish his right to enhance the 
rent of a holding in the possession of the 
defendant, which the defendant claimed to 
hold at a fixed rent of Rs. 65, The plaintiff 
obtained a decree establishing his right to 
enhance the rent to Rs. 800 or thereabouts. 
The question was raised whether the value 
of the subject-matter in appeal to the 
Privy Council was the capitalised value of 
this Rs. 800, which would be the amount 
by which the value of the defendant’s 
estate would be diminished. Their Lordships 
found it difficult to bring the case within 
the words of the Order in Council of April 
10, 1838, but gave special leave to appeal 
on the ground that the decision involved 
a claim to property of more than ten 
thousand rupees .in value. I may draw 
attention to the fact that this decision 
was given in the year 1860 and the present 
second clause ‘was introdaced into the 
Letters Patent in the year 1862. 


(9) 8'M- I. A. 165; 3 W. R. 14 (P.0.); 1 Suth. P, C, 
J. 899; 1 Sar. P. C. J. 742; 19 E, R. 492, 
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In Amar Chandra Kundu v. Shoshi Bhushan 
Roy (10), the plaintiff, à tenant in-common, 
sued for a mandatory injunction directing 
the defendant, another tenant-in-common, 
to demolish buildings erected by him on 
a plot of common land. The subject-matter 
of the suit was for purposes of Court fees 
valued at Rs. 1,500. The plaintiff obtained 
a decree in the’ High Court, the result of 
which was to oblige the defendant to 
yemove buildings worth more than ten 
thousand rupees. Leave to appeal to the 
Privy Council was applied for and granted. 
Tn a similar case in Madras, Sreemuth 
Dovasigamani Pandarasannadhi v. Palaniappa 
Chettiar (11), the plaintiff obtained in the 
High Court a decree for possession of a 
piece of land worth atthe most Rs. 2,000; 
the defendant had built on the land and 
the buildings were valued.at over Rs. 20,000, 
and he had to remove them. Leave to 
appeal to the Privy Council was applied for 
by the defendant and granted. 

In Mutusawmy Jagavera Yettapa Natker v. 
Vencoaswara Yettia (12), a decree was passed 
by the Civil Court of Tinnevelly in appeal, 
awarding Rs. 2,500 a year for maintenance, 
that being the highest sum which the first 
‘Court had jurisdiction to give and this 
decree was confirmed’ by the High Court. 
An application for spécial leave was made 
to Her Majesty in Council In disenssing 
the question whether the application should 
not have been made to the High Court 
first, their Lordships came to the conclusion 
that it could not have been made there on 
the ground that the matter in dispute was 
below Rs. 10,000. It must, however, be 
noted that the facts of that case were 
peculiar. f 

In Sauvageon v. Gauthier (19), A, who 
had obtained an assignment of certain choses 
in action from B, sued one of the debtors, 
Q, to recover the debt due to him. The 
assignor had become an insolvent and his 
assignee in bankruptcy intervened in the 
suit and claimed the sum as against A, 
the private assignee, contending tbat the 

(10) 31 C. 305; 81 I. A. 24; 8 C. W. N. 225. 
| (11) 9 Ind. Cas. 281; 34 M. 535; 20 AL L.J. 063; 
9.M. L. T. 83; (wil) 2 M. W. N. 154. 

'(32) 10 M. L A. 313; 1 Ind; Jur, (x. 8) 203; 2 
p. 0. J, 181; :9 E. R. 991. 

(13) 6 P. C. 494 at p. 498,3 30L. P. 510; 22 W. R. 
667. : 
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assignment was void as against him. His 
contention was disallowed and he applied 
for leave to appeal to the Privy, Council. 
The Privy Council declined to give leave; 
but they said that if he had instituted 


.& suit against the private assignee for à 


declaration: that that assignment was bad, 
the subject-matter of the suit would have 
been over the appealable value, but inasmuch 
as his claim was limited to only one of 
the debts, he was not entitled to leave; 
they declined to grant special leave on the 


ground that that decision need not 
necessarily  afféctb .the title to the other 
debts. 


In Ajuas Kooer v. Musammat Lateefa (14), 
where the suit was to establish the plaintiff's 
rights to take water from a channel to 
irrigate his land, Markby, J., held that 
the value of the subject-matter in dispute 
was the amount by which the value of 
the land would be diminished if the right 
to take the water was not granted. The 
learned Judge ‘drew a distinction ' ‘between 
the value of thé relief” and “the value of the 
subject-matter.” 


In Macfarlane v. Leclaire (15), the plaintiff 
sued for a sum of mouey, being the debt 
due to him from -X. -He -applied for 
attachmant- before judgment and attached 
certain properties in the hands of Y; on 
the ground that Y was holding : those 
properties: on  behalfof X. Y claimed the 
properties as his own under a conveyance 
from one P, who himself obtained the 
properties from X. Plaintiff replied «that 
the conveyance from X to P and from 
P to Y were fraudnlent as agaiust the 
creditors of X. The plaintiff succeeded. ` 
"The amount of debt due to'him for which 
he obtained a decree was less than the 
appealable value, bit as the. adjudication 
was also' that the purchase by Y was not 
‘valid as against the creditors of X, the 
decision’ involved a question of title to the 
property of over the appealable value. The 
Privy Council, in the absence of a clause:like 
the second clause, were obliged to bring it 


. within the words “matters in dispnte.in appeal 


t the Privy Council": 


(14) 18 W. R. 2i. 
(15), 15, Moo. P. C. 181; 


n EN 8) 251; 10 W, 
R. 324; 15 E. R. 462; 137 TRR - ! 
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The above cases, except the cases reported 
as Amar Chandra Kundu v. Shoshi. Bhushan 
Roy(10)and Sreemuth Devosigkamani Pandara- 
sannadht v, Palaniappa Chettiar (11), were 
decided when the Order in Council, dated 
10th April 1838 or provisions similar thereto 
were in force. They afford instances of cases 
in which the subject-matter of the suit was 
incapable of a real or accurate valuation, or 
where the value of the subject-matter of the 
suit was below the appealable value, but the 
decision directly involved & claim or question 
respecting property of over ten thousand’ 
rupees in value. Even if the words “subject- 
matter of the suit” or “matter in dispute in 
appeal" do not, mean the object-matter, but 
connote the jural relationship between the 
parties [see Ramaswam: Atyar v. Vythinatha’ 
Adyar (16), also Kaveri Ammal v. Sastri 
Ramier (17)], the present case would clearly: 
come within the first clause and the second. 
clause would have no application whatsoever, 
In some cases, it may be difficult to deter- 
mine under which clause a particular case 
falls [See Ram Kirpal Shukul v. Rup Kuar (18) 
and Bhagwat Sahat v. Pashupati Nath Bose 
(19)]; but I do not think that ‘this would in 
any way affect the decision, as I think that 
in all cases in which the final decision involves 
a claim or question to property of a particular 
value, the decision of the first Court also 
would necessarily involve a claim or question 
in respect of property of the same value. 


The following cases are instances in which 
the decision involves indirectly a claim or 
question to or in respect of property of the 
appealable value. Baboo Gopal Lall Thakoor. 
v. Teluk Chunder Rai (20); Ko Khine v. Snadden, 
(21); Joogulkishore v. Jotendro Mohwun Tagore(2z),, 
Inthe matter of the petitionrf Khwaja Muhammad 
Yusuf (23); Sri Kishan Lal v. Kashmiro (24). 
l am supported in the construction which 
I have adopted by the decision in De Silva 
v. De Silva (25) and a case from the Colonies, 


(16) 26 M. 760 at p. 763; 13-M. L. J. 448. 
(17) 26 M. 104 at p. 109; 13 M. D. J..58. , 


(18) 3 A. 633; A, W. N. (1881) 32. 

(19) 8 0, L. J. 267; 10 C. W. N. 664... 

(20) 7 M. L A. 648; 1 Sar. P, C. 7. 787; 10 E. R. 415. 

(21) L. R. 2 P. C. 60; 37 L. J. P. C. 118; 6 Moore P. 
C. (x. 8.) 76. ` i 

(22) 8 C. 210; 6 Ind, Jur. 356. 

(23) 18 A. 196; A. W. N. (1896) 39. 


(24) 21 Ind. Cas, 617;:385 A. 445; 11 A; L, J. 654. 
(25) 6 Bom, L R, 408, j ` 
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Gardiner V..Miculloch (26), cited in Wheeler's 
Privy Council Practice, 644. In Dalgleish v. 
Damodar Narain Chowdhry (1), already cited, 
a different view was taken, but no reasons 
were given for the conclusion. 1 am unable 
to follow it. On the other hand in Moti Chand 
v. Ganga Prasad Singh (4) already referred 
to, the Judicial’ Committee proceed on the 
assumption that the second clause was in- 
applicable to cases of this sort. I would; 
therefore, disallow this contention also. 


; A Certificate refused, 
(26) (1876) 2 Y. L. R. 128. 


rA" 


BOMBAY HIGH COURT. 
Second Civin APPEAL No. 278 or 1914, 
August 20, 1915. 
Present; —Sir Bassil Scott, Kv., Chief Justice, 
and Mr. Justice Shah. : 
RAMKRISHNA TRIMBAK NADKARNI 
AND OTHERS — DEFENDANTS Nos. 12 TO 1 4— 
i APPELLANTS 
versus 


NARAYAN SHIVRAO ARAS— 


Derenpant No. 1— RESPONDENT. 

Contract Act (IX of 1872), s. 28—Government Ser. 
vants Conduct Rules, rule 14—Debt contracted by 
father for trading purposes, uhether lawful—-Hindu 
Law—Liability of sons for father’s debt. 

The plaintiff sued to enforce a mortgage effected in 
his favour by defendant No. 1. The mortgage security 
consisted of a piece of land, the property of tho 
Jst defendant, and of land which was the property 
of the family of the 5th defendant and his sons, 
which was ostensibly burdened with a mortgage-debt 
created by the 5th defendant in respect of certain 
payments made or liability incurred by tho Ist 
defendant at the 5th defendant’s request in respect 
of dealings in a trade in fish instituted by the 
6th defendant and carried on largely under tho 
management of the Ist defendant. The 5th de. 
fendant's sons contended inter alia that they were 
not liable to pay the debts of their father con. 
tracted for illegal and inmoral purposesin contraven. 
tion of Governmert Servants’ Conduct Rule No, 14: 

Held, (1) that the rule was not based upon any 
statutory prohibition, but was merely a rule of 
conduct; [p. 308, col. 1.] 

(2) that the debts contracted by the father 
could not be said to be attributable either to 
lis failings, follies or caprices and a disregard 
of the Government injunctions did not taint his 
tradé dealings with immorality or impropriety as 
between himself and those with whom he traded; [p. 
808, col, 2.] 

(3) that the sons were, therefore, liable to pay their 
father's debts. [p. 808, col. 2.] . 

Durbar Khachar v..Khachar Hara, 82 D, 348; 


- 10-Bom. L. R. 297, distinguished. 
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RAMKRISHNA TRIMBAK V. NARAYAN SHIVRAO ARAS, 


Second appealfrom the decision of the 
District Judge of Kanara, in Appeal No. 19 
of 1918, modifying the decree passed by 
the Additional Subordinate Judge at Karwar, 
in Civil Suit No. 192 of 1908. 

Messrs. G. S. Rao and Y. N. Nadkarni, for 
the Appellants. 


Mr. Nilkanth Atmaram, for the Respond- 
ent. 


JUDGMENT.—The plaintiff sues to 
enforce a mortgage effected in his favour 
by the Ist defendant. The mortgage 
security consisted of a piece of land, the 
property of the lst defendant, and of 
land which was the property of the family 
of the 5th defendant and his sons, the 
present appellants, which was ostensibly 
burdened with a mortgage-debt, created by 
the 5th defendant in respect of certain 
payments made or liabilities incurred by 
the Ist defendant at the 5th defendant’s 
request in respect of dealings in a trade 
in fish instituted by the 5th defendant and 
carried on largely under the management of 
the lst defendant. 


The present appellants pleaded that they 
were not liable for their father’s debt; that 
they did not admit the bona fides of the 
mortgage bonds of their father; that they 
were passed for debts incurred for immoral 
and illegal purposes; that their father 
was given to profligate habits and was 
fond of gambling in speculative transactions 
recklessly; that they derived no benefit 
from the transactions; and that they 
were not liable under the Hindu Law to 
pay off debts incurred by their father so 
imprudently. 


When the 
were raised 


case came to trial, issues 
upon the pleadings. The 
2nd issue was whether defendant No. 5 
contracted the above debt for illegal or 
immoral purposes as alleged by defendants 
Nos. 12 to 14. But during the hearing 
a further issue was raised in these terms:— 
Is the mortgage transaction of defendant 
No. 5 with defendant No. 1 null and 
void by reason of its having been 
entered into in violation of the Govern- 
ment Servants’ Conduct Rules as prescribed 


by Government? The point then made 
was that having been entered into in 
contravention of Government Servants’ 


Conduct Rules, the transactions which 
resulted in the mortgage debt were null 
and void under section 23 of the Contract 
Act, as being agreements forbidden by 
law or opposed to publie policy, The 
learned Judge held that the transactions 
were not void under ,section 23, but he 
decided the 2nd issue in favour of the 
present appellants. Jt was suggested to 
him that the whole szheme of business 
was aryavahar, and, therefore, such as 
could not give rise to a liability in the 
sons to pay their father’s debts, and 
upon the authority of Durbar Khachar v. 
Khachar Harsur (1) he decided that the 
debts in suit came under that class of 
debts which it is not the bounden duty 
of the sons to pay as being illegal in 
the sense in which the Hindu Law texts 
so consider them. Accordingly a decree 
was passed for the amount claimed, and 
on default, for sale of the father’s interest 
alone in the family properties, ard for sale 
of the property belonging to the first defend- 
ant. 

The Ist defendant who was made 
personally liable under the decree for any 
deficiency that might arise on the sale 
appealed to the District Judge, and again 
the same arguments were put forward 
on behalf of the present appellants. The 
Government Servants’ Conduct Rules were 
only made use of for the purpose of 
contending that the contract was void as 
being contrary to public policy under 
section 28. The learned Judge held that 
defendants Nos. 12 to 14, the present 
appellants, failed to prove that their father’s 
conduct was  avyavahar, and accordingly 
modified the decree so as to make the 
interest of defendants Nos. 12 to 14 in the 
mortgaged property liable as well as the 
interest of defendant No. 5. 


From that decree defendants Nos. 12 to 
14 have appealed, joining as respondent 
only defendant No. 1, although they seek 
to reduce the mortgage security available 
for payment of the plaintiff's debt according 
to the decree of the District Court. It is 
clear, we think, that they cannot get a 
decree in the absence of the plaintiff. But 
it is desirable that we should express our 


()) 10 Bom. L, R. 267; 32 B. 348. 
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opinion upon the points which have been 


thoroughly argued by the Pleaders on both. 


sides. Section 23 of the Contract Act is 
no longer appealed to. The contention that 
the transactions were void as being contrary 
to public policy is abandoned, but the 
Government Servants’ Conduct Rules are 
now used in aid of the argument that the 
father’s conduct was avyavahar. The only 
authority which can be relied upon in 
support of that contention is the case of 
Dwibar Khachar v. Khachar Harsur(1). 
That case has not met with acceptance 
in any of the other High Courts in India; 
see Chakourt Mahton v. Ganga Proshad (2); 
Venugopal Naidu v. Ramanadhan Chetty (3) 
and Sumer Singh v. Liladhar (4). But 
assuming for the purpose of argument 
that it was correctly decided, it only decides 
this, that a civil penalty imposed by way 
of damages upon the 
wrong committed by him does not give 
rise to any. moral obligation en the son to 
discharge that liability, 


Now the Government Servants’ Conduct 
Rule which is referred to in this case is 
as _follows:— 

A Government servant may not, withont 
the previous sanction of the Local Government, 
engage in any trade or undertake any 
employment, other than his public duties, 

A Government servant may undertake 
occasional work of a literary or artistic 
character, provided that his public duties 
do not suffer thereby; but the Government 
may, in its discretion, at any time forbid 
him to undertake or require him to abandon 
any employment which in its opinion is 
undesirable,” 


That is a rule which is not based upon 
any statutory prohibition, but is, as it is 
expressed to be, merely a rule of conduct, 
The 5th defendant who is alleged to have 
violated that rule was a Post Master at 
Akola on a small salary, and in order to 
supplement his income he engaged in a fish 
trade, & very common occupation on the 
west coast of India. The work in connection 
with the trade, as appears from the evidence, 


(2) 12 Ind, Cas, 609; 89 C. 862; 16 ©. L. J. 228 160. 


W. N. 519. 
(8) 14 Ind. Cas, 705; 37 M. 458; 11 M. L. T. 427; 28 


, I. 3.61 
(4) 9 Ind Cas, 624; 33 A. 472; 8 A, L, J, 308. 
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was done almost entirely by he Ist 


defendant. 

The question then is, whether applying 
the test laid down in Durbar Khachar v. 
Khachar Harsuv (1) as the highest point at 
which the appellants’ case can be put, 
such conduct on the ‘part of the bih 
defendant could be treated as conduct 
which the father as a decent and respectable 
man” ought not to have engaged in; and 
whether the debts of the fish trade were 
debts “attributable to his failings, follies 
or caprices”. We have no doubt that such 
debts cannot be said to be attributable 
either to his failings, follies or caprices, 
nor do we think that it can be said that 
his conduct in embarking in such fish 
trade is conduct of which no decent and 
respectable man would be guilty. As was 
put by Mr. Nilkanth on behalf of the 
lst defendant, if the restriction or the 
prohibition against embarking in trade 
contract with a large 
employer of labour other than Government 
in which the clause was that the servant 
might not engage in a trade, it cannot be 
contended that a disregard of such an 
injunction would taint his trade dealings 
with immorality or impropriety as between 
himself and those with whom he traded. 

We, therefore, affirm the decree and dismiss 
the appeal with costs. 


Appeal dismissed. 


NAGPUR JUDICIAL COMMISSIONER/S 
COURT. 
Seconp Civit ArbgAL No. 387 or 1913, 
April 26, 1915. 

‘Present:—Mr. Batten, A. J. C. 
SAHASRAM-—PLAINTIFF—APPELLANT 
versus 
SHEONATH AND orHERS-—DEFENDANTS— 


RESPONDENTS, 

Landlord and tenant—Trespasser, whether can set 
up rights of real tenant against landlord. 

A person who is neither an agent of, nor a trans. 
feree from a tenant, but isa pure trespasser, cannot 
set up against the lendlord the plea of non-abandon. 
ment of the holding by the tenant, [p. 304, col. 1.] 


Appeal against the decree of the District 
Judge, Bilaspur, dated the 16th April 1913, 
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THIRUVANNAMALAT SERVAI V, VARADARAJULU NAIDU, SR Har 


confirming that of the Munsif, Bilaspur, dated 
the 29th ahuary 1913. 
Mr. J. O. Ghosh, for the Appellant. 
. Mr. M. R. Bobde, for the Respondents. 


JUDGMENT—In this case the defendants 
have, since the death of Musammat Mangla- 
wat, both out of Court and in this suit, asserted 
a title adverse to her daughter, Musammat 
Disahin. Out.of Court they successfully assert: 
ed the adverse title by getting the Settlement 
parcha issued in their name. They, therefore; 
cannot be allowed to succeed on an alternative 
and false plea that they have-been holding 
for her, when by théir own pleas and conduct 
they have been holding against her. That 
until her marriage she lived with them, does, 
not. affect the fact that they have in fact been 
holding adversely to her. They have no title 
and are pure trespassers, since the transfer; 
which as another alternative. they- pleaded, 
has not been proved. The case they are 
really now setting up is that they are ‘het 


agents, though’ throughout they «have acted ` 


against her and not for her. .It.is argued 
that the landlord cannot eject even a pure 
trespasser, unless he proves that the tenant 
has abandoned the holding or that the ten- 
ancy has otherwise come to an end. Reliance 
is placed on the remarks in Thamman Singh 
v. Manjoo (1), but that as wellas the case 
of Kabil Sardar v. Chunder Nath Nag Chowdhry 
(2) therein quoted, and all the cases in which 
similar remarks have been made, was the 
case of n. transfer by the tenant. Not a single 
case has been shown me where a pare tres- 
passer, not a transferee, authorized or un- 
authorized, from the tenant, has been allowed 
to set up against the landlord the rights of 
the realtenant. Even if such a plea could be 
taken, the defendants have themselves in this 
ease asserted and proved as between themselves 
and the landlord the abandonment of the 
holding by the tenant, by proving the issue 
ofa Settlement parcha in their own name. 
The real tenant is not a party to this suit 
and may be left to look after her own 
interests. The defendants, having succeeded 
in proving as against the landlord the aban- 
dónment by the tenant, cannot be allowed 
to succeed on the mere supposition that they 
represent a tenant "whose rights are sen 

ay 1i Č. P. T. K. "RI, oW e PON 
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subsisting; Tha dec arees- of the eek Courts 
will be set aside and the plaintiff will be 
granted a decree for possession as prayed for, 
with costs in all Courts. 
à -Decree set aside, 


MADRAS HIGH COURT. 
Civi, Reviston, PETITIONS Nos, 639 AND 742 
. or 1913. 
: Septomber 24, 1915. 
Present: — Mr. Justice Srinivasa Aiyangar, . 
THIRUVA NNAMALAI SERVAL AND 
OTHERS——PLAINTIFFS—P&TITIONERS 
versus . 
 VARADARAJ ULU NAIDU AND OTHERS— 
DzrENDANTS— RESPONDENTS. 

Tendér—Interest- Bond payable ` by instalments— 
Tender of payment of overdue instalments without in- 
terest, whether pr oper, 

Where the money due on a bond was payable by 
instalments, one of the conditions being that i£ three 
instalments remained in arrears, the whole money 
would become payable at once and where after three 
instalments had fallen due, the - debtor : tendered: 
payment of the principal money of those instalments 
without the addition of the interest: 

Held, thab there was nota propertender and the 
plaintiff was entitled to recover the interest on the 
overdue instalments. 


Petitions, under section 25 of Act IX-of 
1887, praying tbe High Court to revise the 
decrees of the Subordinate Judge of Ramnad, 
in Small Cause Suits Nos. 77 and 73 of 19,3. 

JUDGMENT.—The lower Conrt is 
obviously in error in. thinking that: the 
tender made was a proper tender. Ad- 
mittedly the tender was made after three 
instalments had fallen due and the amount 
that was tendered was only the principal sums 
of the three instalments without the addi-, 
tion of the interest as it should have been.. 
The plaintiffs were entitled to interest on 
the 31st to 33rd instalments, - Owing to the 
non-payment and non-tender of those in- 
stalments, the whole money had become due; 
and the subsequents instalments, even if they 
were tendered on the dates fixed in the bond, 
were not properly tendered. The plaintiffs 
are entitled to a` decree as’ asked for, 
I modify the decrees of the lower: Court 
and give ‘a decree in'favour ‘of the plaint- 
iffs for the sum sued for in both “the 
suits. The petitioners are entitled to their 
costs b oo 
| Petition: “allowed; “Dearees modified, 
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SOBHANADRI APPA ROW V. GOVINDARAJU SEETARAMIAH. 
P 


| MADRAS HIGH COURT. . 
‘Szconp Civi, Appeat No. 700 or 1912 
September 14, 1915. 

Present: — d ustiee Sir William, Ayling, KT., and 

.> Mr. Justice Kumaraswami Sastri. 

. Bree Raja SOBHANADRI APPA ROW 
BAHADUR ZAMINDAR GARU— 
7 DEFENDANT No. 1—APPELUANT 
| versus . 
- GOVIND ARAJU SEETARAMIAH anp 
. OTHERS—PLaINTIFF AND Dergnpants Nos, 2.— 
: TO 5 — RESPONDENTS. 
' Buecution—Sale—Purchase by decree-holder —Decvee 
ex parte, subsequently set aside—Sale, how affected. 

The purchase by a decree-holder of . immoveable 
property belonging to the judgment-debtor in execu. 
tion of an ew parte decree becomes ipso facto void, 
when the ea parte decree is afterwards set aside. 

, Set Umedmat v. Srinath Ray, 27 C. 810; 4 OWN 
692, followed. 


_: Second appeal against the decree of the 
District Court of Kistna, in Appeal Suit No. 
390 of 1910, preferred against that of 
the Court of the District Munsif of Gudivada, 
. in Original Suit No. 31 of 1909. 


FACTS.—The defendant abtained an ex 
parie money decree for rent against the 
undivided brother’s sons of the present 
plaintiff. In execution of that decree, he 
brought the suit properties to sale, purchased 
them himself and got delivery. In the 
meanwhile, the guardian of the defendants 
in that suit put in a petition for setting aside 
the ex parte decree, but before the order was 
actually passed setting aside the decree, the 
sale had taken place. No subsequent proceed. 
ings were.taken to set aside the sale. In a 
family partition, however, whieh took place 
between the present plaintiff and the defend 
ants in that suit subsequent to the said 
sale, the suit properties fell to the share of 


the present plaintiff and he, thereupon, 
filed the present suit for possession of 
the said properties. The" lst defendant, 


(the decree-holder purchaser and the real 
contesting defendant) contended that the 


suit was not maintainable as the sale 
had not been set aside. The Court of 
first instance dismissed the suit, but the 
lower Appellate ' Court, relying on Set 


Umedmal s. Srinath Ray (1), reversed that 
decision and decreed the suit. The Ist 
defendant appealed to the High Court. 


*(1) 27 C. 810; 4 C. Wi N. 692,. 


20 


^ 


INDIAN OASES: 


'voidable or absolutely void. In the 


second appeal with costs. ` 
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MAHADEV RAGHUNATH V, RAMA TUKARAN. 


Mr. P. Somasundaram, for Mr. N. 5. 
Narasimhachariar, for the Appellant: 
The decree ofthe lower Appellate Court 
cannot be supported. Though the ev parte 
decree isset aside, the sale is not affected 
thereby. It remains valid unless and 
until ib is actually set aside. It is only 
voidable and not void. Vide Paresh Nath 
Mallik v. Hari Charan Dey (2). 

Mr. V. Ramesam, for the Respondents, was 
not called upon. 

JUDGMENT. —We are of opinion that 
when a decree-holder purchases property 
in execution of an ex parte decree which 
is set aside,the sale becomes  2yso facto 
void, Set Umedmal v. Srinath Ray (1). 
The decree-holder was the party having 
‘the conduct of the suit, and it is difficult 
to see what equities can arise in his 
favour in cases where he obtains an ex- 
parte decree which is set aside on the 
ground that the defendants were not served. 
Cases where strangers have purchased in 
execution are distinguishable, as also where 


the purchaser is a ‘defendant. It is 
unnecessary to consider whether in cases 
of purchase by defendant, the sale is 


view 
the decision of the lower 
We dismiss this 


we take, 
Appellate-Court is right. 


Appeal, dismissed, 
` (2). 10 Ind. Cas. 361; 38 C. 622; 16 C. W. N, 875,414 
C. L. J. 300. 


BOMBAY HIGH .COURT. 
Sacoxp Orvik AergAn No. 50 or 1915 
: ^ September 1, 1915. 
Present; — Mr. Justice Batchelor and 
. Mr. Justice Hay ward. 


MAHADEV RAGHUNATH GODBOLE 


PLAINTIFE APPELLANT 
versus 
RAMA TUKARAM DEVKOTE 
AND ANOTHE R-—DEFENDANTS— RESPONDENTS. 
Dekkhan Agriculturists' Relief Act (XVII of 1879), 
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. MAHADEV BAGHUNATH t. RAMA TUKARAN, 
s. 22, scope of —Imniunity of agriculturists’ house from 
sale, eatent of. 

‘Tho true construction of section 22 of tho Dekhari 
Agriculturists’ Relief Act is, first, a genoral provision 
that immoveable property belonging to an agrionl- 
turist shall be immuno from sale, and secondly, 
a proviso directing that this immunity is subjeo to 
exception where the two following conditions are 
both satisfied, that is to say, (a) where the decree 
or order in question - ‘relates to the re-paymentof a 
debt, and (b) where the agriculturist’s property bas 
been specifically mortgaged for the re-payment of that 
debt. The limiting words inthe section reforring 
to a debt occur only in the proviso and cannot 
be imported into the main rule so as to restrict its 
express generality. [p. 806, col. 2.] 


Second appeal from the decision of 
the District Judge of Sholapur, in Appeal 
No. 32 of 1913, confirming the order passed 
by the first Class Subordinate Judge at 
Sholapur,: in Darkhast No. 822 of 1912. 

‘Mr. P. V. Kane, for the Appellant. 

Mr. P. D. Bhide, for the Respondents. 


JUDGMENT.—The appellant before us 
was the original plaintiff, who in 1901 
brought a suit in ejectment against the 
defendants. It was found, however, that 
the plaintiff was a Dusohaser from a meré 
mortgagee, and the Court consequently gave 
the defendants a decree for redemption. 
The sum to be re-paid was Rs. 960, of 
which Rs. 550 were to be paid on 25th 
March 1909. The balance was payable by 
yearly instalments of Rs. 100. The defend- 
ants paid in all a sum of Rs. 660. In 
the meanwhile, however, they had lodged 
an appeal, and the lower Appellate Court 
reversed and remanded the original Court’s 
decree. Therefore, onthe 3rd August 1912 
the defendauts applied under section 144 
of the Civil Procedure Code asking for 
restitution in respect of the payments which 
they had made, and for interest at twelve 
per cent. There was anadded prayer that 
in the event of the plaintiff failing to pay, 
his house should be attached and sold. 

The lower Courts have ordered the sale 
of the plaintiff's house. 

The plaintiff complains that since he is 
an agriculturist, his house is immune from 
sale under section 22 of the Dekkhan 
A rriculturists’ Relief Act. If that conten- 
tion is justified, then it would follow that 
tie plaintiff mast have an opportunity of 
proving that he is an agriculturist, such 
opa kana not yet having been alforded to 
hiw v 
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The question, therefore, is whether as- 
suming that the plaintiff is an agriculturist, 
his house i3 not liable to sale under section 22 
of the Dekkhan Agriculturists! Ralief Aot. 
That section, in so far as it is now 
material, runs as follows: -"Llmmoveable 
property belonging to an agricultarist shall 
not be attached or sold in -execution of 
any decree or order unless it has been 
specifically mortgaged for the re-payment 
of the debt to which such decree or order 
relates." The learned District Judge reads 
this section as pre-supposing the existence 
of a contractual debt in all cases, and he, 
therefore, decides that, since no such debt 
was in existence here, the section is inap- 
plicable. The phraseology of the section 
does. perhaps lend some colour to the 
District Judge’s view, but it appears to us 
that the true reading of the sectionis that 
for which the plaintiff contends. The learn- 
ed Judge’s construction is only to be arrived 
at if we read into the main general clause 
the restrictive words implying the existence 
of a debt, and those restrictive words do not 
occur in the main general clause; but occur 
only in the limiting proviso. We cannot, 
therefore, bat think that the true con- 
struction of the seation is, first, a general pro- . 
vision that immoveable property belonging ta 
an agriculturist shall always be immune from 
sale, and, secondly, a proviso directing 
that this immunity is subject to excep-, 
tion where the two following conditions, 
are both satisfied, that is to say, (a) where. 
the decree or order in question relates to 
the re-payment of a debt, and (b) where the 
agviculturist’s property has been specifically 
mortgaged for the re-payment of that debt. 
The provision would have been clearer if it 
had been expressed at greater length, but it 
seems that the draftsman preferred terseness 
and concision. Nevertheless the limiting words 
referring toa debt occur only in the proviso 
and cannot, we think, be imported into the 
main rule so as to restrict its express gener- 
ality, This view seems to derive support both 
from the general character of the Dekkhan 
Agriculturists’ Relief Act itself and from 
the wideness of the preceding sections 20 and 
21. 

We, therefore, think that the lower Court/a ' 
decree must ba reversed and the case must 

he remanded in order that the plaintiff” may 
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In re CHIDIPATU SOMAYYA, 
f “have ad opportunity ‘of proving that lie i is 'an 
:agricul&urist within the Statute. 


Cost tn be costs inthe darkhast, 
fie fpe accepted; Case reinanded.. 


"io 


Poe eos MADRAS HIGH COURT. ' 
© Civit Revisrox Perrriox No. 622 or 1914. - 

z i September 30, 1915. 

'. Presenti—Mr. Justice Sadasiva Aiyar. 


‘Inve CHIDIPATU. SOMAY Y A-—PETITIONER. 
” Civil Procedure Code (det - Y of 1908), O. XVII, 
et, 8— Decision: passed ` Jorthwith, whether one on 
merits, | 

* A decision passed. ‘forthwith’. under Order XVII, 
‘rulé 3, Civil Procédure Code, is’ a decision ‘passed on 
the merits on tHe materials then  .béfóre me 
owt. , : ' s 


Petition, under section 115 of Act V of 

1908; praying the High Court to revise 
the órdér of the Court of the District 
Munsif of Ongole, dated the 8th May 
T914, in/ "Intérloceütory | Petition No. 
693 of: 1914, in Original Suit No.- 584 of 
4918. : 
? FACTS: ——lrhe District Mansif of Ongole, 
‘purporting to act under, Order XVII, rule 
3$, Civil Progeduré Code, * "forth with decided" 
‘a suit - : under section 9 of ‘thé. Specific 
‘Relief Act. He also dismisssd a petition 
“praying for a review of the judgment. 
Against the ‘order refusing to grant the 
review the present civil revision petition was 
filed in the High Court. 


Mr P. Chenchiah for Mr. T. Pr iiss for 
the - Petitioner, contended that a review 
ought: to have been granted as there was 
no decision on ` the merits, 


- JUDGMENT. —A decision passed "forth. 
with” under order XVII, rule 3, of the 
Civil Procedure Code Js a decision passed 
onthe . merits on the ‘materials then before 
the Court and if itis a decisionin a suit- 
under section 9 of the Specific Relief Act, 
ac review of such a decision is barred - by: 
section 9 itself, 


* 
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"' Iam áskéd to treat’ this as ‘a petition 

- to revise the decision in the suit itself 

- thoüzh itis a petition to revise the order, 
refusing to grant a review. It was, however, 
admitted that there is. pending | in this 
Court a separate petition already ` filed to 

‘revise the decision in the suit. 


`- I, therefore, dismiss the petition. 


Petition dismissed. 


N AGPUR JUDICIAL COMMISSIONE kR'S 
COURT. 
Sgocoxp Orvo Appear No. 665 or 1914 
April 23, 1915, : 


|“ Present:== Mr. Stanyon, Å. J.O. 
NARAIN AND anorHer—Pratntirvgs+ + 
f :Do o. APPELLANTS 
veretus 
BEHARI AND orüERS—DÉFENDANT3— 
RESPONDENTS. 


‘Landlord and tenant—Abadi land—Centrai Pro- 
vinces-- Wajib-ul-arz—Tenant or village resident, posi- 
tion of—Licensee—Transfer - of house — Landlord, Tight 
of—Transferee, position | of—Site ceasing to be used as 
dwelling house —Ejectment. 

In the Central -Provinces the whole of the abadi 
site belongs to the landlord, and, prima facie, every 
tenant or village resident dwelling thereon and 
growing crops in the bari attached to his house is 
a licensce, protected in his occupation by the terms 
of the wajib-wl-arz." [p: 308, col. 2.] 

Where the house in the 'oceüpation of one ienant 
passes by sale to another person, the landlord may 
claim that, the license to oceupy the site being non- 
transferable, the vendeo shall vacate, taking away tho 
house materials, but where the vendee is also & 
tenant or a regilar resident of the village, tho 
landlord may allow the transfer of occupation 
expressly or impliédly by raising no objection. (p. 308 
col 2.] 

A transferee of a house standing on an abadi site 
whose occupancy of the site is not objected to by 
the landlord, must be presumed to have been per. 
mitted to occüpy ib on the same terms as his 
transferor, namely, as the licensee of the landlord, 
subject to the village wajib-ul-arz [p. 309, col 2.] 

. Where such an occupant ceases to ase such site for 
the purposes of n dwelling house, he loses the 
protection of the -wajib-ul-arz and becomes a bare 
licensee liable to ejectment at the will of tho 
landlord, unless he- éxpressly sets up and earns by 
lapse of time, a prescriptive title to occupy the land, 
[p. 309, col, 2.] 
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Appeal against the deeree ofthe District 
. Judge; Saugor, dated the 22nd July 1914, 
confirming that of the Munsif, Khurai, dated 
the 4th May 1914. 
Dr. H. S. Gour, for the Appellants. 
Mr. 2. L. Subhedar, for the Respondents. 


JUDGMENT. This appeal and second 
Appeal No. 666 cf 1914 arise out of suits by 
the same malguzar for different abad sites in 
the same village against different defendants. 
The plaintiffs’ case is that the défendants in 
each case, having purchased the house 
belonging to a tenant who had given up his 
holding, gradually allowed the building to 
fall into ruin and have now diverted the 
site into a plot for the cultivation of tobacco 
and maize. The plaintiffs are non-resident 
landlords and they assert that they only 
became aware of this diversion of the site in 
1911. They sne to eject the defendants. 
The Courts below have concurred in dismiss- 
ing both suits, and they have done so on 
the following grounds: — . 

(1) that in each case the tenant, who 
occupied the site with his dwelling house, 
sold the house more than 12 years before 
the suit; 

(2) that under the terms of the wajib-ul-arz 
such sale conveyed to the purchasers only a 
right to carry away the materials of the 
house and gave them no right to occupy 
the site; 

(3) that the sale gave the landlords a 
right of re-entry on the site; 

(4) that the landlords did not in fact 
re-enter, aud the purchasers continued to 
occupy the site; 

(5) that this occupation by the purchaser 
was adverse to the landlords, whose title 
in‘ the site or at any rate whose right to 
re-enter the same, has been extinguished 
by prescription. 

The plaintiffs have, therefore appealed to 
this Court, and I have no doubt whatever 
that the appeals are well laid. This 
judgment wil govern the disposal of 
both of them. Such decisions afford proof 
of the wisdom of the Legislature in 
enacting that suits between landlerds and 
tenants -as such shall be tried by officers 
trained in Revenue Law. I do not think 
that any Revenue Officer, familiar with 
the circumstances of village life and the 
principles underlying the revenue system 
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in the Central Provinces, would have 
-elivered a judgment so inconsistent with 
those circumstances and so foreign to that 
system as has been given ineach of these 
two cases upon a misapplication of a rule 
of Civil Law. 


In the first place, it has not been 
ascertained whether or not the defendants 
are agricultural tenants possessed of holdings 
in the village. It is not known whether 
they purchased the dwellings of the former 
tenants simultaneously with a purchase 
of their holdings. The whole of the 
abadi site belongs to the landlord, and 
prima facie every tenant or village resident 
dwelling thereon and growing crops in the 
bart attached to his house is a licensee, 
protected in his sccupation by the terms 
of the wajib-ul-arz. Where the house in 
occupation of one tenant passes 
by sale to another person, the landlord 
may claim that, the license to occupy the 
site being non-transferable, the vendee 
shall vacate, taking away the house 
materials. But where the vendee is also 
a tenant or a regular resident of the 
village, the landlord may allow the transfer 
of occupation expressly or impliedly by 
raising no objection. That is a eourse 
which landlords constantly take: but it 
would undermine the whole- scheme of 
village life to hold that in the absence 
of any express agreement, the transferee 
of the license becomes an adverse holder, 
who will extinguish the landlord’s title in 
12 years ifallowed to hold on unquestioned. 
That is a preposterous proposition, It is 
neither Revenue Law nor Civil Law. It is 
a misapprehension of the law of prescription. 
When A buysa house and site from B, 
he takes only what B has to transfer, and 
no more. If he claimstoearn a higher 
right by prescription, he must make an 
overt assertion of that right to the 
knowledge of the person against whom 
prescription is to operate. A tenant in a 
Central Provinces village is ordinarily the 
owner of the house in which he lives and 
a licensee of the site onwhich the house 
is built. Every such site is only partly 
built over, while the remainder of the plot 
is used for certain subsidiary purposes 
customary as a part of the village life. 
Some land in front of and sometimes also 
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on one or both sides of the dwelling 
house, is used as a yard (angan) and a plot 
at the back, called a bari, is used as a 
kitchen garden or for growing small 
crops of certain kinds, among which tobacco 
, and maize are very common. Al this 
occupation is under licenses protected by 
the wajib-ul-arz. When, therefore, a tenant 
sells his houseand bari, the landlord may 
object to the transfer of the license’ to 
occupy. But he is not bound to do so, 
and in a large majority of cases, especially 
where the transferee is himself one of the 
villagers, he allows the transfer to stand. 
In such a case, the vendee gets all that 
the vendor had, namely, a dwelling house 
coupled with a license to occupy thesite on 
which it stands, according to village custom. 
Unless ue expressly sets up an adverse title, 
e. g., by claiming to be the owner of the land, 
he continues to occupy with the permission of 


‘the landlord. Even when the house 
tumbles down he may, if the landlord 
does not object, continue to grow the 


usual crops on the bari. By doing so, he 
does not publish any possession adverse to 
the landlord. There is this difference only, 
that while he uses the site for its primary 
purpose, namely, that of dwelling. in a 
house standing thereon, the wajb-ul-arz 
wil protect him from disturbance: when 
the house disappears and its appurtenant 
bari cultivation alone remains, the license 
to occupy becomes terminable at the will 
of the landlord. It may happen that a 
dwelling house may tumble down owing t^ 
heavy rain or an earthquake or the 
and it may take some years to re-build 
owing to lack of funds or other cause. 
The license to occupy would be preserved 
iu such a case and the tenant’ would 
cultivate his bari. A reasonable landlord 
will not seek re-entry merely because for 
the time being a house has become unfit for 
habitation. It is only where, as in the 
eases now before me, the conduct of 
the occupant indicates with certainty 
a desire to permanently trans- 
form the building site and compound 
into an agricultural field that the land- 
lord is justified in putting an end to his 


license. If the judgments of the Courts 
below were to prevail, we should soon 
have the abadi of every village dotted 


about with petty proprietors or rent-free 
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tenants in perpetuity, and the whole 
system of settlement and revenue now in 
vogue, would be dislocated by the vagaries 
of the Civil Courts. If that was a result 
which flowed out of the law as it stands, 
it could not be avoided: but it is not. 
There is a good deal of confusion and 
technicality im the application of the ler 
prescriptionis by our subordinate Courts, 
and the cases now before me are an example. 
But. the Courts helow have overlooked the 
elementary rules that, in the absence of 
anything to the contrary,a vendee succeeds 
to the right, title and interest of his 
vendor, and that where he succeeds ‘to a 
permissive. occupation, he must openly 
assert an adverse title if he wishes to earn 
it by prescription, 

Asa general rule then, the transferee of 
a house standing on an abadi site whose 
occupancy of the site is not objected to. 
by the landlord, must be presumed to 
have been permitted to occupy it on the 
same terms as his transferor, namely, as the 
licensee of the landlord subject to the 
village wajib-wl-arz. Where such an occupant 
ceases to use such site for the purposes 
of adwelling house, he loses the protection 
of the wajib-ul-arz and becomes a bare 
licensee liable to ejectment at the will 
of the landlord, unless he expressly sets 
up and earns by lapse of time a prescriptive ` 
title to occupy the land. Whether by 
such prescription he would become a pro- 
prietor or a tenant would depend on the 
circumstances of the case. It is not & 
question which arises here. 

The above remarks apply only to land 
strictly insluded in the abadi area of the 
village. They have no application to fields 
on the outskirts of the village habitations, 
which may temporarily have been used as 
building sites and have subsequently been 
cleared and again brought under cultivation. 
In su^h a case a transferee of a dwelling 
house and premises, if he was allowed to 
pull down the buildings and cultivate the 
field for a yearor two without objection 
by the landlord, might claim to be an 
ordinary tenant. But no such case has 
been pleaded here. Tenancies cannot be 
allowed to grow up amid village habitations, 
The defendants have set up prescriptive 
titles to purely abadi sites, and no such 
titles have been established. Both appeals 
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MUCHIRAZU RAMACHANDRA ROW t. SECRETARY OF STATE. 


must be allowed and the plaintiffs’ claims 
decreed. But as the plaintiffs have displayed 
considerable laches in both casesand given 
the defendants some reason to think that 
they are entitled to continue occupancy. of 
the sites, I will not . allow them their 
costs, 

For thé above reasons, this appeal is 
allowed. The decrees cf thé Courts below 
are reversed, ard ihe plaintiffs will be 


given a cecrce requiring the defendants to 


yacate the plaint!land as soon as 
crop or crops now standing thereon 


any, 


out. 
Appeal allowed. 


MADRAS HIGH COURT. 
, SECOND Civin APPEAL, No. 1685 or 1914. 
September 20, 1915. 
Present:— Justice Sir William Ayliog, Kr., 
and Mr. Justice Tyabji. 
MUCHIRAZU RAMACHANDRA ROW— 
PLAINTIFF— APPELLANT 
versus, ; 
Tas SECRETARY or STATE ror INDIA 
- IN COUNCIL, REPRESENTED BY? 
Tug COLLECTOR, GODAVARI—' 
DEFENDANT— RESPONDENT. 

“Madras Village Courts Act (I of 1889), s. 24— 
Person holding vakalatnamah,: appearance by—Privi- 
lege denied-—Suit to declare right, maintainability of. 

Under section 24 of the Madras Villagé Courts 
Act, any person holding a vakalatnamah from a 


party may appear and plead in a Village Court; . 
and there is no provision in the Act for debarring, 


any one from this privilege. 

Where this privilego 
order passed by an officer, 
have that right declared exists in common law, 
if'not under section 42 of the Specilio Relief Act 

Robert Fischer v. Secretary of State for India in 
Council, 22 M. 270 26 I. A. 16; 3 C. W. N. 161, fol. 
lowed. 


Second appeal against the decree of the. 


Court of/the Subordinate Judge of Cocanada, 
in Appeal Suit No. 191 of 1913, preferred 
against thatof the Court of the District 
Munsif of Cocanada, in | Original Suit No. 23» 
of 1913. 

"Mr. T. Ramachandra Row, for the Appel 
lant. 
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sown, 
by the defendants has or have been reaped, 
Each party will bear his own costs through-. 


is denied by an illegal: 
a right of action to- 


Mr. K. S. Krishnasuami Afvagur. for athe; 
Government. . 

JUDGMENT.—We are hot; satisfied that 
the suit is covered by. section 42 of the. 
Specific Relief Act, but it'does not’, follow: 
that it is not maintainable. [Vide Robert: 
Fischer v. — Secretary of State for India 
in Council (1) and Ramakrishna Pattar: 
v. Narayana Patter (2).] We can see 


.no reason for holding hat the present suit: 


does not lie. 

‘ The order in question is passed by the: 
Deputy Collector in charge of the  Cocanada: 
Sub-Division, and  debars plaintiff from: 
practising in any of the village Courts of that 
Division. : Under section 24 of. the Madras 
Village Courts Act, any person holding a: 
vakalainamah: from a party may appear 
and plead in a Village .Court; and. there’ 
is no provision in the Act for debarring any: 
one from this privilege. 

Mr. K. S. TG ne a vam ranch who: 
appears for the Government Pleader, is unable 
tosupport the legality of the order. 
ever general powers: of supervision cari he. 
inferred from the power of  appointment,: 
suspension ard removal of Village Munsifs. 
conferred by sections 7 and 8 of: the Madras: 
Village Courts Act, cannot.be- held to extend: 
to the passing of an order of this description.. 
Jt is, no,doubt, desirable that bad characters. 
should be prevented from: practising in Village 


What-. 


Couris and the Act may need amendment; but. 


as it stands, the order is undoubtedly illegal,. 
and in our opinion the District Munsif exer- 
cised a correct discretion in granting the 
declaration sued for. 

We ‘set aside the decree of the lower- 
Appellate, Court and restore, that. ‘of the 
District Munsif with costs in this and the 


lower Appellate Court. 


Appeal allowed ; Suit decreed 


(1) 22 M. 270; 26 I. A. 16; 3 C. W. N: 161. 


Y 


'(2) 26 Ind. US 883; 27 M. L. J, 634; (1914) M. Ww: : 
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BOMBAY HIGH COURT. 

Seconp Crvin AergAL No. 590 or 1912. 
` August 17, 1915. i N 
J'resent;— Sir Basil Scott, Kr., Chief Justice, 

and Mr. Justice Shah. 

RAMCHANDRA DINKAR PRABHU 
AND OTHERS— DEFENDANTS Nos, 10 ro 12—~ 

APPLICANTS— APPELLANTS 
T" versus ] 
KRISHNAJI SAKHARAM PRABHU— 
Derenvant No, 8— RESPONDENT. 

: Ewecution—Decree for, partition specifying several 
shares—One party getting more than his due 
share—Re-adjustment of pariiton in order to make it. 
accord with terms of decree, whether allowed. 

` A partition-decreo was passed in (£88 specifymg 
the shares to be allotted to all tho sharers and tho 
terms on which guch allotment was ‘to take 
placo. In 1694 defendant No. 8 applied for his share 
and got if, so did most of the other sharers. In 
1600 defendants Nos; 10-12 applied for separate 
possession of their share. It was then found that 
tho -lands remaining for their sharo were far less 
than they should have got and that the plots 
below and adjoining their houses had been allotted 
to the share of other sharers. They then applied 
to the Collector to re-open the partition, who dos 
clined to do this but proposed that the surveyor 
should at the applicants’ expense see if they could 
bo compensated out of other lands. The applicants 
wanted timo to pay the expenses anti the Collector 
roported to the Court thatthe applicants refused to 
take possession of their share: 1 

Held, that inasmuch as the Collector's partition 
had. nob been made in accordance with the 
directions of the decree, fiè shares of defendant 
No. 8 and the applicants must bo re-adjusted so 
as to remedy the injustice dono to the applicants, 
who were entitled to have their right “share, so 
far as they could get it, at the expense of de- 
fendant No. 8. [p. 312, cols, 1 & 2.] 

Second appeal from the decision of the 
Ist Class Subordinate Judge at Ratnagiri, 
in Appeal No. 438 of 1910, confirming the 
order passed by the Subordinate Judge at 
Devgad, in Darkhast No. 727 of 1900. 

Mr. A. Œ. Desai, for the Appellants. 

Mr. K. N. Koyajee, for the Respondent. 

JUDGMENT.—The partition suit in 
whieh the execution proceedings (Darkhast 
No. 727-of 1900) now in question, are taken, 
. was brought by the plaintiff, a member of a 
miras: family interested to the extent of eight 
annas in certain three.villages named Küuvali, 
Bharni and Ghafet. The other eight 
annas in each village belonged to à. 
Desai family. The plaintiff claimed a une-, 
thirty-sisth share. i 
l In-November 1888, a decree was passed’ 
for partition, the: main provisions of which" 
were: (1) That the plaintiff should take into 
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his possession his 1/36th share, division by 
metes and bounds being effected of the whole. 
property in dispute except the Kulkarni 
Watan, but the plaintiff before taking posses- 
sion of hisshare was to pay with - their 
consent to certain of his mirasi co-sharers, 
including the present appellants, certain 
specified sums of money. 

(2) Two equal divisions between Desais 
and mirasis were to be madé in each village. 

(3) Then from the eight annas separated 
Share of the nurasts ihe shares of the sub- 
Sharers.should be separated, the respective 
fractions being specified in the decree. 

(4) After they had paid the proper Court 
fce in respect of their shares their, shares 
were to be separate, and as regards the lands 
which were with the sharers thesame were 
as far as possible to be kept with them at the 
time of partition, subject to certain provisions 
to seeure equality. 

The plaintiff first filed his application 
for execution of the decree in Darkhast No. 


197 of .1893 and the main inquiry in 
connection with the partition was 
held under the Collector's direction 


in that darkhast proceeding. Thereafter 
the defendant No. 8 filed Darkhast No. 404 


' of 1894 for his share, and the Collector's 


surveyor who had been- employed by the 
Collector on this Darkhast proceeding No. 127 
stated in his report in Darkhast No. 404 that 
no ¿hikan having in it the. houses of any 
other party had been allotted to defendant 
No. 8s'share. That darkhast was disposed 
of in or about 1898 according to the. 
statement of the appellant, but the date 
cannot be verified as many papers are 
niissing and the only note of the Subordi. 
nate Judge which we have relating to any 
darkhast other than that of the appellants, 
relates to Darkhast No. 118 of 1896 of defend- 
ant No. Zand notes that the warrant for 
Kuvalegar having been executed and the 
darkhasidav raising no objections this darkhast ` 


is disposed of. The appellants state that 
they applied for -separate possession 
of their share in 1900, but wher 


the surveyor prepared a list of lands remain- 
ing over after the first partition as the share 
of the applicants -the latter found tho khasgi 


: lands.in. Kusali remaining for their share far 


less than they should bave got and that the 
plots below and adjoiniug their houses had 
been allotted to the share of other sharerg, 
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They “then applied to the Collector 
to re-open the partition. The Collector 
declined to do this but proposed that the 
: surveyor should at the applicants’ expense 
see if they could be compensated out of the 
Desais’ lands. The applicants say they 
- wanted time to pay these expenses and the 
Collector then reported to the Court that 
the applicants refused to take possession of 
their share. 

It is stated by the Subordinate Judge in 
these proceedings, in confirmation of the 
applicants’ complaint, that the Collector’s 
surveyor has noted that the applicants’ house 
in Survey No. 76, Falni No. 8, of Chafet 
village was allotted to defendant No. 8's 
share, while the same deféndant got about 
' double his share in the khasgi lands and for 
the applicants only about half their proper 
share remains. i 

The lower Courts, while recognizing the 
injustice to the applicants in the partition 
which bas been effected, felt unable to inter- 
fere, The lower Appellate Court thought 
' that the share prepared for defendant No. 8 
had been and "must have been embodied in 
the final partition decree and it would operate 
as res judicata even as among the defend- 
'ants, the suit being for partition." There 


is no trace in the proceedings of any final ' 


decree and on inquiry the District Judge 


has informed us that it was not the practice’ 


to make ' partition decrees final and 
reports that the last order in the proceedings 
is one dated the Ist of July 1897, directing 
the papers sent by the Collector after effect- 
ing compliance with the Court warrant and 
delivering possession to be filed. 


It is evident from the findings of the lower 
Courts that the Colleetor's partition has not 
been made in accordance with the directions 
of the decree. T'he Vollector acts ministerially 
in executing the Cvcurt’s decree, see Dev 
Gopal Savant v. Vasudec Vithal Savant (1) 
and an injustice has beeu done by award- 
ing to defendant No. 8 the appellants’ house 
as well as too much land. ‘he appellants were 
accordiug to the decree to get their shares 
on paying the proper Court-fee. No time was 
specitied within which such payment should be 
made. ‘be suit was not the defendants’ 
suit aud they should be allowed to pay at 


(1) .2B..97. at p. 876. 


B 


their convenience. "That they paid and 
applied for their shares later than the others, 
isno reason for non-compliance by the 
Court’s agent with the terms of the decree. 
The lower Courts evidently suspected fraud 
onthe part of defendant No. 8 and possibly the 
Collector's surveyor in the earlier proceed- 
ings. We willnot, however, assume it. It is 
sufficient to say that this Court cannot allow 
& mistake of one of its agents in carrying out 
its directions to work permanent injustice. 
The applicants must have their right share 
so far as they can getit at the expense of 
defendant No. 8. i 
The case resembles that of a legatee over- 
paid by an executor by order of the Court. 
Such legatee must refund to allow of equal 
distribution of the estate. This principle 
has long been recognised. It is to be found 
stated in Vernon’s Reports (1690) and is 
applied in section 135 of ‘the Probate ‘and 
Administration Act, 1601, $ 
"We set aside the order of the lower Court, 
and direct that the papers be returned to the 
Collector to adjust the share of the defendant 
No. 8 and the appellants as far as possible 
according to the provisions of the decree. 
The defendant No. 8 must pay..the 
appellants’ costs throughout. i 
Appeal accepted, 
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MADRAS HIGH COURT. 
Seconp Cryin AprgALs Nos. 1133 anv 1134 
' or 1914. 
September 28, 1915. 
Present:—Mr. Justice Napier. ‘+ > 
INDOOR SUBBARAMI REDDI AND 
ANOTHER— P LAINTIFFS— APPELLANTS . 
"versus 
NELATUR SUNDARARAJA AIYANGAR 
AND OTHERS— D EFENDANTS— RESPONDENTS, 
Civil Procedure Code (Act V of 1908), s. 85, O. 
XXIII, v. 1 (8)— Discretion of Court as fo cosis, extent 
of—Power of ‘Appellate Court to interfere- Order as 
to costs incorporated ım decree, whether appealable 
Pleader’s fees - Madras Civil Rules of Practice, rr. .27& 
279, 284. PM 
Ina mortgage suit plaintiff withdrew his claim 
against some of the defendants, while it was decreed 
against the others. The trial Judge ordered those 
defendants against whom the claim had been 
withdrawn to bear their own costs. On appeal the 
District Judge ordered the plaintiff to. pay, the. 
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costs. In second appeal it was contended that no 
appeal lay against the order of the trial Judge as 
it was not a decree: 


Held, that as a decree was passed in the case, the ` 


defendants were entitled to appeal. [p.813, col. 3.] 


Discretion as to award of costs vested in a Court , 
under section 86 of the Code of Civil Procedure is ' 


not absolute, and can be interfered with: by an 


Appellate Court if exercised wrongly and Arbitrarily, - 


[p. 313, col. 2; p. 314, col. 1.] 

Bew v. Bew, (1899 2 Oh. 467; 68 L. J. Ch. 657; 81 
L: T, 284; 48 W. R. 124; Parshram Bhawoo v. Dorabji 
Pestonji, 2 Bom. L. R. 264; Rao Saheb T, Numberumal 
Chettiar v. Krishnajee, 22 Ind. Cas. 919; 15 M. L. T. 
268; (1914) M. W. N. 310; 26 M. L, J. 356; Vadia- 
mhunati Bala Tripura Sundaramma, v. Dada Salab, 
19 Ind. Cas. 474; (1913) M. W. N. 334, followed. 

Clauses (a) and (b) of rule 279 of the Civil Rules 


of Practice, Madras, apply equally to the word “with <; 
dfawn" asto the word “compromised” and the rule, - 


. tiierefore, has no application to the question of Vakil's. 
fees in cases where the pliintift withdraws his suit. 
[p. 814, col. 1.] 


Order XXIII, rule 1, of the Code of Civil Procedure * 
_fixes no time within which a plaintiff should with- . 


draw his suit; he may do so atany time before 


, judgment is pronounced, But whére he withdraws the ' 


suit against^some of the defendants after both parties 
` have adduced evidence on a preliminary issue, he 
“does so only “after contest’? within the meaning of 
rule 278 (a) of the Civil Rules of Practice. Even if 
the case is not covered by rule 278 (a), the Court 
has under Order XXIII, rule 1 (3), of the Code of 
' Civil Procedure power to award against the plaintiff 
such costs as it thinks fit. [p. 814; col. 2.) 
Where there are several defendants raising various 
defencés a Court has power to award different sets 
of costs. (p. 816, col. 1.] 


"Sécond appeals against the decrees of the 
District Court of Nellore, in Appeal Suits 
“Nos. 45 and 46 of 1913; preferred against 
‘the decree of the Court of the Temporary 
Subordinate Judge of > Nellore, in Original 
- Suit No. 9 of 1912. 


Mr. T. V. Venkatarama diyar, for the Ap- 


péllants. 

Mr. 8. Varadachariar, for ihe Respond- 
ents. 

i JUDGMENT.—These are two second ap- 
peals from decrees of the District Judge 
of Nellore ordering the plaintiffs to pay 
the costs of defendants Nos. 13 to ,6- in a 
mortgage suit. The Subordinate 

' had originally ordered those defendants to 
. beag their own costs. Four points are taken 
in these appeals. . 


“The first is that nó appeal lay against 


"the order of the Subordinate Judge as it 
“was not-a dedree. That objection has now 


' been amplified by the learned Vakil in reply ` 
by an argument that under Order XXIIll- 
“oli the CivilgProcedure Code costs can be: 


Judge . 


ordered to be paid in the circumstances 


» of this ease and that, theréfore, it is not a 


decree. I express no opinion as to the 
question whether, if the suit had been 
entirely withdrawn against all the defend- 
ants, and no order other than that 
contemplated under Order XXIII had been 
made, it would have been a decree. But 
as undoubtedly a decree was passed in 
this case, I have no hesitation in holding 
that these: defendants could appeal against 
that decree. : 


The neat point taken was that the 
costs in a case wherea suitis withdrawn 
against any defendant are in the discretion 
of the Court under section 35 of the Code 


, just as in any other case, and alternatively, 


in reply, that section 35 does not apply. 
Assuming that section 35 did apply, the learned 
Vakil argues that the discretion is absolute 
provided that it is purported to be exercised, 
and relies on a decision of the English 
Court of Appeal in Bew v. Bew(1), where the 
learned Lords Justices say that the Appellate 
Court will assume the exercise of discretion 
unless it is satisfied thatthe Judge has not 
exercised it. He then points out that Sir 
Lawrence Jenkins, Chief Justice of Bombay, ` 
has adopted that view in Parshram Bhawco 
v. Dorabji Pestonj (2). It is true that 
the learned Chief Justice does adopt those 
words, but the case shows that he subse- 
quently proceeded to consider whether it 
was shown that the absolute discretion 
had been exercised properly by the learned 
Judge on the original side of the Court. 
With the greatest deference ‘to a Judge 
of the eminence of the late Chief Justice 
of Calcutta, I am unable to see how a 
discretion can be absolute subject to a 
proviso. That case was considered by the late 
Chief Justice of this Court in the case of Rao 
Saheb T. Numberumal Uheitiar v. Krishnajee 
(3), and reliance is placed on the language 
used by him where he says: “I do not 
want to suggest that I am not prepared 
te accept the proposition as laid down by 
Sir Lawrence Jenkins.” But the proposition 
there referred to is not the statement that 


(1) (1899) 2 Ch. 467; 68 L. J. Ch. 657; 81 L. T. 284 
45 W. R. 124, 

'(3) 2 Bom. L. R. 264, 

(8) 22 Ind. Cas, 919; 26 M. L. J. 366,15 M. L. T, 
263; (1914) M. W. N. 310. 
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the discretion is absolute, but the statement 
that an Appellate Court will not interfere 
with the exercise of discretion unless it has 
proceeded on a manifestly wrong gronnd, 
etc. In my view it is not an absolute 
discretion. I can find nothing in the langu- 
age of section 85 specifically providing 
that the discretion is absolute, and I find 
a strong indication’ in sub-section (2) to 
the contrary: "Where the Court direcis 
that any costs shall not follow the event, 
the Court shall state its reasons in writing." 
It is a recognised canon of construction 
that where a Court is directed to give its 
reasons, it is so directed for the purpose 
of assisting the ‘Court that has to consider 
that decision either in appeal or revision. 
And I am satisfied that the same rule 
applies here, and that this sub-section 
indicates clearly that the discretion is not 
absolute. I entirely agree with what is 
stated by Sadasiva Aiyar, J., in Vadla- 
maunati Bala Tripura Sundaramma v. Dada 
Sahib (4) where in dealing with the main 
words of the section, and not the sub- 
section, he says: “I think the lower Court's 
discretion as to costs (which discretion, I 
admit, is & very large discretion not to ba 
lightly interfered with) has been exercised 
almost arbitrarily in this case," and then 
proceeds to modify it. The second point, 
therefore, fails. 


The next point is that the Vakils fee in cases 
withdrawn can only be allowed under rule 
279 of the Civil Rules of Practice, the 
words of which are: "In. suits withdrawn 
or compromised (v) before any defence 
is put in, (6) before the settlement of 
issues but after defence is put in, eto," 
the argument being that the words to be 
found in clauses (a) and (5) do not apply 
to the .word “withdrawa.” In my view 
that suggestion is  unarguable, as the 
language is perfectly clear, and everything 
contained in clauses (a) and (b) must 
apply equally to the word ‘withdrawn’ as 
to the word ‘compromised’. Therefore, the 
rule does not apply. 

It is then argued that if 
come within rule 279, there is no pro- 
vision for it and that rule 278 (a) does 
not apply. Rule 278 (a) is as follows: 


it does not 


(4) 19 Ind, Cas, 474; (1918) M, W, N, 384, 


"When such smts or appeals are decided ' 
on the merits after contest, etc.” Now the 
facts of this case are as follows. The 
defendants Nos. 13 to 16 pleaded discharge 
and want of notice. The Subordinate Judge 
very properly framed issues on those pleas 
and required the defendants to prove them. 
They called their evidence and filed a 
uumber of documents. The plaintiffs called 
two witnesses and filed four documents. 
The case on these issues was argued, and 
at that stage, the plaintiffs. withdrew their 
suit. I have very grave doubt whether 
in those circumstances, it can be said that 
the suit has not been decided on the 
merits after contest. There is no limit to 
the power of a plaintiff to withdraw his 
suit, (vide Order XXIII). He may do so at 
any time until judgment is delivered.. It 
seems to me that the rule should if 
necessary be given a wide construction so 
as to cover cases where the plaintiff, 
realizing that the judgment of the Court 
will be against him, withdraws his suit. 
But at the last ‘moment the power to give 
costs can be supported on the words of 
Order XXIII, rule 1, sub-clause (8): 

Where the plaintiff withdraws from a 
suit............be shall be liable for such costs | 
as the Court may award." I see no reason 
why there should be any limit to the 
power of the Court to fix these costs, if 
rule 278 (a) of the Civil Rules of Practice 
does not apply. The Subordinate Judge 
ordered thedefendants to bear their own 
costs. The lower Appellate Court has 
ordered the plaintiffs to pay the defendants’ 
costs which have been fixed on the ordinary 
scale. In my opinion the lower Appellate 
Court had power to make this-order, assuming 
of course that it rightly interfered with the 
discretion of the first Court, 


E 


The last point of law taken is that 
there was no power to order two sets of 
costs, rule 284 of the Civil Rules of. 
Praetice providing that if several defend. 
ants who have separate interests, set «ip 
separate and distinct defences and succeed 
thereon, 2 fee for one Legal Practitioner for 
each of the defendants,,....may be allowed 
irrespective of his separate: interest.” It 
is argued that they have not succeeded on- 
those issues, because they conld not plead. 
that those issues- are res judicata i: gnother , 
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wide enough' to authorize tlie 
award two sets of costs. 

The sole remaining question is whether 
the lower Appellate Court- has 
properly in interfering with the discretion 
cf the first Court, 
case is covered by section 35. I have 
' examined the reasons given by the first 
Court,. and, agreeing with the lower Appel- 
late "Const, ' can only  deseribe them as 
incomprehensible. . 
late Court's decision to vary that: order 
by making the plaintiffs pay these defend- 
anta , costs, was right, 


"The ‘result’ will be that these two appeals 


will be dismissed with costs. 


m 


Appeals dismissed. 





 CALOUT TA HIGH COURT. 
APPEAL FROM ORIGINAL OIVIL ORvER No. 54 
: : ‘or 1915. 
July 5, 1915. 
Present; — Sir’ Lawrence Jenkins, Kr., Chief 
Jastice, Justice Sir Asutosh Mookeriee, Kr., 
‘ and Mr. Justice Richardson. 
AHMED MÜSAJI SALEJI—PETITIONER— 
APPELLANT ; 
versus 
MAMOOJI MUSAJI AND orBERS— 
RESPONDENTS. 


“Apisal—Diseretion— Appellate Court, [power - of, to . 


interfere with lower Court's discretion. 
The Court of Appeal should be slow to interfere 
with the exercise of a discretion by a lower Court. 
[p. 8.7, col. 2.] 
Appeal against theorder of Mr. 


Greaves, dated the 1st July 1915. 


Justice 


‘FACTS of the case appear from the follow- : 


ing Order dated Ist July 1915 of 


Greaves, J,—On the llth May 1915 
of this year I made'an order directing 


the applicant to pay into Covrt certain ' 
in the 
rder, in default of which s warrant for’ m 
* back to him is disputed by Sir S. P. Sinha. 


sums- on certain dates mentioned 


“his arrest’ was to issue. That order was 


appedled against and on appeal it was ordered ` 
issue until ‘ 
four. .days-after-‘the instalments fell due, “in - 


that’ the” warrant was not to 
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I do not. think it-necessary .to decide: 
this point .either; for I think the powers . 
given under Order XXIII, rule 1 (3), are- 
Court to 


acted. 


assuming that the.. 


I think the lower Appel. . 


3I 


order to enable the applicant, if he so desir- 


ed, to make an application to me to vary the - 


order that I made on the llth May 1915 by 


extending the time in which the sums men. , 


tioned in that order were to be paid into Court. 
In pursuance of thatorder the applicant has 
paid into Court two sums of one Jac each and 


according.to my order a further sum of. 
Rs. 1,006,000 falls to be paid into Court to-day. _ 


The application that is now made tó me is 


that the applicant may be ordered now to. 


pay into Court Rs. 16,000, as 
balance of the principal payable by him under 
thé original decree in pursuance of which 
my order was made and that he may be 
given easier and more lenient terms for 
payment of the interest due by him under 


the decree and that the order for the issu- - 


being the. 


ing of the warrant of arrest may be gus-: 
pended, Now by the order of Mr. Justice: 


Fletcher, which as slightly varied by tbe. 
Appeal Court was confirmed by the. Judicial . 


Committee, the applieant had to pay into. 
Court a sum of roughly about Rs. 50,000 
together with interest at the rate of 6 
per cent. from the Ist July 1907, which it 
is admitted, amounts to about a further sum. 
of rupees two lacs, that is to say, the appli- 
cant had to pay into Court the sum of 


- “Rs. 6,30,000. As before stated he has paid into 


Court rupees two lacs of this amount and he 
urges before me thatwith the exception of 
the'sum of one lac o£. the interest and asum 


of Rs. 18,000 for principal, any further sum: 


that he paysinto Court will come back to him 
ultimately. He says that it would be 
n hardship on him if he is compelled to pay. 
the whole amount directed by the order of 
the Judicial Committee to be paid into Court: 
including the sum which hesays will come 
back to him. When the matter came before 
me to-day, Counsel on behalf of the applican 


H 


made this proposal that he should be directe : 


to pay into Court on the 4th July a sum 


of Rs. 50,000 and a further sum of Rs. 6* ,000 f 
on or before the 4th of August lt15 and, 
that he should be treated with the utmost, 


leniency with regard to the payment of any 


further sums which,he contends, will come. 


back to him and which he says are really his 
moneys. Now the amount that will come 


on behalf of Mamooji and . he urges with 
considerable force before me that this matter 
ean’ never be concluded until the whole “sum: 
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which represents the partnership assets is ' 


paid into" Court, when it would be definitely 
ascertained what is to come back to the 
parties according to their respective shares 
in the partnership after ‘discharging the 
debts and liabilities of the partnership and 
the costs of the suit. When I originally 
made the order of the llth May of this 
‘year, the matter ofthe applicant’s ability 
to pay was fully gone into upon affidavit 
evidence and I then satisfied myself upon the 
affidavit evidence placed before me that the 
applicant was really in a position to pay 
the sums in question, butto make assurance 
doubly sure when an application was made to 
mein June of this year for an extension of the 
- time for makirig the June payment directed 


by my order of the ! 1th May, I directed that ` 


the applicant should be cross-examined and 
he was cross-examined before me for nearly 
one day with regard to his ability to pay the 
amount and I think it right to state shortly 
what the effect of that cross-examination 
was. He stated that between the 17th May 
and lstor 4th June when the application was 
made, his firm had had large business dealings 
to the extent of Jacs, although of course, they 
had payments to make, He stated that his 
firm had not purchased largely but that they 
had made large sales for which they had got 
large sums of money. He was cross-examined 
with regard to the amounts and the value of 
goods which they had sent between the 17th 
May and the Ist June by steamer to 
Rangoon. After considerable hesitation 
and considerable pressure and considerable 
prevarication with regard to certain of 
the goods, it wasextracted from him that 
between those dates his firm had sent goods 
to the value of Rs. 50,000 to Rangoon and 
Akyab.* Both with regard to the applicant's 
own property-and with regard to the proper- 
ty of the firm (between which it is somewhat 
. difficult to distinguish) I was not treated 
- with frankness. - For example, the applicant 
told me that he owned a three-annas share 
in the business, but it afterwards transpired 
that he really owned a considerably larger 
share than what he stated and that he and 
Ismail, Ahmed  Mohomedi and Mohommed 
owned the whole business between them, the 
applicant’s share amounting to six anuas. 


With regard ‘to the applicant's 
property and” the property: of the 
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` relating to the property. Then he 
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firm I ascertained that the applicant ` 
had three shares in a Company, ‘called the ' 
Surti Burabazar Company, which were worth : 
Hs. 2,509 each; that his firm had shares in 
a property called the Twinza Oil Company ' 
which shares were worth at the market 
price one lac of rupees. It is true that he 
stated that these shares were pledged and 
Ismail in the  witness-box gave further 
information with regard to this, stating 
that the shares had been pledged to a' 
gentleman in Rangoon named F. K. H 
Chetti. It is in evidence that there was 
no deed or document relating to the 
pledge of these shares and in the absence 
of some proof of the pledge of these shares, 
I am not prepared to believe, as I was 
asked to believe, that these shares were 
pledged and if pledeed that they were 
pledged to their fall value. It seems to 
me that the applicant has entirely misapre- 
hended his position. If he comes to the 
Court to ask for an indulgence, he ought 
to place before the Court all materials 
that are in his possession and not have 
the facts dragged out one by one as was the 
case here. 

In addition to the Twinza Oil shares 
worth one lac, the applicant stated that he 
hid two houses of his own in King’s 


Road, Howrah, and  Mirzapore Street, 
Calcutta, which- he had bought for 
Rs. 37,500 in all. He valued the houses 
at Rs 59,000 and he stated that he could 


sell these properties at this price if he 
could get a month to do so; he stated 
that he would not sell at Rs. 50,000 now 
as it would not be the proper value, and 
he was not prepared to sell unless he got 
full value for the properties, &' somewhat 
extraordinary statement to make in view of 
his position as a debtor. 


Then again he stated that there was a 


‘house in Gobind Chandra Dhdr’s Lane in 


Calcutta which belonged to the firm and - 
that it was unincumbered. He stated that 
he had been offered Rs. 65,000 for the honse 
and he was prepared to sell if he could get this 
sum, but not otherwise; although it is fair 
to say that he stated that there was some 
diffculty with regard to the douments . 
said . 
that since the war, the firm had made a - 
profit to the extent of one lac on sugar. | 


-^ 


, ' But even if there were such a 
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He also stated that from the 19th May to 
the lst June his firm had drawn Rs. !,50,000 
or Rs. 1,25,000 from the Chartered Bank 
and also a further sum of Rs. 10,000 from 
the Mercantile Bank. : 

He also stated that he had a sharo in 
: his father's estate, but that the 

was in the hands of the Receivers, that 
the estate was worth Rs. 4,00,000, his 
Share being Rs. 8,00,000, thathis share in 
this estate had beer made over as security 
-for the money; that it was good security, 
^ but the capitalists said ‘that they would 
` not advance money on itas it had already 
“been given as security. 

‘I think these are ‘the principal miten 
_that I need mention with regard to the 
, eross-examination of. the applicant before 
¢ me at the beginning of June and the conclu- 

sion I then came to is that he was in a 
' position, if 'he chose io do so, to pay the 
. sums referred to in the .order within the 
time limited by the order and to comply with 
the order. No. evidence was adduced 
' before. me to-day to show any change for 
“the worst in the applicant's position or 
“to lead me to suppose that he cannot comply 
with the order if he wishes. The result 
is, I am not prepared to give the applicant 
any further time than he got under the 
original order as varied by the Court of 
Appeal for the payment of the lac payable tu- 
day and I dismiss this application with costs. 
I wil allow one set of costs. 
Mr. Bagram, for the Appllant. 
Sir S. P. Sinha, for the Respondents. 
JUDGMENT 
Jenzins, C., J.—We certainly do not decide 
that there is any right of appeal in this case. 
right we 
"would decline to interfere. 


. The obligation of the defendants is clearly 
defined by an order of the llth May 1915, 
which fixed certain dates for payment -of 
instalments of the considerable sum of money 
-which their Lordships of the Privy Council 
directed to be paid into Court. Instead of 
imposing upon the defendants the obligation, 
which was strictly theirs, of paying the 
whole sum ab once, a provision was made 
for this payment by instalments. The matter 
came befnre the Court of Appeal not by way 
of appeal fron that order, bat from an 
order for enforcement of, paymerit. 
1 


estate ' 


'the July instalment? 


As I 


“was a member of the Court of Appeal, I 
‘think I can say that I doubt the wisdom 
“of the indulgence that was then granted by 
‘the Court: 
_ Was intended to be used properly and we did 


It was an . indulgence which 
not anticipate that it would be abused.. 
Assuming ‘an appeal lies, did Mr. Justice 
Greaves err in sich a way as to justify our 
interference in appeal when he refused to 
grant time, beyond that limited by the order 


-of the-llth May 1915 as modifed by the 


order of the Court of Appeal in respect of 
The learned Judge 
has dealt with the matter most carefully 


. and with complete knowledge of the facts, 
‘for it is not the first application of the 


kind that has come before him. In the 


` exercise of the discretion he has considered 


that further time should not be allowed. 
The Court of Appeal is at all times slow 


‘to interfere with the exercise of a.discretion 


and on that ground, it would be ‘enungh 


‘to say that we refuse to interfere. But apart 
‘from that, the presentation 
.by Mr, Bagram, who I am sure, has told 


of the case 


all that, could be said on behalf of his 
client, has failed to convince me that there 


‘ig anything in the merits that would justify 


the further indulgence that has been sought. 
Therefore, in my opinion, this appeal should 
be dismissed with costs, 

Each of the four. sets of respondents 
will get his costs ofthis appeal. 

MOOKERJER, J —I agree. 

Ricnarpsoy, |.—I agree. 

Appeal dismissed, 





. MADRAS HIGH COURT. 
Civit Revision Petition No. 1068 or 1914, 
September 2+, 1915. 


.. Present; —Mr. Justice Srinivasa Aiyangar, 


» <A. P. R. S. CHINNIAH CHETTY, zv 
Agent, KALY ASUNDARAM IYER 
—PiaINTIFF— PETITIONER 
[ versus 


TIKKANI RAMASWAMI CHETTY anv 


ANOTHER—Daranoants—— RESPONDENTS. 
Hindu Law —Promissory note by member of undivid. 
ed family —Loam for purposes of family— Liability 
of all members. 

“Where two members of a joint family borrowed 
some money for the purposes of the family and 
executed a promissory note for the amount in favour 
of the plaintiff: 
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7 „Held ,that all the members of tho undivided family . 


, Were liable, the liability being imposed upon them 
“by the Hindu Law, apart fram the gontract entered 
‘into by iwo of them.  [p. 318, ool. 1.] 


Krishna Ayyar v. Kri-hnasami Ayyer, 28 M. 597, . 


followed, i 

Petition, under section 25 of Act IX of 
1827, praying the High Court to revise the 
„order of the Court of the Distriot Munsif 
.of Tirupati, in Small Cause Suit No. 338 of 
- 1914, i : 

Mr. N. Ohandvrasekhara Atyar, for the Peti- 
i tioner. 

JUDGMENT,—-This, is a suit on a 
‘promissory note executed by defendants 
Nos, 1 and 2, and the other defendants 
: Nos. 3 and 4 are sought to be made liable 
-on the ground that the debt borrowed 
-by the defendants Nos. 1 and 2 was 
.borrowed for the purposes of the joint 
‘family of which all the defendants] are 
members, The lower Court has given 
:& decree against the defendants Nos. 1 and 
2 and has declined to give a decree against 
‘defendants Nos. 3 and 4, on the ground 
‘that as the note was a negotiable note, 
.deféndants Nos. 8 and 4 who did not 
‘execute it ought not to be made liable. 
AI think the lower Court is wrong in so 
.holding. The Full Bench decision in 
-Krishna Ayyar v. Krishnasami Ayyar (1) 
really concludes this matter. The mistake 
that is madeis in supposing that persons 
other than the party who executes the 
note, are sought to be made liable on the 
contract itself. The other persons are sought 
to be made liable on account of the debt 
which is contracted by the managing 
member or managing members. It ira 
liability imposed on them by the Hindu 
Law apart from the contract entered into 
by the other members. The decree of 
the lower Court is, therefore, modified, 
and there will be a.decree against defend. 
ants Nos. 3 and 4 also; but they would 
not. be personally liable on the note, but 
the plaintiff will be entitled to attach the 
fumily property in execution, I make no 
order as to costs. 

f Petition allowed. 
< (1) 23 M. 597. 
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‘tion of limitation. 
-held that the appellant’s petition for execu- 
“tion was barred and that the alleged part 


, date of the last applicaticn. 


_. . [1915 

MADRAS HIGH COURT. : ~ 

ÁÀPPEBAL AGAINST APPELLATÉ-ÜRpER No. 18° 

or 1914. UR 

. Oetober 4, 1915; : 

Presant;— Mr. Justice Abdur Rahim and ` 
Mr. Justice Spencer. | 


RAJAM ATYAR—Assicres DEGREE-HOLDER 


—PiTITIONER— APPELLANT 
versus 


ANANTHARATNAM AIYAR AND OTHERE 


—Derenpants-—Rusronpenrs, 

Civil Procedure Code (Act V af 1908), O. XXI, v. 2— 
Part payment of decree debt by judgment.debtor — 
Payment not certified to Court within three years— 
Application for execution, whether barred —Limitation 
Act (IX of 1908), 8. 20. 

Thero is no period of limitation within which 
a decreo-holder is bound to certify part payments 
to Court. Once the certificate is made, the Court is 
bound to recognize the payments previously made 
and section 20 of tho Limitation Act comes in fo 
save limitation. [p. 319, col. 1.] ` 

Where, thereforo, in a petition for `oxecution the 
deoree-holder relied upon a part payment made by 
the judgment-debtor within three years of the last 
application for execution but certified to Court 
after three years: 

Held, that the payment was effectual within the 
meaning of section 20 of the Limitation Act and 
the application was not barred, [p. 319, col, 1.] 

Lakhi Narain Ganguli v. Felamani Dasi, 27 Ind. 
Cas. 11; 20 C. L. J. 181, followed. 

Gokul Chand v. Bhika, 23 Ind. Cas. 758; 12 A. L. 
J. 387; Bhajan Lal v. Chedla Lal, 24 Ind. Cas. 915; 12 
A. L. J. 825, Amir Singh v. Chhattar Singh, 29 Ind. 
Cas. 274; 18 A. L. J. 666, dissented froni. | 


Appeal against the order of the District 
Court of Trichinopoly, in Appeal-Suit No. 1 
of 1918, preferred against that of the 
Court of the District Munsif of Kulitalai, 
in Execution Petition No, 522 “of 1919, in 
Original Suit No. 677 of 1905, 

Mr. K. lt, Narayanaswamz Aiyar for Mr. 


"T. Natesa Aiyar, for the Appellant. 


Mr. S. Varadachartar, for the Respondents. 
JUDGMENT.— This appeal raises a ques- 
The lower Courts have 


payments which are relied upon to save 


“limitation, though made within three years and 


wonld therefore be operative for that pur- 
pose, did not have the desired effect, because 
they were certified to the Court hy the 
decree-holder more than three years after the 
The matter has 
to be construed with reference to section 20 


. of the Limitation Act read along with Order 


KAL rule 2, of the Ciyil Procedure Code, ` 
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-Section 20 of the Limitation Act says that 
"'debt" within the meaning of the section in- 
‘eludes money payable under a decree or order 
of the Court. The learned Pleader for the 
‘respondents has argued his clients’ case on 
‘the basis that there is no distinction to 
be drawn between a decree and money 
‘payable under a decree of the Court. 
‘For the purposes of this section it is rightly 
conceded that there is no period: of limita- 
tion prescribed for certifying payment to 
Court by the decree-holder; but it is argued 
“on behalf of the respondents that clause 3 
_of rule 2 of Order XXE of the Civil Procedure 

Code, which says that "a. payment or ad. 
_justment, which has not been certified or 
"recorded as aforesaid, shall not be recognized 
` by any Court executing the decree", should 
.be construed to mean that the Court cannot 
recognize payments made within time 
“they were not certified before the expiry 
of the period of limitation, that is, three years. 
But it scems tous that the decree-holder 
not being tied- down to any time for 
certifiying payment to the Court, the neces- 
sary result must be that once the certificate 
is made, the Court is bound to recognize 
the payments previously made and then 
section 20 of the Limitation Act comes in 
to save limitation. There is a conflict of 
decisions on the point. The Caleutta-High 
Gourt takes [the view which we have 
suggested in the case Lakht Narain 
Ganguli v. Felamant Dasi (1).and that 
ruling is followed in an unreported decision 
of Mr. Justice Sadasiva Aiyar in this Court 
in C; R. P. No. 880 of 1914. A different 
view has prevailed in the Allahabad High 
. Court. See the decisions in cases  Gokul 
* Chand v. Bhika (2) and Bhajan Lal v. Oheda 
“ Lal (8) and the decision in the case Amir 
; Singh v. Chhattar Singh (4). For the 
: reasons. which we have given, we are 
inclined to agree with the decision in the 
tease Lakht -Narain Gangult v. Ferlamani 
; Das (1) and of Mr. Justice Sadasiva 
Aiyar. . - 
The result will be that .we allow th 
“appeal and the case muat be remitted to 
; the, Court of first instance to ascertain 
; whether the alleged part payments were 
(1) 27 Ind, Cas. 11; 20 C. L. J. 181. 
. (2) 23 Ind. Cas. 753; 12 A. L, J. 387. ' 
» (3) 24 Ind. Cas. 215; 12 A. L, J. 825. 


A.L 
... (4) 29 Ind, Cas, 274; 13 Aal, J, 666, _ 
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actually made and whether the other pro- 
visions of section 20 of the Limitation Act 
were complied with, Costs will follow the 
result. : : 


Appeal allowed; Case remanted, 


CALOUTTA HIGH COURT. 

Letrers Parent ÁPPEAL No. l or 1913. 

July 12, 1915. 

Present; —Sir Lawrence Jenkins, Kt, Chief 
Justice, Justice Sir Asutosh Mookerjee, K^. 
and Mr. Justice Holm wood. 

e PANCHUMONI DASSI AND ANOTHER— 
Ossectors—APPELLANTS 
versus 
CHANDRA KUMAR GHOSE AND OTHERS 
APPLICANTS— Responvents, 

Probate—Appeal--Division Bench, difference of 
opinion in—Letters Patent, cl. 16, appeal under, if 
maintainable— Will, execution of, determination of— 
Comparison of signature with T or 8 years" previous 
signature, propriety of —Finding of fact, reversing of. 

Ina probate case an appeal under clause 15 of 
the Letters Patent is maintainable when the Judges 
of a Division Bench originaly hearing the appeal 
differ in their opinion. — [p. 320, col. 1.] 

In order to decide whether a Will was executed or 
not, if isa dangerous ground to proceed on the 
estimate of tho signature as derived from a com- 
parison with other admitted signatures written seven _ 
or eight years before‘the signature on tho Will and to 
reverse on that ground the appreciation of fact by 
the trial Judge. — [p. 320, col. 1.] 

Letters Patent, appeal against the judg- 
ment of Mr. Justice Coxe, disagreeing with 
Mr. Justice Roy, dated the 16th July 
1913, in appeal from Original Decree No. 
324 of 1911, passed by the District Jndge, 
‘24-Perganuahs, dated the 27th June 1910. 

Dr. Sarat Chander Bysak and Babu Bepin 
Chandra Bose. for the Appellants, 

Babu Probodh Chandra Chatterjee, for the 

-Respondents. 
: JUDGMENT. 
JENKINS, O. J.— l'his appeal comes before 
us under clause 15 of the Letters Patent 
by reason of the difference of. opinion 
between the two learned Judges of the 
High Court, who on the first instance heard 
the original appeal. 

r It has been suggested that no ‘appeal 
lies to us under the Letters Patent. But 
we haye overruled that. objection and.we 
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PUOHALAPALLYI ADISESHADRI V, MUNGAMUR SIVARAMAYYA, 


think that it is prefectly clear that an 
appeal ‘does lie under clause 15 of the 
Letters Patent. Any other conclusion would 
lead to a very anomalons result. 


Having said so much in favour of the 
appellants, I think there is nothing more 
to be said in their favour in this case, 
Tt is a pure question of fact as to whether 
the Will was executed or not. Mr. Richard- 
son, as he then was, the District Judge 
of Alipur, decided in favour of the Will 
and he did not do so lightly and without 
thought, because at the very outset of his 
judgment he made it clear that there were 
circumstances which made it clear, ix his 
opinion incumbent, that the evidence should 
be examined with more than usual care, 
He certainly did not fail in carrying out 
that obligation. His judgment is a very 
careful judgment, in which he gave specific 
reasons for accepting the oral evidence that 
had been adduced in favour of the Will. 
On appeal to this Court, the same view 
was taken by Mr. Justice Coxe. Mr. Justice 
Harinath Roy, however, thought that the 
case had not been rightly decided. In 
that he was very greatly influenced by his 
inspection of the signatures on the Will 
and his estimate of these signatures as 
derived ‘from a comparison with other 
admitted signatures, written seven or eight 
‘years before the signature on the Will. This is 
at all times a dangerous ground on which 
to proceed and to reverse the appreciation 
of fact by the trial Judge. In this case 


it seems to me that there really was very . 
justified the learned Judge’s 


little that 
eonclusion. First, he seems to think that 
the learned District Judge was not fully 
able to appreciate all that caligraphy 


suggested to him. But it is well known to us 


-that the learned District Judge, as he then . 


was, was very familiar with Bengali writing 
and there can be no doubt that he carefully 
did study these signatures, and I find that 
‘both my learned colleagues, who are certainly 
in & position to pronounce a very valuable 
opinion, so far from agreeing with Mr. 
Justice Harinath Roy, take the opposite view 
and think that there are remarkable and 
‘significant characteristics in the signatures 
on the Will and the admitted signatures 
which go to prove the identity of the 
authorship. I have looked at the signatures 


and I am unable to form any conclusion 
which would lend any support to Mr. Justice 
Harinath Roy’s view. 

This is how the whole matter stands. 
Two learned Judges including the trial 
Judge were satisfied on the facts that the 
Will had been proved. “One learned Judge, 
however, from an examination of the hand] 
writing principally, thinks otherwise. 

Something has been said to usas to the 
provisions of the Will. [ must confess that 
the provisions seem to me not unnatural. 
Having regard to all the cireumstances of 
the case, e.g. the propriety and the desire 
‘of people in the position of the testator to 
keep the immoveable property in the 
family, [ think there is nothing improbable 
in the provisions of the Will. 

In my opinion we ought to dismiss this 
appeal. But we will say nothing asto costs. 

MooxkxuJEE, J.— I agree. 

Hotmwoon, J.—I agree. 


Appeal dismissed, 


MADRAS HIGH COURT. 
Latrers PATENT Avpgat No. 19 or 1914. . 
Semtember 17, 1915. 
Prosent.— Mr. Justice Sadasiva Aiyar and. 
Mr. Justice Tyabji.: 
PUCHALAPALLI ADISESHADRI 
REDDI-——PeTITIONER—APPELLANT 
versus . 


MUNGAMUR SIVARAMAYYA— 


DEFENDANT—-RESPONDENT. 

Practwe—Mistake in preliminary decree passed by 
High Court—Hinal decree in accordance with. High 
Court's prelaminary decree passed by District Court— 
District Court, power of, to correct mistake—Interest on 
total amount awarded, if legal—Civil Procedure Code 
(Act V of 1908), O. XXXIV, r. 2. . 

Where a District Court draws up its final” decree 
in accordancé with the High Court's preliminary 
decree, it cannot correct an error in its final decree as 
copied from the latter decree. [p. 321, col. 1.] 


There is nothing in Order XXXIV, rule 2, of the 
Civil Procedure Codé, which prevents a Court from 
providing in its own decree for interest on the 
total amount awarded because such total includes 
interest on the bond sued on. [p. 321, col. 1.] 


Appeal under clause 15 of the Letters Patent 


against the decision of the Hon’ble Mr. 
Justice Bakewell, dated the 27th November 
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FAKIR CHANDRA GAIN v, GIRILALA DASSYA, 


1913, in Civil Revision Petition No. 856 of 
1912, preferred against that of the 
District Court of Nellore, in Civil Miscellane- 
ous Petition No. 191 of 1912, in Original 
Suit No. 29 of 1908. . 
. Mr. P. Nagabhushanam, for the Appellant. 
. Messrs. P. Doraisawmy Aiyangar and 8. 
Rangasawmi Azyangar, for the Respondent. 

JUDGMENT.—The High Court’s pre- 
liminary decree superseded the District 
Court's preliminary decree. An error in 
the High Court's preliminary decree cannot 
be corrected by the District Court. The 
District Court was legally bound to draw up 
its final decree only in accordance with the. 
High Court's preliminary deeree. 
“The District Judge, therefore, rightly refused 
the application to correct his final decree, 
which was in accordance withthe preliminary 
decree passed by the High Court. There was, 
therefore, no ground for interference under 
section 115, Civil Procedure Code, with his 
, said order of refusal. We dismiss the 
Letters Patent Appeal with costs on this 
ground, though we differ respectfully from 
the view of the learned Judge whose decision 
is now under appeal, namely, that there is 
anything in Order XXXIV, rule 2, to prevent 
a Court from providing in its decree for 
interest on the total amount awarded to the 
plaintiff because such total includes interest 
on the bond sued on. 

Appeal dismissed, 


CALCUTTA HIGH COURT. 
APPEAL FROM ORDER No. 74 or 1914. 
February 15, 1915. 

Present; — Mr. Justice Fletcher and 
Mr. Justice Teunon. 
FAKIR CHANDRA GAIN— 
DEOREE-HOLDER-—À PPELLANT 
versus 
` GIRIBALA DASSYA-— 


RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 47, O. 
XXI, v. 58—Ezecution of decree against legal repre- 
sentative of deceased judgment-debtor—Property 
uttached—Property, if assets of deceased, decision as to 
— Appeal, maintainability of. 


An appeal lies from a decision in executioa of a . 


deoree against the legal representative of a deceased 
‘judgment-debtor’ as to Whether the property atbaohod 
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in execution forms part of the assets of the deceased, 
as the proceedings come under section 47 of the 
Civil Procedure Code, 1908, and not under Order 
XXI, rule 58 of the Code. [p. 822, col. 1.] 


Appeal against the order of the District 
Judge of Bankura, dated the lst December 
1918, reversing that of the Munsif of 
Bishenpore, dated the 23rd June 1918. 

Babu Bejoy -Coomar Bhattacharya, for the 
Appellant. 

Babu Hirendra Nath Ganguly, for the Res- 
pondent. 


JUDGMENT. 

Furrousr, J.—This is an appeal against 
a judgment of the learned District Judge 
of Bankura reversing the decision of the 
Munsif of the first Court of Bishenpore. 
There were certain proceedings in execution. 
The decree-holder is the appellant before us 
and the respondent is the widow and the 
legal representative of the judgment-debtor. 
In exeeution of the decree, the appellant 
before us attached a certain property that 
stood in the name of the respondent, on 
the allegation that it formed part of the 
assets of her deceased husband. The learned 
Munsif held that it did so. On appeal, 
the learned District Judge reversed the 
finding of the Munsif, holding that the 
property was not a portion of the estate 
of the deceased judgment-debtor. - The only 
point that has ‘been raised in this appeal 
is as to whether an appeal lay to the 
District Judge from the decision of the 
Munsif, that is, whether the proceedings 
before the Court were taken under Order 
XXI, rule 58,Code of Civil Procedure, or 
they came under section 47 of the Code 
itself. It is not possible to reconcile the 
various decisions in this Court; but we 
are bound by those decisions as they stand. 
This case cannot be distinguished from the 
Full Bench case of Punchanun Bundopadhya 
v. Rabia Bibi (1). It is quite true that 
that case was observed upon in the judg- 
ment, delivered by another Full Bench of 
this Court in the case of Kartick Chandra 
Ghose v. Ashutosh Dhara (2). There, the 
facts were the converse of what they were 
in the case of Punchanun Bundopadhya v. 
Rabin Bibi (1). But, as is pointed out by 


the Fall Bench in the case of Kartick 
m 17 0. Tu. 
2) 12 Ind. Cas. 163; 33 C, 293; 140. L. J. 425; 


16 0. W. N. 26, 


322 
DRAVIYAM PILLAI U. CRUZ FERNANDEZ, 


Ohandra Ghosh v. Ashutosh Dhara (2), the 
Benches .of this Court are bound by the 
decision in the case of Punchanun Bundopadh- 
ya v. Rabia Bibi (1), until the same is over- 
ruled by a Special Bench. That being so, 
we are bound by the decision in that case. 
There have been two later cases in this Court, 
one being the case of Ajo Koer v. Gorak Nath 
(3) and the other being the case of Upendra 
Nath Kalamuri v. Kusum Kumari Dasi (4). 
The case of Ajo Koer v. Gorak Nath (8) is 
substantially the same as the case before us 
and the learned Judges in that case followed, 
as they were bound to follow, the decision 
in Punchanun Bundopadhya v. Rabia Bibi (1). 
The case of Upendra Nath Kalamuri v. 
Kusum Kumari Dasi (4) is difficult to dis- 
tinguish from the case of Punchanun Bun- 
dopadhya v. Rabia Bibi (1), although the 
learned Judges who decided that case appear 
to have found reasons satisfactory to them- 
selves which would differentiate the case 
from that reported in 20 C, L. J. All that is 
necessary for us to state in the present 
ense is that we are bound by the decision 
of the Full Bench in the case of Punchanun 
Bundopadiya v. Rabia Bibi (1). The present 
appeal, therefore, failsand must be dismissed 
with costs, one gold mohwur. 

Trunon, J.—1 agree. 

Appeal dismissed. 
(8) 27 Ind, Cas. 321; 20 C. L. J, 481; 19 C. W. N. 


617. 
(4) 27 Ind. Cas. 328; 20 O. L. J. 485; 19 C. W. N. 
'620; 42 C. 440. 
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MADRAS HIGH COURT. 
Suconp Orvin, APPBAL No. 731 or 1913. 
September 22, 1915. 

Present:— Justice Sir William Ayling, KT., 
and Mr. Justice Seshagiri Aiyar. 
Tug FIRM or K. E. P. T. V. DRAVIYAM 
PILLAI anp VENKATACHELLAM. 
PILLAI or TUTICORIN—P taintirrs— 
APPELLANTS 
versus 
ORUZ FERNANDEZ AND ANOTHER— 


DEFENDANTS— RESPONDENTS. 

Madras District Municipalities Act (IV of 1884), 6. 
250 (1) (a), rules under, r. 4, mote I-—Duiy of 
‘Chairman io register voters—Acting “in good faith,” 
meaning of —Liability in damages—Tesf, ; 
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Tho plaintiff firm -applied to the Chairman of the 
Municipal Committee that the name -of its reprasen- 
tative be registered as a voter. The application was 
rejected and the firm’s representative was not 
allowed to vote at the election. The plaintiff sued 
for damages: 


Held, (1) that the real test to determine whether 
the Chairman was liable or not on the ground that 
the name of the firm was not clearly described in the. 
register of voters, was whothor he when he passed 
the order was acting “in good faith" which implied 
“due care and diligence;"  [p. 323, col, 1.] 

(2) that inasmuch as the Chairman was himself 
responsible forthe ambiguous entry in the register, 
it was his duty to hold an enquiry if he entertained 
any doubt as to the identity of the firm's represen- 
tative; [p. 324, col. 1.] 

(8) that since he had rejected the plaintiffs’ 
application- without good cause he was liable in 
damages. [p. 324, col. 1.] 

Chunilal Maneklal v. Kirpashankar, 81-B. 37; 
9 Bom. L, R. 838; Sabhapat Singh v. Abdul Gafur, 24 
C. 107 at p. 114, followed. 

Second appeal against the decree of the 
District Court of Tinnevelly, in Appeal 
Suit No. 181 of 1912, preferred against 
that of the Court of the Distrint Munsif of 
Tuticorin, in Original Suit No, 28 of 1911, 

FACTS of the case appear from the judg- 
ment, . 
Messrs. T. R. Ramachandra Aiyar, V. S. 
Govindachariar arë V. fS.  Kallabhiram 
Atyangar, for the Appellants.—The Munici- 
pal Chairman held no enquiry and refused 
to register the name of the other partner, 
He has no power to refuse to register 
and he can’t be said to have acted bona fide. 

Messrs. J. L. Rosario, K. V. Krishnaswame 
Atyar and O. Krishnamachariar, fcr the 
Respondents:—If the register of voters was 
altered, it would be an amendment of the 
register of voters, to do which the Municipal 
Chairman has no power. 

JUDGMENT.—The facts of this case 
are very simple. Plaintiffs are the firm of 
K.E. P. T. V. Deaviyam Pillai and 
Venkatachellam Pillai. They are registered 
in the voting register of the Tuficorin 
Municipality as K. E. P. T. V. Draviyam 
Pilai and another. Note (1) to rule 4 
of the rules promulgated by Government 
under section 250 (1) (a) of the District 
Municipalities Act provides that a firm 
desirous of voting, when entitled to be 
registered, must cause the name of a 
partner, member, agent or seoretary to be 
entered in the register maintained under 
rule 3 supra as their representative, and 


E) 
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"he alone shall be entitled to vote on behalf 
of the Company or family." This rule has 
been interpreted in G. O. No. 2020 M, 
dated 27th September 1905, as follows:— 
“ft is the duty of the Chairman to see 
that proper representatives for rurposes 
of voting are registered by the Companies, 
Associations and undivided families entitled 
to such privileges and brought on the 
register of voters at the time of its pre- 
pindhan, 


“2. There is, however, no objection to the 
registration of the representatives of 
these bodies or to modifications of such 
registration under the note 1 to rule + at 
any time during the year. The nomina- 
tion of a representative does not necessarily 
constitute an amendment of the register 
of voters, but is merely by way of 
subsidiary instruction which is essential 
to make the accepted list effective.” 

A Municipal election was held in 
Tuticorin on 6th October 1910. On the 
previous day the following petition was 
presented to the Chairman (lst defendant) 
(Exbibit N): 

“The petition written by K. E. P. T. V. 
‘Draviyam Pillai and Venkatachellam Pillai 
of the said place is as follows:— 

“We request that Venkatachellam Pillai 
of us would be accepted as a representa- 
tive of us two and that his name be 
registered in the voters’ register of the oth 
ward." 

The following order was passed on this 
‘by the Ist defendant apparently early 
on the following day (6th October 1910): 


“Rejected......... The names of both the 
not appear 


e 


persons mentioned in this, do 
in the voter's list.” 


: When Venkatachellam Pillai presented 
himself on that day at the polling booth, 
2nd defendant who was the identifying 
officer referred him.to this order and refused 
to allow him to vote. He, therefore, did 
not vote. The firm now sue for Rs, 1,000 
damages. 

That the order of the Ist defendant on 
‘Exhibit N was not justifiable 
by the District Judge. He says: 
' “There can, T think, he no doubt that 
“ander the rules, Ist. defendant had power 
to allow Venkatachellam Pillai to yote as 
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is admitted.- 
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the firm's representative. The description 
inthe list, however ambiguous, could 
have been ‘modified by him and no reason 


is shown why he did not modify it and 
allow Venkatachellam °Pillai’s vote T 
murt, therfore, hold that he exerrised 


his diseretion wrongly in disallowine the 
vote.” He has, however, dismissed the 
suit. holding on the supposed authority of 


Chunilal Maneklal v. Kirpashankar (1) 
that malice, meaning presumably “express 
malice”, is necessary to sustain the action 


and that such malice is not proved. 

In our opinion the word “malice” which 
occurs inthe penultimate sentence of tho 
that case, means 
nothing more than a lack of bona fides. 
The learned Judges merely lay down that 
an officer in a position of this kind “ig 
not liable to a suit because he made a 
mistake in good faith in determining 
questions that arose for his decision.” 
[Vide also Sabhapat Singh v. Abdul Gaffur 
(2)). The real. test is whether Ist 
defendant when he passed his order was 
acting “in good faith”, which implies “due 
care and diligence.” 


Viewed from this standpoint, we find it 
impossible to exonerate the Ist defendant. 
The grounds on which he seeks to justify his 
action are there, as set ont in paragraph 6 
of his written statement: “Under these 
circumstances, as in the suit petition which 
was received by defendant on 6th October 
1910, it was requested that the name of 
Venkatachellam Pillai, an individual not 
found in the said list, may, be newly entered 
therein as the ‘representative of two persons 
named in the petition, and as in the said peti- 
tion the name of the particular firm of which ' 
that individual was required to be registered 
as the representative was not clearly describ- 
ed, and as it was not clear that the voter 
numbered as 136 was the said identical firm 
under the name K. E. P. T. V. or if it referred 
to the two individuals named in the suit 
petition and as an objection petition had been 
received in connection with vote No, 136, the 


‘defendant reasonably surmised that he had 


no authority to grant an order in compliance 
with the petition and in accordance with law 
and mamonl, ard to tle best of his diseretian 


(1) 31 B. 37; 8 Bom. L. R. 838, 
(2) 24 C, 107 at p. 114, 
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rightly and with bona fide intentions, the 
defendant came to be of opinion that it 
eould not be registered as requested in the 
petition and in pursuance of this opinion, the 
endorsement on the suit petition was made." 

Now as regards this, it may be observed 
(1) that the lst defendant, as Chairman, 
was himself responsible for the ambiguous 
entry of ^Draviyam Pillai and another" in 
the voting register, (2) that if he entertained 
any doubt of the identity of Venkatachellam 
Pillai with the person entered as ‘another’ 
it was easy and his plain duty to hold an 
enquiry, (8) that in a precisely similar case 
a firm was allowed to record a vote by a 


representative, although the names of all the’ 


partners were not specified in the voting 
register (vide paragraph 16 of the District 
Munsif’s judgment), and (4) that the mere 
presentation of an objection petition by some- 
one else could not possibly be an excuse for 
denying to plaintiffs their right of voting or, 
at any rate, for refusing to enquire into 
whether they did possess, sucha right. His 
Jearned Vakil has suggested that the G. 
O. above referred to has no legal effect 
and that it is doubtful if the Chairman has 
power to enter the name of the representa- 
tive in the register except atthe time of 
its preparation or revision. We see no reason 
to put a different interpretation on the 
rule than that set forth in the G. O. But, 
however this may be, the lst defendant 
never pleaded that his action was in any way 
influenced by doubts on this score, and this 
argument cannot be considered in judging 
of his good faith. In our opinion, the lst 
defendant was not acting in good faith in 
rejecting the petition, Exhibit N, and he is 
liable for damages. We see no reason to call 
for a finding from the lower Appellate Court 
as to the amount, as there is no basis for 
assessment; and we agree with the District 
Munsif that the plaintiffs are only entitled to 
nominal damages. 

The decrees of the lower Courts will be 
. set aside and the plaintiffs will be given a 
decree for Rs. 50 damages and full costs 
throughout against the Ist defendant only. 
Plaintiffs seek for no remedy in this Court 
against the 2nd defendant, who is exonerated; 
but we make no order as to his costs. 


Suit decreed; Appeal allowed, 
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LOWER BURMA CHIEF COURT. 
Seconp Crvit Apegan No. 259 or 1913. 
August 16, 1915. 
Present:—Mr. Justice Young. 

MG THA HLA—AppELLANtT 
versus 
MOKHLAS —RESPONDENT. 

Malicious prosecution, damages for, suit for—Proof 
easential—Damages, when awarded —Principle. 

In an action for malicious prosecution, the plaint. 
iff has to prove first that he was innocent aad that 
his innocence was pronounced by the Tribunal before 
which the accusation was made. [p. 325, col. 1.] 

A. man is not to be muloted in damages merely 
because he fails to prove another's guilt, nor is & 
man to receive compensation merely because 
there isa reasonable doubt about his guilt; if there 
is any doubt about his innocence, he fails to prove 


the absence of reasonable and probable cause. [p. 
325, col, 1.] 

A man is acquitted in a criminal case if there is a 
reasonable doubt as to his guilt, but a Civil Court 
will not award him compensation in a subsequent 
suit for damages for malicious prosecution unless ib 
has not only itself no reasonable doubt as to his 
innocence but considers the prosecutor either had, 
or should as a reasonable man have had, none 
either. (p. 325, col. 2.] 


Mr, Sin Hla Aung, for the Appellant. 
Mr. J. E. Lambert, for the Respondent. 


JUDGMENT. This is à suit brought by 
& revenue surveyor named, Mg. Tha Hla, 
against one Mokhlas for damages for an 
alleged malicious prosecution, in which 
Mokhlas charged Mg. Tha Hla under section 
151, Indian Penal Code, with taking from 
him a bribe of Rs. 15. The complaint was 
dismissed and characterised as false and 
malicious. Mg Tha Hla then- prosecuted 
Mokhlas under section 211, Indian Penal 
Code, for bringing a false charge against 
him. In this he in his turn was unsuccessful. 
He then brought the present suit in which he 
succeeded in the Court of first instance but 
failed in first appeal. He now appeals to this 
Court. I may say at once that I agree with 
the decision of the lower Appellate Court. 
It isone of those almost hopeless cases in 
which apersonof ordinary common sense . 
should have realised that any further attempt 
to vindicate his honour than that afforded 
by his acquittal, was under the circumstances 
doomed to failure. He (Mg. Tha Hla) who was 
admittedly within a mile or two of the đe- 
fendant on the day on which he was charged 
with having extorted a bribe from him), com- 
pletely failed to show where he was at thetime 
when he was alleged to have committed the 
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offence. One of his witnesses knows nothing 
of his movements after 8 o’clock in the morn- 
ing, the other commences his story at a time 
when the plaintiff might well have been to the 
defendant and returned. The defendant’s 
witnesses were not materially shaken by 
cross-examination. The defendant, it is true, 
delayed in bringing the charge,and it is 
very probable that in bringing he was actuated 
by malice, but it need hardly be said that 
this is very poor evidence that the charge 
was false, and that, however malicious a 
charge may be, the Court must convict if 
satisfied of its truth. Asa fact,the charge 
of takinga bribe was found to be unproved; 
the complaint against the plaintiff was dis- 
missed and was classified false and malicious, 
But in these criminal proceedings Mokhlas 
had to prove that Mg. Tha Hla had actually 
taken a bribe; in the civil proceedings 
brought by Mg. Tha Hla, Mg. Tha Hla had 
to prove his innocence, vide per Brown, L. J., 
in Abrath v. North Hastern Railway Company 
(1), a decision confirmed by the House of Lords 
in Abrath v. North Hastern Railway Company 


(2) and in which that learned Judge 
.remarked, “In an action for malicious 
prosecution, the plaintiff has to prove, 


first, that he was innocent and that his 
innocence was pronounced by the Tribunal 
before which the aceusation was made." It 
may be at once admitted that the dictum 
as to its being necessary'for the plaintiff 
to prove his innocence was not necessary 
for the decision of the case, that the 
exact point seems never to have been 
actually judicially decided in England: 
vide Halsbury’s Laws of England, but 
it has been so decided in India: vide 
Nalliuappa Goundan vy. Kazlappa Goundan 
(3) and I agree with the decision. A man is 
not to be mulcted in damages merely 
because he fails to prove another’s guilt; 
and a mar is not to receive compensation 
merely because there is a reasonable doubt 
about his guilt, Usually speaking if there 
is any doubt about his innocence, he will 
fail to prove the second essential ingredient 
to success, namely, the absence of reasonable 
and probable cause, which is perhaps the 

(1) 11 Q. B. D. 440: 52 L. J. Q. B. 620; 49 L. T. 618; 
82 W. R. 50; 47 J. P. 692. 

(2) 1! A. C. 247; 55 L. J. Q. B. 457; 55 L. T. 63; 60 


J. P. 659. 
(3) 24 M.59, 
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reason why the point has never apparently 
been actually decided in England where 
the reported cases do not appear to have 
been basedon the direct testimony of the 
prosecutor, but upon information given to 
him, and the question has been whether the 
prosecutor believed this information and 
whether he was justified in doing so. Ünless 
the ‘plaintiff can prove either that the defend. 
&nt did not believe the information on which 
he launched his prosecution or that if he 
believed it, he ought not have to done so, 
and in so doing did what a reasonable man 
woald have not done, he will fail if there 
is, however at the close of the case, any doubt 
in the mind of the Court not only as to 
the acquittal but as to his actual innocence. 
It is difficult to see how a Court ean find 
a man had no reason to believe evidence 
whieh leaves the Court itself doubtful. There 
are, however, cases where as here the prosecu- 
tion, to adopt Brown, L. J.’s words, must 
know whether his story is false or true, and 
where if the accused is innocent, the pro- 
secutor must be telling a falsehood and there 
must be want of reasonable and probable 
cause. This was the line adopted by the 
appellant’s Counsel before this Court. He 
argued that Mokhlas himself professed to 
have given the bribe and that, therefore, as 
Mg. Tha Hla was acquitted on the charge 
of having received a bribe the accusation 
was not only false but false to Mokhlas’ 
own knowledge, or at any rate that it was for 
him (Mokhlas) in the events that had happen- 
ed, to prove that the decision was wrong and 
that Mg. Tha Hla had really taken the bribe, 
a shifting of the onus which would obviously 
lead to his client’s victory. The reasoning, 
however, seems to me fallacious. A man is 
aquitted ina criminal case if there is a 
reasonable doubt as to his guilt, buta Civil 
Court will not award him compensation in 
a subsequent suit for malicious prosecution 
unless it has not only itself noreasonable doubt 
as to his innocence, but considers that the 
prosecutor either had, or should as a reason- 
able man have had, none either. If the plaintiff 
had either been able to account for his 
own movements onthe day in question or 
soto shatter by his cross-examination the 
defendant’s witnesses as to leave no doubt 
that their story was false, he would have 
won, but he has failed in doing so and. having 
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failed, though T dare say that it is through 
no fault of his own, I cannot hold that he 
has proved his case, though I desire to 
say thatthe evidence leaves me without a 
doubt that Mokhlas entirely failed to sub- 
stantiate his charge and. that the verdict of 
not guilty wasabsolutely correct. 

I also desire to say that the learned Judge 
of the District Court erred in not consider- 
ing the evidence brought before him. He 
virtually treated the acquittal of Mokhlas on 
the charge under section 211, Indian Penal 
Code, as decisive of the present case. I must 
doubt whether the judgment was even evidence. 
A fortiori he erred in criticising the reason- 
ing of the Magistrates who tried the two 
cases and in hinting that they were biassed, 
when he was not exercising appellate 
jurisdiction over them. I desire to say that 
I have read the report of the one Magistrate 
and the judgment of the other in the two 
tases and consider that each dealt with 
the case carefully and that the criticisms are 
in-my opinion unjustified. It is obviously a 
case when neither litigant could prove that 
the other was guilty. The appeal is dismissed 
with costs. à 

Appeal dismissed. 





MADRAS MM COURT. 
FULL BENCH. 


Seconp Orvik ENE No. 1098 or 1914. 
August 4, 1915. 
Present:—Sir John Wallis, Kr., Chief Justice, 
Mr. Justice Sadasiva Aiyar and 
Mr. Justice Srinivasa Aiyangar. 
NARAYANASWAMY ALY AR—Puarntirr 
m APPELLANT 
versus 


D. VENKATARAMANA AIYAR AND 


ANOTHER-—DEFENDANTS— RESPONDENTS. 

Madras Estates Land Act (I of 1908), ss. 189, 213— 
Suit for damages for illegal distraint by tenant holding 
under ryotwari tenure —-Jurisdiction—Inter pretation of 
Statute. 

A suit by a tenant of a ryotwariland-owner or of 
any sub-tenant of such for damages for illegal 
distraint of moveable property, growing crops or the 
produce of land or trees, in a defaulter’s holding is 
exclusively triable by a Revenue Court. [p. 330, 

. col. l; p. 331, col. 1.] 

Section 189 ofthe Estates Land Act Send with 
section 213 (1) has tho effect of taking such suits 
out of tho jurisdiction of Civil Courts, which can be 
éxerciséll onl ‘wilieyo the cuit isfor other reliefs such 
as injaliction, declaration, possession, bit. [p. 830, 
cols. 1-& 3.] 

‘West Derby Union v. Metropolitan Life Aisurahce 

Society, (1897) 1 A. C. 647; 66 L. J. Ch. 726; T7 L, T. 


284; GLILP. 820and Zamindar of PANA W 
Sankarappa Reddiar, 27 M. 483, followed. 

Obiter dictum (Wallis, C. y. The creation of a 
new jurisdiction does not affect previously existing 
jurisdiction in the absence of express provision. p. 
329, col. 2.] : 


Second appeal against the decree of the 
Court of the Temporary Subordinate Judge 
of Coimbatore, in Appeal Sait No. 20 of 
1913, preferred against that of the 
Additional District Munsif of Tirupur, in 
Original Suit No. 858 of 1910. : 

Mr. N. Srinivasa Oharya, for the Appel- 
lant. - 

Mr. L. A. Govinda Raghav Atyar, 
Respondents. 

This second appeal coming on for hearing 
on the 25th March 1915, and having stood 
over for consideration ‘till the 9th April 
1915, the Court (Sadasiva Aiyar and Napier, 
JJ.) made the following 

ORDEROF REFERENCE. 

NAPIER, J[.—This is an appeal from a 
judgment of the Temporary Subordinate 
Judge of Coimbatore dismissing a suit 
brought by one Narayanaswamy Aiyar, ‘a 
sub-lessee of certain ryohwari lands, against 
vyolwari owners to recover damages for an, 
alleged illegal distraint by the defendant 
for rent, the ground for the dismissal 
being that the District Munsif’s Court 
had no jurisdiction to entertain the suit. 

The plaintiff together with his immediate 
lessor had previously instituted a suit 
in the Revenue Court against the same 
two defendants under section 95 of Madras 
Act I of 1908, praying for the cancella- 
tion of the attachment of the crops 
and costs and such further and other 
relief as the Court might deem fit. 
The Deputy Collector directed that one 
Palani Mudali, the other co-lessor of the 
plaintiff, should be added as plaintiff, 
and this was done. Subsequently the three 
plaintiffs withdrew their suit, stating that. 
they intended to bring a fresh suit for 
damages before the Civil Court. 

The lower Appellate Court held on the 
construction of section 213 and the Schedule 
of the Madras Estates Land Act that 
the Civil Court had no jurisdiction. 

The Madras Estates Land Act, I of 1908, 
was passed to amend and declare the law. 
relating to the holding of land in estates. An 
estate is defined by section 3 of the Act as 
being the whole or any partof any permanently 
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settled estate or zemandari, any unsettled 
palatyam or jaghir, certain plots in village 
mams and any portion of such villages. 
Admittedly, land held under ryotwari tenure 
does not come within the definition of an 
estate. We find, however, that one chapter 
of the Act has been made partially ap- 
plicable to such holdings. This is Chapter 
VI, which deals with the recovery of rent 
by suit or by distraint and Sale of 
moveable properties or of the holding. 
Section 77 of that chapter entitles a land- 
holder to bring a suit before the Collector 
for the recovery of the arrear of rent 
and also to distrain the produce of the land 
or trees in the defaulter’s holding. The dis- 
traint complained of in this suit was of the 
produce in the defaulter’s holding, though 
the crops distrained belonged to tke sub- 
lessee. 

Section 96 entitles a defaulting vyo or 
cultivator to file asuit before the Collector 
to set aside distraint within 15 days from 
the date of the service of notice by the sale 
officer on the defaulter under section 95. 
It, was under this provision that the lessea 
from the ryot and his sub-léssee brought their 
suit in the Deputy Collector's Court. Section 
184 is asfollows:— “The provisions contain- 
ed in this chapter for the recovery of rent,... 
by distraint and sale of moveable property 
Shall apply, as far .as may be,...to the 
recovery of rent by a land-owner under 
ryotwart settlement...... from a tenant from 
whom he has taken a written agreement..." 
The first thing to be noticed is that section 
184 does not extend to a ryotwart land- 
owner the whole of the rights given by 
Chapter VI. It does not entitle him to 
bring a suit before the Collector to recover 
his rent. Nor does it entitle him to exercise 
the powers given toa land-holder of sell- 
ing the holding. The omission of these 
two powers of a land-holder from the section 
throws, in my opinion, considerable light 
on the extent to whichthe other sections 
of the chapter are applicable. The 


Revenue Court has no jurisdiction to entertain’ 


a suit for rent and it has mo jurisdiction 
io permit the sale of the holding; that is 
io say, where the remedy requires the inter- 
vention of the Collector, the procedure is 
not applicable fo  ryotwari holdings. No 
permission or intervention of a Revenue 
Qffcer is required for the exercise of the 


right of distraint and it is only after the 
property has been distrained and it is sought 
to recover the amount by the sale of the 
property, that any public officer intervenes. 
That is the sale officer referred to in sec- 
tion 79, a statutory official created ‘by 
Act VIE of 1839. This officer’s position 
is analogous to that of a sheriff with 
regard to.sales in execution. Section 2 of 
the Act referred to, is as follows :—‘‘All 
Tahsildars shaJl be vested with powers of 
Commissioners for the sale of property 
distrained for arrears of the rentor of 
revenue... His functions have always been 
the same whether he was selling the property 


“taken by the process of distress under the 


provisions of the Rent Recovery Act (Madras 
Act VIII of 1865) or tle Revenue Recovery 
Act (Madras Act II of 1864) (vide section 
2 of the former Act and section 9 of the 
latter). - It is, therefore, clear that so far as 


“the procedure for recovery of arrears by 


distraint is concerned, there is no interven- 
tion by the Collector. Turning again to 
section 134 of the Madras Estates Land 
Act, we find that the provisions applicable 
are: limited to those for the recovery of rent 
and they are made applicable by sub-clause 
2 to the recovery of rent, No section in 
this chapter which does not provide for the 
recovery of rent is applicable to the case of 
ryotwart tenants and no portion of any 
section which does not deal with the recovery 
of rent is applicable either; and further, the 
language being “shall apply to the recovery 
of rents by a land.owner," any provision 
under which a person whose property has 
been distrained can seek relief is not applica- 
ble either, such provision not being one 
for the recovery of rent by a land.owner, 
This conelusion based on the strict language 
of the section is, in my opinion, fortified 
by the examination of the procedure in the 
remaining sections. In my view, all the 
section does is to make statutory provision for 
the exercise of the right of distraint by «a 
ryotwart land-owner and to provide certain 
formalities for the protection of the lessee. 
It was not intended to give the Revenue 
Court any jurisdiction to entertain a suit 
either by the land-owner to recover the rent 
or by the tenant to set aside the distriant. 
I now turn to the other provisions of the 
Act. Section l89 provides that a Collector 
shall hear and determine all Auits ahd-applica: - 
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tions of the nature specified in parts A and 
Bofthe Schedule. The Schedule contains 
an enumeration of suits. One of them is by 
a ryot to set aside distress under section 95. 
This description obviously does not apply to a 
ryotwart tenant, for admittedly heis not a ryot 
within the meaning of the Act. And itis a fair 
observation that the failure to provide for a 
suit by any other person to set aside a dis- 
tress is an indication that the procedure 
under section 95 was not intended to be 
made applicable to persons other than ryots. 
The last description in Schedule A is a suit 
for damages not otherwise provided for. The 


Subordinate Judge applies section 213 to. 


description of suits—the language of section 
213 is “any person deeming himself aggriev- 
ed by any proceeding taken under colour 
of this Act, or by neglect or breach of any of 
its provisions, shall be at liberty toseek redress 
by filing a suit for damages before the 
Collector"—and holds that section 189 ousts 
jurisdiction of the Civil Court with reference 
to any dispute or matter in respect of which 
such suits might be brought. In my opinion, 
this is giving too wide a meaning to the 
words “for damages not otherwise provided 
for". Section 213 itself does not bar the 
right of action in a Civil Court, unless that 
right of action is taken out of the jurisdic. 
tion of the Court by the Act. If the words 
in the Schedule are to be given the wide 
meaning contended for, then the provisions 
of sub-sections 2 and 3 of section 213 are 
nugatory. Therefore some limitation must 
be put on the words "damages not otherwise 
provided for.” It is extremely difficult to 
say what those limitations are and I do not 
propose to consider any case other than the 
one before us. 


As pointed out above, nothing but the 
provisions laying down the procedure for 
distress is incorporated in the law governing 
the relations between a ryotward land-owner 
and his tenant. It seems to me, therfore, 
that the Legislature, which refrained from 
extending the right of suit under section 95 
to such a tenant, cannot have intended to 
make the Collector’s Court the sole Court in 
which a tenant could seek damages for an 
illegal distraint. "The suit under section 95 
is one to contest the distraint. In nature it 
does not differ from one for damages; and 
ag the former is nut extended to the ryotwarz 


tenant, I cannot think that the Legislature 
intended to bar his suit in the ordi ary 
Court by the wide words “for damages not 
otherwise provided for" in the Schedule. I 
am inclined to the view that the Schedule 
suits are all suits with reference to land in 
an estate. As the matter, however, is not 
free from doubt, and as my learned brother 
feels more difficulty in the matter than I do, 
I agree that the following question be referr- 
ed to a Full Bench. 

"Is a suit by the tenant ofa ryotwart land- 
owner or of any sub-tenant or such for 
damages for illegal distraint of moveable 
property, growing crops or the produce of 
land or trees, in a defaulter’s holding solely 
cognisable by the Revenue Court.” 

SADASIVA Arvar, J.—I also think that it 
is appropriate that the question should be 
settled by a Full Bench. While section 78 
(paragraph 1) of the old Act VIII of 1865 
allowed an unqualified right of resort to the 
Civil Court to obtain damages for acts “pro- 
fessedly done under the authority” of that 
Act, notwithstanding the ‘summary suit” 
remedy given by section 49 of that Act to be 
filed before the Collector for that same relief 
of damages, section 213, clause 2, of the 
Estates Land Act gives a right of action in 
the Civil Court only in cases "not taken out 
of its (the Civil Court’s) jurisdiction by 
this Act.” Further, suits before the Collect- 
or are not distinguished by the designation 
of "summary" suits in the new Act, that is, 
distinguished from suits before the Civil 
Court. It seems also clear that resort to 
Civil Courts was intended by the new Act to 
be discouraged as far as possible. Suits which 
are not for damages, though arising from 
acts professedly done under the Statute, lie 
no doubt ordinarily in the Civil Courts [ses 
Gouse Moideen Sakib v. Muthialu Chettiar (1) ]. 

This second appeal coming on for hearing 
as per above order on the 2nd and 3rd 
August 1915, upon’ perusing the said Order 
of Reference, and upon hearing the 
arguments of Mr, N. Srinivasa Charya, 
for the Appellant, and of Mr. L. A. Go- 
vindaraghava Atyar, for the Respondents, 
and the question having stood over for 
consideration till this day, the Court 
expressed the following 


(1) 21 Ind. Cas. 162; 14 M. L. T. 623; 26 M. L. J. 36; 
(1914) M. W. N, 56. 
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OPINION. 


Wars, C. J.—I do not think: that the 
fact, the proceedings for the recovery of 
rent by distraint and sale of moveable 
property which have given rise to this 
suit, were taken by a land-owner under 
ryotwar: settlement pursuant to section 
134 of the Madras Estates Land Act, or 
the fact that the present suit was instituted 
in respect of proceedings so taken not by 
a tenant of such land.owner but by a sub- 
tenant, makes any difference, because in 
my opinion the effect of section 134 is 
to enable such a land.owner, though not 
governed by the general provisions of the 
Act, to avail himself of the summary 
remedy thereby provided for the recovery 
of rent, and the effect of section 213, sub- 
section (1), is to give "any person deeming 
himself aggrieved by any proceedings taken 
under colour of this Act” a right to sue 
for damages before the Collector, words 
which are sufficient to give the Collector 
jurisdiction in a suit of this nature if filed 
before him. 


The question is as to whether suits as 
to which jurisdiction is conferred upon the 
Collector under section 213 (1) are 
withdrawn from the jurisdiction of the Civil 
Courts by section 189. 


Sub-sections (2) and (3) of section 213 
seem at first sight to suggest that it was 
contemplated that there should be concurrent 
jurisdiction in the Collector and the Civil 
Court in suits falling under sub-section 
(1), but as against this we have the 
express provisions of section 189, which 
after collecting in Schedules A and B all 
the suits and applications to be entertained 
by the Collector mentioning in each case 
the governing section, goes on to provide 
explicitly that no Civil Court in the 
exercise of its original jurisdiction shall take 
congnizance of any dispute—matter in 
respect of which such suit or application 
might be brought or made, These provisions 
are express and I cannot find anything 
repugnant to them in the terms of section 
213 which would justify us in holding 
that suits which fall under sub-section 
lof that section are triable concurrently 
by the Civil Court. It is, I think, 
immaterial whether the result of so holding 
js to leave little or no effective operation 


-78 of the 


-it difficult to accept the 


for sub-sections (2) and (3), for these 
sub-sections are in the nature of provisoes, 
and as pointed out in West Derby Union 
v. Metropolitan  Léfe Assurance Society 
(2), it would not be legitmate to cut 
down the operative portion of section 189 
to which these provisoes do not in terms 
apply merely because otherwise the provisoes: 
would be “meaningless and even senseless”. 
What seems to me probable in this case 
is that sub-sections (2) and (3) which 
were drafted in place of sections 49 and 
old Act, were retained by 
inadvertence after the jurisdiction of the 
Civil Court had been taken away by 
section 189 in its present form. After all 
both sub-section (2) of section 213 and 
section 78 of the old Act are nothing but 
statements cf a well-known rule of statutory 
construction that the creation of new 
jurisdiction does not affect previously 
existing jurisdiction in the absence of 
express provision. I desire to say, though 
the point in my opinion does not arise for 
decision, that the effect of provisions of 
sub-section (2) is not to preserve a 
concurrent jurisdiction in the Collector in 
the case of suits under section 91; in 
my opinion suits under section 91 are 
exclusively within the jurisdiction of the 
Civil Court and do not come within the 
provisions of sub-section .(1) of section 
213 giving the Collector jurisdiction, 
because I think that apart from section 
91, no suit would lie to call in question 
lawfnl orders of the Collector passed under 
section 89 or 90 on the ground that 
the plaintiff was aggrieved by such lawful 
orders. The proceedings contemplated under 
section 213 (1) are in my opinion 
unlawful proceedings done under the colour 
of the Act. 


Neat as regards sub-section (3), I find 
suggestion that 
the Legislature went to the trouble for 
enacting sub-section (3) for the purpose 
of saving the right to sue in a Civil 
Court for reliefs other than damages 
in respect of causes of action as to 
which suits for damages lie before the 
Collector under sub-section (1), even if sub- 
section (3) as drafted, permits of such suits. 


(2) (1897) A. C. 647; 66 L. J. Ch, 726; T] L. tt, 
284; 61 J. P. 820. ut 
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These considerations here do not affect 
my judgment in the order in question and I 
would answer the reference in the affirmative. 

Sapasiva A1YAR, J.—It seemed to be admitted 
‘in the arguments on hoth sides that clause 
(2) of section 218 of the Estates Land Act 
and the proviso which forms clause (3) of 
the same section. are somewhat ambiguously 
worded. 


Reading, however, section 218 (1), section 
189 and clause (2) of Schedule A together, I 
feel little doubt that the present suit (which 
is a suit seeking redress by way of damages 
and brought by a person feeling himself 
aggrieved by proceedings taken under the 
colour of sections 77 and 194 of the Act) has 
been taken away out of the jurisdiction of the 
Civil Court. Clause 2 of section 213 preserves 
the Civil Court's jurisdiction only in cases 
“not taken out of its jurisdiction by this 
Act", and suits for damages brongbt on 
partieular causes of action are so taken away 
by section 189 of the Act read with section 
213, clause (1), and Schedule A No. 21. In 
other words, clause 2 of section 213 saves 
the Civil Courts jurisdiction only where 
the suit is not brought for the relief of 
pecuniary damages for proceedings taken 
under colour of the Act, thatis, where it is 
brought for other remedies (such as injunction, 
declaration, possession, etc.), if any, open to 
the plaintiff under the ordinary law. Similar 
provisions in other rent, revenue and similar 
special Acts showing a reluctance on the part 
of the Legislature to take away the jurisdic- 
tion of Civil Courts over suits involving 
claims for other than pecuniary damages, 
while conferring jurisdiction on Revenue 
Courts to entertain suits for the award of 
pecuniary damages in particular cases, can, 
it seems to me, be quoted in support of the 
above view. The proviso forming clause 3 of 
section 213 takes faway the jurisdiction of 
the Civil Court even in respect of cases 
claiming other redress than pecuniary 
damages, if the redress of damages had been 
already claimed by the plaintiff in a snit 
filed before the Collector under clause 1 of 
section 213. 

After giving my best consideration to the 
whole matter, I agree with my Lord that the 
present suit is exclusively cognizable by the 
Revenue Court. It is unnecessary for the 
decision of this case tq express a final opinion 


~ 


on the questions whether the remedy by a 
suit in the Collector's Court to setaside a 
distress under section 95 can be availed of by 
a Government ryot’s tenant whose moveables 
have been distrained under section 77 and 
whether assuming that he could do so, the 
jurisdietion is an exclusive one in the Revenue 
Court, Schedule A, clause 10, referring only 
io a suit by a ‘ryot” under section 95, and the 
word "yo?" being defined in clause 15 of sec- 
tion 3 of the Act so as to exclude a Govern» 
ment ryot’s tenant from its connotation. 


SRINIVASA Alyancar, J.—Defendants Nos. 1 
2, who are land-owners under ryotwort settle- 
ment with the Government, availing them- 
selves cf the powers given them under sec- 
tion 184 of the Madras Estates Land Act, 
distrained the crops on the land of the plaint- 
iff, their tenant. The distrained crops were 
subsequently sold. The plaintiff complains 
that the distraint was illegal and files this suit 
for damages in the District Munsif’s Court, 
Tirupur. The question is whether a Civil 
Court has jurisdiction to entertain a suit of 
this description. The solution depends on the 
correct interpretation of sections 213 and 
189 of the Estates Land Act. Clause 1 of 
section 213, which corresponds to section 
49 of the repealed Rent Recovery 
Act, Madras Act VIII of 1865, gives jurisdic- 
tion to Revenue Courts io entertain suits 
for damages' filed by persons deeming them» 
selves aggrieved by any proceedings taken 
under colour of the Act. That the present - 
suit is a suit of that nature, scarcely admits 
of doubt and the plaintiff, if he had chosen, 
could have filed this suit before the Collector, 
But this would not take away the jurisdic- 
tion of the ordinary Civil Courts and clause’ 
2 of section 213, which corresponds to the 
lst clause of section 78 of the repealed Act, 
provides that “this section shall not be 
deemed to bar any right of action in & 
Civil Court in any ease not taken out of its 
jurisdiction by this Act.” Now section 189 
ofthe Act takes’ away the jurisdiction of 
the Civil Courts in respect of suits of the 
nature specified in part A of the Schedule 
to the Act and suits of the nature now in 
question are specified in the Schedule (see 
No. 21 of the Schedule), The words of the 
section are quite clear and unambiguous, and 
if the matter had rested there, there could be 
no doubt that a Civil Court could not take 
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cognizance of this suit. Butit is said that 
this construction renders the proviso to sec- 
section 213 meaningless, because there can 
hardly ever be a case to which it would apply. 
I think it quite possible to give a meaning 
to the proviso consistent with the construction 
I put on section 189. Persons deeming them- 
selves aggrieved by proceedings taken under 
colour of the Act are not confined to relief by 
way of damages. They may be entitled to 
ask for other reliefs such as an injunction, a 
declaration, or recovery of the specific pro- 
perty. [See Zamindar of Ettyapuram v. 
Pantatappa Reddiar (3).] Even if the appel- 
ant 
proviso would be rendered nugatory by the 
construction I put on section 189, following 
the principle of the decision in West Derby 
Union v. Metropolitan Life Assurance Society 
(23, 1 should stili come to the same con- 
clusion as the words of section 189 are quite 
clear and unambiguous. 
I agree to the answer to thé reference. 


Reference answered inthe affirmative. 
(8) 27 M. 468, 


BOMBAY HIGH COURT. 
Civit ArPLICATION No. 305 or 1915. 
August 12, 1915. 

Present:— Sir Basil Scott, Kr., Chief Justice, 
and Mr. Justice Batchelor. 
MINNIE WALLACH—Appiicant 
versus 
ARTHUR WALLACE— RESPONDENT. X 

Divorce Act (IV of 1869), ss. 17, 97, 44—Decreé for 
dissolution of marriage passed by Divisional Judge and 
confirmed by High Court—Application for alimony— 
Jurisdiction. 

Where a decree for dissolution of marriage passed 
by & Divisional Judge was confirmed by the High 
Court under-section 17 of the Divorce Act and the 
successful petitioner applied to the High Court for 
an order for payment of alimony: 

Held, (1) that the Court which was empowered to 
make the order either for alimony or for the main- 
tenance and education of the childern was the 
Court of the Divisional Judge and not the High 
Court; [p. 881, col. 2.] 

(2) that in view of the nature of the High Court's 
jurisdiction the Oourt of the Divisional Judge was 
nob a subordinate Court within the meaning of 
section 24(1) (a) of the Civil Procedure Code and 
the High Court could nob transfer the proceedings 
to the Divisional Court for disposal, [p. 882, col. 1.] 


is correct in his contention that the’ 
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Mr. N. M. Patwardhan (with him Messrs 
Dixit and Purushottamrat), for the Applicant, 

JUDGMENT.—This is a petition by the 
successful petitioner in a suit for dissolution 
of marriage under the Indian Divorce Act 
instituted in the Court of the Divisional 
Judge, Nagpur Division, in which the decree 
of the Divisional Judge for dissolution was 
confirmed by this High Court on the 
20th November 1914. The petitioner 
prays that this Court may decree such 
sums per month by way of alimony from 
the lst April 1912 or such other date 
as to this Honourable Court may seem 
proper.. Thig petition was, when presented 
served through the War Office upon the 
respondent, and in consequence of such 
service a letter, dated the llth June 1915.. 
has been addressed by his Solicitor on his 
behalf io the' Registrar of this Court 
making certain proposals for payment to 
the petitioner for the children of the 
marriage. It is now stated on behalf of 
the petitioner that she was  re-married in 
the month of May last, and only claims 
alimony up to that date. But she has 
two children dependent upon. her whose 
father is the respondent, and she desires 
that provision should be made for their 
maintenance and education. The relevant 
sections of the Indian Divorce Act are 
respectively sections 37 and 44. Mach of 
them empowers the High Court to act on 
any decree absolute declaring the marriage 
to be dissolved, and the District Judge 
to act, if he thinks fit, on the confirmation 
of any decree for dissolution. In the present 
case, the decree was the decree of a District 
Judge confirmed by this High Court by 
reason of the personal jurisdication which 


the High ‘Court possesses over European 
British subjects under section 3 of the 
Indian Divorce Act. The jurisdiction is 


not, ‘strictly speaking, that of a superior 
over asubordinate Court, but arises purely 
owing to the race and nationality of the 
persons concerned. The decree for dissolu. 
iion was not a decree absolute under section 
16 of the Act upon-a decree nisi which 
could only be passed by the High Court 
but it was a decree confirming the Divisional 
Judge’s decree for dissolution under section 
l7. [t is, therefore, clear, we think, that 
the Court which is empowered to ake 
the order either for alimony: or for the 
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maintenance and education of the children is 
in this case the Court of the Divisional 
Judge and not the High Court, and we 
do not think that having regard to the 
nature of the jurisdiction we can hold 
that the Court of the Divisional Judge is 
a subordinate Court in the sense in which 
that expression is used in section 24 (1) (a) 
of the Civil Procedure Code so as to 
enable us to transfer this proceeding, of 


which notice has been served ~ upon the 
respondent, to the Divisional Court for 
disposal. It is an unfortunate case, but 


we must be particular in the-; exercise of 
the very special jurisdiction given to us 
under the Indian Divorce Act, and-the only 
course now oper to us is to return the petition 
for presentation to the proper Court. 

Applic cation returned, 


LOWER BURMA CHIEF COURT. 
Spectat SkcoND Civit Appear No. 153 
or 1915. 

September 10, 1915. 

Present: —Mr. Justice Twomey and 
Mr. Justice Ormand. 
MAUNG SHWE PAW-— 
DEPENDANT—AÀ PPELLANT 
versus 


MA PAN ZI—PLAINTIFF—RESPONDENT, ^ 

Burmese Buddhist Law—“Out of time grandehild- 
ren,” rule as to, applicability of—Children and step- 
children—Procedure to be followed by Court 
when plaintiff has no cause of action—Civil Procedure 
Code (Act V of 1908), O. I, v. 10. 

When there are no children surviving bub only 
the grandchildren the latter succeed on ihe same 
footing as children and the rule as to “out of 
time” grandchildren comes in only when a 
distinction has to be made between different classes 
of heirs, e. g., children and grandchildren and has 
no application when all the “nearest heirs stand in 
the same degree of relationship to the deceased. [p. 
333, col. 2.) 

Ma Gan Bon v. Po Kywe,U B. R. (1897. 190: bI, 

66, referred to. 
. Neither Order T, rule 10, nor any other provision 
of the Code of Civil Procedure authorises a Court, 
on finding that the plaintiff must fail, to import 
into the case as co-plaintiff a person who has a 
different cause of action inconsistent with that of 
the original plaintiff and who moreover has not 
paid Court-fees on the new claim.  [p. 383, col. 1.] 

In & non-administration suit by one member of 
~ the family against another in his own right, the 
Court should adjudicate his claim on its own 
merits. [p. 838, col. L] ye 
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Mr. J. E, Lambert, for the Appellant. e 
JUDGMENT. 
Twomey, J.— The original plaintiff, Saw Pe, 


as sole heir of one Mi On Gaing, sued the 
defendant, Shwe Paw, Mi On Gaing's surviv- 


ing husband, for the property left by. Mi 


On Gaing. The parties are related to one 
another as shown ir the following table:— 








Former = Tun U Mi On Gaing=8rd husband 
wife (deceased) (deceased); Shwe Paw 
(deceased) ; 2nd hus- (defendant), 
band of Mi | 

d On Gaing | 
No issue. No issue, 


Mi Pan Zi=Shwe Nyein (deceased), adopted son of 
Mi On Gaing. 


Saw Pe, 

plaintiff, 
Shwe Nyein was the kittima son of Mi 
On Gaing. She left no children by any of 
her three husbands. Shwe Nyein died before 
his adoptive mother, Mi On Gaing. 

The property in question is found to 
have been acquired while Mi On Gaing was 
married to her second husband, Tun U. 

The plaintiff, Saw Pe, claimed that not only 
his father, Shwe Nyein, but he himself was 
adopted by Mi On Gaing. The District Court 
found that he was not adopted. > 

‘The District Court decided that Saw 
Pe, the son of the kittima son, ranked as 
a grandson and was entitled as against his 
step-grandfather, Shwe Paw to one-half of 
his grand-mother’s property. The learned 
Judge relied upon the Upper Burma 
rulings Ma Hnin Dok v. Ma U (1) and 
Maung Rado v. Ma Kyin (2). 


"Mg. Shwe Paw, the defendant . appealed 
to the Divisional Court on the ground that 
Shwe Nyein's adoption was not proved 
and in anycase that Mg. Saw Pe was at 
best an "out-of-time" -grandchild and could 
not succeed toany part of the estate as 
against his grandmother’s surviving husband, 


The Divisional Judge concurred in the finding 


that Shwe Nyein was the kittima son, but 
then went out of his way to consider- 
the position of Saw Pe’s mother, Mi Pan 
Zi. He came to the conclusion that Saw 


(1) U. B. R. (1897-01), II, 126. 
(2) U. B. R. (1897.01), TT, 164. 
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Pe could not sue during his mother's life-time 
as she was a step-child of Mi On Gaing 
and was, moreover, the sole heir of her husband, 
the adopted son Shwe Nyein. The Judge, 
therefore, purporting to act under Order 
I, rule 10, Code of Civil Procedure, joined 
Mi Pan Zi as a plaintiff and ultimately 
decided that she was entitled to 3/4ths of 
Mi On Gaing’s estate as against Mi On 
Gaing's surviving husband, and that the 
original plaintiff, Saw Pe, was entitled to 
nothing. 

The Divisional Judge’s procedure was 
erroneous. On his finding that the plaintiff 
Saw Pe had no right of action in his 
mother’s life-time, the proper course would 
be to setaside the decree of the District 
Court and dismiss the suit. Neither Order 
T, rule. 10, nor any other provision of the 
Code authcrises a Court, on finding that 
the plaintiff must fail, to import into the 
case as co-plaintiff a person who has a 
different cause of action inconsistent with 
that of the original plaintiff and who 
moreover has not paid Court-fees on the 
new claim. The case was not an administra- 
tion suit in which all those claiming to 
share in the estate of the deceased must 
be represented. It was a claim by 'one 
member of the family suing in his own 
right and the Judge should haveadjudicated 
this claim on its own merits. 

The defendant, Shwe Paw, having appealed 
to this Court and the original plaintiff, 
Saw Pe, not having appealed, the ordinary 
course would be to set aside the Divisional 
Court’s decree so far as it amounts to a 
dismissal of Saw Pe’s original suit. But 
the circumstances are peculiar. It appears 
that it was Mi Pan Zi who conducted the 
suit and the appeal in the Divisional Court 
for her son, Saw Pe, and it is only the action 
of the Divisional Court that has placed 
her formally in antagonism to her son. It 
may be inferred that Saw Pe has refrained 
. from appealing to this Court because he 
expects that the decree in favour of his 
mother will ultimately benefit him. It does not 
appear that Saw Pe himself was consulted 
as to the addition of Ma Pan Zi as a co- 
plaintiff or that’ he waived his rights in 
her favour. 

In the circumstances it seems that the case 
should be remanded to the Divisional Court 
for afresh decision on the defendant, Shwe 
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Paw's appeal uncomplicated by any claim 
on the part of Ma Pan Zi who should be 
struck out. Mr. Lambert for the appellant, 
Shwe Paw, agrees to this course. 

The Upper Burma rulings mentioned in 
the District Court's judgment should be of 
great usein deciding the case. Attention 
is also invited to the instructive ruling 
Ma Gun Bon v. Po Kywe (3), which has 
many points of similarity to this case and 
which gives reasons for thinking (2) that 
when there are no children surviving but 
only the grandchildren the latter succeed 
on the same footing as children and (i 
that the rule as to “out-of-time” grand. 
children is requisite only when a distinc- 
tion has to be made between different classes 
of heirs (e. g., children and grandchildren) 
and has no application when the nearst 
heirs all stand in the same degree of rela- 
tionship to the deceased. 

It has been urged that Saw Pe has a 
brother, Tun Win, and that he should be 
joined as co-plaintiff. This isnot necessary. 
If Saw Pe is one of two sons of the kittima 
son, Shwe Nyein, and ifitis held that Saw 
Pe is entitled to a share, he should get 
only one-half of the share to which he 
would be entitled as the only son. The other 
half would be claimable by his brother, Tun 
Win, but it need not be awarded in this 
suit, 


It may be questioned whether the Divisional 
Judge is right in regarding Mi Pan Zi as 
Shwe Paw’s step-daughter. Shwe Paw isthe 
subsequent husband of Mi Pan Zi's step. 
mother, Mi On Gaing, and the rules relating 
to partition between step-child and step- 
father seems to have no application ag 
between them. When Mi Pan Zi's father, Tun 
U, died, Mi Pan Zi might have claimed 
partition from her step-mother, Mi On Gaing, 
but apparently did not do so because she was 
the wife of Mi On Gaing’s kittima son. 


“Step-children”, the Divisional Judge 
remarks, “would seem tobe treated under 
Buddhist Law upon the same principles 
as children.” This is true only when 
there are no children of the whole blood. 
Children of the half blood cannot sueceed 
on thefooting of children when there are 
children of the whole blood. And one of 


(8) U. B. R. (1897-01), II, 66, 
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the points which has to be decided in this 
ease is whether a kithima son, as being 
for all purposes equivalent to a natural born 
gon of his adoptive parents, does not 
exclude a child of the half blood. 

When asondies before his parents and 
the parents afterwards die, the question 
arises whether the deceased son’s widow or 
his children or both widow and children 
represent him in the ultimate partition of 
“the parental estate. Among other authorities 

sections 162 and 164 of the Digest may be 
cousulted on this point. 
* "The decree of the lower Appellate Court 
is setaside and the ease ‘is remanded to 
the Divisional Court for a fresh decision 
after striking out MiPanZi’s name as co- 
plaintiff. The costs of this appeal will be borne 
by the estate. 

A certificate will be given to the appel- 
lant under section 18, Court Fees Act, for the 
refund of the Court fee on the memorandum 
of appeal. 

ORMOND, J,—1 concur. . 

“Decree set aside; Case remanded, 





MADRAS HIGH COURT. 
Seconp Orvis Aepsat No. 1050 or 1913. 
July 29, 1915. 

. Present;—Mr. Justice Spencer and 
Mr. Justice Coutts-Trotter. 
MARJI JETA-—PLAINTIFF— APPELLANT 

. versus j| 
.HONNAVAR PUTHU HARI PAI AND 
ANOTHER —L) EFENDANTS—-RESPONDENTS, 

Contract Act (IX uf 1872), ss. 88, 91—Shipment of 
goods—No letter of requisition to Captain—Liability 
in case of loss —Difference between Indian and English 
Law - 

Where the plaintiff in pursuance of the instruc- 
tions given by the 2nd defendant as agent of the 
1st defendant, who carried on business at Honnavar, 
shipped 101 bags of Rangoon rice on board the 
“Machva” to  Honnavar without indicating the 
consignee to the Captain but desiring that the rice 
should be delivered only on payment of the price, 
and owing to a storm in Mangalore harbour, the 
ship was stranded’ and the rice damaged; on the 
question as to who was to bear the loss representing 
the difference between the contract rate and the 
rato at which the damaged rice was sold, there being 
no evidence as to the intention of the parties: 

. Held, that tho property passed to the purchaser 
ag soon as the goods were shipped, and the 
purchaser was liable for the loss. [p. 385, col. 1] 

Brij Coomaree v. Satamander Fire Insurance Co., 

82 0,816, referred io; -> $ 


INDIAN CASES. 


‘Qnd defendant. 


who 


[1915 


Second appeal against the decree of 
the Court of the Subordinate Judge of 
South Canara in Appeal Suit No. 148 of | 
1911, preferred against that of the 
Court of the District Munsif of Mangalore 
in Original Suit No. 181 of 1909. 


Messrs. K. P. Madhava Rau, B. Stiarama 
Row and K., P. Lakshmana Rau, for the 
„Appellant. 

Mr. K. Yegnanarayana Adiga, for the 
Respondents. 


JUDGMENT.—The question raised by 
this second appeal is whether the purchaser, 
4.6, the lst defendant is liable for the 
price of Rangoon rice shipped to him in 
pursnance of the instructions given by the 
The facts are that the 2nd 
defendant, as the agent of the Ist defendant 
carried on business at  Honnavar, 
instructed plaintiff at Mangalore to send to 
the Ist defendant 101 gunny bags‘of Rangoon 
vice by loading them in the “Machva.” 
This instruction is referred to in Exhibit 
A, dated Ist May. On the 4th May the 
plaintiff shipped 101 bags of rice on board 
the “Machva” to Honnavar. No letter of 
requisition was given to the Captain of the 
ship instructing him to deliver the goods 
to the Ist defendant, the purchaser, but 
the plaintiff sent his servant in advance 
with the letter, Exhibit F, to the, 1st 
defendant, dated 4th May, in which occurs 
the following passage: “As soon as they 
reach you, you should obtain them and 
write to that effect. The rate, description 
and ankda thereof will be communicated 
to you later on. As there is a great 
urgency for money you should pay Rs. 700 
to Mr. Venkatesa Prabhu, the bearer of 
this letter.” On the 7th May, there was a 
storm in Mangalore harbour, the ship was 


stranded and the rice was damaged 
and had to be sold at a-.considerable 
Joss. 


The question to be considered is, which 
of these persons is to bear the loss 
representing the difference between the 
contract rate and the rate at which the 
damaged rice was sold. The Courts below 
have held that the loss must be borne by 
the. plaintiff, on the ground apparently 
that as the vendor shipped the goods 
without indicating the consignee to the 
Captain and desired that the rice should 
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not ‘be delivered until its price was paid, 
it could not be held that the property 
in the goods passed from the vendor to 
the purchaser. It is suggested that in the 
Indian Law the position is different from 
that under the Enghsh Law. It is quite 
clear in English Law that the passing 
of the property will be governed by the 
intention of the parties, and that the rules 
Jaid down in section 18 of the Sale of 
Goods Act for the determination of what 
the intention of the parties is are not to 
override the intention of the parties, if 
that intention is otherwise clear. It is 
suggested that in India, the law is different 
and whatever be the intention of the 
parties in fact, the Statute lays down 
definite rules in accordance with which the 
property passes at the time and in the 
circumstances prescribed in the rules. 
‘That appears to be the view taken by 
the Caleutta High Court in the case of Brij 
Coomaree v. Salamander Fire Insurance Co. 
(1). Ib is not necessary for the purpose 
of this case todecide whether this is the 
true construction of the Statute or not; 
because in this ease there is no evidence 
that the intention ‘of the parties, 4e, of 
both, of them was that the passing of the 
property shonld not follow the ordinary 
course. In the ordinary course, as a result 
of section 83 and section 91 of the Indian 
Contract Act, property would pass on 
shipment. When the . 2nd defendant 
instructed the plaintiff to sell him rice 
and send it on board the ship, he must 
be taken to have proposed to the plaintiff 
that the property should pass to the 
purchaser upon shipment. That was the 
offer and plaintiff accepted it by shipping 
the goods and the acceptance was not made 
subject to the condition that plaintiff 
should reserve to himself the right of 
disposal until the price of the goods was 
paid. . 

On these grounds we hold that the 
property passed as soon as the goods were 


shipped and the loss must fall on the 
lst defendant. We allow the appeal with 
costs. in this Court and dismiss the 


memorandum of objections. 
`` Appeal allowed. 
(1) 32 0. 816, 
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MADRAS HIGH COURT. 
Civi, Reviston PETITION No. 319 or 1914. 
. October 1, 1915. 
Present:—M. Justice Sadasiva Aiyar.- 
. TIRUMALANADHAM SURAYYA— 
PrarNTIFF—PETITION6R 
versus 


TIRUMALANADHAM BAPIRAZU AND 


OTHERS—DsrENDANTS— RESPONDENTS, 

Contract—Promise to perform on demand after 
certain date—Breach of contract—Suit for damages Com. 
mencement of period of limitation—“On demand”, 
meaning - of —Limitation Acè (IX of 1908), Sch. I, 
Arts, 49, 115, 120, 

Where the contract between the parties was that 
to discharge the loan of 30,000 burnt tiles made to 
the defendants by the plaintiff in May 1905, tho 
same number of properly burnt tiles should be 
returned to the plaintiff on demand after 20th 
January 1906, and if the tiles offered in satisfaction 
were nob approved by the plaintiff and his four 


‘panchayatdars the identical tiles lont, though they 


had been used in covering a temple roof, should be 
brought’ down from that roof and returned to the 
plaintiff, and where the plaintiff demanded the return 
of the tiles about six years after the loan and on 
their refusal, brought a suit for damages for breach 
of contract in 1913: 

Held, thatthe contract was broken when the defend. 
ants failed to offer to deliver30,000 properly burnt tiles 
on the 2ist January 1906, on which date the right 
of the plaintiff to make a demand on the defendants 
arose, and not on the date on which performanco 
was actually demanded by the plaintiff and refused 
by the defendants; [p. 336, col. 1.] 

' that Article 115 and not Article 49 of the Limi- 
tation Act, 1908, applied to the case. p. 330, col. 1.] 

An actual demand is not necessary to establish a 
starting point of limitation under Article 115 of the 
Limitation Act, even if the document makes the 
compensation payable on demand, [p. 486, col. 2.] 

“On demand" is a technical expression meaning 
immediately or forthwith, [p. 336, col. 2 ] 

Perumal Ayyan v. Alagivisami Bhagavathar, 20 M, 
245 ab p. 248; 7 M. L, J. 222; Perianna Gounden v. 
Muthuvira Gounden, 21 M. 139; 7 M. L. J. 315, re- 
ferred to. 


Petition, under section 25 of Act IX of 
1887, praying the High Court to revise the 
judgment and decree of the Court of the 
District Munsif of Rajahmundry, in Small 
Cause Suit No. 1032 of 1913. 

FACTS.—The plaintiff brought this suit 
to recover Rs. 60, being the value of tiles, or 
80,000 tiles due undera letter executed by Ist 
defendant and father of defendants Nos. 2 to 
4 in his favour, dated 22nn May 1905. The 
letter ran as follows: 

* As there are no ready-made tiles available 
for the temple of the village deity, called 
Vemulamma, in the village of Madburapndis, 
the (number of) tiles borrowed from you is 
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thirty thousand. These thirty thousand tiles, 
any one of us will deliver to you on demand 
after Pushya B 10 of the year Visvavasu 
(20th January 1906). 


Tf you do not approve of the burning, etc., 
of the said tiles, and if any four respectable 
men you like, do not also approve of it, then 
we shall have your own tiles brought down 
from the roof of the temple and delivered to 
you. We shall have the delivery of the tiles 
to be made to you at your house." 

The suit was brought six years after the 
tiles were lent and it was alleged that the 
plaintiff demanded the return of the tiles three 
months before the suit. The plaintiff contend- 
ed that the cause of aetion arose on the 
date of actual’ demand and refusal and con- 
sequently he was in time. The defendants 


contended that the cause of action arose on, 


21st January 1906, when the plaintiff became 
entitled to performance under the letter and 
the suit, having been brought more than three 
years after that date, was barred. The 
District Munsif upheld the contention of the 
defendants and dismissed the suit. 

Mr. B. Narasimha Row, for the Peti- 
tioner 

Mr. P. Chenchiah, for Mr. T. Prakasam and 
Mr. 8. N. Rao, for the Respondents 

JUDGMENT.—I am satisfied from a peru- 
sal of Exhibit A that the contract between 
the parties was, that to discharge the loan of 
30,000 burnt-tiles made to the defendants 
by the plaintiff in May 1905, the same num- 
ber of properly-burnt tiles (not the identical 
30,000 tiles after they had been, as intended, 
used by the lst defendant and the father of 
defendants Nos. 2 to 4in covering the temple 
roof, but the same number of burnt tiles) 
should be returned to the plaintiff on demand 
after 20th January 1906. and if the tiles 
offered in satisfaction are not approved by 
the plaintiff and his four panchayatdars the 
identical tiles: lent, though they had been 
used in eovering the temple roof, should be 
brought down from that roof and returned to 
the plaintiff. I think this contract was 
broken when the defendants failed to 
offer to deliver thirty thousand. properly. 
burnt tiles on the 21st January 1906, 
the plaintiff's right to make a demand on 
the defendants for satisfaction of his claim 
under Exhibit A having arisen on the 
said 21st January 1906, That an actua] 
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demand is not necessary to  establish,a 
starting poing under Article 182 of the 
Limitation Act, even though the document 
makes ihe money payable "on demand," 
has been established by the decisions of 
this Court. See Perumal Ayyan v. Alagiri- 
samt Bhagavathar '1) and Pertanna Gounden 
v. Muthuwira Gounden (2). - 

Asis said in Perumal Ayyan v. Alagirisamt 
Bhagavathar (1), “on demand” is a tech- 
nical expression meaning “immediately or 
forthwith.” I cannot admit the petitioner’s 
learned ‘Vakil’s contention that Article 49 
applies to this suit brought for damages for 
breach of contract (based on a contract of 
loan of tiles), this suit not being a suit in 
tort for the wrongful taking, injuring or 
wrongful detention of specific moveable pro- 
perty or for the recovery of specific moveables. 

Article 115 seems to me to clearly apply 
to this case, and not Aricle 120 (which was 
relied on by Mr. Chenchiah for the respond- 
ents and which isa much more general Article 
than 115 and which should be relied on 
only in the last resort). The suit was 
clearly barred when it was brought in 1918, 
and this revision petition is, therefore, - dis- 
missed with costs. 

Petition dismissed, 


(1) 20 M. 245 at p. 248; 7 M. L. J. 222 
(2) 21 M. 1897 M. 1. J. 815. 
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PUNJAB CHIEF COURT. 
CRIMINAL Revision Petition No. 86 or 1915. 
May 22, 1915. 

Present:—Mr. Justice Shah Din. 
MACHHIA—Convict—Pstitioner 
versus 
EMPEROR-—PnosEoUTOn— RESPONDENT. 


Revision-—Unreliable evidence—-Conviction, legality 
of —OCriminal Procedure Code (Act V of 1898), s. 439. 

Where the persons who restored the stolen property 
to its owner deposed that it was recoveród from the 
petitioner and he was consequently convicted under 
section 457, Indian Penal Code, but no name of 
any burglar was given in the first report to the Police 
and their evidence was not reliable according to the 
circumstances of the case: 

Hetd, on revision that the lower Courts were not 
justified in believing it and convicting the petitioner. 


Petition for revision under section 429. of 
‘the Criminal Procedure Code of the order of 
the Sessions Judge, Lyallpur, dated the 18th 
November 1914, affirming that of the Magis- 
trate, First Class, Lyallpur, dated the 12th 
September 1914, convicting the petitioner. 

Mr. Nand Lal, for the Petitioner. 

Mr. Jai Gopal Sethi, for Government 
Advocate, for the Respondent. 


JUDGMENT.—The bare perusal of the 
judgment of the Magistrate is sufficient to 
show that the conviction of the peti- 
tioner of an offence under section 457, 
Indian Penal Code, was wholly unjustified. 
The alleged burglary took place on tha 
night between the 4-5th August 1914, the 
matter was reported to the Police on the 
evening of the 7th August; and the Police 
came to the village and commenced the 
investigation only on the 13th August. For 
this belated investigation the Police put for- 


ward the excuse that they were too busy with, 


other matters to turn their attention to this 
case; but the question of the Police being 
busy or not is perfectly immaterial, and 
the fact that the investigation did not com- 
mence until about ten daysafter the alleged 
burglary has a very material bearing on 
the question whether any value can be 
attached to the result of that investigation. 
For the prosecution it is stated that the 
complainant’s cattle which had been stolen 
from his enclosure on the night in question 
were recovered by Hussain Ali Shah and 
Nadir from two thieves, one of them being 
the petitioner, before the report was made to 
the Police by Wadia chaukidar. In the report 
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the names of the burglars are not mentioned. 


.Hussain Ali Shah and Nadir when they 


restored the cattle to the complainant did not 


‘mention to him the names of the person’ or 
“persons from whom they had recovered them; 


and it was for the first time on the 19th of 
August that they: (Hussain Ali Shah and 
Nadir) stated to the Police that the thieves 
were the petitioner and one Alia. Alia has 
been acquitted by the Magistrate, but the 
petitioner has been convicted upon grounds 


"which appear to me to be thoroughly unsatis- 


factory. To his brother Walia lambardar, 
Hussain Ali Shah stated on the 14th August 
that he had recovered the cattle from the 
petitioner.and one Shami, but on the 19th 
August Hussain Ali Shah admitted to the 
Police that he had mentioned the name of 
Shami purely as guess work (qéayasow), 
whatever that may mean. Itis clear to my 
mind that Hussain Ali Shah is a perfectly 
unreliable witness, and I am surprised that 
the Magistrate should have convicted the 
petitioner on the strength of this man’s testi- 
mony. The. circumstances under which 
Hussain Ali Shah and Nadir came forward to 
give evidence against the petitioner clearly 
point to a false story having been concocted 
by the prosecution; in -any case both these 
prosecution witnesses .are unreliable and it 
was improper for the’ Magistrate to corvict 
the petitioner on their evidence. 

I accept this revision and setting aside 
the petitioner's conviction and sentence 
acquit: him. 

` Revision accepted. 


MADRAS HIGH COURT. 
© Crimrnat Revision Case No. 836 or 1914, 
CguuNAL Revision PETITION No. 285 
oF 1914. 
January 27, 1915. 
Preseni;—Mr. Justice Spencer and 
Mr. Justice Seshagiri Áiyar. 
In re MUKKA MUTHIRIYAN AND OTHERS ^ 


—BÀACOUSE D—— PETITIONERS. 

Criminal Procedure Code (Act V of 1898), s, 227— 
Charge, addition of, $n appeal —Added charge under sec 
tion1 48, Penal Code —Addition, whether  valid— Penal 
Code (Act XLV-^of 1860), ss. 143, 420, 491. 


A 

838 
_ EMPEROR v, BHIMAPPA ULVAPPA, 

The additior by an Appellate Court to charges 
under sections 451 and 426 of a charge under 
section 143 of the Penal Codo in appeal is not 
permissible inasmuch as the addition would have the 
effect of imposing a constructive responsibility for 
individual acts of all persons who were members 
at the time of the assembly. 

Tthe mere carrying of savali kalis will not be pre- 
sumed to be unlawful, and in determining the object 
of an unlawful assembly, the Court must find that 
the accused had an intention to use criminal force 


or commit some other offence at all costs and were 
not acting in self-defence. 


Petition, under sections 435 and 439. of 
the Code of Criminal Procedure, 1898, 
praying the High Court to revise the judg- 
ment of the Court of the Sub-Divisional 
First Class Magistrate of Trichinopoly, in 
Criminal Appeal No. 35 of 1914, preferred 
against the judgment of the Town Second 
Class Magistrate of Trichinopoly, in Calendar 
Case No. 382 of 1913. 


Messrs. E. R. Osborne and P. R. Narayana- 
swami Atyar, for the Petitioners. 
Mr. P. R. Grant, for the Government, 


ORDER.—We are unable to agree with 
the Sub.Divisional Magistrate — that the 
addition of section 143, Indian Penal Code, 
to the charge atthe hearing of the appeal 
did not place the appellants at any dis- 
advantage in their defence under the second 
count of the charge. 


. The addition of this section would have 
the effect of imposing a constructive 
responsibility for individual acts oof all 
‘persons who were members at the time of 
the assembly, whereas it would be necessary 
to prove the guilt of each of the persons 
charged for his individual acts 
charges were only under sections 451 and 426 
of the Indian Penal Code. The section 148 
should not have been added and must now 
be struck ont. 


As regards the first count of charge, the 
Magistrate has not addressed himself toa 
consideration whether the object of the 
assembly was unlawful as defined in section 
141, Indian Penal Code. Ordinarily it may 
be said that there would be no presump- 
tion that the mere carrying of savalat kalis 
would be unlawful, and the Court must, 
therefore, find that the accused had an 
intention to use criminal force or commit 
some other offence at all costs and were not 
acting in self-defence. 
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We reverse the judgment and direct the 
Sub-Divisional Magistrate to re-hear}.the 
appeal in the light of the above remarks. 

i Judgment reversed. 


BOMBAY HIGH COURT. 
URIMINAL Rererence No. 47 or 1915. 
August 12, 1915. 

Present; —Mr. Justice Shah and Mr. Justice, 
Hayward. 
EMPEROR-—-PmROSEQUTOR | 
| versus 
BHIMAPPA ULVAPPA— 


ACCUSED. : 
Oriminal Procedure Code (Act V of 1898), ss. 880, 
408, §62—~Proceedings submitted to First Class Magis- 
trate-—Sentence by that Magistrate—Appeal, where les. 
Where proceedings are submitted to a First Class 
Magistrate under section 562 of the Criminal Pro- 
cedure Code and he passes sentence in the case under 
section 3°0, the conviction must, for the purposes of 
appeal, be considered to be within the meaning of 
section 408 of the Code and the order is appealable 
to the Sessions Court. [p. 839, cols. 1 & 2.] 


Criminal reference made by the District 
Magistrate of Dharwar, : 
JUDGMENT. 


SAH, J.—In this ease notices were issued, 
to the District Magistrate and the appel- 
lant, but there is no appearance. The facts 
which have given rise to this referencé Are 
briefly these: 

The accused was tried on & charge under 
section 379 of the Indian Penal Code by 
a Second Class Magistrate. The Magistraté 
convicted the accused; but being of opinion 
that it was a case to which the provisions 
of section 562 of the Criminal Procedure 
Code might be applied, under the proviso to 
that section he submitted the proceedings 
to a Magistrate of the First Class on the 
22nd February i915. The First Class 
Magistrate then, acting under section. 380 
of the Code, passed an order on the 4th 
March 1915 convicting the accused and 
sentencing him to rigorous imprisonment 
for one month anda fine of Rs. 25. The 
accused appealed to the Court of Session 
against this order of the First Class 
Magistrate. Tha learned Additional Sessiong, 
Judge, before whom the appeal came on for 
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hearing, however, held that the ‘appeal. 
would not lie to his Court, but to the 
District Magistrate under section 407, 


Criminal Procedure Code, aa he 
opinion that originally there was in this. 
case a conviction by the Second Class 
Magistrate, and that that was the 
conviction from which an appeal could 
be and ought to be preferred. When 
the matter came by way of appeal before 
the Sub-Divisional Magistrate he was of 
opinion that the appeal really lay to the 
Court of Session, and accordingly submitted 
the papers to the Distrie Magistrate in 
order that a reference may be made, if 
necessary, to this Court. The District 
. Magistrate has now made a reference to 
this Court, and we have to consider the 
question, whether in this case an appeal 
lies to the District Magistrate from the 
Second Class Magistrate’s order of convic- 
tion or whether it lies to the Court of 
Session from the conviction and sentence 
passed by the First Class Magistrate under 
section 380 of the Code. 

It seems to me to be clear under the 
provisious of section 380 that when a case 
is submitted to a ‘Magistrate of the First 
Class or a Sub-Divisional Magistrate as 
provided by section 562, that Magistrate 
may, thereupon, pass such sentence or make 
such order as he might have passed. or 
made if the case had originally been heard 
by him. It follows, therefore, that for 
the purposes of appeal ultimately the 
conviction recorded is a conviction by the 
First Class Magistrate or the Sub-Divisional 
Magistrate and the sentence passed also 
is unquestionably’ a sentence passed by that 
Magistrate. Under section 408, therefore, 
the -appeal lies to the Court of Session 
in this case, as the order of conviction 
and sentence complained of and to be 
complained of is passed by a First Class 
Magistrate under section 380. 


The view taken by the Additional Sessions 


Judge involves a curious anomaly. Accord- 
ing to him there would bean appeal from 
a conviction by a Second Class Magistrate 
to the District Magistrate, at a time when 
there would be no sentence to appeal from 
and when the proceedings might be pending 
before a First ‘Class Magistrate under 
section 380 of the Criminal Procedure Code 
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with powers to consider the propriety of 
that very conviction. Further, there would 
be either no appeal from the sentence or 
an appeal to the Court of Session when 
an appealable sentence is passed by a First 
Class Magistrate under section 380 of the 
Code. I do not see any indication in the 


, Code to justify such a dissociation of con- 


viction from sentence in one and the same 
case. I do not think that the scheme of 
the Code favours any such view, nor can 
I think that the proper interpretation of 
sections 380 and 562 leads to any such 
result. 

We hold that the appeal in this case 
lay to the Court of Session. We accordingly 
set aside the order made by the Additional 
Sessions Judge on the 4th of May 1915 
and direct that the appeal be heard and 
disposed of by the Court of Session accord- 
ing to law. 

_Haywarp, J—I concur that just as a 
sentence by a First Class Magistrate under 
section 349 of the Criminal Procedure Code 
is appealable to the Sessions Court, so a 
sentence by a First Class Magistrate under 
section 380 must also be held to be appeal: 
able to the Sessions Court. I think this 
must be so held, because the First Class 
Magistrate is given power not only to pass 
sentence, but to make such order as he 
might have passed or made if the case 
had originally been heard by him, and if 
he thinks further inquiry or additional 
evidence on any point necessary, he may 
make sueh inquiry as specifically prescribed 
by section 880. His proceedings appear, 
therefore, to me to be practically a trial. 
The only difficulty in the way of this 
conclusion is that specific reference is made 
to section 249, but no reference is made 
to section 880 in the provision allowing 
appeals from the decisions of First Class 
Magistrates to the Sessions Court in section 
408 of the Criminal Procedure Code. But 
after giving the matter my best considera- 
tion, it seems to me that the proceedings 
of the First Class Magistrate practically 
amount to atrial, and that, therefore, his 
decision must be held to be appealable within 
the meaning of section 408 of the Criminal 
Procedure Code. 

Order set aside. 


$40 
GUDALA SURIAH V. JAMAL BEE BEE. 


MADRAS HIGH COURT. 
* Cryin MiscgLLANEOUS Petition No. 394 
or 1915. 
September 20, 1915. 
Present: —Myr. Justice Sadasiva Aiyar and 
Mr. Justice Napier. 
GUDALA SURIAH —HREesPONDENT— 
No. 8—PeEvirionenr 
versus E 
JAMAL BIE BRE AND OTHENRS— 


APPELLANTS—-R ESPON DENTS. 

Criminal Procedure Code (Act V of 1898), s. 195— 
Perjury committed in course of judicial enquiry— 
Sanction by High Court—Penal Code (Act XLV of 
1860), s. 193. 

Where on a petition being presented to the High 
Court for setting aside an es parte decree on the 
ground that the petitioner was not served with 
notice of the appeal, an onquiry was ordered and the 
District Munsif's report showed that the petitioner 
had committed perjury while giving evidence before 
the Munsif- 

Held, that the High Court had jurisdiction to 
sanction the prosecution of the petitioner on a charge 
under section 193, Indian Penal Code. 


Petition praying that in the circumstances 
stated in the affidavit filed therewith, the 
High Court will be pleased to set aside the 
ex parte decree and re-heir Second: Appeal 
No. 2592 of 1912, preferred against the decree 
ofthe Court ofthe Temporary Subordinate 
Judge of Rajahmundry, in Appeal Suit No. 
144 of 1912, preferred against that of the 
Court of the District Munsif of Coconada, i in 
Original Suit No. 3d of 1910. 

Messrs. T. Rangachariar and P. Sumasunda- 
ram, for Mr. P. Narayana Murthi, for the Re- 
spondents. : 

ORDER.—After perusing the District 
Munsif's report and hearing the petitioner’s 
learned Vakil's arguments, we must find that 
the petitioner has totally failed to prove that 
he was not served with notice as third res- 
pondent in Second Appeal No. 2592 of 1912. 

This petition to set aside the ee parte decree 
passed against him in the second appeal is, 
therefore, dismissed with costs. 

. The District Muusif's report shows that 
there are good grounds to prosecute the peti- 
tioner for the perjury committed (according 
to the District Munsif's report) in his (the 
petitioner's) evidence given at the enquiry 
before the District Munsif, he having 
denied the signature purporting to be his 
in the notice issued to him as 3rd respondent 
from this Court and that denial has been 
disbelieved by the District Munsif and not 
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accepted by us, though our opinions are, of 
course, not binding upon the Magistrate 
who would try the criminal case. Under 
section 195 of the Criminal Procedure Code, 
we give sanction for the prosecution of the 
petitioner on a charge under section 193° of 
the Indian Penal Code in connection with the 
said statement. The District 
Munsif will direct the process-server (peti- 
tioner’s witness No. 4 at the inquiry) to act 
upon the said sanction, $ 
Sanction granted. 


. 


BOMBAY HIGH COURT. 
OniuINAL Rererence No. 74 ov 1915, 
August 26, 1915. z 
Present:—Mr, Justice Batchelor and 
Mr. Justice Hayward. 
EMPEROR-—Pnos«curon 
versus 


RAMA DHAN POWAR—Avcussp. 

Criminal Procedure Code (dct V of 1898), ss. 164 
(8), 583—Magistrate recording confession certifying it 
tobe not voluntary—Confession, whether admissible— 
Duty of Magistrate—Prosecution, whether can supply 
deficiencies by calling Magistrate—Evidence Act (I of 
1872), s. 24—Confession made to Police Patil, validity 
of. 


Where an accused charged with murder made a 
confession before a Second Class Magistrate who 
in place of the certificate required by section 164 (3) 
of the Oriminal Procedure Code remarked that the 
confession was not voluntary, and. where the prosecu 
tion sought to remove this defect by calling the 
Magistrate and examining him as’ fo -the precise 
points which, in his opinion, were tarp nary, 
made: 

Held, (1) that the confessional statement was 
inadmissible i in evidence being made under circum. 
stances diametrically opposed to those which the law 
requires as a condition precedent to the admissibility 
of aconfession: [p. 841, col. 2.] 

d v Garbad Bachar, 9B. H. C. R. 344, referred 

P that the only course which the Magistrate 
could properly follow when he came to the con- 
clusion that the accused was not speaking voluntarily 
before him was to refuse to continue to record the 
exainining any further; [p. 341, col. 2.] 

(3) that it was not competent for the prosecution 
to supply by calling the Magistrate the deficiencies 
whioh existed in the confession from the time it was 
recorded [p. 841, col. 2.] 

"à confession must be read as a whole. [p. 44], col. 

p confession made to a Police Patil is invalid, Cp. 
842, col. 2.] 

Criminal reference made by the Sessions 
Judge of Thana. 

Mr. S. S. Patkar (Government Pleader), 


in support of the réference. ~~ 
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Mr. P. V. Kane, for the Accused. fession, and the conduct of the accused. 


JUDGMENT,— This isa reference by the 
learned Sessions Judge.of Thana; under sec- 
‘tion 307:of the ‘Criminal Procedure’ Cote, 
dn: arcase where’ one. Rama Dhan -Powar 
was ‘charged; under ` seetion “302: 6f ^ ‘the 
Indian: Penal Code, with murder by: causing 
the death of his uncle, Balu Rama Powat, 
on the night of the 22nd April 1915, The 
Jury unanimously returned a verdict of 
“not guilty.” ,But the learned Judge dis- 
agreed with that. Jury, and being clearly 
of opinion that it was necessary for ‘the 
ends of justice to submit the case to the 
High Court, he has accordingly submitted 
it, recording the grounds of his opinion 
that the accused should have been convicted 
of murder. 

Upon this reference the whole case is 
open .before us, and we have heard .a 
complete argument. The result of that 
argument on our minds is to satisfy us 
that upon the evidence on the record the 
accused is entitled to a verdict of acquittal. 


There is, we think, no doubt that the 
accused bore ill-will to his uncle, the 
deceased, whom ‘he regarded as a sorcerer 
and to whose malign influences he attributed 
the illnesses which had befallen his wife 
and son. That, no doubt, would supply 
to the accused a motive for wishing to 
kill his uncle. 
thé villagers and the Police a reason for 
suspecting the accused of his murder if 
no other more likely clue happened to 
present itself. It was natural then in the 
circumstances stated that suspicion should 
fal upon the accused, and it may be that 
that suspicion still rests upon him. But 
aman cannot be ‘convicted of murder on 
suspicion, and the question remains whether 
the evidence on the record is such as would 


justify a conviction. It is clear that the 


learned and experienced Sessions Judge 


before whom this trial was had bestowed’ 


great care on the case. But we could 


wish that his charge to the Jury had been. 


somewhat more moderate and nentral in 


tone, having regard to the undeniable in- 
firmities which attach to the evidence for 


the Crown. 

-The evidence for the prosecution falls 
into three’ classes: the so-called judicial 
confession, the alleged ‘extra-judicial çon- 


Tt would also supply to- 


Dealing, first, with the judicial confession 
as it has been called, that is Exhibit 19 on 


‘tha record and the record of it was made 
by” Mr. V.H. Thakor, Second Class Magis- 


trate and "Mamlatdar of Kalyan. In place, 
however, of the certificate required by sece 
tion 164 (8) of the Criminal Procedure Code, 
for the admissibility of such statements, we 
have a certificate in these words: 

"I believe that this confession is not 
voluntary. It was taken in my presence 
and -hearing and was read out to the pere 


son making it and admitted by him to be 


correct and it contains a full and true 
account of the statement made by him.” 


Upon this certificate it appears to us 
that the confessional statement is inad- 
missible in evidence being made under cir 
cumstances diametrically the opposite of 
those which the law requires as a condi- 
tion precedent to the admissibility of a 
confession. -The case appears to us stronger 
than that in Reg. v. Garbad Bechar (1), 
where a detailed confession, made by an 
accused before a Magistrate but retracted 
on being read over to the accused, was 
held to be inadmissible in evidence. It 
seems io us that the only course which 
the Second Class Magistrate could properly 
follow when he came to the conclusion 
that the accused was not speaking volun- 
tarily before him was to refuse to continue 
to record the examining any further. The 
prosecution sought to remove this difficulty 
by calling the Second Class Magistrate and 
examining him as to the precise parts of 
the statement which, in his opinion, were 
involuntarily made. In our opinion, how- 
ever, it is not competent for the prosecu- 
tion by this means to supply the deticien- 
cies which exist in this confession and 
which existed in it from the time it was 
recorded. Moreover, even if the confessional 
statement were held to be admissible in 
evidence, its value would, in our judgment, 
be nil, for a confession must be read as 
& whole, and this statement, which is- 
gelf-contradictory, is simply incapable of, 
being read as a whole su as to give it 
any sensible meaning, The Court would 
be driven to speculate whether it should 
believe the first inculpatory part of 

(1) 9 B. H. Q, R. 344. 
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the statement or 
tory part. For, 
believed at once. 


ihe second exculpa- 
both parts cannot be 
We think, therefore, that 
the case of the prosecution is not ad. 
vanced by reason of this so-called cone 
fession. We observe further that in one 
‘not unimportant particular the confession 
is curiously at variance with the evidence, 
‘which admits of no doubt. According to 
‘the confession the accused strangled the 
deceased with his own hands. According 
to the medical evidence that is an im- 
possible theory, and the marks left on 
the deceased’s body show decisively that 
‘the strangulation was by means not of 
human hands but of a cord or rope. 

Newt the prosecution relied upon what is 
called an extra-judicial confession; that is to 
‘say, a confession alleged to have been made 
by the prisoner to a group of villagers on the 
93rd April at some time, presumably in 
the afternoon, though the time is not de- 
finitely stated. The case, however, for the 
Crown is that this confession was made 
before tbe arrival of the District Police on 
the night of the 28rd April. It is unfor- 
tunate that evidence as to this confession 
was excluded by the Committing Magis- 
trate on the ground that the confession 
was made in the presence of the ' Police, 
We do not suggest that the learned Magis- 
trate was nof right in excluding that 
evidence. We mean only that for purposes 
of the present argument it is unfortunate 
that we are without the assistance which 
we should derive from a study of the 
depositions of the material witnesses before 
the Magistrate. For, the result is that 
the evidence concerning this extra-judicial 
confession is first disclosed before the 
Court of Session, and there the witnesses 
to it are Soma and Valku. Soma, whether 
for the reasons stated or for other reasons, 
made no allusion to this incident in the 
Magistrate’s Court. Valku was not examined 
before the Magistrate at all, He was first 
called in the Court of Session. Now if 
Valku is to be believed; when this -confession 
was made by the accused to a group of 
villagers the Patil was among the group, 
and it was the Patil who directed the 
questioning of the prisoner. If the Patil 
was present at all, it is, we think, natural 
and probable to suppose that it would be 
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he who would conduct this informal exami 
nation of the suspect. But a confession 
thus made to the Police Patil would clearly 
is true that Soma says 
that the Patil was not present when the 
villagers were examining the prisoner, 
But we see no particular reason why the 
evideneo of Soma on this point should be 
preferred to that of Valku. And, as 
we have said, if Valku’s statement be 
accepted, the confession goes out of the 
case. The matter, however, does not rest 
there; for there is, it appears to us, grave 
reason to doubt whether this extra- 
judicial confession was ever made at all. 
The witness Hari Rama who was the deceased’s 
employer, and who seems to be a witness 
of credit, deposes that “before the arrival 
of the Police we made inquiries about the 
murder, The accused did not make any 
statement before the Police came”. And 
this is the more significant as Hari Rama 
was one of the village party’ who found 
the deceased’s dead body on the bank of 
the river. The inference, therefore, would 
naturally arise that the alleged confession 
made to this group of villagers would bé 
as familiar to Hari Rama as to any one 
else. Hari was examined on the 6th July 
before the Court of Session, and on the 
same day the Village Police Patil, Dharma 
Hari, was first examined. In this statement 
the Patil says: “We did not make any 
inquiry before the Police came. The accused 
Rama did not give me any information". 
Soma and Valku were examined on thé 
12th July and the Patil recalled on the 
12th July bethinks himself for the first 
time of this alleged confession made to the 
villagers. It seems te us, therefore, to 
detract materially from the value of his 
evidence that throughout his deposition 
made on the 9th July this circumstance 
seems never to have occurred to his memory. 
Moreover thé Head Constable, Parbati 
Haibati, deposes that he arrived in the 
village on the night of the 23rd April, 
which would be some hours after, this 
alleged confession to the villagers, yet Parbati 
makes no effort to arrest the accused, nor 
is the accused arrested even when the 
Sub-Inspector arrives on 
morning at 7-30. He is merely kept under 
suryeillance, such as would be .amply 


the' following . 
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accounted for by the villagers! suspicion to 


which we have alluded, and is mot 
arrested till the night of the 24th. It 
- seems to us -that this- delay in the 


"arrest of the ‘accused -is also diffienli 
“to reconcile with the theory that the 
accused’ had ‘made a clean breast of his 
crime to his fellow-villagers on the 
afternoon of the 23rd. In this connection 
it may be added that the Patil’s report, 
Exhibit 4, made after the villagers had 
‘found the body by the bank of the river, 
contains no mention of the name of 
“the accused. We think, therefore, that the 
“case against the accused is not materially 
strengthened by this alleged confession to 
the villagers. 

^ Thére remains only the third piece of 
evidence upon which the prosecution have 
‘relied, and that consists in this that while 
the aceused was under the surveillance of 
‘the District Police he was allowed to go 
"home to take his meal, and that thereafter, 
“under the pretext of retiring for natural 
“purposes, he broke away frem those who 
were guarding him and leapt down a well 
some twenty cubits deep. We see no reason 
“whatever to doubt the truth of this evidence. 
"But the significance of it is much more 
‘uncertain. For the prosecution it is con- 
"tended: that the true meaning of it is 
‘that the accused, conscious of his guilt which 
he had confessed, made this attempt to 
commit suicide, and it cannot be denied 
that the accused’s conduct is consistent with 
' such a theory. On the other hand, it seems 
io us to be even more consistent 
with the theory that the accused had not 
confessed, but that being goaded and annoyéd 
‘and ` harassed by the villagers who were 
endeavouring to force him to confess the 
‘offence. of which they suspected him, he 
was’ unable to tolerate such treatment 
‘further and jumped into the well in order, 
temporarily at least, to liberate himself. It 
‘seems tous that this explanation of the 
‘admitted ‘conduct is even more probable 
‘than the explanation offered on behalf of 
the Crown. For if the accused, being 
guilty of this crime, bad made a clean breast 
of it by nieans of an open confession to his 
co-villagers, we regard it as not specially 
likely that he would, within a short time 
of such confession, have sought to commit 
suicide, While, therefore, we -have na 
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doubt as to the truth of this evidence of the 
third item inthe case for the Crown, we 
very gravely doubt whether the meaning of 
it is in favour of the theory which the Crown 
submits, 

in the case 
and, for the reasons which we have given, 
it seems to us impossible to hold that on 
this evidence any man could safely or pro- 


.perly be convicted whether of murder or of 


any other crime. 
We direct, therefore, that the accused be 
acquitted and discharged. 
Accused acquitted. 


MADRAS HIGH COURT. 
URIMINAL Revision Case No. 305 or 1915, 
ORIMINAL Reviston Petition No. 251 
or 1915. 

August 23, 1915, 

Present; — Mr. Justice Spencer, 

In re MUKKA MUTHRIAN AND OTHERS— 
AcccsED Nos. 1 To 4, 7 ro 10, 14 ro 19, 

24 AND 29—PETITIONERS. 

Penal Code (Act XLV of 1880), ss. 143, 147 —Lawful 
assembly, whether becomes unlawful by exciting others 
to wnlawjul acts—Rioting—Duty of Court. 

An assembly lawful in itself does not become 
unlawful merely by reason of its lawful acts exciting 
others to do unlawful acts. (p. 344, col. 2.] 

Beatty v. Gillbanks, 9 Q. B. D. 808; 51 L. J. M. C. 
117; 47 L. T. 194; 31 W. R. 275; 16 Cox. C. C. 138; 46 
J. P. 789, followed. 

An assembly of persons lawfully exercising their 
lawful rights would not become an unlawful assembly 
by repelling an attack made on them by persons 
who had no riglit to obstruct them nor by exceeding 
the lawful use of their right of private defence. [p. 
344, col. 2. 

Kunja Bhwniya v. Emperor, 15 Ind. Cas. 481; 16 C. 
W. N. 1053; 13 Cr. L. J. 481; 89 C. 896, followed. 

Where an assembly lawful in its origin subso. 
quently becomes unlawful and rioting takes place, it 
is the duty’ of the trying Magistrate to determine 
which party was the aggressor and how the riot 
acbually arose. [p. 344, col. 2.7 

Petition, under sections 485 and 439 of 
the Code of Criminal Procedure, 1898, 
praying the High Court io revise the 
judgment of the Court of the Sub. 
Divisional First Class Magistrate of 
Trichinopoly, in Criminal Appeal No. 18 
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of 1915, preferred against the judgment 
of the Court of the Town Second Class 
Magistrate of Trichinopoly, in Calendar Case 
"No..382 of 1913. 


‘Messrs, T. R. Osborne and P. R. Narayani- 
“sawmi Adyar, for the Petitioners.. 
~ Me. P, R. Grant, for the. Goyernment, 


ORDER.— After re-hearing the appeal.the 
Deputy Magistrate has aequitted the appel- 
lants on the charges of  house-trespass 
and mischief for the acts alleged to ‘have 
been committed during the second stage 
of the disturbance, 

He has confirmed the conviction of the 
present petitioners on the charges of 
rioting and voluntarily causing simple hurt 
for the acts alleged to have been com- 


mitted during the first part of the 
occurrence, namely, when the car was 
being taken in procession through the 


streets and when the Ambalagars were 
carrying’  sevatat kalis? ^in front of the 
ear. 


He draws the inference that the Ambala- 
gars intended to commit rioting because 
the carrying: of these bamboo sticks, which 
are said to be used for catching flower 
balls, was unprecedented on the occasion 
of the festival and was objected to by 
the Pallars. He adds: “To explain it still 
further, these sticks have been in the end 
‘the cause of the rioting, for it was the 
use’of those sticks that was remonstrated 
‘(stec) by the Pallars and ‘the obstinate 
attitude of the appellants in refusing to 
‘lay down the sticks that led to the 


riot." The Second .Class Magistrate - ex- 
pressed his views in this way:—' The 
‘Ambalagars (accused) have not gone 


tothe Village Munsif or to the Police Station, 
avhich is close by, to represent the appre- 
hended disturbance. The accused have on 
the other hand taken the law into their 
own hands. In the first place, the accused 
should not have taken the "sevalat kalis” 
in the face of the evidence tendered on 
their behalf that at a. previous festival 
the sticks were wrested from their hands 
by the then Village Munsif as it foreboded 
rioting. They have committed this initial 
error. Secondly, the accused, knowing that 
the Pallars are  stoutly opposing this 
procedure, should have ‘lost no time -to 
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‘seek the help of the Police and Magistracy, 
who are in close vicinity, to prevent the 


“disturbance.” 

This Court has already pointed ont 
in In ve Mukka — Muthiriyam (1) that 
ordinarily there would be no presump- 


‘tion that the mere carrying of “sevalat 
kalis” would be unlawful. 

In itself it was a perfectly lawful aet 
although it ‘may have been resented by 
the Pallars as against “mamul” and as an 
infringement of their rights. An assembly 
lawful in itself does not ‘become unlawful : 
"merely by reason of its lawful acts excit- 
ing others to. do unlawful acts [vide Beatty 
' v. Gillbanks (2)]- 

Of course, if the dista eae used their 
sevalai kalis to make an unprovoked 
attack on the Pallars, the assembly, lawful 
Jin its origin, would have become at once 
_an unlawful one. But the Deputy Magis- 
trate has not found that these accused 
were the aggressors. He says it is not 
necessary to decide which party was the 
aggressor and how the riot actually arose, 
In his- opinion, “these points need no 
consideration in a disturbance of this kind 
where both the parties have been accused 
of rioting.” In this he is mistaken, The 
‘defence let in evidence to prove that while 
the accused were peacefully carrying the 
sevalat kalis, a large body of Pallars 
with sticks seb upon them and beat and 
wounded them. The truth of this story 
has not been determined. At any rate there 
is no finding that it is false, 

It was held in Kunja Bhuntya v. Emperor 
(3) that an assembly of persons lawfully 
‘exercising their lawful rights would not 
become an unlawful assembly by repelling 
‘an attack made on them by persons who 
had no right to obstruct them, nor by 
exceeding the lawful use of their right of 
‘private defence. 

Individuals would doubtless be liable for 
particular acts of: hurt committed by them, ` 
which they failed to justify as done in self- 
defence, but here the Magistrates have not 
found any of the petitioners gailty of 
causing hurt, except constructively. 


(1) 31 Ind. Cas. 337. 

(2) 9 Q. B. D. 328; 61 L J.M.C. 117; WL T, 
194 31 W. R. 275; 15 Cox. O. O. 133; 43J. P. 789. 

(3) 15 Ind. Cas. 481; 39 0. 896; 16 C. W. N. 1058, 
13 Cr, L. J. 451. 
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. "The convictions are, therefore, set: aside. 
he fines imposed on the petitioners will be 
refunded, Doc y 

"a Convictions set aside, 


ü 


1 


BOMBAY HIGH COURT. ` 
CORIMINAL Rersrence No. 79 or 1915. 
September 9, 1915. | : 
Present:—Mr, Justice Batchelor and- : 
< Mr. Justice Hayward. 
EMPEROR-—PROSROUTOR - ~~~ 


versus ` : 


HARI BIJAL AND ANOTETER— ÁQCUSED. ? 

Penal Code (Act XLV of 1860), ss, 302, 149, 34, 141, 
l44— Gang of twenty persons armed. with deadly 
weapons—Arrest of two members of this gang by 
willagers—Subsequent murder of one of villagers by a 
member of gang at large—Arrested men whether liable 
for murder—Intention to commit dacoity—Burden 
of proof—Common object of gang. 

Whore a gang of persons making preparations to 
commit dacoity was discovered and pursued by a 
body of -villagers who succeeded in arresting two 
members of the gang and just about this time one of 
the dacoits ab large fired his gun and killed . one of 
the pursuing party: j 

Held, that inasmuch as the separation of the two 
accused from the gang was prior to the murder, 
neither section 149 nor section 34 of the Penal Code 
applied, and the accused could not be held liable for a 
murder committed by a member of the gang to 
which they no longer belonged; [y. 846, col. is] 

(2) that as the prosecation had failed to prove that 
there was an intent to commit dacoity, or that the 
party made any movement towards the commission 
ofa dacoity, the charge under section 899 of the 
Penal Code must fail; [p. $46, col. 2.] 

'(8) that since there was no proof that the common 
object was dacoity, nor any evidence that any force 
or violence was used by the accused party up till 
the time when the two accused were unwillingly 
removed from membership of the party, the acoused 
were not guilty of an offence under section 148, 
Indian Penal Code; [p. 347, col. 1] c 

(4) that the accused assembly of about 20 persons 

“ing field at dead of night, many nf these persons 
being armed with deadly weapons, was undoubtedly 
an -unlawful assembly within the meaning of section 
141, Indian Penal Code, and since beth the accused 
were so armed, they were liable to punishment under 

. section 144,  [p. 347, col. 1.] 


Criminal reference made by the Addi- 
` tional Sessions Judge at Ahmedabad. ~ 

. Mr. G. S. Rao, for the Accused. 
_. Mr. 8. S. Patkar, (Government 
dorthe.Crown,. . f 


Pleader), 
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JUDGMENT.—This isa reference mada 
by the -learned Additional Sessions Judge of 
Ahmedabad in a case in which the two 
accused, Hari Bijal and Ganda Hari, were 
charged snier alia with the murder of a 
village Pagi, named Jiva Becher. The learnad 
Sessions Judge was for convicting the 
accused on the evidence, but the Jury were 
unanimously of opinion that the ascused were 
“not ‘guilty.’ The learned Judge, thinking 
it necessary in the interests òf justice to do 
so, has submitted the case for this Court/s 
orders. : 

Very briefly stated, the story for the pro- 
secution is' that onthe-night of the Sth 
April & gang of persons, making prepara- 
tions to commit dacoity, was discovered in 
‘the village limits and was pursued by a 
‘body of villagers. But while the daccits— 
sò to call them—were yielding before the 
advance of the villagers, these two accused 
‘were seized and arrested by two of the 
‘villagers, and'that at or about this critical 
moment one of the dacoits ‘at large fired 
his gun and killed the deceased Pagi. 
The evidence is not consistent as to the 
precise time at which the Pagi was killed, 
and it seems to us that we are bound to 
adopt that version of the prosecution story 
‘which bears least heavily upon the accused, 
That is, the version, to which several pro- 
gecution witnesses deposed, that the two 
accused were arrested before the unseized 
dacoit shot at and killed the deceased. On 
that state of facts ib appears to us that 
the two accused cannot be visited with 
liability for the murder committed by a 
member of that -gang:to which they no 
‘longer belonged.: In so far asthe common 
object of the unlawful assembly had been 
originally to commit a .dacoity, that object 
at the critical time must, in our view, be 
taken to have been abandoned. And the 
‘two accused being, by force of circumstances 
separated from the gang, the subsequent 
murder committed by one who stil re. 
:maied a member of the gang ought, we 
think, to be regarded in fact asan inde- 
-pendent and isolated act for which the two 
accused .cannot be held liable. The ease 
would seem clearer if an interval of half 
an hour, say, had elapsed between the arrest 
of the two accused by the villagers and the 
shooting of .the Pagi by the dacoit. Yet 
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in substance there seems to us to be 
no difference between that case and the 
case which we have here, where some unknown 
interval, less than half an hour but 
appreciable, separated the two events. The 
important point is that the separation 
of the two accused from the gang was 
prior to the murder on the evidence 
for the proseeution, and in that view of 
‘the case we hold that neither sections 149 
nor section 94 of the Indian Penal Code can 
render the accused liable for the murder as 
if the murder had been within the common 
intention or the common object of the 
accused and other persons. We find asa 
fact that it was not within such common 
Intention or object. 

We think, therefore, that on this re- 
ference the accused are entitled to be 
acquitted and discharged on the charge of 
murder. 

We have now to deal with the appeals 
from the convictions recorded under sections 
148 and 399 of the Indian Penal Code, the 
former section dealing with the offence of 
rioting when armed witha deadly weapon 
and the latter dealing with the offence of 
preparation made for daeoity. Here the 
Assessors were of opinion that the accused 
should be acquitted. In our opinion the 
evidence does not suffice to establish the,guilt 
‘of either of these appellants under either of 
these charges. 


It seems tous that much significance is due 
to the prosecution evidence as to the occur- 
rences on the 7th April, that is, the day pre- 
ceding this alleged crime. On that day it is 
clear that, according to the case for the prose- 
eution, the Pagis of Packham and the Pagis of 
Fedra had an interview concerning their reci- 
procal tendencies to theft, which endedinangry 
words and angry feelings. The accused No. 
lis Pagi of Pachham, and, according to the 
case for the prosecution, was the leader of 
the gang of the dacoits as the prosecution 
.described them. The evidence, however, 
as to the eventsof the Vth April suggests 
that the mere assembly of the accused's 
party in the field of Devising to the 
south of Fedra is insufficient to show that 
the common object of that assembly was 
the offence of dacoity, or that the persons 
‘assembled were preparing to commit a 
.dacoity. The more probable. view, it seems 


INDIAN CASES. 


[1915 


to us, upon the prosecution’s own evidence, 
is that the accused party were assembled 
there in order to intimidate the villagers 
of Fedra, but without any specific intent 
to commit dacoity. The burden of proving 
that there was an intent to commit dacoily 
lies, of course, upon the prosecution and 
that burden has not been discharged by 
the evidence which has been produced, 
Indeed, there is practically no evidence 
at all on the subject, if we except the 
doubtful statement of the witness Budhia 
that the accused’s party were “sitting secretly 
as if lying in ambush to commit a dacoity.” 
But the party made no movement towards 
the commission of a dacoity. On the con- 
trary, they stayed whore they were until 
challenged by the villagers of Pedra. This 
view of the case seems to us to receive 
support from the two great difficulties 
which confronted the prosecution before 
the Sessions Court. We mean, first, the 


.grave divergence between the account given 


in the Mukhi’s report antl the account 
given in the.eye-witnesses’ depositions, and, 
secoudly, the inability of these eye-witnesses to 
supply an intelligible explanation of how 
it happened, on the theory of a 
dacoity, that two of the intending dacoits 
were arrested, although the intending dacoits 
and the pursuing villagers do not seem to 


-have come into any actual conflict, and of 


the pursuing villagers not one received 
any blow or injury except, of course, 
the unfortunate man who was killed on 
the spot. . 

We think that if due weight is allowed 
to'these circumstances and to the evidence 
concerning the meeting at Ratanpur on the 
7th April, the only conclusion possible is 
that the prosecutión have failed to show 
that the 'accused's party were _ assembled 
with the object of committing a dacoity. 
The charge, therefore, under section 399 


‘must fail. 


The charge under section 148 is also 
unsustainable, because by the definition in 


‘section 146 the offence of rioting is :con- 


stituted where force or violence is used 
by an unlawful assembly in prosecution of 
their common object. Now, here, as we 
have said, there is no proof that the 
common object was dacoity, and moreover, 
there is no evidence that. ang force. ar 
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violence whatever was used hy the accused’s 
party up till the time when two accused 
"weré unwillingly removed from memership of 
that party. Therefore, the charge under sec- 
‘tion 148 also fails. 

| “It seems to us, ‘however, that the 
“accused's assembly of about twenty persons 
“in, the field of Devising at dead of night, 


“many of those persons being armed with. 


‘deadly ‘weapons, was undoubtedly an unlaw- 
‘ful assembly within the meaning of section 
‘141, the common object of those persons 
"being, as is proved by the evidence, to 
commit mischief or criminal trespass. 
‘That. being so; the two accused are properly 
‘liable as members of an unlawful assembly, 
“The evidence shows that the first accused 
"was armed with a gun and the second accused 
“with a somewhat formidable knife. The 
‘consequence, therefore, is that both are 
liable to punishment under .section 144, 
"We convict the appellants under that 
‘section and sentence each of them to two 
“years rigorous imprisonment. 
Convictions and sentences modified. 


MADRAS HIGH COURT. 
Criminal ÁPPEAL No. 387 or 1915. 

. September 18, 1915. 
Present:— Mr. Justice Sadasiva Aiyar and 
Mr. Justice Phillips. 

“In re MUTHUMADA N ADAN—Paisonen— 


APPELLANT. 

Penal Code (Act XLV of 1860), s. 800,, Baception 
4—Use of knife—No risk of s serious hurt to person using— 
-Offence. 

Exception 4 to section 300 of the Indian- Penal 
Code does nob apply to the case of an acoused, who 
“nies a knife where there is no appreciable risk of 
“even serious hurt tg his person. 

Kadalkar ayandi v. Emperor, 
followed. . 

Abnenltngatns ihe order of the Court 
zof Session of. the Tanjore Division, in -Case 
No. 24 of the Calendar for 1915. 

. The Public Prosecutor, for tho 
pe ies 


- JUDGMENT.—The nse-of a knife by the 
‘accused when thére was no appreciable 
‘risk of even serious hurt to his person 
makes it diffienl& to hold that Exception 4, 
4o ‘section 300, Indian Penal Code, could 


4 Or. Le Rev. 978, 


coer: 


INDIAN CASES, 


347 
EMPEROR t, BAI MAHALAXMI, 


apply to his case. ` [See Kadalkarayandi v. 
Emperor (1).] 

On the evidence the learned Session’ 
Judge rightly convicted the appellant of 
murder. The sentence of transportation 
for life, passed on the appellant, being 
the lessor of the only two possible sen- 
_tences for the offence, is confirmed and this 
_appeal is dismissed. 3 
Appeal dismissed. 


(1) 40r. L. Rev. 873. 





. BOMBAY HIGH COURT. 
. CRIMINAL Application FOR Revision No. 189 
or 1915, | 
August 6, 1915. 
Present:—Mr. Justice Shah and Mr. Justice 
Hayward. 
EMPEROR-—PnRossECUTOR 
versus 
BAI MAHALAXMI AND ANOTHER—-Á CQUSED 


APPLICANTS. 

Criminal Procedure Code (Act V of 1898), s. 209— 
Inquiry preparatory to commitment— Prosecution evi- 
dence, unreliability of—Duty of Magistrate to discharge 
—Preliminary inquiry, necessity of, for commitinent— 
Prosecution witness, cross-examination of, by Magistrate, 
if allowed. 


If inan inquiry preparatory to commitment, the 


' évidence tendered for, the ‘prosecution is totally 


unworthy of credit, it is not only within the power 
of the Magistrate but it is his duty to «discharge the 
accused under section 209 of the Criminal Procedure 
Code, Fp. 348, col. 2.] 

In ve Bat Parvati, 8 Ind. Cas. 


631; 35 B. 163; 12 


- Bom. L. R. 923; 11 Or L. J. 692, followed. 


.Where, therefore, on a complaint being lodged 
against two persons under section 477, Indian Penal 


| Code the Magistrate did not issue any process against 


“one butexamined him as a witness in the course of 
“the inquiry against the other and also cross-examined 
the complainant's witnesses and after recording the 
whole evidence discharged the accused on the ground 
-that in his opinion the evidence was very interested 


- and unreliable, but the Sessions Judge set aside tho 
;order of discharge and remanded the case to the 
“Magistrate with instructions to commit both the 
“accused: 


. Held, (1) that the A Magistrate was wel within his 
z powers in eross-examining the prosecution witnesses 
| and in considering whether the witnesses examined on 
behalf of the prosecution wére pone di bles (p. 818, col. 2; 
- p. 349; col. 2.] 

(2) that in so far as no enquiry whatever was made 
against the second acoused under Chapter XVIII of 
the Criminal Procedure Code, he was not liable to 

‘any order of committal by the Sessions Court. [p. 
“849, col. 1: p. 350, col. 1.] 

t' Criminal application for revision from 
'an order: passed by ane Reston: Jaage of 
‘Ahmedabad, - - ~ 


> 


. 848 
EMPEROR t, BAT MAHADAXMI,.. .. 
. Mr. T. R.-Desat, for the Applicants. 
Mr, G. N. Thakore, for the Complainant. 
J UDGMENT, 
. Suan, J.—This dpplication: arises out ofa 
| complaint mads by one ‘Kanaiyalal against 


two persons, Bai Mahdlaxmi and Shankarlal. 
He charged these.bwo persons under section 


477 of the Indian Penal Code and alleged - 


that a certain page containing two khatas 
of the accused in an acgount-book, of his 
was torn and burnt by Bai Mahalaxmi in 
the presence of Shankarlal, when he had 
gone with his account book io demand 
money which was due by these persons 
to him. 

The proceedings ators the Magistrate 
were under. Chapter X VIII of the. Criminal 
Procedure Code, the offeuce charged being 
exclusively triable hy a Court of Session. 
The Magistrate did not issue any process 
against Shankarlal, kut examined him as 
a witness in the course of the inquiry 
before him. After recording the evidence 
‘which the complainant adduced, the learned 
“Magistrate discharged the accused, Bai 
Mahalaxmi, on 

opinion the evidence was very, interested 
and unreliable and that he did not at all 
- believe it. 

Against this order of discharge there was 
‘an application by way of revision to 
the Court of Session by the complainant, 
“On this application the learned Sessions 
Judge has set aside the order of discharge 
“and remanded the case to the Magistrate with 
§nstructions to commit. It is this order Of 
‘the Sessions Judge that is now sought to 


be revised. 


Tt is urged on behalf of the appplicants, 
who were the persons originally charged by 
'Kanaiyalal, that the learned Sessions Judge 
has erred in law in stating the powers 
cof the Magistrate in dealing with a. case 
under Chapter XVIII. The learned Sessions 
Judge says in his order that the Magis- 
‘trate has strained his powers. In the first 
place he seems to have himself cross-ex- 
amined the prosecution witnesses. In the 
second place it is no part of the duty of 
‘the Committing Magistrate to find on the 
truthfulness of witnesses. 
of witnesses, if true, make out a prime 
facie ease against the accused and if the. wit- 
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the. ground that in his‘ 


‘that view of the ‘case I am 


If the evidence ` 
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‘nesses are not patently false, lie" ought ‘to 


commit.” And further on he .says as fol- 
lows:— ‘Yet the circumstances might be such 
+I do not say that they are or are’not~ that 
the trying Court ought to convict on the, evi- 
‘dence’ ‘of. the complainant." In thé order 
‘which: he has made there is no indication 
of, hig opinion as to the credibility of the 
witnesses examined on behalf of the com. 
‘plainant, nor is there any indication of any 
circumstances’ which, in the’ opinion of the 
‘learned Judge, wight justify a conviction 
“by the trying Court. 

With this view of ‘the powers of ‘the 
Magistrdte before whom an inquiry is held 
.l am unable to 
agree. It has been pointed out in a num- 
“ber of cases of this’ Court, of which I 
need refer to only’ one—In re Bai Parvate 
(1)—that if “the evidence tendered for the 
‘prosecution’ is totally unworthy of credit 


‘it is not only within the power of "the 


Magistrate, but it is his duty to discharge the 
accused under section 209 of the Criminal Pro- 
cedure Code. It seems to me that in this 
case the Magistrate was well within his 
powers in cross-examining the prosecution 
witnesses and in considering whether the wit- 
nesses examined on behalf of the prosecution 
were credible. s 

. As regards the circumstances in the case 
outside the oral evidence, as I have already 
said,. we have ‘no indication in the order 
of the.learned Sessions Judge ‘nor have 
they been indicated to us in thecourse of 


-the argument here on behalf of the com- 


plainant. We have heard the learned 


: Pleaders on the merits of the case, and I 


“am unable to. say on a consideration of 


:those arguments that the Magistrate under. 


the circumstances of this case was not 
justified in.. describing the evidence as 
being very interested and unreliable. On 
“clearly of 
opinion that the Magistrate was not only 
Justified but bound to discharge > the 
‘accused, 

There is one other point with. regard to 
the accused Shankarlal. So far as he is con- 
cerned, there was no inquiry whatever 
against him under Chapter XVIII. On the 
contrary, he was examined as a witness i in 


* (1) 8 Ind. Cas. 031; SOM 168; 12 Bom. L. R. 928; 
410nd. 4.692, ..- 
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the case by thé Magistrate. - The learned 
Sessions Judge, however, in setting aside 
the .order of discharge and in issuing in- 
structions to the Magistrate to commit, 
apparently made an order against. this 
petitioner also. It is difficult to see how, 
so far as he is concerned, any order to 
commit him to the Court of Session could 
be made without a preliminary inquiry 
"under Chapter XVIII of the Code. In 
his case, there is this additional | reason 
for not upholding the order *of the Sessions 
‘Judge. 


On these grounds I make the Rule 
absolute and set aside the order of the Sessions 
Judge. 


Harward, J.—I concur. The complainant, 
Kanaiyalal's case briefly wasthat he had taken 
‘two khatas from the two accused, Bai 
Mahalaxmi and Shankarlal, and that some 
time afterwards on going to recover his 
money, they bad been torn up by the 
accused Bai Mahalaxmi, with the connivance 
of the accused Shankarlal. Kanaiyalal had, 
‘therefore, to prove two things, one that 
‘He actually: had taken khatas from the 
accused, and secondly, that they had been 
torn up by the accused woman with the 
connivance of the other debtor. 

With regard to the first point the direct 


evidence consisted solely of the statement ` 


of Kanaiyalal. He produced, it is true, an 
account book, but that was unpaged and 
unindexed and was not capable of being 
tested by reference to any other account 
‘books, such as: the day-book commonly 
‘kept by money-lenders. It is true that the 
‘remnants of a torn page appear in this 
‘hook, but they were only the remnants 
containing no writing whatever on them and 
could, without any difficulty, have been 
-subsequently inserted in the book. It sis 
‘true that he called the Manager, Trikamlal, 
‘of the firm from whom, it was alleged, he 
.got the money to pay the two  aceused, 
but that Manager was not able to give 
‘any very definite evidence in corroboratioh 
of the loan. His statements in fact did 
“not agree with those of the complainant and 


' the books of the firm merely showed loans, 


to the complainant without any reference 
‘to their having been taken’ for the pur- 
“pose of payment to either of the accused. 
- Two: - other; witnesses "were cited “in the 
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‘is that not only shall there be 
in support of the charge but that they shall 
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vain ende&syvour to-supporb the alleged kha 
‘tas, one named Keshavlal, who alleged that 
the had been shown the khatas, and the 
other witness, Chimanlal, who alleged that . 
‘the had heard au -admission made to the 
effect that there were such shatas. It is 
difficult, in my opinion, to hold that these 
‘were credible witnesses as to the existence 
of ihe: khatas. 


^ With regard to the. other point, the 
‘fearing up of the khatas, the sole evidence 
was that of the complainant, Kanaiyalal, 


: and that was to the effect that they were 


‘torn up by the accused woman, Bai Maha- 
laxmi. He introduced another witness, 
Manilal, who was either a client or debtor 
‘of his who said that the following day 
some admission was made as to the matter 
by accused Shankarlal. It is again, in my 
'opinion, diffieult to hold that these were 
credible witnesses of the sómewhat improb- 
'able story of the tearing up of thé 
khatas. : 


It seems, to me, therefore, that prima 
facie it was rightly held that there were 
no credible witnesses of the alleged offence 
and that the two accused were rightly 
discharged by the Magistrate. Nor does it 


‘appear to me that the witnesses were actu- 


ally considered to have been credible 
witnesses by the learned Sessions Judge. 
What he stated was that their trathfulness 
ought not to have been considered and 
that. they should not have been cross-exa- 
mined-and if their truthfulness had not 
been considered and they had not been 
cross-examined, then it would have been 
impossible to say that they were patently 
false..witnesses, that is to say, that their 
bare statements without further investiga 
tion ought to have been acted on, and 
that if these bare assertions were not pa- 
tently false, then the accused ought to 
have been ` committed for trial by the. 
But this does not seem to 
me to be the law laid down in the deci- 
‘gions.’ What has been insisted on in them 
witnesses 


-be credible witnesses. And in departing 


-from this position and stating that all that 


is required is that they shall not be pa- 


“tently | false, it appears to me that an error 


of law has been committed by the learned 
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Sessions Judge. The legal position has been 
sufficiently indicated in the case of Emperor 
v. Rawji Hari (2) and in a recent case in 
In re Bai Parvati (1). It appears to me, 
therefore, that for these reasons the order 
to commit the accused No. 1, Bai Maha- 
laxmi, and the accused No. 2, Shankarlal, 


passed by the learned Sessions Judge cannot ` 


be supported by this Court. 
There is also in the case of accused 


No. 2 Shankarlal this further serious objec-: 


tion that no inquiry at all has as yet been 
‘made into the care against him with a 
view to his committal to the Sessions: No 
process seems to have been ever issued 
“against this accused. He would, therefore, 
appear not to have been liable to any im- 
mediate order of committal by the Sessions 
Court. 

I concur, therefore, th 
learned Sessions Judge in 
the accused must be set aside 
Court. 


that the order of the 
the case of both 
by this 


Rule made absolute. 
(2) 9 Bom. p. R. 225; 5 Cr. L. J. 218. 


MADRAS HIGH COURT. 
CarursAL Revision Cases Nos. 3 AND 28 
or 1915. 

CRIMINAL REVISION PETITIONS Nos. lax D 24 

op 1915 AND CRIMINAL MISCELLANEOUS 

Partitions Nos. 186 awp 187 or 1915. 
August 9, 1915. 
Present:—Justice Sir William Ayling, KT., 
Mr. Justice Tyabji. 
SANKAR RANGAYYA AND ANOTHER— 
COMPLAINANT 
versus 
SANKAR RAMAYYA AND ANOTHER— 
ACCUSED. 

Criminal Procedure Code Act V of 1898), 65. 345, 
* 428 (1) (d), 489—Composition, when can be effected — 
Order allowing Composito nature of Ig Court, 
1 E OSLÉLON IN 7 $ e 
a ng eg this Criminal Procedure Code is 
exhaustive of the circumstances and conditions under 
which composition can be effected. [p. 351, col. 2.) 


‘An order allowing composition of an offence is not 
án incidental order within the meaning of clause (d) 
‘of section 423, Criminal Procedure Code. [p. 352, col. 
lL : T 
LN Piyari v. Emperor, 9 Ind. Cas. 606; 82 A. 153; 
8 A. L. J.-108; 11 Cr, L. J. 208, dissented from, 
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An offence cannob be allowed to be compounded 
when the case comes before the High Court in 
revision. [p. 361, col. 2.} 


Petitions under sections 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 
ihe High Court to revise the convietions of, 
and sentences passed upon, the accused in 
Calendar Case Nos. 77 and 84 of 1914 and 118 
and 119 of 1914, on the file of the Court of 
the Joint Magistrate of Bezwada, and crimi- 
nal miscellaneous petitions filed by all the peti. 
tioners in the above two criminal revision 
petitions for sanction to give effect to 
the compromise petitions entered into by both 
parties, ` 

Criminar Revision Case No. 3 or 1915. 

Mr. T. Ramachandra Row, for the Peti- 

tioners. . 
Criminal Revision Cass No. 28 or 1915. 

Mr. Gant. Venkataramiah, for the, Peti- 
tioners. 

Mr.Nugent Grant, Acting Public Prosecutor, 
on behalf of Government. 


ORDER. 


TvAnjt, J;— The first point involved in this 
revision case is, whether the desire of the par- 
ties to compound the .offence of causing 
grievous hurt punishable under section 325 
of the Indian Penal Code can affect our deci- 
sion. The point arises in a case where two 


- brothers brought a charge and counter-charge 


against each other for causing grievous hurt 
and rioting and each of them was sentenced 
by the Joint Magistrate to one month's rigor- 
ous imprisonment, 

From these sentences they could not appeal, 
but they have applied in revision and are now 
desirous of compouriding. 3 

The composition of offences is dealt with in 
section 345 of the Criminal Procedure Code 

Sub-section (1) specifies the offences which: 
may be compounded withont leave of Court 
by the injured person. It contains no refer- 
ence to the stage at which the proceedings 
may lie. j 

Sub-section (2) provides that the offence of 
causing grievons hurt may, with the permis- 
sion of the Court before which any prosecu; 
tion for such offence is pending, be compound- 
ed by the person to whom the hurt has been 
caused. i 

, Sub-sections (3) and (4) extend the sphere 
of composition by permitting it: (a) in the 
“cases of abetments of and attempts to commit 
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the offences that may be compounded and (b) 


by permitting guardians of minors, etc., to 


compound. 
_ Sub-section (5) refers to cases where a per- 
‘son has been committed to trial or where. he 
has been convicted and he has appealed, in 
‘either of which cases it is provided that no 
composition for the offence shall be allowed 
without the leave of the Court concerned. 
Sub-section (6) gives to a composition the 
effect of an acquittal. 
Sub-section (7) disallows 
except as provided by the section. 


composition 


The section, therefore, contains provisions 
with regard to (a) the persons who may 
compound; (b) the nature of the offences that 
may be compounded; (c) the stage of the 
criminal proceedings at which thecomposition 
issought to be made; (d) it also provides that 
in regard to some offences the mere consent 
of the injured person shallnot suffice for 
composition: he must obtain the permission 
of the Court, the Courts being specified 
whose permission to. compound has to be 
obtained. 


Sub-section (7) must, therefore, be taken 
to mean that no offence shall be compounded 
except where the provisions of section 345 
are satisfied as to each -of these four matters. 

The section mentions the Court before 
which the prosecution is pending, to which 
the aceused is committed for trial and before 
which an appeal is pending. There is no 
reference to the High Court in its revisional 
powers. Conversely it is noteworthy that 
section 439 (which defines the powers and 
functions of the High Court in revision 
does not refer to section 345, 


Tt would, therefore, seem that if an offence 
were allowed to be compounded when the 
matter is pending before the High Court in 
revision, it could not be.said that the 
composition was as provided by section 345 
in two respects (1) as tothe stage of the 
proceedings, (2) as to the Court which, it is 
provided by the section, must give leave. It 
follows that the offence cannot now be 
compounded. | 

It was argued before us that we are em- 
powered (sitting in revision) to allow the 
composition to be made by reason of 
section 423 (1) (d) read with section 439 
(1). For this argument it is contended that 
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the giving ‘of leave to compound is merely a 


-consequential or incidental order, a contention 


that was accepted in Ram Piyari v. Emperor 
(1); butrejected in RamChandra v. Emperor(2). 
Knox, J., who decided the latter case sitting 
alone, was a party to the earlier decision 
also but his attention was not drawn toit 
and he does not notice it. 

In connection with this argument Töbserve 
that -the Code in no place specifically em- 
powers any Court to give permission to 
compound; nowhere is there any special 
provision conferrihg distinct powers to sanc- 
tion compositions. In section 845 (2) the 


: permission of the Court is referred toasa 


condition precedent to the act of the parties 
having any effect; and in section 345 (5) the 
absence of such permission is' mentioned as 
depriving the composition of any effect; but 
in each ease it is assumed thatthe Court has 
power to give permission provided there is 


‘any occasion, for granting permission. 


The point of view from which the sub- 
sections are drafted is, however, that it is the 
injured person who has to be empowered to 
compromise and the difficulty in the way of 
compromise in revision is, in my opinion, not 
so much that the Revision Court has not been 
specifically authorised to grant permission, 
but that the parties are not allowed to com- 
pound except atthe stages when the pro- 
secution is pending, or the accused has been 
committed for trial, or an appealis being 
heard from a conviction. The absence of 
any power being given to the injured person 
to compromise when matters are before the 
Revision. Court is fatal by reason of 
section 345 (7). 


In my opinion, therefore, the offence cannot 
be compounded at the present stage. 

AYLING, J.—I have had the advantage of 
perusing the judgment of my learned brother, 
and coneur in the conclusion at which he 
has arrived on the prelimiuary question for 
our decision. 


In my opinion section 345, Criminal 
Procedure Code, is exhaustive of the cir- 
cumstances and conditions under which 
composition can be effected. No other mean- 


(1) 5 Ind. Cas, 696; 32 A. 158; 7 A. L. J. 108; 1T 
Cr. L. J. 208. à 
(2) 28 Ind, Cas, 103; 37 A. 127; 13 A. L. J. 1045 16 
Cr, L, J, 247, 
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ing can be giver to'clause (7). With ‘great 
‘respect tothe learned Judges who decided 
"Ram Piyari v. Emperor (1), T cannot see how 
an order permitting composition can be treat- 
‘ed as an “incidental order" within the 
meaning of clause (d) of section 423, Crimi- 
nal Procedure Code and I do not think that 
section coufers on an Appellate Court any 
powers relating to composition independent 
of section 345. 

By Tus  Counr.—Dealing with the 
revision petitions on their merits we see 
no reason to interfere with the convictions. 
As regards sentences, the Public Prosecutor 
represents that in view of the family nature 
‘of thé quarrel and the other circumstances 
of the case, it is not necessary to send the 
‘petitioners (who are now on bail) back to 
prison. We are disposed to take the same 
'view, and we reduce the sentences in each 
ease to the terms of imprisonment already 
undergone by the petitioners. The bail 
bonds are discharged. 

Convictions upheld ; Sentence reduced. 





BOMBAY HIGH COURT. 
OriminaL REVISION APPLICATION No, 187 
' or 1915. 
August 12, 1915. 
Present:—~Mr. Justice Shah and Mr. Justice 

Hayward. . 

BABAN DAUD— Accusep 

versus 

. EMPEROR-—PnRosECUTOR. : 

Trial—Criminal Circulars of Bombay High Court, 
Circular No, 87—Trial on, holiday, if irregular—Right 
of accused to defend himself. 

A trial of an accused person ona. Sunday or any 
other holiday would nob necessarily make the pro- 
ceedings invalid, but is irregular as being contrary to 
the provisions of Circular No. 87 of the Criminal 
Circulars of the Bombay High Court. [p. 852, col. 2; 
p. 358, col. 1] 

Where, therefore, the trial of an accused was com- 
menced and practically finished on a Sunday, the 
accused being unable to engage a Pleader, and the 
judgment was pronounced on the following day: 

Held, (1) that there was an irregularity in pro- 
cedure which had prejudiced the accused who could 
not be said to have had a fair opportunity to defend 
himself; (p. 358, col. 1.] 

(2) that the fact that the acoused did not ask the 
Court to adjourn the case did nob make’ any differ- 
ence. [p.353,col.1] 

Criminal ‘application for. revision from 


gonviction and sentence passed by the Firs 
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Class Magistrate at Pandharpur confirméd 
on appeal: by thé Sessions Judge at Shola- 
pur. 

Mr. Jinnah (with him Mr. D. G. Dalvi), 
for the Accused. 

Mr. S. S. Patkar (Govern ment Pleader), 
for the Crown. 


JUDGMENT. 


Suan, J.—The petitioner in this case was 
arrested on a charge under section 457 
of the Indian Penal Code on the 13th of 
January 1913. He was kept in custody 
at Pandharpur ‘and tried on the 17th of 
January 1915, which was a Sunday. The 
trial was commenced and practically 
finished on that day. The judgment was 
given on the 18th of January. He. was 
convicted and sentenced to eighteen months’ 
rigorous imprisonment. < 

In the pétition before us’ he has 
complained that he was improperly tried 
on a Sunday, and that if he had mot 
been so tried, he would have been in a posi- 
tion to engage a Pleader and to defend him- 
self properly. It is not argued before us that 
the trial held on a Sunday is illegal. 1t 
seems to me, however, that having regard 
No. 87 of the Criminal 
Circulars of this Court, ordinarily if is 
not proper to hold a trial on a Sunday. 
In the present case it is not suggested 
that there was any urgency or any special 
circumstance for adopting this unusual 
course, I am, therefore, of opinion that 
under the circumstances of this case 
it was not proper for the Magistrate 
to have tried the petitioner on a 
Sunday. : 


* From the facts disclosed in the petition 
here and. from the report of the Magistrate 
which was called for on the petition to 
this Court, it appears that the accused 
was probably prejudiced in this case on 
account of the trial having been held on 
à Sunday. While he was in custody at 
Pandharpur on the 15th of January, he 
had sent a letter to his father at Hotgi 


through the Mamlatdar informing him 
that he was arrested and requesting his 
father and mother to go at once with 


money to Pandharpur. The mother arrived 
at Pandharpur with the money on Sunday; 
the 17th January, after. the trial was ove 
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If the trial had not been held on the 
l7th January, it is probable that on the 
following day the accused would have been 
in & position to engage a Pleader and to 
make such arrangement for his defence as 
he might have thought proper. Under 
these circumstances it seems to me that 
there has been an irregularity in the 
procedure which has prejudiced the accused, 
and that the accused cannot be said to 
have had a fair opportunity. to defend 
himself. It is quite true, as pointed out 


by the Magistrate in his report, that the: 


accused did not request the Court on the 
l7ti to adjourn the case, and when he 
was asked whether he had a Pleader, he 
said that he had none. But this circum- 
stance by itself does ‘not, in my opinion, 
affect the conclusion which I have already 
stated. 

The result, therefore, is that we set 
aside the eonviction and sentence and order 
a re-trialof the accused according to law. 

We leave it to the District Magistrate 
to determine whether under the circumstances 
the re-trial should take place before the 
same or any other Magistrate. 


Haywarp, J.- I concur. I have no doubt 
that the applicant bona fide intended to 
engage a Pleader. He was arrested on 
Wednesday night and on the Friday sent 
a letter to his father asking for pecuniary 
assistance. In reply to that letter, his 
mother arrived after’ the trial was over 
on the night of Sunday. It is true he was 
asked at the trial whether he had got a 
Pleader, but at that time having no answer 
to his letter, he naturally replied he had 
not got a Pleider. When his mother 
arrived on the night of Suuday, the trial 
was practically over. It was not, therefore, 


unnatural that she also did not specifically. 


mention the need of a Pleader. It is 
moreover to be observed that there would 
probably have been no opportunity of 
engaging a Pleader on the” spot on that 
day, which was a Sunday when Pleaders 
would not ordinarily attend the Court. 
The trial on a Sunday or any 
holiday would not necessarily make the 
proceedings 
opinion, 
provisions of Circular No. 3° of the 
Criminal, Cieulars of this High Court. 


23 


invalid, but it would, in my - 
be irregular as contrary to the - 
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It seems to me that the applicant was 


distinctly prejudiced’ by this irregularity 
in respect of his right to be represented 
by a Pleader, a right given to every 
accused person by the specife provisions 
of section 340 of the Criminal Procedure 


Code. The case against the applicant was 


not a petty one but serious, and was, in 
my opinion, one in which it was desirable 
that he should be defended hy a Pleader. 
It is, therefore, necessary, in my opinion, 
to set aside the conviction and sentence 
and ordera re-trial which should be either 
before the same Magistrate or such other 
Magistrate as might be selected by the 
District Magistrate. i 
Conviction and sentence set aside. ` 


MADRAS HIGH COURT. 
Criminar APPBAL No. 486 or 1915. 
October 22, 1915. 

Present:—Mr. Justice Abdur Rahim. 
Inve N. VENUGOPAL MUDALY— 

i PRISONER—- APPELLANT. 

. Penal Code (Act XLV of 1860), 8. 415 —Cheating— 
Wrongful gain or loss. 

Section 4 5 of the Indian Penal Code dors not 
requre, and does norsay, that to constitute the 
offence of cheating, the wrongful gain must be 
made out of the person deceived. It simply provides 
that there may be either wrongful loss to the person 
deceived or wrongful gain to the person who 
deceives — [p. 854, col LJ 

Khan Singh v. Emp) ‘ess, 25 P. R. 1890 Cr. followed, 

Appeal against the order of the Court of 


the 3:d Presidency Magistrate, George Town, , 


Madras, in Calendar No. 12355 of 1915. 
Messrs. R. Shadagopachariar and R. V. 
Seshagéri Row, for the Appellant. 
The Crown Prosecutor, for the Government. 


JUDGMENT.—I think that in this case 
there can be no doubt that the convictions are 
right. The accused somehow or other got 
hold of orders sent to two different 4rms und 


sent value payable articles to the persons - 


who had sent the orders. In one case it 
appears thab the articles sent were not what 
were wanted, though, as stated, it may be that 


the market price of the articles actnally sent 


was the ‘same as or even a little more than 
the price of the articles ordered.' In the 
other case, it appears that three tins of a 
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particular: -medicine "were. wanted, and the 
accused senttwo larger tins. The evidencë 
is that they were practically of the same 
value as the threetins orderd. The accused 


in common with a large number of other. 


persons in Georgetown carry on the business 
of what is called "V. P. firms”; that is tosay, 
when men living outside Madras want certain 
articles which are to be had at the market 
these men receive their oiders, buy the 
articles and. send them by value payable 


parcel realising the price in that way. The- 
commission which. 


profit they make is the 


they receive from the shopkeepers. I think 


there can be little doubt that. prosecution. 


witnesses Nos. 2 and 7 were really deceived as 
to the man they weredealing with. They 
thought they were dealing with two other 
firms and not with the accused. The accused 
undoubtedly also made a profit in the 
nature of commission. It is argued by 
the learned Vakil for the accused that, 
granted there was deception, there was no 
fraud or dishonesty within the meaning of the 
Indian Penal Code, and he has cited in 
support of bis contention a ruling of the 
Punjab Chief Court reported as 
Kahn Singh Y. Empress (1). I am of opinion 
that there was. clearly dishonesty in this case, 
the dishonesty consisting in the wrongful 
gain which the accused made by imposing upon 
the prosecution witnesses Nos. 2 aud 7. 
law does not require, and does. not. say, that 
the wrongful gain must be made out of 


the person-deceived. ‘That is the other case. 


of wrongful loss which also is a constituent 
of dishonesty. But the Code provides that 
it may be either wrongful loss to the person 
déceived or wrongful gain to the person wko 
deceived. I confirm the convictions, ‘but this 
is apparently the first offence of the accused 
and the sentences are heavier than called 

-for. The sentence on the first charge is two 
months’ rigorous imprisonment and a fine 
of Rs. 250, in default further rigorous impri- 
sonment for four months. The sentence on 
the ‘second charge is the same. The sentences 
of imprisonment are to run one after another, 
The accused is said to have already under- 
gone about ten days’ imprisonment, I remit 
the rest. of the sentence of imprisonment, 
The fines will stand, 


Conviction affirmed: Sentence modified, 
om 25 P. R, 1690, Cr. : 
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` BOMBAY HIGH COURT. .- 
Crrainan APPEAL No. 113 or 1915. 
May 15, 1915. 
Dresent:—Mr. Justice Beaman and 
Mr. Justice Macleod: 
‘LAKSHMAN TOTARAM—Accusen 
— APPLICANT 
vérssu. 
` EMPEROR—RESPONDENT. . 

, Evidence Act (Lof 1819), ss. 33, 145—-Criminal trial 
— Sintement made by witness before Committing Magis- 
trate, admissibility of, in Sessions fn ial— Witness pro 
curable—-Practice— Procedure. 

The application of section. 38 of the Evidence Act in 
criminal cases ought to be confined within the 
narrowest limits. Where's witness is material, justice 
requires that he should, if possible, bé-examined nb the 
trial in the presence of ihe accused. Where the evi- 
dence of a witness is not material, there is no need to, 
introduce it under section 33. [p. 867, col. 2.] : 

Where in a Sessions trial, the ‘evidence of an 
absent witness was very material and was relied: 
upon by. the Sesgions J udge i in his charge to:the Jury, 
but he was not produced although: he resided within, 
the Court’s jurisdiction and could haye been procured,” 
without any very great delay or expense: 

Held, ‘that the deposition ought not to have been 
admitted and was not evidence. [p. 857, col. 2] > 

. Where the entire evidence of the ‘complainant 
given ` before the Magistrate was admitted as a, 
whole during the cross-examination "of that Witness" 
in the Sessions Courb and where it was intended ^to 
be used to contradict hita: 


Held that it was contrary to principle to admit, 
the evidence in this matiner, without first drawing- 
the attention ofthe witness to every point upon 
which it was to be used to: contradict him. e 858,- 
col. 1. i 

Von In every criminal trial, J udges cannot be 
too careful to conform strictly w ith the principles of 
evidence. [p. 858, col. 1.]l TM 

‘Criminal appeal from- conviction - and‘ 
sentence passed by the Additional Sessions 
Judge of Khandesh. : i 

‘Mr. Velinkar, with him Mi 


Shingne, for:the Accused. 


‘Mr. S. S. Patkar, Government Pleader, for. 
the Crown. : t an. 


JUDGMENT. £S this case we are of: 
opinion that .the conviction ‘and sentencé: 
must be: reversed and set aside. There are: 
points -in the case which tell «very: 
strongly against the '.aecused. All these: 
points : have - not; in our opinion, been-satis~ 
factorily ~ cleared up. "There are "other 
points in.the case, however, which create: 
BO strong and reasonable a doubt as makes: 
it, in our opinion, Loree ui uphold the . 
conviction, . “< € 
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^ Thé particular facts which are “necessary 
to be ‘mentioned, as alleged by the prosecu- 
tion, are that, on the 28rd of July 1913, 
the. complainant, Supdu, an old man, pur- 
chased two stamp- -papers. of the value of 
Rs..6 and 4. respectively with the object of 
executing a mortgage of one of his fields to 
a man called Dagdu for à sum.of Rs. 1,000.. 
He says that he was in need of the. money 
to, pay a Savkar Patil to whom, it appears, 
Dadu himself .was also: „indebted. - Having, 
procured.the stamp-papers, the vd 
Supdu, contends. that he took". them -: to, 
Waman, thé kulkarni of thè village, S 
the object of getting the mortgage-deed 
drafted; at any rate, to’ the extent” of 
obtaining the beundariés of .the' land, which. 
he proposed to mortgage, from the kulkarni: 
The kulkarni declined to write the deed” 
until the mortgagee was brought before him. 
It is part of the complainant's case that: 
the kulkarni’ desired to write the deed in 
order to obtain the writing fee. Supdu says 
that- he then went in quest of Dagdu who 
lives’ in the village of Mamoorabad, some’ 
distance away from Neri. .Dagdu, according 
to Supdu, was unwell and refused to return 
with him and when Supdu returned five 
days Jater, on the 28th .of July 1913, he says 
that: he learnt that Waman had given the 
blank papers to Laxman Totaram. Two 
days later Supdu says that he was informed 
that Laxman Totaram had forged a sale- 
deed of ird of Survey No. 57, a land 
' belonging to Supdu in.his (Laxman. Tota- 
ram’s) own favour. It appears that, on the 
28th of July 1918, Laxman Totaram, the 
accused, did- present such a deed attested by. 
four witnesses and written by one Nathu 
laxman purporting to be signed by the 
line or mark of the complainant, Supdu, for 
registration at. the Sub-Registrar’s 'officé- 
at Jamner 
not there, the Registrar refused to ` register. 
Subsequently, on the 18th of August 1918, 
Supdu filed a.complaint against both Waman 
“and Laxman Totaram in respect of the same 
deed "which. had .thus :been.presented for 
registration.» This complaint "was verified: 
on the 20th of August 1915. On the same: 
day, 'the:aecused Laxman Totaram applied: to: 
the Registrar for notice ealing upon the: 
complainant, Supdu, to appear and acknow-^ 
ledge. ‘the execution. .of-.the.-deed.'~ Phis- 
, notice was served on Supdu but he did not 


INDIAN CASES. 


“As: the executant, Supdu, was’ 


pi 


comply with it. Accordingly, on the 20th, 
August 1918, the Sub-Registrar finally 
declined .to register, and, according to a 
statement made by the aceused before the 
Magistrate, Mr. Joglekar, the impugned deed 
was returned to him by post. Now the 

trial upon thé complaint made onthe 20th 

August by Supdu was refetred in the first 
instance by Mr. Kelkar, the Magistrate to 
whom the complaint wee presented, toa 
mumlatdar: called Mr. Raoji for preliminary 
investigation. This investigation appears to - 
have gone on for some time between the 
20th and 30th of August. Itis a curious 
circumstance that although the inquiry was, 
into the alleged forgery of this sale-deed, the 
deed itself was not before the inquiring 
officer. He appears to have procured the 
particulars of it, the names of the writer and. 
attesting witnesses from the Registration 
Office and it-is thus clear that the deed 
was with the Registrar while the inquiry 
was in progress. Aftérwards by the order. 
of his superior. officer, Mr. Kelkar, . the 
mamlatdar, Mr. Raoji, obtained the .deed 
probably, though this is not apparent from. 
his own report, from the accused himself 
ünd forwarded- it to" Mr. Kelkar. : "That 
Magistrate, after duly considering the pré-. 

liminary inquiry made by the mamlatdar, 
Mr. Raoji, dismissed the complaint under 
section 208, that is to say, the conclusion, 
of both: these officers was that there 
was not even' a prima facie case against the 
accused, Laxman Totaram. The Sessions 
Judge, ` probably Mr. Clements, directed: 
further inquiry under section 437 of the 
Criminal Procedure Code. This inquiry was 
entrusted to another } Magistrate, Mr. Joglekar, 
who took it'up 'sometime in March 1914 and 
appears to have gone very thoroughly into 
the matter. Many witnesses were examined 
before him and he wrote ari elaborate judg- 
ment ending with the discharge of the 


‘decused persons, Waman and Laxman Tota- 


ram. It is to be borne in mind that up 
to this time both these men were charged 
equally by the complainant, ‘Supdi; - with: 
the forging ^ ‘of this sale-deed: - On- -the 27th: 
of November 1914, the Sessionis: Judge" (Mr;- 
Duit) this time, we believe, Cbough’-this-is: 
not apparéüt--on ‘the fecobd) acting unde 
sectioh^435 ‘of "the Criminal Procedure Code: 
divectéd: Mr.---Joglekar tö -'commit^ ‘the? 
accused person, Laxman Totaram, to the 
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Sessions. He accepted the Magistrate's con- 
clusion with regard to the other accused 
Waman. 

Now the statement of Waman throughout 
had been that Supdu's story about giving 
him the two blank stamp-papers in order to 
write the mortgage-deed upon them was 
absolutely false, and this story, as we have 
now shown, appears to have been accepted 
by three inquiring Magistrates and the 
Sessions Judge himself. But if that story 
is true, it strikes at the foundation of the 
‘whole case, and that is one point which, we 
think, tells very strongly in favour of the 
accused Laxman Totaram. If we are 
correct in saying that it was Mr. Dutt 
himself who directed Mr. Joglekar to commit 
Laxman Totaram for trial, then ibis clear 
that the trial conducted before that learned 
Judge would have been, from the prisoner’s 
point of view, open to very serious exception. 
We have not the learned Judge’s order under 
section 436, but we presume that he must 
-have entirely rejected the whole of Mr. 
Joglekar’s reasoning and appreciation of the 
evidence, so far as that went in favour of the 
accused Laxman Totaram. 


. If we are right so far, then it is equally 
clear that when Laxman Totaram’s trial 
began before the Sessions Judge, that officer’s 
mind must have been considerably biassed 
against the accused. We donot mean to 
impute any impropriety to the Judge in this 
matter since, no doubt, it is the practice in 
the mofussil to direct Magistrates under 
section 436 to commit to the Sessions Court 
and not infrequently if is the same Judge 
who, after having made the order under 
section 436. himself tries the case. On 
general principles, however, this we should 
say, is, where avoidable, very undesirable. 
And where the case, as here, presenta so 
many doubtful points, it is a consideration 
which, we think, ought not to be entirely 
overlooked. But we do not make it in any 
way determinant of our decision. That rests 
upon reasons drawn from the evidence on 
record as it stands in the light of certain 
admitted facts and dates. Itis quite clear, 
in our opinion, there would have been no 
sonviotion of Laxman Totaram but for his 
own conduct, What tells most strongly 
against him is that very shortly after the 
jnttuiry, conducted by Mr. Kelkar had re- 
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sulted in the dismissal of the complaint, the 
accused, Laxman Totaram, managed to lose 
the impugned sale.deed. His account of this 
is that after the termination of this inquiry 
in October 1913 he had taken the deed to 
& Vakil to obtain that legal gentleman's 
advice upon it. The Vakil then informed bim 
that since registration had been refused and 
could not now he obtained, the deed was, for 
all practical purposes, mere waste paper. 
Adopting that view, the accused says, he 
took no particular care of itand that he 
believes that he dropped it out of his pocket 
while driving to his own village. The fact, 
however, lends itself to sinister comment and 
it is the more regrettable in a case of 
this nature that a document which is alleged 
to be a forgery should not be before the 
trying Court. 


Again, the prosecution most strongly 
relied upon, the testimony of the four attesting 
witnesses. These agree in saying that they 
did not attest the signature of the complain- 
ant, Supdu, at all. That signature, as we 
are told, takes the form of a mere lin- which, 
the writer says, was made in his presence by 
the executant, Supdu, and the attestation of 
the witnesses is intended to guarantee that 
fact. All of them, however, say that the 
deed was brought to each separately. by 
Laxman Totairam and that each in turn 
thus attested it, although the word “attest” 
so used is really an abuse of language. 
What they did attest was merely the deed as 
itstood, having a line which was said to bethe 
mark of Supdu, and that is, of course, no 
guarantee that the line was in fact drawn by 
Supdu himself. It is contended, and there is’ 
force in the contention, that this is the kind of 
story which witnesses, situated as these wit- 
nesses were. would have been likely totell, They 
knew that there was a great trouble about this’ 
document and they might very well have 
thought thatthe safest course was to tell 
a story which, whatever the decision of the 
Conrts might ultimately beas to the genuine- 
ness or otherwise of the document, would 
have exposed them to no risk. There is, on 
the other hand, the writer Nathu who, of 
course, is obliged to substantiate the version: 
of the accused. His position is quite differ- 
ent from that of the attesting witnesses and 
since he did write the deed and purports to: 
have witnessed the mark made by Supdu, 
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he could hardly go back upon that in his 
evidence without making himself liable as 
‘an abettor of forgery, if there had been a 
forgery. His evidence, therefore, although it 
tells in the accused’s favour, has to be 
materially discounted upon such grounds. 
. The prosecution, again, very strongly 
relies upon the fact that the accused, al. 
though he must have known that 
no registration could be effected in the 
absence of the executant, Supdu, took the 
deed to the Registrar's office on the 28th of 
duly. 

It is further urged upon us that the accus- 
ed says that the deed was in fact executed 
by Supdu on the 24th of July, whereas the 
evidence in the ease proves conclusively that 
he was notin Neri on that day. It is, indeed, 
the conduct of the accused himself with 
reference to the registration of this document 
which has occasioned us so much difficulty 
in soming to our conclusion on the case as 
a whole. It is true that he must have known 
that his journey on the 28th to Jamner could 
produce no result and the only way it can be 
explained is by adopting his own explana- 
tion, namely, that he believed that Supdu was 
following him. However that may be, Supdu 
did not come to the Registrar’s office and it 
was not until the 29th, the very day on which 
Supdu's complaint was verified, that the 
&coused applied for notice. Now after that 


notice had been served and not complied’ 


with by the complainant, Supdu, and, as a 
result, registration had been finally refused 
by the Sub-Registrar on the 30th Angust, 
the accused took no further steps whatever 
to obtain registration of the deed. It is, 
therefore, true that by the time the deed was 
lost, it could have been of no use to him. 
It had remained unregistered till the time 
prescribed for appealing had elapsed. The 
rejection would, therefore, have been final 
and the deed being unregistered, could have 
no legal effect. Nevertheless, if the accused’s 
story is true, itis strange that he should 
have allowed a genuine document of this 
kind to become nugatory without an effort. 
Against this, must be set the consideration 
that a complaint had been actually made 
“by that time with reference to this very 
deed and that the complainant declared that 
it was a forgery. In such circumstances 
the accused might well have thought that 
there was very little likelihood of an appeal 
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to the Registrar being successful, at any 
rate until the criminal inquiry had terminated. 

Now we have to consider another point 
which is of capital importance. The story 
of the complainant, Supdu, is that he required 
Rs. 1,000 from Dagdu and Dagdu had agreed 
to advance this to him upon a mortgage. 
It is obvious that upon this point the evidence 
of Dagdu was very material. He was not, 
however, examined inthe Sessions Court, 
but the Judge appears to have admitted the 
deposition he made befora the Magistrate 
under section 33 of the Indian Evidence 
Act. The conditions of that section, how- 
ever, have not been complied with and no 
attempt appears to have been made in the 
Sessions Court to comply with them. Dagdu 
is, we are informed, still alive. He resides 
in a village within the jurisdiction of the 
Sessions Court and his attendance could have 
been procured without any very great delay 
or expense. Now, the application of such a 
section as 33 in criminal cases ought, in our 
opinion, to be confined within the narrowest 
limits. Where a witnessis material, justice 
requires that he should, if possible, be exa- 
mined at the trialin the presence of the 
accused, Where the evidence of a witness 
is not material, there ia no need to introduce 
it under section 33. In this ease, there can 
be no doubt that Dagdu's evidence was 
very material and the learned Sessions 
Judge has relied upon it in his charge to the 
Jury. There could have been no serious diffi. 
culty in bringing him before the Court and 
it was the right of the accused to have him 
there subjected to cross-examination, so that 
the Judge and the Jury might form their own 
opimon of the trustworthiness of the witness, 
It can only be in very extreme cases that it 
is right to make use of the evidence of an 
absent witness under section 33 in a criminal 
trial where that evidence, if true, would 
be extremely material, and this cer- 
tainly was not such a case. We think, there 
fore, that the deposition of Dagdu ought not 
to have been admitted at all and is not 
evidence with which we are competent to 
deal now. 

Again, it appears to us in view of all that 
had occurred that the evidence of Waman, 
kulkarni, was very material, The proseen. 
tion might well say that since that evidence 
practically destroyed their own rase, it was 
not for them to call him, We think, how. 
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es ever, ‘that the Court itself’ might véy well 
* have required his attendance, even if the ` 
. neeused had declined to call evidence on his 
“own behalf. If Waman had given evidence © 
in the Court of the same kind as his. state- 
ment made during the inquiry before Mr. 
: Joglekar and if that evidence had been believ- 
ed, it is difficult to see how the present 
conviction could have been arrived at. There 
: are other witresses who were examined at 
earlier stages in the course of this inquiry, but 
: who were not tendered for cross-examination 
in the Sessions Court. It is the accused’s 
‘allegation that had raany of these witnesses 
been. cross-examined at the trial, their 
' evidence would have been of great assistance 
‘to him. 


Another defect in the procedure of the Ses- 
¿sions Judge is that the entire evidence of the 
- complainant given before the Magistrate, Mr. 


< eross-examination of that witness. Now, it is 
. quite clear that if his previous deposition was 
. intended to contradict him, it was contrary 
.to principle- to admit the evidence in this 

manner without first drawing the attention 


: : hich it. 
of the witness to every point upon which it -No reason is suggested why he should have 


-was to be used to contradict him. It is 
-equally clear that if the statement was intend- 
ed to corroborate the witness as a whole, 
; it could not have been put in in cross-examin- 
ation. What actually happened, appears to 
. have been that the witness was old and deaf 
and as the accused desired to make use of 
many, statements in his former deposition 
which the prosecution had neglected to elicit 
from‘him at the Sessions trial, it was suggest- 
ed by the cross-examining Counsel that if the 
witness admitted generally that all these 
. statements were true, they might be put in, 
this saving a great deal of time and trouble 
in the way of repeating each question and 
.elieiting the same answers from him again 
in detail. To such a procedure no serious 
exception need be taken, but when it is com- 
bined with the same use of the same material 
for the purpose of contradicting the witness, 
the procedure followed by the learned Judge 
ig obviously obectionable, and we think that 
in-every criminal trial Judges cannot be too 
‘careful to conform: strictly with the principles 
of evidence. 
Now, in the absence of Dagdu’s evidence 
before the Sessions Court we should certainly 
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l not’ make ude of any “part ‘of. ihe statement 


he made before ihe Magistrate which, we 
“think, had been wrongly admitted, to pre- 
_ judice the accused. But there is much in it 


* which favours the accused person here and, 


therefore, we think no injustice can be done 
if we point out that Dagdu clearly had not 
the command of so much money as to be able 
to make a loan of Rs. 1,000. His statement 
before the Magistrate, such as it. is, suggests 
to us that the preliminaries of Supdu's story, 
in'so far as they relate to the first transac- 
tion with Dagdu, are probably untrue. If, 
then, we find the story shaken at its founda- 
tion by the statement made by Waman on 
his own trial and accepted there and if we 
find again that the preliminaries of that 
story are not borne out by the evidence of 
the only material witness, Dagdu, it is clear 
that the conclusions reached by the learned 
once: 
exposed to criticisms from points of view not 
taken by the Judge himself and are open te 
serious and reasonable doubt. There is, in 
our opinion, an antecedent improbability in 


“the kulkarni having deliberately given these 


blank papers to the Patil, Laxman Totaram. 


done so and since it is the complainant’s case 
that he (the kulkarni) wished to retain the 
papers in order to earn a fee by drafting the 
mortgage-deed upon them, this conduct be- 
comes the more inexplicable. Then we have 
his own statement that they . were never 
entrusted to him and that he never saw the 
papers. We say this from the attitude he 
adopted throughout the double trials in which 
he was himself an aceused and there can be 
no doubt that had he been called, he would 
have adhered to the statements he then made. 
The fact that he was not called proves 
conclusively enough that the prosecution 
did not expect any assistance from him. 


Then, again, there is to be considered the 
undeniable fact that after this complaint had 
already been made against him, the accused 
required the Sub-Registrar to issue notice 
to the complainant, Supdu, to come before 
him and acknowledge the correctness of the 
deed. Ifit had really been a forgery, it 
seems strange that the accused, Laxman 
Totaram, should have taken so bold a course 
at such atime. It may be suggested that as 


„he had the writer with him and inasmuch. as 
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“Supda cannot: write at all, he might hope 
` easily- to: prové, in ‘face of Supdu’s own 
denial, that-the line on the document was 
really Supdu's mark. Again, it is & strong 
"point which we have not overlooked against , 
--the accused; that the consideration he alleges - 
-for the forged deed is money which he says 

' that he ‘advanced abont a year’ before the 
events: we have mentioned, óceurred, on the 
“occasion of the marriage of Supdu’s grand- 
- daughter, Tulsi, with the accused's son, Kanya.. : 
. There was such a marriage undoubtedly ' 
and: we may accept Ganpat’s (son of 
“Sapdu's) statement corroborated by that 
“of the accused, that the marriage occurred 
somewhere about June: 1912. "The, story 
- which Supdu tells appears. to us to be, . 
: on the face`of it, absurd. He says'he ` 
himself was wrongly confined and that he 
- contributed Rs. 50 only to the marriage 
.:expense while Laxman Totaram ‘defrayed ` 
.the balance: On the other hand, it has 
‘not been made clear on behalf of the 
‘accused that he really expended Rs. 1,000 ' 
‘con Supdu' s account for the purpose of ‘this 
‘harriage. If that be the true story, 
Laxman Totaram should- have had. little 


ə 


< difficulty in proving this by the production - 


: of vouchers and memos. of accounts. Nothing 
"^ of the kind was attempted in the Sessions 
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"relabive of the accused and not acquainted 
. with -Supdu, it is certainly strange 


that 
he should not have gone to the house of 
_the. accused, the ' Patil of the village. 
‘Next. morning he learned that Supdu and 


‘his son had gone. to the- kulkarni. He 
«followed “them. there just in- time to 
“witness Supdu making over tlie two 


~atamp-papers to the kulkarni and requesting 


him to fill them in with the boundaries 
of his land. He then appears to have 
départed, accompanied by Supdu, to a 


` village in -which Dagdu does not reside. 


The whole of his story is absolutely false 
_and tends to strengthen doubts arising out 
“of the many grounds we have already 
indicated. 


Our conclusion upon the whole matter 
is that although we think the case is 
| one -of very grave suspicion against the 
_accused, there survive so many elements of 
‘doubt and . the trial is so irregular in 
more - than one important ‘point that it 
would be unsafe to confirm the conviction 
and sentence, We, therefore, set it aside 
and direct that the accused be acquitted 
and discharged.- 


E -Conviction set aside. ` 


- Court and. Counsel, for the appellant here ` 
“protests that, the point did not occur to - 


any one ‘during that trial, 
-the only reason why the accused did not 
‘-meet it. 


point, obviously material, even 
we might say, though it is. 


Lastly, 
“upon Sakharam’s evidence. In our opinion 
“he belongs to & class of witnesses with whom 
< we.are too familiar in mofussil experience. If 
. we could have said anything with confidence 

about any part of the case, we should 

have said, that..this . witness, at any rate, 
““was entitled to no credence whatever. He 
- pretends to have’ come from his village 
which, 
miles from Neri on the evening of the 
‘22nd of July. He admits that he is a 
--yelative of the ‘accused, and. that is the: 

sole ground. upon which the learned 
- Government Pleader insists that he ought 
-fto be believed. But if ho were the 


essential, 


L4 


4 
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It is certainly true that no great : 
- stress seems to have been laid upon this ' 


the Government Pleader relies , 


„is at a distance of some fifteen ia, of his death, if made in the absence of the 
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~, Orinar Revision Casg No. 468 or 1915. 


(TAKEN up No. 40 or 1915.) 
ORIMINAL Appeat No. 467 or 19:5. 
September 28, 1915. 
Present: —Mr. Justice Spencer and 
Mr. Justice Phillips. 


In re KARUPPAN SAMBAN—Accoszp. 
| Evidence Act (I of 1872), ss. 82, 80 —Dying declaration, 


` admissibility of-—Certificate of correctness by recording 


Magistrate—Presumption—Dying declaration reduced 
to writing Substantive evidence—Criminal Procedure 


` Code (Act V of 1898), ss. 164, 512. 


' An oral statement of a deceased person as to the 


accused, may be proved by any one who heard it 
made as well as by the person who recorded it. fp. 
"860, col, 2.] ^ 
Gouridas Nomasudra v. “Emperor, 2 Ind. Cas. 841; 36 
©. 659; 3 C. W. N. 680; 10 Cr. L. J. 186, referred to. 
It ie not necessary in order to make a dying 
declaration admissible in ‘evidence that tke 
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- Magistrate who recorded it be examined as a witness 
in the case. l'p. 360, cols, 1& 2.7 ` 

Inthe matter of the Petition of Samiruddin, R C. 211; 
100. L. R. 11: King-Emperor v. Mathura Thakur, 6 
C. W. N. 72, dissented from 

When the dying declaration has appended to 
it a certificate that it has been read over to the 
deponent and declared to be correct, and this is 
signed by the Magistrate who recorded the state- 
ment, section RO of the Evidence Act creates a 
presumption that the circumstances under which it 
is stated to have been taken, are true. [p. 361, col. 1.] 

Dying declaratione which have been reduced to 
writing are under section 3? (1) of the Evidence 
Act admitted as relevant facts and become sub- 
stantivo evidence’ of the circnmstances leadin* to 
the decensed person'a death when the cause of the 
death is in question, [p. 300, col. 2.] 


^ 


The Public Prosecutor, for the Govern- 
ment. 
Mr. K. 8. Jayarama Atyar, for the 


Prisoner, 


JUDGMENT.—Apart from the evidence 
of prosecution witnesses Nos. 7 and 8 that 
they recognise the accused, which the Ses- 
sions Judge considers doubtful, there is the 
evidence of prosecution witnesses Nos. 5 
and 6 that they saw the aceused running 
away after stabbing, and there are three 
dying declarations (Exhibits D, E and H) in 
which the deceased named the accused as 
his assailant. 

But it is contended that Exhibit D, the 
principal of these, has not been properly 
_proved, because the Magistrate who recorded 
it was. not examined as a witness in the 
case. Reliance for this contention is placed 
on In the matter of the Petition of Samirud- 
din (1), Gourtdas Nomasudra v. Emperor 
(2) and King-Fmmperor v. Mathura Thakur 
(8). A similar observation to that in In the 
matter of the Petition of Samtruddin (1), to 
the effect that when the Magistrate who 
records the dying declaration is not the 
Committing Magistrate and it is taken in 
the absence of the accused, it is not 
admissible unless the recording officer is 
examined as a witness, occurs also in 
Panchu Das v. Emperor (4). The learned 
Judges have not stated their reasons for 
this position, nor have they explained on 
what sections of the Criminal Procedure 


(1) 8 C. 211; 10 C. L. R. 11. 

(2) 2 Tad. Cas. 841; 36 C. 659; 18 C. W. N. 680; 
10 Cr. L J 196. 

3) 6 C. W, N. 72, 

(4) 94 O. C98; 11 C. W. N. 666; 6 Cr. L. J. 427. 
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Code and the Evidence Act it is based. In 
Gouridas Nomasudra v. Emperor (2), it is 
conceded’ that an oral statement of a 
deceased person as to the cause of his 
death, if made in the absence of the accused, 
may be proved by any one. who heard it 
made, as well as by the person who re- 
corded it. That is sufficient for the purpose 
of the case, as Exhibit D has been proved 
by the Sub-Assistant Surgeon who heard 
the statement being made and signed it. 
With all due deference, we are unable 
to follow the learned Judges who decided 
In the matter of the Petitian of Sam?ruddin 
(1) and King-Emperor v. Mathura Thakur 
(3), when they say that the only way of 
proving such a statement is by calling a 
person who heard it made and permitting 
him to refresh his memory from the 
writing under section 159 of the Evidence 
Act. Whether they are treated as written 
statements of deceased persons or as written 
records of verbal statements, section 32 (1) 
allows dying declarations which have been 
reduced to writing to be admitted as 
relevant facts. They thua become substan- 
tive evidence of the circumstances leading 
to the deceased person’s death when the 
cause of the death is in question. A 
statement taken in the absence of the 
accused from a witness for the prosecution 
is described as a ‘deposition’ in‘ section 
512, Criminal Procedure Code, but sections 
157 and 158, Evidence Act, show that, if 
it satisfies the conditions of section 32, it 
is nevertheless a ‘statement’? and as such 
is relevant whether the absence of the 
witness is caused by his death or by some 
other cause which makes him incapable 
of giving evidence in person. Since the 
explanation to section 164 of the Criminal 
Procedure Code was added by the Code of 
1898, the objection to Magistrates not having 
jurisdiction in the, care recording dying de- 
clarations has lost its force. 


Again section 164, Criminal Procedure 
Code, declares that confessions recorded 
under this section shall be recorded in the 
manner presembed by section 364 for 
recording the confessions of accused persons, 
but mere statements of witnesses shall be 
recorded in one of such manners as are 
preseriled for recording evidence as the 
Magistrate. may think best for the pur- 
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pose. To lay down, as was done in King- 
Emperor v. Mathura Thakur (8), that dying 
declarations to be of use should, as a rule, 
set out the exact questions put to the 
dying person and the answer returned by him 
is, in effect, to insist on a procedure 
which the Code only makes obligatory in 
the examination of aceused persons. How 
far the Court will treat the farets stated 
‘therein as proved by such statements is quite 
another matter. 


When, as here, the dying declaration 
has appended to it a certificate that it 
has been read over to: the deponent and 
declared to be correct and this is signed 
by the Magistrate who recorded 
statement, section 80 of the Evidence Act 
creates a presumption that the circumstances 
under which it is stated to have been taken 
are true, the investigation by the Magistrate 
being a judicial proceeding. 
we have the additional security that the 
Medical Officer was present when the 
statement was taken and certified that the 
patient was in his senses at the time. 

The other two statements, Exhibits E and 
H, recorded by the Village Magistrate and 
the Head Constable, have been proved by 
examining as witnesses Nos, 9 and 4 the 
officials who took them. They also are 
not inadmissible, although the value of 
Exhibit E, the earliest statement on record, 
is lessened by its being a joint statement 
of the deceased and of P. W. No. 6 who was 
simultaneously wounded, so that it is 
difficult to say how much of the statement 
represents the deceased's own words. 


Some discrepancies are apparent by 
comparing the statements of the deceased 
made at different times with each other 
and also by comparing them with the 
depositions of the witnesses examined in 
the case, but they are not so serious as to 
cast doubt on thé essential truth of the 
prosecution story. 

We think that the Sessions Judge and 
the Assessors were right in coming to the 
conclusion that the accused was the person 
who stabbed the deceased. The nature of 
the wound which pierced the heart indicates 
his intention to kill. Two motives have 
been ‘put forward for the crime, one being 
the immorality of the deceased who was 
admittedly keeping the accused s sister, 
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dol 


and the other being the deceased's refusal 
to send his.sister, who was the accused s 
wife,to her husband. -Both motives are 
mentioned in the deceased’s statement to 
the Police, but only the former in his 
statement to the Magistrate. The Judge 
‘ecepts the latter. Jt is difficult to say 
which was the real cause of the murder, 
but we consider that from any point of view, 
this is not one of those cases in which we 
should take the extreme step of altering the 


sentence from transportation for life to one 
of death. 


We, therefore, confirm the conviction 
and sentence and dismiss the appeal We 


. do not interfere in the criminal revisio 


case. : 
Appeal and Petition dismissed; 
Sentence confirmed. 


¢ 


BOMBAY HIGH COURT. 
URIMINAL APPEAL No. 226 or 1915, 
July 29, (915. 
Present:-—Mr. Justice Batchelor and 

Mr. Justice Hayward. 
JIVRAM DANKARJI—Accosgp— 
APPELLANT 
versus ; 
EMPEROR--PzosrOUtOR R&sPONDENT, 

Criminal Procedure Code (4^ct V of ,8-8), ss, 235 
(1), 286, 237, 408— Previous acquittal on a charge of 
abetment of forgery—Subsequent trial under s. 471, 
Penal Code,whether barred. 

Where in a trial for an offence under section 471, 
Indian Penal Code, for using a promissory note ag 
genuine knowing or having reason to believe that it 
was a forged document, it appeared that the accused 
had previously been tr.ed for abetting the forgery of 
the same document under sections 467 and 109, 
Indian Penal Code, but had been acquitted: 

Held, (1) that inasmuch as no doubt could have 
arisen in the firat trial as to the offence constituted 
by the facts proved, the case did not fall within the 
scope of section 236 of the Criminal Procedure Code 
and, therefore, was not governed by sub-section (1) of 
section 403; [p. 362, col. >; p. 864, col 1.] 


(2! that the series of acts beginning with the 
forgery aud ending with the user of tho forged 
document in a Civil Court to support a civil 
claim must bo regarded as so connectéd together as . 
to form the same transaction or carrying through 
of a single pre-determined plan, so that under section 
235 (1) of the Code it would have been competent to 
try the accused for both offences at the same trial, 


` 


“Wo 
:tacquitted tho accused 
.of forgery was nob competent to try the offence 
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‘and the case, therefore, fell under sub-section (2)'of ' 


section 403; [p. 362; col. 2; p. 364, col. 1.] 

(8) that the plea of awérejois acquit was bad also 
for the reason that the caso fell under sub-section 
of section 403 of the Code, since the Court which 
on the charge of abetment 


under section 471, Indian Penal Code, inasmuch as at 
the time of the earlier trial no sanction for 


-prosecution under section 471 had been given under 


. section 195 of the Criminal Procedure Code. Lp. 863, 


& 
€ 


.col. 1; p. 364, col. 1.] 
In ve Samsudin, 22 D. 711, referred to. 


conviction 
the Ad- 


from 
by. 


appeal 
passed 


Criminal 
and sentence 


ditional Sessions Judge at Ahmedabad. 


, contention 


. once acquitted shall not be liable 


Mr. T. R. Desai, for the Appellant. 
Mr. S. 8. Patkar, Government Pleader, 


for the Crown. 
E JUDGMENT. 


BadonErom, J.—This is an appeal from & 
passed by ‘the - 


conviction and sentence 
learned Additional Sessions Judge of Ahmed- 
abad. The appellant has been convicted 
under section 471 of the Indian Penal 
Code of using as genuine a forged docu- 
ment. He was previously tried before the 
Court of Session in Ahmedabad under sections 
467 and 109,-that is to say, on a charge of 
abetment  of.forgery in relation to the 
same dosument, Exhibit 4, in respect of which 
he is now charged under section 471, and 
on the charges under sections 467 and 109 
the appellant was acquitted by the Court of 
Session. a 

The first point 
favour is that this previous acquittal was 
a bar tothe present trial under section 
408 of the Criminal Procedure Code. The 
is that the appellant’s case 
falls under the first sub-section of section 
-403. That sub-section provides that a pana 
to e 
tried again on.the same facts for any 
other offence for which a different charge 
from the one made against him might 
have been made under section 236, or for 


. which he might hava been convicted under 


e 


; stituted by those facts. 


section 237.. Now, sections 236 and 237 
contemplate the case where it is doubtful 
upon the facts, which can be proved, 
which of several offences will be con- 
: In illustration (a) 


. is pub the case where a person is accused 


of an act which, upon the facts 


c 
* 


provable, 
may amount to theft, or to receiving 


e 
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. by the facts then 


taken in. the appellant’s : 
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stolen property, or to’ criminal . breach of 
trust, or to cheating. Section 237 merely 
carries on the procedure applicable . to 
cases provided for by section 236. It 
appears to me that the facts of. the 
present appeal ` are wholly outside - the 
scope of section 236. For, upon the facts 
which were capable of proof at the earlier 
trial, ib could never, at any moment, have 
formed the subject of doubt what the. 
particular offence was which could be 
established against the prisoner. The only 
facts appearing in proof at that trial 
were facts which went to establish 
the abetment of forgery: , that offence, 
and no other, was the offence ‘constituted 
capable of proof, In 
the present prosecution, upon certain 
added facts, the evidence - led goes to 
Show that the prisoner committed „the 
offence of dishonestly using a forged 
document, knowing that it was -forged, 
and there can be no doubt but that if 
this evidence is believed, that is the particular 
offence. constituted by the: facts which 
can. now be proved. We have not, therefore, 
before us such a case as section 236 
contemplates, that is to say, a case where, 


upon the facts proved, it was doubtful 
what should be the true view of the 
offence constituted. It follows that the 


, ease isnot governed by sub-section (1) of 


section 403. — . . à 

In my opinion; the case falls under 
section 235, sub-section (1) of the Code, and 
if that is so, then admittedly under sub- 
section. (2) of section 493, the accused’s plea is 
unsustainable by virtue of the provisions 
of sub-section (2) of section 403. The series 
of acts beginning with the forgery and 
ending with the user of the forged 
document in the Civil Court to support 
the civil claim must, I think, be regarded 
as so connected together asto form the 
same transaction, or carrying through of a 
single pre-determined plan, so that under 
section 235 (1) it would have been 
competent to try the accused for both 
offences at the same trial. And I have no 
doubt thatthese two offences would be 
distinct offences within the meaning of 
section 403 (2), and not merely separable 
offences, as that term is explained in section 


' had been given under section 195 
| Code. But section 195 (c). provides 
. in such a ease. E this, 
of any offence punishable : 
` under section 471. of the ` 


, infereuce, from the 
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Moreover, -it- appears -to` me . that. the 
appellant's plea is bad. fo anothėr reason, 
namely, becausé the case falls; also’ ander 
sub-section (4) of section 403. For the Court 
which acquitted the prisoner on the charge of 
the abetment of forgery’ was, in my 
opinion,, not, competent to try the present 
~ offence under section 471, inasmuch as at 
the time of the earlier trial no sanction 
for the prosecution ‘under section 471 
f ‘of the 
) that 
no Court shall 
take. cognizance” 
Indian: Penal 
Code, “except with the previous sanction” of 
the Court in which thedocument was produced; 


‘in other words, as I understand it, the 
grant of such a sanction is a condition 
. precedent to the Court's jurisdiction to 


try the offence, under section 471, sõ that 
without that sanction the Court is not 
competent to undertake the prosecution. 
This view is, I think, supported by the 
decision in In re Samsudin (1) and thongh 


that ruling | was delivered under the Code `> 


th ti f the old Cod : 
of 1982) she. abeneh o imaged .of law. The first trial was'for abetment 


worded in substantially the same terms 
as those employed in our. present section 


` 587. It was objected by Mr. Desai that section 
` 587, clause(b), shows thata prosecution, though 
` undertaken without the sanction prescribed ` 


by section 195, cannot be said to have 
been undertaken without jurisdiction. That, 
however, in my view, is not a legitimate 
section, which aims 


only . at curing certain irregularities of 


` procedure and to that end enacts that, “subject 


“to the provisions 


. made of 
“argument relevant only if tbe 


hereinbefore contained", 
> no finding i is to be reversed by reason of 
“the want of any sanction required by 
section 195. The very utmost that could’ be 
this. provision would be an 
trial of 


‘the offence under section 471 had proceeded 


“gonviction. 
` contended, 


without a sanction and had resulted in a 
It might then have been 
and contended against tlie 
appellant’s interests, that the conviction 
was valid notwithstanding the want of ‘the 
sanction. L say nothing of the merits of 


‘such an argument because, in truth, we 


` 


(1) 22 B, 711, 
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- section 537 (6) into 


' below is right and 


,by the particular co-accused forger. 
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‘have nothing now to do with any considera- 
: tion of this sort. 
_that’ since there lias been no .conviction 


“It is enough ^to .say 
under section 471 without a sanction, those 
facts do not exist which. alone can call 
operation. For these 


reasons I hold that the present plea is 


' excluded by sub-section (4) of section 408. 


On the merits there can, I think, be 
no question but that the learned Judge 
that .the appellant 
had knowledge that this document was a 
forged document and used it dishonestly. 

As to the question of sentence, it is 
true that the appellant is an old man and 
that he has been subjected to two criminal 
trials. At the same time, his offence is 
in itself a serious one, and he has had a 
specially light sentence awarded to him, 
no doubt, on a due consideration of these 
circumstances in his favour which I have 


: noticed, 


I think, therefore, that the sentence 
cannot be redüced, but that the conviction 
and senténce should bè confirmed. 


Harwarp, J.—I concur as to the question 


of forgery and failed as the forgery was 
not” proved to have been by the particular 
co-accused forger. The second trial was 
for knowingly using the forged document in 
a Civil Court.. 

“It seems to me that no, 


doubt could 


-have arisen in the first trial as to the 


offence constituted by the facts which could 
have been proved so as to have justified 
an alternative charge or conviction under 
section 236 or section 237 of the Criminal 
Procedure Code. It was not a case like 
„tbe illustration (a) to the former section, 
where the facts provable might have 
established either theft or receiving stolen 


. property and where the necessary additional | 
. facts were not present to render possible 


a determination definitely whether the offenoe 


. Of theft or of receiving stolen property 
‘had been committed. The facts provable 


in the first trial, might have established 
that the accused had abetted the forgery 
But 
they could not have established any other 
offence. It was not then alleged that he 
had used the forged document in the Civil 
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the two trials and recourse could not, 
therefore, in my opinion, be had to 
sub-section (1) of section 403 of the Criminal 
Procedure Code. 

It seems to me that the abetment of the 
forgery was one offence and the using of the 
forged document in a Civil Court auother 
and distinct offence committed in the same 
transaction, viz, the endeavour to recover 
by forgery the money claimed through the 
Civil Court. The matter, therefore, fell 
within the first sub-section of section 235. 
The accused was only charged with abet. 
ment for forgery at the first trial, though 
he might, no doubt, apart from the necessity 
of previous sanction, have been charged’ with 
both offences, viz, the abetment of forgery 
and the using of the forged document in the 
Civil Court. He was, therefore, liable to 
be charged at the second trial with this 
using of the forged document in the Civil 
Court under sub-section 2 of section 403 of 
the Criminal Procedure Code. 

Butit seems to mein any case that the 
Court at the first trial on the charge of abet- 
ment of forgery was not a Court of compe- 
tent jurisdiction to try the subsequent charge 
of using the forged document in the Civil 
Court. For no Court shall take cognizance 
of such an offence without the previous 
sanction of such Civil Court under section 
195. The second trial on the charge of 
using the forged document in the Civil Court 
was, therefore, legal under the fourth sub- 
section of section 403 of the Criminal 
Procedure Code. Nor could the Court at 
the first trial on the first charge be said, 
in my opinion, to have been a Court of 
sompetent jurisdiction to try the second 
charge of the second trial, by reason of the 
fact that proceeding illegally with that 
charge would not necessarily have vitiated 
the trial by virtue of section 537 (b) of the 
Criminal Procedure Code. Such proceeding 
would, in my opinion, nevertheless have 
been illegal, even though the illegality might 
have been subsequently condoned under 
certain circumstances under section 537 (b) 
by & superior Court. 

I also concur on the question of fact, viz., 

“accused's guilty knowledge, and the propriety 
of the sentence. 
Appeal dismissed, 


Crisinat Revrsiox No. 1708 og 1915. 
August 23, 1915. 
Present:—Mr. Justice Parlett. 
N. M. DEY |. APPLICANT 
versus 


HMPEROR—REsPONDENT, 

Poisons Act (I of 1904), s 10 cls. (a), (b)—Retail 
sale by unregistered seller, legality of. 

Retail sale of poison by a person is unlawful under 
section 10 of the Indian Poisons Act, unless exempted 
under clause (a) being a sale in exercise of his 
profession by a medical practitioner, or under 
clause (b) being a sale effected by a registered chemist 
or druggist. [p. 365, col. 1 ] 

The rules apply only to retail sales and wholesale 
sales nre left uncontrolled. [p. 365, col. 1.] 


Review of the order of the Western Sub- 
Divisional Magistrate of Rangoon, dated the 
l2th June 1915, passed in Summary Trial 
No. 184 of 1915. 

JUDGMENT.—The petitioner was pro- 
secuted for selling 1 1b. of cyanide of 
potassium in contravention of the rules 
made under section 2 of the Indian 
Poisons Act and published as Judicial 
Department Notification No. 24, dated 8th 
February 1909. He holds a diploma as 
qualified medical practitioner granted at 
Bombay, but he is also a chemist and 
druggist. It is quite clear he did not 
make the sale in exercise of his profession 
as a medical practitioner, so that the 
exemption granted by clause (a) of section 
10 of the Indian Poisons Act did not 
apply. At the trial he also admitted that 
he was not duly qualified to act as a chemist 
and druggist under the law for- the time 
being in force in the United Kingdom, 
&nd accordingly the exemption granted by 
clause (b) of the same section did not 
apply to him aud he pleaded guilty and 
was convicted and fined Rs. Sl. 


His application for revision was admitted, 
because it was stated that the admission 
of his non-qualification as a chemist and 
druggist under the law in force in the 
United Kingdom was made under a 
misapprehension, and that he was in fact 
so qualified, and I allowed the matter to 
be argued so that it might be shown, if 
it could be that hé was so qualified. 
Reference was made to 31 and 82 Viet., 
Chap. CXXI, and 32 and 98 Viet., Chap. 
CXVII. The general effect of those 
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enactments appears to me to be that it consider'it unduly severe. The facts of 


is, unlawful for a person in any part of 
Grest Britain to sell poisons unless he is 
registered as a chemist and druggist under 
section 81 and 82 Vict, Chap. CXXT, or 
has been registered as legally qualified 
medical practitioner or falls into: certain 
other clauses which have no application 
to: the present case. Tbe petitioner is 
admittedly not registered as a chemist 
“and druggist under section 81 and 39 Vict., 
Chap. CXXI, nor is he registered as a 
legally qualified medical practitioner 
within the meaning of section 1 of 32 and 
- 89 Vict., Chap. CXVII, but it is said that he 
possesses qualifications which would entitle 
him to be so registered. The provisions of the 
English Act, however, appear to me to be 
clear and to require the registration of a 
person in one or otber capacity before 
he ean sell poisons under the law in 
force in the United Kingdom. Not being 
so registered, petitioner is not qualified to 
act as a chemist and druggist under the 
law in force in the United Kingdom, and 
he, cannot claim exemption under clanse 
(b) of section 10 of the Indian Poisons 
Act, 


A point was also raised in the argument 
that as the rules apply only to sales by retail, 
they were not infringed in the present sale as 
the sale in question was wholesale. The rules, 
it is true, only apply to retail sales, and 
apparently wholesale sales remain 
controlled. The only -ground sugzested for 
holding the sale in this case to have 
been wholesale is that the bottle in which 
the poison was sold was unopened. That, 
however, is à manner in which ordinary 
retail sales of drugs are commonly made, 
and the argument has no force. The Acts 
and rules do not define retail and whole- 


sale sales, but I feel no doubt whatever 
that the present sale was retail It was 
0 only 1b of cyanide, and was 


combined with a. sale of lib. of nitric acid, 
certainly a small quantity for commercial 
purposes: it was for cash and was 
nob made to an ostensible dealer who 
meant to retail it to others, but to some 
unknown person, evidently to the counterfeit 
coiner Ah Chaung himself, or an emissory 
of his. It was certairly retail, 

As regards the sentence, I do not 


` ture in the interests of the accused. 


un- 


the case show the need of regulating 
such gales, and the fact that the rales 
have hitherto been commonly broken is 
no ground for special leniency. 

The application is dismissed. 

Application dismissed, 





BOMBAY HIGH COURT. 
Catminat ÁPPEAL No. 294 or 1915, 
September 10, 19 5. 
Present; — Mr. Justice Batchelor and 

Mr. Justice Hay ward. : 
BASAPA NINGAPA-—ACQUSED—-À PPELDANT 
versus : 

EMPEROR—Prosecotor—Rasponpenr. 

Criminal Procedure t ode (Act. V of 1898), s, 342 
(1)—Duty of Court to question accused—Omission to 
do so, effect of Procedure. 

The provisions of section 342 of the Criminal 
Procedure Code are imperative and mnst be strictly 
complied with. A failure to give the accused an 
opportunity of explaining the points against him is 
an illegality vitiating the whole trial. [p. 366, col. 1; 
p. 367, col. .] 

Semble —In all criminal matters, the utmost strict- 
ness must be observed and forms must be clearly 
complied with where the liberty of the subject is at 
stake, when from the statute prescribing those forms 
it appears that they were presented by the Legisla- 
p. 364, col. 2.] 

Emperor v. Savalya Atma Pastya, 9 Bom. L. R. 350; 
5 Cr. L. J. 332, followed. 

Subramania Iyer v. King-Emperor; 3 Bom. L. R. 540; 
11 M. D. J. 238; 6 O. W. N. 860725 M. 61; z8 I. A. 
257 (P. C.); 2 Weir 271 and Emperor v. Harischandra 
Tulcherkar, 7 Cr. L. J. 194; 10 Bom. L. R. 201, re- 
ferred to. 


Criminal appeal from conviction and sen- 
tenre passed by the Sessions Judge of Bijapur, 

Mr. Binning, with him Mr. K. H. Kelkar, 
for the Accused. 

Mr. S. S. Patkar, Government Pleader, for 
the Crown. 

| JUDGMENT. 

BarougLOR, J.— This is an appeal by one 
Basapa Ningapa, who nas been convicted by 
the learned Sessions ‘udge of Bijapur of the 
offence of using as genuine a forged document 
and has been sentenced to three years’ rigor- 
ous imprisonment. 

The Assessors agreed that the appellant 
was guilty of the offence charged. 

The difficulty which confronts us in taking 
the view which was adopted by the learned 
Judge of trial arises from the manner in 
which the trial was conducted.. There are 
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several pàsságes of importance in the” judg-* 


ment which we are unable to refer to any evi- 
dence upon this “record. And though the 
learned Pleaders on both sides have done 
their best to assist us in this respect, none of’ 
them is able to justify these particular pass- 
ages by reference to any recorded evidence. It 
would seem that the learned Judge allowed 
himself to refer to matters appearing in other 
litigation but not produced and proved upon 
the preserit record, as they should have been 
if they were to be used against the prisoner. 

Apart froni this generally unsatisfactory 
character of the trial, there has been, so 
far as we and the learned  Pleaders- 
ean discover, a violation of the impera-' 
tive provisions of section 342 of the Cri- 
minal Procedure Lode, which enacts that 
for the purpose of enabling the accused 


to explain any circumstances- _ appearing: 
in ‘evidence against . ee the Court may 
put. such questions 8 - it considers 
necessary, “and shall, for the - purpose: 


‘aforesaid, question him generally’ on the- 
case after the witnesses for the prosecution: 
lave “been éxamined . and before he is 
called on for ‘his defence.” On the récord. 
before us it appears that the Court omitted, 
to question the prisoner under this section. 
The case, therefore, in this respect resembles 
Subramanta Iyer v. King-Emvperor (1), where" 
the-Juditial Committee observed that “their 
Lordships’ ‘are unable 'ío. regard . the 
disobedience’ ‘to an express provision as to 
a mode of ` trial as a mere irregularity.” 
And if it was ‘enough to vitiate the trial 
there. that the accused was tried for more: 
offences than the -three offences which 
are permissible at one trial, then it. seems 
to me'a fortiori enough to vitiate . this 
trial that the prisoner was convicted and: 
sent to prison without being’ asked for his 
explanation. -of the ‘matters appearing 
against  him.- That omission in my 
judgement goes deeper than the illegality 
which was committed in Subramania Tyers 
case (1). For it is; I think, repugnant to one’s 
natural sense of justice that.a man should: 
be convicted without being heard. It -is no 
answer to that objection. to say that the 
appellant’ had an opportunity of making 
a statement before the Committing Magis-. 
(1) 3 Bom. L. R. 540; 11 M. Å. J. 283; 5 0. W. N.- 
868; 95.M. 61; 28 I. A. 267. e C) 2 Wei27. .. 


INDIAN CASES. 


Cas 


- x t= E E 


trate. For; first, he was entitled; if he 
chose, to reserve his statement until the 
Court of Session, and. in any event, ‘the 
law provides imperatively that before .the 
Court of Session, he shall have an oppor- 
tunity of making’ his statement. This 
view of the consequences of the violation 
of section 342 follows that which was taken 
by, a Bench of this‘ Court in Emperor v. 
Savalya Atma Pastya(2), where the conviction 
and sentence were reversed and a.re-trial was, 
ordered, the Court observing, in words which: 
we commend to the attention of the. learned 
Sessions Judge, that "in all criminal matters, 
the, utmost strictness must be observed and 
forms must be closely complied with where 
the liberty of the subject is at stake, when 
from the Statute prescribing those forms it 
appears that they were prescribed by the’ 
Tiegislature in the interests of the accused.” 
I may refer also to a similar case of Emperor 
v. Harischandra Talcherkar (3). 

On these grounds, I. am of ‘opinion that 
this conviction and sentence should be set 
aside and that the accused should. be re: "tried 
before, the Court of Session at Bijapur. 

HaYwanp,J.—1l concur that there: must 
be a re-trial, There are two reasons: (D 
the unsatisfactory state of the ‘record, ‘and 
(2) the omission to examine the acousad as’ 
required by section 342 of the Criminal 
Procedure Code. 

I have examined ‘the record with care,. 
but have found it difficult to ascertain 
- whether all the documents therein contained 
were duly proved as required by law.  Cer- 
tain passages in the judgment moreover’ 
referred to facts drawn apparently from other. 
documents not appearing upon the record. 

_ it is .diffieult^ to-ascertain from the: 
judgment precisély what were the facts: 
held. established against the  ascused,’ and: 
the difficulty has been enhanced, by the 
omission to cdllon him “to explain them. 
Tt is true, no doubt,. that his examination. 
before thè- Magistrate was formally recorded: 
and that he was- defended by a Pleader. 
But the examination before the Magistrate: 
was: but perfunctory, and the law: requires. 
that an opportunity shall bé given tò the 
accused . himself to explain, and not that 
this important stép “in the procedure should» 


(2) 9 Bom. L: R. 356; 5. Cr. L. J. 332. 
. (8) 10 Bom..L. Ri 2017 Cr. I.F. 194, v. * 
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be left tc his Pleader. It ~ appears tio me^ of passage through a public. street, But he ought ` 


: š not to pass such a prohibitory order, unless it is: 
that failure to give the accused the oppor- clearly proved that there is a right by custom or 


tunity himself of explaining the points: by grant or by Statute in one section of the public 
against him, as required by section 342 of to prevent another section of the public from using: 


the Criminal Procedure Code, is more than ioe en on par n ecasiomp g for partiou- 
s $ M , when such use is ordinarily and prima 
a mere irregularity covered by the provisions facie lawful. [p. 870, col. 2.] T 


of section 537 of the same Code. This view ` Koladai Nayokan v. Karabudu Savudri, 6 M. L.J 
is confirmed by the decision of a Bench of 198; In re Narayana, 7 M. 49; 2 Weir 115; paren 


this Court in the case of Emperor v. Savalya ' Kownden v. soos Kownden, 28 Ind. Cas. 730; 
M hoa e OEA in : 230; (1914) M. W.N. $94; 15 Cr. L J. 
Atma Pastya (2). “and is, in my opinion, the 862; 26 M. L. J. 238; Sundram v. Queen and Ponnusami 


view which must be taken upon a consi- v, Queen, 6 M. 233; 2 Weir 77 Sadagopa Chariar v. 
deration of the dictum of their Lordships ` Krishnamoorthy Row, 30 M. 185; 9 Bom. L. R. 063; 5- 


: Top ss - > O, L. J. 566; 17 M. L.J. 240; 4 A. D. J. 833; 11 0, W.N, 
de Privy eka jd E Phe 585; 20 I. A 93; 2 M. L. T. 204, Vijiarayhava Chariar 
Ships are unable to regar e disobedience. Emperor, 26 M. 554; 13 M. Ind. 1711 Weir 260, 


of an express provision as to a mode of followed. 


trialasa mere irregularity,” this dictum ^ Sentimental caste objections to the use of a public 
appearing in:the case of Subramanza Tyer v. street shonld not be countenanced by Magistrates. 
‘King E. Q). . . acting under section’ 147, Criminal Procedure Code, 
Ang - Emperor i though they can in emergent cases pass temporary ` 
NE Appeal accepted ; Re-trial odes E orders under section 144 when the preservation of the 
; ma —À , - ++ peace is required. Even in such cases; the temporary ‘ 
. nature of the order cannot. he. attempted: to be: 
MADRAS HIGH COURT. ja E v: Perumal Obata 80 Tan oes 

Criunat LgTTERS PATENT Appear No. 68 . 38 M. 489; 16 eU E. J. 629, followed. kaa. 
or 1915. . Appeal, under clause 15 of the Letters 

September 30, 1915. < Patent, against the order of Mr. Justice 
Present: —Mr. Justice Sadaeiva Aiyarand :: Tyabji, dated -25th March 1915 in 

Mr. Justice Phillips. ; Criminal Revision C [o 46 
. ase No: 467 of 
SUDALAIMUTHU CHETTIAR AND OTHERS" 1914, ' preferred against the order of the’ 
: RESPONDENTS—ÅPPELLANTS x Court: of the Sub-Divisional Magistrate of. 
versus -' 2 Tuticorin in the District of Tinnevelly 
' + b in 
j . ENAN SAMBAN—Peritionur— Miscellaneous Case No. 6 of 1914. d 

RESPONDENT, Messrs. V. O. Seshacheitar and 8. Krish- 


Criminal Procedure Code (Act Vof 1898), ss. 144, 147, 
439— Revision —High Court, power of, to "direct Sub- < namachariar, for the Appellants. 
ordinate Magistrate to take ‘additional evidence—Juris- Mr.M. H. Hakim, for the Government. 
diction—-Order prohibiting use of public street, interfer- Messrs. E. S. Chidambaram Pillai and 


ence with Sentimental caste objections, if to becon- P, N, Marthandam Pillai, for the Respondent 
sidered. y 


Per Sadasiva Aiyar and Phillips, JJ.—A. High Court a JUDGME NT. 
acting as a Court of Revision either under section 439 i 
of the Code of Criminal Procedure or under section 15. . PHILLIPS, J. The facts of the case are 


of,the Charter Act has power to direct a Subordinate: gat gut in my learned colleagu 
Magistrate to take additional evidence, but it must on The points for consideratio gue's judgment. , 
that evidence come to an independent finding itself n are 


and nob accept the one arrived ‘at by the Magistrate.’ (1) whether the order of Tyabji, J., was 
[p. 367, col. 2; p. 370, col. 1]: correct; . 
Ib is undesirable that orders passed under section ^ .(2! if not, what action should be taken 


147 of the Code of Criminal Procedure should be 
interfered with in revision under section 489 of ' by this Court in the question of revising 
the Code df Criminal Procedure or section 15 of the order of the Sub- Divisional Magistrate. 
the Charter Act, unless: they are made without. 2. On the first point, I also think that 
jurisdiction or are obviously unreasonable and ; section 439, ‘Code of Criminal Procedure, 


b. 368, col. 1]. 

asd Udaya, Varma Raja Vala Raja of ^ even supposing “that it is applicable to this, 
Chirakal, 17 Ind. Oas. 65 12M. L. T. 489; 23 M. L. Case, does not give this Court power to call 
J. 499; (1912) M. W. N.1164; 18 Cr. L. J. 763; 36M. fora finding when exercising its ‘powers of 
275, followed. ' revision, although it does give power to call” 


Per Sadasiva "Aiyár, J.—A. Magistrate has juris- < 
diction under section 147 of the Code of Criminal for additional evidence upon which this 


Probeduro to pass orders even, against the.right: Court can itself come to a conchision. : f 
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think, therefore, that the learned Judge’s 
order, which apparently was based solely 
upon the finding submitted hy the Sub Divi- 
sional Magistrate, was not correct. The 
additional evidence must be weighed by the 
Court of Revision, and its decision based upon 
a consideration thereof. I agree, therefore, 
that the order appealed against cannot be 
supported. 

3. In this view it is necessary to consider 
the second point and determine what action 
is to be taken on the revision petition. In 
Kamal Katty v. Udaya Varma Rajavalia Raia 
of Chirakal (1) Ayling and Napier, JJ., 
have held ina carefully considered judgment 
that this Court has no power under section 
439, Code of Criminal Procedure, to revise 
proceedings under Chapter XII of that Code, 
and support their conclusiou by a considera- 
tion of the various authorities. Proceedings 
under Chapter XIL areof a special nature 
and are such that the Magistracy may well 
be allowed greater liberty in carrying out 
those provisions than they are allowed in 
trying ordinary crime. The provisions of 
the Chapter are concerned with disputes 
relating toimmoveable property which are 
likely to cause a breach of the peace, and 
give Magistrates power to deal with matters 
of a quast-civil nature, because upon the 
Magistracy and Police is thrown the burden 
of maintaining the public peace. In this 
view I think it undesireable that such orders 
should be interfered with in revision, unless 
they are made without jurisdiction or are 
obviously unreasonable or unjust. I can, 
therefore, sea no reason to differ from the 
conclusion arrived atin Kamal Kutty v. 
Udayavarma Raja Valia Raia of Chirakal (L), 
which is also the view of the other High 
Courts. : 

The power of revision in this case must 
be exercised, if at all, under section 15 of the 
Charter Act, and as pointed out by Avling, 
and Napier, dJ., in the same case, it has 
never been customary for this or other High 
Courts to interfere except where it can be 
said that the Magistrate’s order was passed 
without jurisdiction. I will not deal with 
the one or two cases which have not followed 
this custom, such as Reid v. Richardson (2), 


for when a discretionary power is to be 
(1) 17 Iud. Cas. 65; 36 M. 275; 12 M. L. T. 4 9; 28 

M. L. J. 499; (1912) M. W. N. 1154; 18 Cr, L. J. 7,3. 
(8) 140.861, 
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exercised it may happen that certain circum- ' 
stances exist in a particular ease which would 
justify interference in revision on grounds 
which would not ordinarily justify such 
interference, and Í am far from holding that 
the powers of this Court under the Charter 
Act should be construed in a limited manner. 
Can it be now said that the Magistrate’s 
order was passed without jurisdiction or that 
itis such an exceptional case that it war- 
rants a departure from the ordinary custom 
of this Court? The latter part of the 
question must certainly be answered in the 
negative. As regards the question of juris- 
diction, the only contention raised is that an 
order under section 147, Code of Criminal 
Procedure, cannot be passed in respect of 
& public road or street and that, therefore 
the Magistrate’s order was without jurisdic- 
tion. In support of this argument we are 
referred tothe dictum of Sabramania Aiyar 
and Davis, JJ. in Kolandai Nayakan v. 
Karabudda Savudri (3): “It is open to 
question whether section 147, Oriminal Pro- 
cedure Code, applies to a question like the 


.present—the right to ase a public highway.” 


1 see nothing in the language of section 
147 which necessarily debars a Magistrate 
from passing an order with reference to a 
public street aud in Karuppana Kownden v, 
Kandasawmi Kownden 4 it Was: expressly 
held. that the terms of the section were wide 
enough to cover disputes when the right of 
way claimed is a right to a publie path, 
Further, it does not appear certain that in 
this case the order does refer to a publie 
street. No doubt the Sub-Divisional Magis- 
trate has submitted a finding that A-B, B-C 
on the plan is a public street, but it wag 
his predecessor that passed the order under 
section 147, Code of Criminal Procedure, in 
which he remarked: “Further the right is 
claimed for Sambung only and itis said 
that other castes higher than they, are not 
allowed to pass by the street.” Such a 
prohibition is quite inconsistent with the 
view that it is a public street, over which 
the public generally has a right to pass. 
In the later finding also it is obseryed that 
the site of &n oil mill in the midile of 
the street is private property, and on one - 


side of the oil mill, there is a passage wide 
13) 6 M. L. J. 193. 
(4)28 Ind. Cas. 730; 1 MLL, 280; (1914) M. W. 
N. 804; 16 Cr, Li ds 862; 16 M. L, J, 288, 
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enough to take two persóns abreast, while: 


on the other side, the passage is even 
narrower. -The ground surrounding ‘the oil 
mill is also claimed as private property. 
In these circumstances, I cannot hold that 
the passage in question 'has been proved 
to be a public street, although it is quite 
possible that the portion B-C may be a 
public street. Whether a portion of the 
prohibited area is public street or not, I 
am of opinion’ that the order passed was not 
made without jurisdiction and I would; there- 
fore, allow the Letters Patent appeal and 
restore the order of the Sub-Divisional 
` Magistrate. 


. SADASIYA Aryan, J.— This Letters Patent 
appeal has been presented against the order 
of Mr. Justice Tyabji, passed on a revision 
petition preferred against the order of the 
' Tuticorin Süb-Divisional Magistrate. The 
order of the Magistrate is dated 28rd 
April 1914 and was passed under section 
. 147 of the Criminal Procedure Code., The 
order is to the effect that processions 
connected with weddings, funerals and 
festivals shall not be taken by Sambans 
residing inthe Paracherry (past an oil mill 


along A-B) and then northwards from 
along the oil-mongers’ street B-C, until 
the Sambans obtained the order of a 


competent Court authorising them to-do 
so. (See the plan in the case.) The reason 
given for the order is that though. the 
claim of the Sambans is supported by the 
oral evidence of the village officers, the 
Magistrate does not believe it because the 
Sambans have not exercised the right 
unchallenged to pass by the street of the 
oil-mongers. It seems clear that the Sub- 
Divisional Magistrate made no distinction 
between ‘A-B and B.C. His reference to 
“other castes higher than" the Sambans not 
being allowed by the Chetties: “to pass by 
the street” applies evidently to both A-B 
and B-C, and I thick it very probable 
that the question of private or publie street 
was not considered by him at all. The 
higher castes referred to in the Magistrate’ 8 
order are two castes higher than “Sambans” 
(Pallars and Nadars)and not higher than 
the Chetties. (See paragraph 5 
statement of the Chetties as counter- 
petitioners.) It is also clear from paragraphs 
7 and 5 of the said statement that except 


. 24 


of the ~ 
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as regards the portion A-B (a comparatively 
small length of the whole disputed length 
of street), the. Ohetties did not claim , 
private right of ownership over the Chetty 
street and based their claim to prohibit 
the Sambans on the ground of caste pol- 
lution by processions of Sambans being 
allowed to go through. I do not think that 
such sentimental caste objections should be 
countenanced by the Magistrates acting 
under section 147 of the Criminal Procedure 
Code, though of course they can, in emergent 
cases, pass femporary orders under section 
144 (even if such orders encourage 
caste ‘bigotry) when the preservation 
of the public peace is required. Even in 
such, cases, the temporary nature of the: 
order cannot be attempted to be changed 
by continued renewals [see Govinda Ohetti 
v. Perumal Chetti (5)]. 


Mr. Justice Tyabji on revision held (a) 
that if the roads A-B and B-C in question 
are public roads, an order prohibiting 
certain members of the public from passing 
over such publie roads until they established 


‘their right to do so in a competent Court 


was a “futile order’ and should be .set 
aside in revision; and (b) that as the 
Magistrate had not in his order dealt with 
the question whether the roads were publio 
roads or not, the case should be remitted 
to the Magistrate to report on that question, 
the learned Counsel who appeared on both 
sides before Mr. Justice Tyabji having 


‘suggested that course. 


' On this first order of Mr. Justice Tyabji, 
the records were sent to the Magistrate 
who sent his report, in which he gave the 
following findings: — 

(a) A-B' in the plan is a passage used 
freely at all times by the people of all 
classes. “B.O is a public street in the’ 
fullest sense of the term, a fact which’ 
the Chetties themselves do not attempt to 
controvert.” 


(b) The mill marked 4 in the plan within 
the area A-B is the private property of the 
appellants (Vania Chetties). 


(c) The. whole area A-B, except the site 
of the mill. 4 and the site of the temple 


(5) 80 Ind, Cas. 453; 38 M. 480; 16 Or. L J. 629, 


370 
SUDALAIMUTHU CHETTIAR v. ENAN SAMBAN, 
5, is a publie street, though the 
are entitled to 


using the road to this extént, 
‘that they could work the mill by yoking 


bullocks to a shaft attached to the mill, 
and the public cannot at those times use. 
passage - 
(varying in location) which is covered by 


that narrow fraction of the 


the shaft and bullocks. 


The report containing the above findings , 
Justice Tyabji, who - 


was accepted by Mr. 
in his second order on the revision petition 
set aside the Divisional Magistrate’s order 
prohibiting the Sambans from using the 
paths A-B and B-C. 


Mr. Seshachariar who appeared for the’ 
before us contended, ' 
among other things, that the learned Judge ` 


appellants (Chetties) 


erred in decidng the case upon the find- 
ing submitted by the Magistrate. 
there-is some force in this contention. I 
shall take it that under section 15 of the 
Charter Act, this Court’s power of revision 
can be exercised to the like extent (at 
least) to which the powers of revision can 
be exercised in a case coming under section 
439, Criminal Procedure Code. 


the powers of a Court of Appeal under section 
428. Section 428 allows fresh evidence to 
be taken by the Appellate Court or by a 
Magistrate under the orders of the Appel. 


late Court, but the Appellate Court has to . 


come to its own conclusion upon the evi- 


dence so taken and there is no provision: 


in section 428 allowing the Appellate 
Court to accept the finding of the Magistrate 
come to on such evidence. The gist of the 
evidence given in this case is fully set out 
by the Magistrate in his report and on that 
evidence I think the Magistrate was not 


justified in finding that the whole of the 


circle made by the round of the bullocks 
does not belong to the Chetties, but only 
_ the mill site. Lthink that the whole site 
ineluded within the circumference trodden 
by the bullocks belongs to the Chetties. 

It was contended further for the appel- 
lants that Mr. Justice Tyabji wasin error 
in holding that the Magistrate had no 
jurisdiction to pass orders under section 147 


where the right of way in question was. 


through the public streets. 
whether Mr, Justice Tyabji 


It is doubtful 
in his first 
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Chetties , 
obstruct the public from | 
namely, . 


I think’ 


Section 439. 
gives the High Court power to exercise all. 


(1915 


order.went.so far -as to “say. - that- the; 
Magistrate had no jurisdiction to pass. 
such orders even in cases where the order- 
was an order of prohibition’ of, the use’ of 
the right of public way. So long, ago as 
in 1896, Subramania Aiyar and Davies, JJ,,- 
had no doubt said in the case reported as 
Kolandai Nayakan v. Karabudda Sarudri (8): 

“Tt is open to question whether section 147,. 
Criminal Procedure Code, applies to.;......- 
the right to use a public high way". In 
Criminal Revision Case No. 402 of. 1908 
also, Benson and Sankaran Nair, JJ., set 
aside the order of the Divisional Magistrate. 
prohibiting the use of the public way under. 
section 147 as made, without jurisdiction. 
To support that conclusion they relied 
(among other grounds) upon an old case; 
In re Narayana (6), which was decided’ 
under section 532 of the old Code-of 1872, , 
Tn the case of Karuppanna Kownden v. Kanda- 
sawmi Kownden (4), Spencer, J., and myself? 
held generally that the | Magistrate had’ 
jurisdiction to pass orders in respect of 
public streets also under section 147, though ' 
that was a case where we interfered. in? 
favour of the right of passage.’ I shall, 
therefore, take it that the Magistrate had” 
jurisdiction to pass , orders ‘even ' against’ 
the right of passage through a public’ 
street. But, in my opinion, he ought not 
to pass sucha  prohibitory order unless’ 
it is clearly proved that there is: a right? 
by custom or by grant or by a Statute in: 
one section of the publie to | prevent 
another section of the publie fromi using' 
the public street on particular occasions or 
for particular purposes, when such use is: 
ordinarily and prima facie lawful. In the 
ease of Sadagopa Chariar v. Rama Rao (7), 
Davies and Benson, JJ., held [following 
the case of Sundram v. Queen and, 
Ponnusami v. Queen (8)] that "every. 
member of the publie, and every sect, has 

a right to use the public streets ina lawful 
manner, and ib lies on those who would 
restrain him in its exercise to show some 
law or custom having the force of law 
depriving him of the privilege" (page 384). 
This decision was confirmed by the -Privy 
Council Lin the case of Sadagopa Chariar v. 


” (8) 7 M, 49; 2 Weir 115. 
(7) 26 M. 876. ` 
(8) 6 M, 203; 2 Weir 77, - 
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Krishnamoorthy Row (Y), notwithstanding the 
doubt thrown : upon it ~ by Justice Sir 
Subramania. Aiyar, who sat in a Full Bench 
with Justices Davies and Berson, in another 
case reported in the: same. volume” as the 
case of Véjiaraghava: Chariar v. Emperor (10). 
In this case; no such custom having the force 
of law prohibiting the use of the public street 
(whether thé” public street is B-C alone or 
A-B and B.O together or B-C anda portion 
of A-B) by the Sambans was set up or 
proved. -Bven if the whole of the area A-B 
is ‘private property; the Sub-Divisional 
Magistrate's order prohibiting the Sàmbans 
from going through even the portion B-C (aa, 
admitted public “street). is clearly erroneous, - 
the Sambans having public streets 15 and 23: 
9,7 in the plan through which they could, 
come to point B .besides the path A-B). 
On: my finding. that . besides. . the greater 
length BO which “is admittedly public- 
street, the remaining portion alone of the aréa? 
A-B after excluding the area enclosed by. 
the ‘mill bullocks’ round, forms the public 
street, I would modify the order of Mr. 
Justice Tyabji and pass au order that the. 
respondents shall not use the area covered by 
the round of the oil mill bullocks, until they 
obtain the decision of a Civil Court and 
that in other respects the order of the- 
Sub-Divisional Magistrate prohibiting the 
Sambans from taking processions even along 
the admittedly public street B-C and along 
the portion of A-B which I find to be. the 
public street, should be set aside. - 

Under clause 86 of the Letters Patent, the ` 
order of Tyabji, J., will be modified as above | 
mentioned. 


Order modified, 
(9) 80 M. 185 (P. C.); 9 Bon, L. R. 663; 5 C. L J. 
566; 17 M.-L: J. 240; 4A. L. J. 338; 11 ó. MANGGE 
30 T. A. 93; 2 M. L. T. 204. D 
(10) 26 M. 554; 13 M. L, J. 171; 1 Weir 260. 





- BOMBAY HIGH COURT. 
CRIMINAL APPRAL No. 361 or 1915. 
August 26, 1915. 
Present:— Mr. Justice Batchelor and 
^ Mr. Justice Hayward. 
SHANKAR RAMDAS—Accuysp 
» ——ÀPPELLANT 
versus 


EMPEROR— PaossoUToR— RESPONDENT. 


Criminal Procedure Code, (Act V of 1898), s. 370 (5. 
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* Jearned Magistrate 


fe 
ya 
D ' 


he ee ee Tana E 


—Duty of Presidency Magistrate lo give reasons for 
E ' accused—Reasons not- given — Judgment, 
effect of. n . 

Section 340, clause (i), of the Criminal Proceduro 
Code requires. that there should bea statement of , 
the reasons which indüce 4 Presidency Magistrato 
to believe the ovidence for the prosecution. 

Natabar Ghose v. Provash Chandra Chatterjee, 27.0, 
461; 4 C. W. N. 467, followed. . 

Where, therefore, a Chief Presidency Magistrate 
convicted an accused, inflicting iinprisoninent and 
merely recording the following judgment: 

“I convict. accused. .l believe ihe evidence of come 
plainant and the witnesses for the prosecution:” . 

Held, that the judgment did not satisfy the require. e 
ments of clause (4) of section 370. of the Code, " 


. Criminalappealfrom conviction and sentence 
recorded by the Chief Presidency Magistrate 
of Bombay. 

JUDGMENT.—This ‘is an appeal. from a 
judgment of the. learned Chief Presidency 
Magistrate who convicted the accused, Shàn- 
kar, Ramdas under section 451 of the Indian 
Penal Code and, the accused having admitted, 
certain previous convictions, passed a sentence 
of eighteen months’ rigorous imprisonment. : 

We were compelled to call. for the record 
and proceedings, as the learned Magistrate’ 8 
judgment did not disclose to us any readons 
why the evidence for the prosecution’ was 
accepted as sufficient. While we certainly 
have no wish to impose upon the Presidency. 
Magistrate any further.burden than is imposed. 
by the express terms of the Criminal Proce- 
dure Code, we think his attention should. be. 
drawn to the requirements. of clause (4). of 
section 370 of the Code aüd fo the decision in 
Natabar Ghose v. Provash. Chandra Chatterjee 
(1) with which we agree. .In the present čase 
the learned Presidency Magistrate has written 
- only; "I convict the accused. I believe ‘the 
evidence of the complainant and the witnesses 
for the prosecution." That belief, however, 
is'necessarily implied in the fact that the. 
convicted the. accused. 
And in our opinion clause (2): of. section 370° 
requires that there should be a statement of 


~ the reasons which induced the learned Magis- 
' trate to believe tlie evidence for the. prosecu- | 
` tion. E 


"The appeal is dismissed. E 
Appeal dismissed. | 
(1) '27 0, 401; 4 G. W. N. 467. 


272 
In ve SUBBARAYA PILLAI. 


MADRAS HIGH COURT. 
Criminat Revision Case No. 262 or 1915, 
Criminar Revision Petition No. 218 

or 1915, 

October 27, 1915. 
1Present:—Justice Sir William Ayling, Kit., 
and Mr. Justice Phillips. 

In re SUBBARAYA PILLAI AND OTHERS— 
AccusED—PETITIONERS. 

Cattle Trespass Act (I of 1871), s. 10—Trespass— 
Watchman seizing cattle, legality of. 

Under section 10 of the Cattle Trespass Act, a 
watchman watching crops on the land on behalf 
of the cultivator or occupier is entitled to seize 
cattle trespassing on the land under his charge, 
when he is given general instructions to seize 
them while so trespassing. ] 

Petition, under sections 435 and 439 of 
the Code of Criminal Procedure, 1895, 
praying the High Court to revise the 
judgment of the Court of the First Class 
Sub-Divisional Magistrate of Kumbakonam 
Division, in Criminal Application No. 46 of 
1915, preferred against the judgment of the 
Court of the third Class Magistrate of Tiru- 
wadamarudur, in Civil Case No. 443 of 1914, 

Dr. S. Swaminadhin, for the Petitioners, 

Mr. P. R. Grant, for the Government. 

ORDER.—Tbhe only ground for revision 
argued before us is that the unpounding 
of the cattle by prosecution witness No. 1, 
who is a watchman employed by the owner 
of the seed bed, was not authorised by 
section 10 of the Act. The section says 
that the cultivator or occupier may “seize 
or cause to be seized any cattle trespassing:” 
and we do not think that it can ‘be con. 
tended that he is not entitled to give 
general instructions to his watchman or 
other servants to seize all trespassing cattle 
or that if the watchman or servant so 
instructed seizes cattle, the cultivator or 
occupier does not cause them to be seized 
within the meaning of the section. In the 
present case the legality of the lst prose- 
cution witness’s action in this respect was 
not attacked in the lower Courts. He 
deposed that he was employed to watch 
the crops and that he had impounded many 
cattle, We do not feel called upon to 
direct evidence to be taken on this point 
in view of the late stage at which it is 
raised and we can find no ground for 
interference with the conviction. 

The criminal revision petition is dismissed, 


Petition dismissed, 
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BOMBAY HIGH COURT. 
OniuixAL, AprraL No. 276 or 1915. 
August 19, 1915. : 
Present:-—Mr. Justice Batchelor and 
Mr. Justice Hayward. 
BECHAR ANOP—<Accusnp—APPELLANT 
versus 
EMPEROR- PnosgcuTOR—DEFENDANT. 

Penal Code (Act XLV of 1860), s. 97—Voluntarily 
and, deliberately engaging in fighting—Private defence, 
plea of. $ 

The right of private defence cannot be success- 
fully invoked by men who voluntarily and deli- 
berately engage in fighting with their enemies for the 
sake of fighting, as opposed to the case where men 
are reluctantly forced to use violence in order 
to protect themselves from violence offered to 
them. [p 878, col. 2.] 

Where, therefore, it appeared that a fight took place 
in a public street and both sides voluntarily engaged 
in it: 

Held, that it was not open to the members of either 
party 7 claim the right of private defence.  [p. 378, 
col. 1. 

Reg. v. Knock, (18 TT) 14 Cox. C. C. 1; Kabiruddin v. 
Emperor, 86 O. 368 at p. 376; 12 C. W, N. 384; 7 C. 
L.J. 859; 7 Or. L. J. 256; 3 M. L. T. 386, referred to. 


Criminal appeal from convictions and 
sentences recorded by the Sessions Judge of 
Broach : 

Mr. G. N. Thakor, for the Accused. 

Mr. 8. S. Patkar, Government Pleader, 
for the Crown. f . 


JUDGMENT. 

Batowetor, J.—This is an appeal from 
a judgment of the learned Sessions Judge 
of Broach, who convicted the three 
appellants of voluntarily causing grievous 
hurt otherwise than on grave and sudden 
provocation, and under section 325 of the 
Indian Penal Code sentenced accused Nos. 
1 and 2 to five years’ rigorous imprisonment 
and accused No. 3 to one year’s rigorous 
imprisonment. i 

The only contention advanced by the 
learned Pleader on behalf of the appellants 
was that the learned Judge below should 
have acquitted the appellants, on the 
ground that they were entitled by their 
right of private defence to use the violence 
which in fact they did use. The evidence, 
however, satisfies us that the fight which 
resulted in the death of one man and in 
injuries to one or two others, took plase 
in the public street between the accused’s 
party and the deceased’s party, and that 
both sides voluntarily engaged in it. There 
is every reason to believe that both sides 
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.were more or less drunk on ‘the occasion 
in question, the 
about a .log of wood which was thrown 
into the Holi fire and the parties 
belonging to a caste in which it is usual 
to make the festival of Holi a pretext for 
intoxication and quarrelling. Now where 
both sides voluntarily and deliberately 
engage in fighting as in the circumstances 
now before us, it is not, I, think, open 
to & member of either party to claim 
the right of ‘private defence. In Russell 
upon Crimes (7th Edn. Vol. i p. 810, 
Bk. IX, Chap. D), the law is stated in 
the follawing words : — “The law is that if 
the blow, from the effect of which the 
deceased - died, was -given purely in 
self-defence, as distinguished from a desire 
to fight, it is excusable, and itis a question 
for the Jury whether the prisoner struck 
the blow in self-defence, or whether he 
really desired to fight:” -see Reg. v. 
Knock (1). And in India we have a similar 
decision: by the Calcutta High Court in 
Kabiruddin v. Emperor (2), where Mr. 
Justice Rampini says:— 

"I have no doubt that according to 
‘the Penal Code no right of private defence 
arises in circumstances such as those of 
the present case, when both parties armed 
‘themselves for a fight to enforce their 
right or supposed right and deliberately 
engaged in very large numbers in a pitched 
-battle, killing one man -and wounding 
-others...in the present case the appellants, 
if they had any right of private defence, 
which in the circumstances in my opinion 
-they had not, did not act within the 
legal limits of such right. They did not 
‘restrict themselves merely to the use of 
such force as was necessary to resist 
trespass. On the contrary, they far exceeded 
-their right, if they had any, for they 
killed a man and inflicted serious injuries on 
‘others.” 

So here, even if it could be shown by 
the appellants, on whom. the onus lies, 
that they were entitled to the right of 
private defence—and in my opinion if 
cannot be so shown—yet it is manifest 
that they exceeded that right by causing the 
‘death of the deceased man on whom no less 


(1) (1877) 14 Cox. C. C. J. 
(2) 35 C. 868 at p. 376; 12 C. W, N. 884, 7 O. L. J. 
859; .'7 Cr, L, J, 266; 8-M,'L, T. 385, 
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than eleven injuries - were found. But, as L 
have said in-my judgment, this- appeal fails 
because the right of private defence cannot be 
successfully invoked by men who voluntarily 
and deliberately engage in fighting with their 
enemies for ‘the sake of' fighting, as 
opposed to the case where men are reluctantly 
forced to use violence in order to protect 
themselves from violence offered to 
them. 

The convictions must, 
confirmed. But .in view of 
circumstances disclosed on the record, I 
think that the sentences passed upon 
accused Nos. 1 and 2 may safely be reduced 


therefore, ‘be 
all the 


“to sentences of two years’ rigorous imprison- 


ment in the case of each. 
HAYWARD, J.—I concur. 


Convictions confirmed; Sentences reduced.-- 


MADRAS HIGH COURT. 
Criminal ÁPPEAL No. 487 or 1915 AND 
URIMINAL Revision Case No. 514 or 1915. 
Criminau Revision Petition No, 409 
or 1915. 

October 26, 1915. 
Present:—Justice Sir William Ayling, KT., 
and Mr, Justice Phillips. 

In re G. G. JEREMIAH—Accussp— 
PETITIONER—AÀ PPELLANT, 

Criminal Procedure Code (Act V of 1898), ss. 260, 
580— District Magistrate not empowered to try European 
British subjects—Summary trial by such Magistrate, 
whether valid. 

Where a European British subject was convicted 
by the District Magistrate of Bangalore, who was 
also a Justice of the Peace, of an offence under section 
8 of the Municipal By-law 3 aftera summary trial 


„under section 260 of the Criminal Procedure Code: 


Held, that inasmuch as the District Magistrate was 
not empowered to try a European British subject 
summarily, his proceedings were void under section 
630 of the Criminal Procedure Code. [p. 375, col. 1.] 


Appeal against the order of the Court of the 


District Magistrate and Justice of the Peace 
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of the: Civil and Military Station of Bangalore 
Division, in case No, 5 J. P. of the Calendar 
for 1915, 

Petition-under sections 435 and 439 of the 
Vode of Criminal Procedure, 1898, praying 
the High Court to revise the order of the Court 
of the said Magistrate in the said case. 


FACTS. —Accused G. G. Jeremiah, a 
volunteer in the “G.” Company, was prosecut+ 
ed before the District Magistrate, Civil and 
Military Station, Bangalore, for the offence 
of ‘failing to take out a license for his 
cycle, which he rode at 2-40 P. 31. on the 
Residency Road with a military description 
on the 18th May last. : 
-. Accused while admitting the offence 
pleaded exemption as a cyclist volunteer. 
The Magistrate in his finding observed 
that ..the accused, who was previously a 
cyclist volunteer in the “g” Company, 
Bangalore Rifle Volunteers, was struck off the 
strength of the corps on the 3rd February 
1915 by order of the Offieer Commanding. 
Since that date, consequently, accused was 
not borne on the rolls of the corps. Accused 
asserted that the Colonel’s order, which 
appeared in the Battalion Order Book 
under the Adjutant’s signature, was illegal 
and ‘void. He contended that if he had 
been wrongly removed, then he was still 
a volunteer. 

In these circumstances, the Magistrate held 
that whether the order was legal or illegal 
the fact remained that since 3rd February 
1915, accused was not borne on the rolls of 
the corps and was not recognized by the corps 
asa member thereof. Finding the accused not 
to be a bona fide Cyclist Member of the Vo- 
luntee* Corps on the date of the offence, the 
Magistrate fined him Rs. 3. The present 
appeal revision petition to the High Court are 
against that order. 

Mr. L. A. Govindaraghava Aiyar, for the 
Appellant- Petitioner:—Bangalore was no part 
‘of British India and the Criminal Procedure 
Code was made applicable to Bangalore by 
virtue of declarations made from time to 
‘time by the Governor-General, in virtue of 
the powers conferred upon him by the orders 
‘in Council of His Majesty the King-Emperor 
under Foreign Jurisdiction Rules. 

“The” jurisdiction of the Magistrates in 
Bangalore over European British subjects 
was br. virtue of special powers conferred 
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upon them, and there was- no provision 
empowering them to try European British 
subjects summarily under section 260 of 
the Code of Criminal Procedure. 

The Public Frosecutor, for the Goyernment, 
submitted that he could not answer the 
objection raised by the Vakil for the appel- 
lant. 


JUDGMENT.—Appellant (a European 
British- subject) has been convicted by the 
District Magistrate of Bangalore, who is a 
Justice of the Peace, of an offence under sec- 
tion S of the Municipal By-law 3 after a 
summary trial under section 260 of the Code 
of Criminal Procedure. 


Mr. Govindaraghava Aiyar argues in 
his behalf that the Magistrate’s proceedings 
are void under seotion 530 of the Code of 
Criminal Procedure, inasmuch as the 
District Magistrate isnot empowered to try 
a Enropean British subject summarily. This 
appears to be so. 

The Oriminal Procedure Code does not 
apply primarily to Bangalore which is no 
‘part of British India, and is only in force there 
by virtue of the declarations of the Governor- 
General in Council in the exercise of powers 
conferred by the Indian (Foreign Jurisdic- 
tion) Order in Council, J902. The latest 
declaration is No, 732-D, dated 19th March 
1913, but this provides with reference to 
the Code of Criminal Procedure: “Nothing 
in the Code as applied shall be deemed 
to apply to proceedings against European 
British subjects or persons charged jointly 
with European British subjects.” 

The effect of this is to refer us back to an 
earlier declaration under the same authority 
No. 680-2B, dated 19th March 1912, which is 
still in foree and which regulates the powers 
of Justices of the Peace beyond the limits of 
British Indiain regard to European British 
subjects. This notification [issued subsequent 
io the decision of this Court in In re Lawrence 
(1)] confers on such officers certain specified 
powers, among which the power of trying 
offenders summarily under section 260 of 
the Code of Criminal Procedure is not 
included: and we must take it that the 
powers of the District Magistrate as 
Justice of the Peace as regards European 


(1) 9 Ind. Cas. 255; 34 M. 346; 12 Cr. L. J. 42:9 M. 
L, T. 822; (1911) 2 M. W. N. 19 » tí 
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‘British’ subjects are confined to-those cón- 
. ferred on him thereunder. 

lt follows from that the trial of the appel- 
. lant. was void. f 

.We set aside the conviction and direct 

the. refund `of the fine, if paid, ' In view of 

. the petitioner of the case, we do -not order 
«retrial under the ordinary procedure. 

» Conviction set aside, 


PUNJAB. CHIEF COURT.: 
‘Crimivai-Reviston Petition No. 273 or 1915. 
fun April 17, 1915. 

Present: —Mr. Justice Rattigan. 
EMPEROR—PaosEOUTOR—PETITIONER 

a ' versus 
"RAGHBIR SINGH—AcousEp—RESPONDENT, 

Criminal Procedure Code (Act V of 1898), s. 181, 

l. (2)—Criminal breach of trust—Place of trial—Juris. 
diction. 

Where the complainant charged the accused under 
section 408, Indian Penal Code, alleging that the 
complainant had engaged the accused to manage 
„a branch agency at Rurki, that accounts were sent 
"by aócused to Rawalpindi for some time but 
-subsequently discontinued and that on inspection 
- of the accounts it was found that the accused had 
made false entries in respect of certain items: 

Held, that inasmuch as the allegations in the 
complaint referred distinctly to three or four specific 
items in respect of which the accused was charged 
with having committed the offence of criminal 
"breach of trustat Rurki, the Rawalpindi Court had no 
jurisdiction to try the case, [p. 876, ool. 2]: 

"" Gokal Chand v. Phul Chand, 5 Ind. Cas. 830; 7 P. 
R. 1910 Cr; 7 P. W. R. 1910 Cr; 172 P. L. R. 1910; 
11 Cr. L. J. 253, followed. MN 

Case reported by the Sessions Judge, 
Rawalpindi Division, with his No. 114 of ord 


February 1915. ; 


. FACTS.—The accused was refused hi 
application to be tried at Rurki (where -the 
“offence under section 408, Indian Penai Code, 
“was alleged to have been committed) instead 
‘of Rawalpindi by order of Major T. €. 
‘Browning, Cantonment Magistrate, exercising 
“the powers of a Magistrate of the First Class, 
Rawalpindi, dated 14th December 1914. 


GROUNDS.-—The statement on oath of 
thecomplainant in this case amcunts to an 
accusation that the .accused, who was his 
servant in Rurki, had embezzled and mis- 
appropriated. Rs. 100, in that place.’ The 
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-eomplaint is brought, therefore, under sec- 
' tion 408, Indian Penal Code. 


The Canton- 
ment Magistrate has taken cognisance of the 


: offence and it is urged by thelearned 3 dvocate, 


who represents the accused, that the case is 
‘not cognisable in the Court of the Canton- 
ment Magistrate, but should, ander the pro- 
visions of the Criminal Procedure Code, sec- 


-tion 181, be heardand tried in Rurki where 


the offence was committed. 


I consider that this contention is correct 
and as the Cantonment Magistrate has con- 
‘tinued hearing the case since I sent him 


- a copy of my order, dated 22nd December 


“1914, I am constrained to report the case on 
‘the revision side to the learned Judges of the 
Chief Court, with a view to the proceedings 
being set aside and the case being tried 
in Rurki where the offence is alleged to 
have taken place and where the accused would 
bein a better position to defend himself. 
^ "The accused will in the meantime remain 
on the bail already ordered. Submitted 
with the record for orders, 
Sirdar Sewa Ram Singh, for the Crown. 
Dr. Shuja-ud-Din, for the Accused. 


ORDER — The question referred to this 
‘Court by the Sessions Judge, Rawalpindi, is 
whethertheCourtofthe Magistrate, FirstClass, 
‘Rawalpindi, has jurisdiction to ‘entertain the 
complaint preferred by Lala Bashambar Das, 
charging the accused, Raghbir Singh, with 
the commission of an offence under section 
408, Indian Penal Code. 

The allegations in the complaint are to the 
effect that the complainant, who is an 
Artillery Treasurer in the Rawalpindi Can- 
tonment, about three years previously engaged 
the accused as his servant to carry on, and 
‘manage, a Branch Agency at Rurki; that 
accounts were sent by accused to Rawalpindi 
up to January 1904, when accused discontinu- 
ed sending them; that complainant’s suspi- 
cions were aroused and he sent for accused, 
who came to Rawalpindi and undertook in 
writing to render accounts and pay whatever 
might be due to the complainant; that acoused 
thereafter never came to Rawalpindi; and 
that on inspection of his accounts it was 
found that he had made false entries in 
respect of three items of Rs. 400, Rs. 125 and 
Bs. 656, and probably also other false 
entries, Complainant charged the accused 
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-with having committed the .‘offénee -of 
-criminal breach of. trust, punishable under 
: section 408, Indian Penal. Code, and prayed 
„that he might be :deàlt with according- to 
claw. . - E45 n 4 
Section 181, clanse (2), of the Criminal 
-Procedure Code provides ‘that the offence of 
-oriminal misappropriation "or of  oriminal 
: breach of trust may be inquired into and tried 
by a Court within the local limits of whose 
jurisdiction any part of the property, which 
“is the subject of - the’ offence, was received 
or retained ‘by the accused person or the 
offence was committed. Upon the allegations 
in the complaint, there. can be no donbt 
that the Court at Rurki would have jurisdic- 
tion to deal with the' offence with which the 
accused is charged." 
. The. question, however, is whether the 
Court at Rawalpindi has also jurisdiction to 
deal with it, Gckal Chand v. Phul Chand (1), 
Chint Singh v. Emperor (2) (Criminal Mis- 


‘cellaneous No. 58 of 1900), and Ganeshd Lal . 


v. Nand Kisliore (3) are authorities directly 
in point and in support of the contention that 
the Rawalpindi Court has not jurisdiction, 


_ For the complainant, Mr. Sewa Ram Singh 
relies on Uttam Ohand v. Emperor (4), Ishar 
Das v. Emperor (5), Rajani ^ Binode 
Ohakravarti v. All. India Banking and Insur- 
ance Oompany Limited, Lahore (6), Swumi- 
nathan Chettiar v. Annamalai Oheitiar (7) 
and Ghulam Ali v. Queen-Hmpress (8), I have 
considered the authorities cited and in my 
opinion the contention must prevail that the 
Rawalpindi Court has no jurisdiction to 
try the offence charged. The authorities 
cited on behalf of the accused are directly 
relevant, whereas those referred to by Mr. 
Sewa Ram Singh are distinguishable in vari- 
ous respects. Ghulam Ali v. Queen- Empress (8) 
deals with acase of cheating, and it was 
held that under section 179 of the Criminal 


; (1) &Ind. Cas. 830; 7 P. R. 1910, Org 7 P. W. R. 
1910, Cr; 172 P, u, R. 1910; 11'Cr.L.7, 253. : 
dr 67 P.L. &. 1901. 72:5... Luo zu us 
t3) :15 Ind. Cas. 319; 34 A.-487; 43 Or, L.-7-479. 10 
ALL. J. 45. ES nos 

-(4) 2 P. R. 1902. Cr. ; 9 P. L. R. 1902, 

$ ). 18 P Mut: 1908 Cr. 8 Or, L. J. 75. 

6) . Cas, 192; 17 0. W. N. 1207, . 

A s ae 7; 16 Cr. L. 
- (T) 1Ind. Cas. 796; 9 Gr. L, J. 92; 4 M. I, T- 
- (8) 7P. B. 1900 Qr, Mun 
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- Procedure ‘Code, .the Court.at | Lahore~ had 
jurisdiction because’the loss in freight would 
-be caused ‘to tho North-Western Railway 
Administration at its head-quarters’ -in 
‘Lahore, Similarly in Rajani Binode Chakra- . 
varti v. All India Banking and Insurance 
Company Limited, Lahore. (60) -and 
Ishar Das v, Emperor (5), the offences 
charged were not merely criminal breach 
of trust or criminal misappropriation, but 
also cheating and forgery and stress was 
laid upon section.179, Criminal Prucedure 
Code. In Uttam Chand v. Emperor (4), there 
were three accused persons of whom two 
carried on business at Ferozepore, ‘and the 
“third accused was. merely a purchasing 
agent at Sangla. It was' held that it was 
the -Ferozepore Branch which. carried on 
the business of the Karachi firm, and that it 
was to that Ferozepore Branch that accused 
,Nos.1 and 2 had to render accounts; The 
judgment proceeds :— . 


"Now the conviction is with reference to 
the general balanceof Rs. 19,862, not with 
reference to any specific : items, and this 
‘balance was payable at  Ferozepore, and if 
it had been paid there, there would have 
.been ho offence. This brings the’ offence 
within the provisions of section 181 (2) of 
the Criminal Procedure Code, for the money 
was retained by the accused in the Feroze- 
pore District. This distinguishes the case 
from Criminal Miscellaneous Case No. 58 
of 1900; there, certain specific items had 
been misappropriated, and accused was not 
.being tried fora deficient balance.” . 

So inthe present ease, the allegations in 
‘the complaint referred distinctly to three or 
four specific items in respect of which the 
accused is charged with having committed 
the offence of criminal breach of trust, 

Swaminathan Chettiarv. Annamalat Ohettiar 
(7) in no way helps Mr. Sewa Ram Singh’s 
argument, but is rather an authority in sup- 
port of the other side. As at presentadvised, 
therefore, I prefer to follow the most recent 
ruling of this Court [Gokal Chand v; Phul 
Chand (1)] and. hold that the Rawalpindi 
Court has no jurisdiction to try the present 
charge. : 

I accordingly direct that the record be 
returned to the Magistrate, First Class, Rawal- 
indi; with the direction that the accused be 
‘discharged, the ‘complainant’ being informed 
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that, ifsoadvised, he can prefer: his com- 
plaints in the Court ‘of the Magistrate at 
Rurki., ` 


` Revision accepted, 


. MADRAS HIGH COURT. 
Criminar Revision Oase No. 454 or 1915 

Criminal Revision Parron No, 867 

or 1915. 
: , October 26, 1915. 
. Present:—Justice Sir William Ayling, Kr., 
Rn . and Mr, Justice Phillips. 
- 7. N. C. WHITTON—Peritioner 
: versus 

EMAMMAD MAISTRY—Responvent. 

Madras Planters Labour Act (I of 1908), ss. 24, 36— 
“Power of Magistrate to issue repeated directions— 
Conviction for disobedience, whether bar to subsequent 
action-—“Fatlure to account for money advanced,” 
"meaning of. 

. There is no limit to.the number of repeated 
-directions which may -be issued under section 35 of 
„the Madras Planters Labour, Act or-to the’ number 
‘of prosecutions and convictions which may follow in 
default. [p. 379, col. 2; p. 380, ‘col. 1.] 

je Action taken under section. 85 of the Madras 
‘Planters Labour Act does nob put an end to the 
contract and is, therefore, no bar to a second trial and 
conviction for disobedience to a direction to fulfil it, 
(p. 380, col. 1.] 

Ponga Maistry v.' Emperor, 18 Ind. Cas. 415; 
86 M. 497; 24 M. L. J. 180; 14 Or. L. J. 79, dissented 
from 
52 Unwin v. Clarke, 19 Q. B. 417; 85 L. J. M. C. 198; 
12 Jur. (N. s.) 429; 14L. T. 356; 14 W, R. 688 and 
"Cutler v. Turner, 96. B. 502; 48 L. J.M. C. 124; 80 
'L, T. 706; 22 W. R: 840, followed. 

Per Ayling, J.—The words “fails to account for the 
money advanced to him” mean simply this: failure 
to either supply labour -equivalent tothe advance 
received or to refund any balance of the advance for 
which he is unable to supply labonr or to prove that 
it has been legitimately expended, [p. 878, col. 2.] 


Petition, under sections 485 and 439 of 
the Code of Criminal. Procedure, 1898, 
praying the High’ Court to revise the order 
;of the.2nd .Olass Magistrate of Vayitri, in 
his.-proceedings ‘declining to give further 
directions to the respondent herein tc 
‘complete the performance of his contract 
under section 85 of Act I of 1903. 


FACTS.—One Mr. Whitton, a planter in 
Malabar, complained to a Magistrate that 
Mammad Maistry had committed breach of 
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a contract entered into by him in December 
_1912 in respect of work in the complainant’s 
Company,known as, the Meppad Wynaad Tea 
Company, and prayed that the accused might 
be directed to complete the performance of 
his contract under section 85 of the Act. 
In 1918, one direction was given to the 
accused,but he did not comply with it and wa 
convicted and sentenced to one month’s 
rigorous imprisonment under section 24 
of the Act. The complainant again 
applied to another Magistrate for an- 
other direction after the return of the 
accused from Jail, and he was again prosecut- 
ed, convicted and sentenced to two months’ 
imprisonment. The complainant again applied 
to the same Magistrate for giving the accused 
‘a further direction. The Magistrate refused 
it on the ground that he had no jurisdiction 
to make successive directions. The present 

revision petition is against that order. 
Mr. Barton, for the Petitioner.—A 


‘Magistrate has jurisdiction to make successive 
‘directions under section 35 of the Act and 


the language of the section is wide enough to 
icover any number of directions, so long as 
the, contract exists, and there is nothing 
to prevent a subsequent direction being given. 
The decision in Ponga Maistry v. Em- 
peror (1)is wrong. The decision in Unwin v. 
Clarke (2) and Cutler v. Turner (8) are 
clearly in point. 

The Public Prosecutor, in reply:—The deci- 
sion in Penga Mazsiry v. Emperor (1) is right 
and must be followed 

ORDER. 

AYLING, J.— We are asked to revise an order 
of the 2nd Class Magistrate of Vayiiri, dated 
17th March £915, refusing: to direct counter- 
petitioner under section 35 of the Madras 
Planters Labour Act (1 of 1903) to eomplete 
contract -entered 
into by him with petitioner. The Magis- 
trate’s ground of refusal is that he had 
already issued one such direction on 


‘18th November 1913, in default of com- 
'pliance with which counter-petitioner had 


been convicted and sentenced to two months! 


(1) 18 Ind. Cas, 415; 36 M. 497; 24 M. L. J. 186; 14 
Cr. L. J. 79. 

(2) 19 Q. B. 417; 35 L, J. M. C. 193; 12 Jur. (x. &) 
429; 14 L. T. 856; 14 W. R. 688. 

(8) 9 Q. B. 502; 43 L., J. M. C. 124; 30 L, T. 706; 22 
W. R. 840. 
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“nipotous imprisonment under section 24 (e) 
-of the same Act. He had in addition 
:been previously tried and convicted under 
the . same section and clause on 28th March 
"4918 for failure in connection with the 
-same contract. The Magistrate held, fol. 
lowing Ponga “Maistry. v. Emperor (1), 
that he had: no power to make more than 
:one directiqn:- and on this view ‘dismissed 
? petitioners application. . 


'"Mr. Barton, who appears for petitioner, 
“contends that the ruling above quoted is 
‘erroneous; and ‘that apart from such 
especial restrictions as may be involved in 
the particular contract, there is no limit to 
the’ number of. successive directions which 
‘may be issued under.section 35 or to the 
‘number of prosecutions and convictions 
"which may follow in default. 


"He has- been at pains to explain that 
;his.elient is prosecuting this petition simply 
as a, test case and is only anxious to have 
‘the law on the ‘matter determined. The 
counter-petitioner. is not represented: bnt 
cthe,,léarned . Public Prosecutor has been 
instructed to oppose the petition and support 
‘the. Magistrate’s. order. He has done so 
not with reference to the abstract question 
of. Jaw. on which the order is based: but 
.by arguiug that the two previous convictions 
of counter-petitioner and the previous 
direction have all been illegal and that'for 
sthis reason, the. direction now applied for 
should not be granted. We.do not think 
we should be justified in ignoring such 
points when asked to ‘interfere in revision 
rto counter- petitioner’ s detriment. 

We have, therefore, to consider the facts 
“of: ihe present, case as well as the bearing 
3E ihe Act. upon “them. 

“The contract itself is Exhibit A. Disregard. 
“ing superfluous delail it may be said to 
“provide as follows:— 

Counter-petitioner (called the contractor) 
‘in consideration of an advance of Rs. 50 
-undertakes to work, with 25 coolies, whom 

the is to procure, on petitioner’s estate for 
‘six months from 20th December 1912 to 
„19th June 1913 at fixed rates of wages; if 
“he makes default in such work, in whole or 
(in part, petitioner has the option of calling 
Jon him to complete the performance of 
“the” work in default at any time up to 20th 
December 1915, 
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‘punishable in itself. 
punishable three specified failures in connec- 


ane 


“His ‘subsequent ‘conduct is "not i in dispute. : 

: He failed: to appear till 13th February ` 
1913, when he brought not 25 coolies but 8; 
these worked till 28th February 1913, when 


they began to absent themselves and 
were all gone by 16th March 1913. 
After that, no more ‘work was done. 


Counter-petitioner returned to the estate 
after his first imprisonment and the first 
direction; and promised to pay the balance 
due by him. He has not, however, done so. 
On these facts, I can find nothing illegal 
in the first convietion which is dated" 28th 
March 1913. We have heard some discussion 
of the meaning of clause (c) of section 24: but 
I take it that the words “fails to account for 
the money advanced to him" mean simply this: 
failure to either supply labour equivalent 
to the advance received or to refund any 
balance of the advance for ‘which he is 


“unable to supply. labour or to prove that 


it has been legitimately expended. 


On this reading, the conviction was 
justified and also the direction which was 
passed on 18th November 1913 under sec- 
tion 35 on -counter-petitioner’s apprehension 
after release from the first term of imprison- 


ment, 


Admittedly this direction was not complied 
with. Counter-petitioner promised to 


‘return the balance of: money due, but failed 
.to do so, or: to do any more work. 


Now, what was the effect of this? The Aot 
nowhere makes non-performance of a contract 
Section 24 renders 


tion with a contract. 
“Any maistry who 


. (a) fails without sufficient cause to present 


Tt says: du 


Fy 


-himself at an estate upon the date specified 
“im his contract; or 


'(b) having contracted to remain upon an 


.estate for a specific time, fails without suffici- 
ent cause so to remain; or - 3 


(c) fails to account for the money ad- 
vanced to him by a planter in consideration 
of: his contracting to supply labourers to 
work on an estate ; 

shall be punishable with imprisonment 
which may extend to three months or with 
fine which may amount to five hundred 
rupees or with bath; and the Magistrate may 
award to the planter out of the fine such 
compensation as he may deem fit,” 
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‘Section 85. -runs Alas 

“On “the expiry of any sentence of 
imprisonment on a maistry or labourer for 
an offence under this Act, the maistry or 
labourer shall, ifthe. planter or employer 
so requests, be produced before the 
Magistrate, who shall direct such maistry or 
labourer to complete the performance of 
his contract on pain of further prosecution 
and punishment in case -of his refusal to 
do so,and no conviction under this Act 
or imprisonment wunder such conviction 
shall have the effect of releasing any 

maistry or labourer from the terms of his 
contract or labour contract, as the case may 
be. Sgt 
i "Provided that no: sueh direction shall 
be given, in the case of a labourer, if more 
than 12 months have elapsed since the 
date: on which his original labour contract 
would have determined.” 


We cannot take this -as constituting 
disobedience of the contract, a distinct 
offence, if only for the simple reason that 
mo punishment is specified for it. Mr. 
Barton admits that: the words “on pain 
of further prosecution” can only be taken 
to.refer to a fresh prosecution under 
section 24. v 


This is the view. taken by the Magistrate, 
who in Calendar Case No. 580 of 1914 
has ‘convicted counter-petitioner of the same 
offence under section 24 (c), failure to 
account for the advance. The question is 
“whether this was legal—or whether counter- 
petitioner was entitled to plead "autrefois 
acquit,” ae " 

That the contract was still in force 
cannot, I think, be disputed. As already 
‘pointed out, petitioner 
extending. the period for performance up to 
20th December 1915: and section 35 itself 
provides that the previous conviction should 
-not operate as release. 

. Mr. Barton, in supporting the lagality 
.of the .seeond conviction, relies on two 
'"English cases, Unwin v. Clarke (2) and 
Cutler v. Turner (3). , 

Both these cases are of workmen absent- 
ing themselves from work contrary to the 
-terms of the contract, and it is held. that 
im such cireumstances although the work- 
man did not.return to work after his. first 
conviction and imprisonment, yet as the 
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contract continued’ he was guilty of a fresh 
offence, and ‘ould be again convicted, 
The question is whether the principle. of 
these rulings applies to a case of failure 
to account foran advance. After careful 
consideration, I am inclined to think it 


does. The contract and with it, -the 
liability to, account for the advance is 
still in force: and  counter-petitioner , is 


by the option of the employer given a 
fresh chance of accounting for it, in 
either of the ways in which he conld 
have accounted for it originally. His failure 
to do so is just as much a fresh. offence 
as the  workman's failure to resume 
work inthe English cases. I can find no 
valid ground of distinction. 

No argument has been addressed to us to 
the contrary. 


The conviction in Calendar Case No. 580 
of 1914 was, therefore, correct: and there 
only remains the question of whether the 
Magistrate was justified .in refusing the 
second direction. The wording of the 
section appears to leave him no option; 
and I ean see nothing in the’.Act which 
is opposed to the issue of repeated direc. 
tions. l have carefully considered the judg- 
‘ment in Ponga  Madsiry v. Emperor (1). 
T am not without some sympathy for the 
view which the learned Judge seems to 
havé taken: but we have to construe the 
‘Statute as it stands, and with all respect, 
I am unable to agree that the Magistrate 
can issue only “one direction. Tt seems’: to 
me unfortunate that the Magistrate is 
‘given no discretion regarding the issue 
of directions and in this, as in other 
‘respects, the Act seems to call for amend. 

ment. The Magistrate has, of course, 
discretion as to the imposition of punishment 


"or conviction: and would presumably exercise 


it where the Act was being vindictively 
used. But this is only a partial safeguard 
‘against the possibility of - oppressive use 
of the section. As the law stands, in the 
présent case, the Magistrate should have 
jssned the direction, and I would now 
‘direct under section 428, Code of Criminal 
Procedure, that a direction should issue. 


Purus, J.—I need only add -that.I 
agree in the view, taken by my learned 
brother of the. meaning of section 35 .of:thà 
The section itself does not limit the 
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number of directions to fulfil the contract 
that can be made, but it does say that 
action taken under the section does not 
put an end to the contract. If the 
contract is still in force, there can undoubt- 
edly be a fresh breach of such contract 
and for each breach (coming within the 
provisions of section 24) the offender 
renders himself liable under section 35. 
This view is in accordance with the inter- 
pretation put upon similar Statutes in 
England Unwin v. Clarke (2) and Cutler. v. 
- Turner (3). 
I, therefore, concur in the order proposed. 
Petition allowed; Application granted. 


PUNJAB CHIEF COURT: 
Criminat APPEAL No. 430 or 1915. 
June 9, 1915. 

Present:—Sir Donald Johnstone, Kr., 
Chief Judge, and Mr. Justice Rattigan. 
EMPEROR—AppELLANT 
veraus 
TEK CHAND-—Convior— RESPONDENT. 

Penal Code (Act XLV of 1860), ss, 301, 368— Kid. 
napping-—Lawful guardianship— Lawful guardian- 
ship of Hindu minor widow—Deceased | husband's 
mother, whether lawful guardian—Hindu Law. 

The husband’s relations, if any exist within the 
degree of a sapinda, are the guardians of a minor 
widow in preference to her father and his relations. 
[p. 381, col. 1.] 

Khudiram Mookerjee v. Bonwari Lal Roy, 16 C. 584, 
referred to, 

Where a minor Hindu widow takes up her resi- 
dence with her deceased husband’s mother with the 
consent, express or implied, of her husband’s brother, 
the husband's mother is the lawful guardian of the 
girlfor the purposes of section 361, Indian Penal 
Code. [p. 381, col. 1.] 


Emperor v. Miran Bakhsh, 60 P.R. 1905 Cr,;. 


21 P. L. R. 1906; 3 Or. L. J. 296, referred to. 

Appeal from an order of the Sessions 
Judge, Rawalpindi Division, dated the 18th 
December 1914, 

Mr. Broadway, Additional Government 
Advocate, for the Appellant. . 

JUDGMENT.—The respondent, Tek 
Chand, was convicted by a Magistrate of the 
First Class of having kidnapped Musammat 
Karam Devi, a minor girl under the age 
of 16, from the lawful guardianship of her 
mother-in-law, Musammat Bhari; and under 


" 
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section 363, Indian Penal Code, was 
sentenced to li years’ rigorous imprisonment 
and a fine of Rs. 50, and in default, to 
6 months’ further rigorous imprisonment. 
He appealed to the Sessions Judge, 
Rawalpindi, and on his behalf it was urged 
(1) that the girl in question was over 
the age of 16; (2) that the girl, being 
the widow of a Hindu, had no lawful 
guardian; and (3) that “no taking from 
lawful guardianship had been proved.” 

According to the judgment of the learned 
Sessions Judge, the Public Prosecutor was 

“constrained to admit that the lawful 
guardianship wasdoubtful” and that there was 

‘no evidence of the girl having been 
taken, beyond her own statement.” Upon 
these admissions, the Sessions Judge accepted 
the appeal and acquitted Tek Chand. 

From this order of the Sessions Judge, the 
Local Government have preferred an appeal 
under section 417, Criminal Procedure Code, 
to this Court and notice of the hearing of the 
appeal was duly given to respondent who has 
not, however, appeared either in person or 
by any authorized agent or Pleader. We 
have accordingly heard the appeal ex parte, 
and after consideration of Mr. Broadway’s 
arguments and of the evidence on the record, 
we are of opinionthat the acquittal of re- 
spondent was erroneous and that this appeal 
must be allowed. It is, we think, to be 
regretted that the Public Prosecutor, before 
making his admission before the Sessions 
Judge, did not more carefully master the 
facts of the case and the law upon the subject. 


Asregards the facts, there is in the first 
place the clear and detailed evidence of the 
girl herself and we see no reason why, in the 
absence of any rebutting evidence to the con- 
trary, it should not be accepted as true. The 
Sessions Judge assigns no other reason for 
throwing it aside than that it stands by 
itself, and this to us appears a somewhat 
inadequate ground when there is no reason 
apparent on the record for the girl to make a 
false charge against respondent. As a 
matter of fact, however, the girl’s story is’ 
amply corroborated by the evidence of the 
witness, Santokh Singh, who deposes that 
respondent brought her to his house on the 
lst November 1914 and falsely represented 
her to be his wife. In the cireumstances 
there was no justification for discrediting the 
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girl’s evidence and we accordingly find, in 
agreement with the Magistrate, that Tek 
Chand actually took the girl from the 
guardianship of Musammat Bhari. 

The Sessions Judge gives no decision with 
regard to the age of the girl, but as to this 
we-have the evidence of her mother, Musam- 
mat, Manaki, and the entry in the birth 
register which shows that Musammat Manaki 
gave birth to twin daughters on the 17th 
September 1899. Noattempt was made by 
Tek Chand to disprove this evidence and we, 
therefore, find that the girl was under 16 
years of age when she was kidnapped in 
November 1914, 

The only. question that remains for con- 
sideration is, whether Musammat * Karam 
Devi was in lawful guardianship of her 
mother-in-law, Musammat Bhari, when Tek 
Chand and his brother, Lachman Singh, 
took her away. The parties are Hindus and 
Musammat Karam Devi was married to one 
Bhagat Singh, who died some9 or 10 years 
ago. After his death, she lived with her 
deceased husband’s brother, Nand Lal, for 
some 8 or 9 years and then, according to 


Nand Lal, went to live with Musammat ` 


Bhari, the mother of Bhagat Singh and 
Nand Lal. Nand Lal does not in express 
terms. state that he agreed to her doing 
this, but it is quite clear from his evidence 
that she went to reside with Musammat Bhari 
with his consent, implied if not express. 
According to Mayne’s Hindu Law (paragraph 
211), “the husband’s relations, if any exist 
within. the degree of a sapinda, are the 
guardians of a minor widow, in preference to 
her, father and his relations,” and the same 
rule is laid downin Khudiram  Mookerjee v. 
Bomwari Lal Roy (1). Upon these authorities 
it is clear that Nand Lal, the brother of the 
girl's deceased husband, was her guardian, 
and as we have already observed, she was at 
the time of the offence residing with Musam- 
mat Bhari,. with the consent,. express or 
implied, of Nand Lal. In these cireum- 
stances, Emperor v. Miran Bakhsh (2) is 
authority for holding that Musammat Bhari 
was ‘the lawful guardian” of the girl for the 
purposes of section 361, Indian Penal Code, 
and it follows that intaking her away from 


the guardianship of Musammat Bhari, the 
n 16 O. 584. s 
2) 60 P, R. 1905 Cr; 21 P. L. R. 1906; 8 Cr. L. J. 
296, i 20 
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respondent committed the offence punishable 
under section 363, Indian Penal Code. 

We, therefore, accept this appeal, and 
setting aside the order of the Sessions Judge 
we restore the conviction of the respondent, 
Tek Chand, of an offence punishable under 
section 868, Indian Penal Code. We con. 
sider, hcwever, that a sentence of 6 months’ 
rigorous imprisonment will meet the ends of 
justice and we direct accordingly. 


Appeal accepted, 


BOMBAY HIGH COURT, 
Criminat Review No. 1 or 1915. 
August 19, 1915. 

Present: Mr. Justice Batchelor and 
Mr. Justice Hayward. 
EMPEROR—Prosscuror 

` versus 
LRAMJAN DADUBHAI AND ANOTHER— 
n .  Accusen. 
BAS Seuil Code (Act Y of 1898), s. 562— 
ences of cheating and using as genuin y 2 
ment, whether covered by the section. POT MN 
Section 562 of the Criminal Procedure Code is 
nob in terms applicable to convictions of cheating and 
thereby dishonestly inducing delivery of property 
under section 420 or of using.as. genuine a forged 
document under section 471 of the Indian Penal 
Code. [p. 381, col. 2; p. 382, col, 1.] . 


Criminal review from conviction and 
sentence passed by the City Magistrate of 
Sholapur. | 


JUDGMENT.—In this cases the two 
accused were convicted by the First Class 
City Magistrate of Sholapur, Mr. Poredi, 
under sections 420 and 471 of the Indian 
Penal Code. By way of punishment, the 
accused were merely directed to be released 
on their entering into bonds for Rs. 50 and 
one surety for Rs. 100 each to keep the 
peace and be of good behaviour for six 
months. That order was made under 
section 562 of the Criminal Procedure Code. 
The conviction was had in October 1914, 
so that the bonds executed have now 
expired. In these circumstances, we think 
it unnecessary to pursue these proceedings 
further. But it should be pointed ont to 
the learned Magistrate for his future 
guidance that section 562 is not in terms 
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applicable. -to convictions -of. cheating and- 
thereby dishonestly inducing delivery -of- 
property under section 420 or of using as 
genuine a forged document under section 471. 
of. the Indian Penal Code. 

. With these- observations. the papers s should: 
be returned, the Rule being discharged. 
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Rule discharged. 


PUNJAB CHIEF COURT. 
CiixrNAn Revision Petition No. 2186 0v 1914. 
.  .. March 19, 1915.. 
Present:—Sir Alfred Kensington, KT., 
. Chief Judge. 
SIKANDAR—Convict—PetirIoner 
versus. . 
EMPEROR —HBzsPONDENT. 

Penal Code (Act XLV of 1860}, s. 326 —Nose-cutting 
— Sentence. 

- Where the accused cut off his wife's noso and was 
convicted under section 328, Indian Penal Code, and 
sentenced ‘to rigorous imprisonment for four years, 
but on appeal, the Sessions J udge while maintaining 
the conviction reduced the sentence to imprisonment 
for two yóats: 

- Held, enhancing the sentence to the full period of 
four years, that nose- cutting was an offence’ for 
which leniency was, ordinarily speaking, quite out BE 
place. [ p: 883, col. 1] 

Petition for revision from the order of -the: 
Sessions Judge, Hissar, dated the 24th 


October 1914. 


- Mr. Taj- ud-Din, for the Petitioner. 

* JUDGMENT.— The - District Magistrate 
convicted the petitioner, Sikandar, a Pachada, 
aged 27, under section 326, Indian ` Penal 
Code, and sentenced him to imprisonment’ for. 
four years. The offence found to have been 
committed . was the cutting off of his wife’s 
nose. . On appeal to the Sessions Court, the- 
conviction was maintained, but the sentence. 
was reduced to imprisonment fortwo years. 
The.petitioner then moved the Chief Court ou; 
revision, and as the reason given for reduc. 
tion of sentence appeared insufficient, it- 
was directed that notice should issue to him 
io. show cause why his reduced sentence 
should not be enhanced. 
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Having .examined the record.I. have -.no, 
doubt that Sikandar was rightly convicted., 
The evidence against him is quite clear and, 
there is nothing to be said for his petition, 
which is-rejected. s 

Counsel has been further heard on ihe. 
notice to show cause and urged that con- 
sideration should be given to the feelings. of 
&'husband outraged by his wife's misconduct.. 


The wife, a young woman of 18 or 20;ad-- 
mitted having misconducted herself some 
time before, but this had been condoned by 
her husband who brought her back to his’ 
house, and they had been living together. for. 
some four months before the present affair. 
There is no trustworthy evidence of further 
misconduct, though the petitioner may have. 
continued to suspect his wife or may have 
been simply nursing a jealous grudge against 
her. Whatever his motive may have been, 
he carried out his design inthe most brutal” 
manner. 

Having made an excuse for a change ‘of 
home, he induced his wife to accompany him’ 
on foot through the night to a railway station’ 
some miles away. At midnight, when they’ 
had gone about 7 miles, he made a further ex- 
cuse for tying her hands, and then de-. 
deliberately cut off with a razor her nose, 
part of the cheek and most of the upper 
lip, the portion of the face removed méasur- ` 
ing 93$ by 23 inches. He at the same time 
formally pronounced her divorce and left 
her to find her way to the station as best. 
she could. Eo 

` It is difficult to understand how any , Bus 
sions Court could consider the District: 
Magistrate’s sentence excessive for’ such an 
actof savagery toa young woman, causing: 
her frightful disfigurement for life. I am, 
inclined to say that the District Magistrate: 
might well have givena heavier sentence, : 
especially as he noted that cases of nose-tub- ` 
ting were becoming far too frequent among: 
the Pachadas -of his district. I can only’ 
süppose that the Sessions Court misunder- ` 
stood: and misapplied the orders passed by: 
this Court ona case of the same nature,- 
from the same district, reported for enhance-' 
ment as Criminal Revision No. 1808 of' 
1914 and referred to prominently in ‘the: 
lower Appellate. Court’s judgment. The 
learned Judge who dealt with that case de- 
clined to enhance a very light sentence,- 
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mainly on the ground that the sentence had 
already “expired before the case was reported, 
and in doing so he was following the usual 
practice of the Chief Court in such matters. 
_ It must also be observed that there was 
this material difference in the facts of 
the reported case that the person then 
mutilated in a similar manner was not 
the wife. but a man who had abducted 
her immediately. after her marriage, under- 
circumstances which grossly Rearavated: 
the offenca to the enraged husband. 

' Lest, . there. ‘should ‘be any. justto 
misünderstanding of ihe effect of the 
orders passed in the reported case, I desire, 
after consultation with my learned colleague- 
who dealt with it,.to make it perfectly’ 
clear that ‘nose-cutting is an offence for 
which leniency is, ordinarily Peer) quite 
out of place. 

* The  petitioner's .existing sentono? is 
enhanced on revision to the full period ‘of 
rigorous imprisonment for four years, in-' 
cluding three months in solitary confinement, 
which was originally awarded by the: 
District Magistrate. His own petition for. 
revision is dismissed, MEE 
‘ à Petition dismissed. < 


BOMBAY- HIGH COURT. 
. CRIMINAL Revision APPLICATION No, 214- 
: f or 1915. 
Wy v September 1, 1915. 

<: Present: —Mr. Justice Batchelor and 
- . Mr. Justice Hayward.. . 

; Ta re PANDHARINATH PUNDLIK 
- +» © REVANKAR-—A»rPLICANT. 

‘Criminal Procedure Code (Act V of 1898), s.517— 
Orders under section, nature 0j —Discretion—Power, 
of High Court to interfere. 

Orders under section 517 of the Criminal Procedure 
Gode are discretionary, but the discretion is open to` 
correction where it has been exercised in violation” 
of accepted judicial, principles. 

Where; therefore, in a trial for a criminal breach 
of trust, it appeared that the accused had transferred* 
one of the misappropriated currency notos to the: 
petitioner, and ou'the conviction of the accused the 
trying Magistrate ordered the note to be returned to 
the Crown : 

Held, that this was ʻa case for the application. of. 
the general rule that property in a currency tote 
passes by mero delivery and that there being no 
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allegation of fraud or bad faith on ihe pari “of the 
petitioner, he was entitled to retain it. 

In the matter of the "petition. of Collector of Salem, 
7 M. B. C. R. 283; 2 Weir - 664, Empress v. Joggessur 
Mochi, 8 C. 379, referred to. 


Criminal application for ' revision from 
an order passed by the Fourth Presidency 
Magistrate, Bombay. 

Mr. A. A. Pats, for the Applicant. 
= Mr. S. S. Patkar (Government Pleader), 
for the Crown, 

JUDGMENT.—This is an application 
for revision of an order passed under 
section 517 of the Criminal Procedure Code 
by the learned . Fourth Presidency Magis- 
trate, who convicted one Peter George of 
eriminal breach of trust in respect of a 
bundle of currency notes and ordered 
that one of the notes now in dispute 
should be returned to the Crown, the 
notes having been misappropriated from? 
the Presidency Magistrate’s Court. "The 
note now in dispute, had been transferred 
to the possession of the present petitioner 
in this way: Peter George made a purchase 
from a neighbouring jeweller and tendered 
in payment the Rs. 100 note. The 
neighbouring jeweller was’ unable to cash 
the note at ihe moment, and, therefore; 
took it over to the present petitioner who’ 


supplied the cash. There is no. Allegation 
of any bad faith or fraud on ‘the part 
ofthe present petitioner, That being’ 


so, it seems to us a case for the applica- 
tion of the general rale that property in’ a 
currency note passes by mere delivery: see' 
the cases of In the matter of the petition 
of Collector of Salem (1) and Eps 
press. v.  'Joggessur Mochi (2). The 
petitioner consequently obtained a good title 
tothe note, notwithstanding that Peter 


George had no title. The ‘order’ under 
discussion is, therefore, in our opinion, 
unsustainable. It isirue that orders under 


section 517 of the Criminal Procedure Cede 
are discretionary, but the discretion is open 
to correction where, as here, it has-been 
exercised in violation of accepted judicial 
principles. ^ 200 8 
- We, therefore, set aside the order and? 
direct that the currency rote be neba to 
ihe petitioner. E ae 

Order set aside: ^ 


(1) 7M. H. C, R. 288; 2 Weir 664. 
(2) 8 C. 879. ee T 
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PUNJAB CHIEF COURT. 
OnrxixAL Revision Case No. 247 or 1915. 
April 28, 1915. 

Present: —Mr. Justice Shah Din. 
EMPEROR-—PROSECUTOR 
versus 
SHEODAN—<Accuszp. 

Criminal Procedure Code (Act V of 1808), s. 107— 
Security to keep the peace—Order, whether can be 
passed without evidence—Person proceeded against hav- 
ing no objection to give security, effect df. 

An order for taking security under section 107 
Criminal Procedure Code, without ^ evidence 
to prove that the petitioner was likely to 
commit a breach of the peace or to do any other 
wrongful act that might occasion a breach of the 
peace, 1s illegal and ‘should not be passed simply 
on the petitioner's own statement before the Magis- 
trate that he had no objection to giving security. 

Ram Chandra Haldar v. Emperor, 8 O. L.J. 68; 35 
0, 674; 8 Or. L. J., 128 referred to. 

Case reported by the District Magistrate, 
Rohtak, with his No. 124 G. of 4th February 
1915. 

FACTS.—Musammat Manbhari, complain- 
ant, filed a complaint under section 107, 
Criminal Procedure Code, against Sheodan, 
accused, to the effect that she caused the 
accused to be imprisoned on a charge under 
section 354, Indian Penal Code, and he is 
not on very friendly terms with her and 
wants to: outrage her modesty and threatens 
to kil her. 

The accused on conviction by E. J. 
Stephens, Esquire, exercising the powers 
of a Magistrate of the Ist class, in the 
Rohtak District, was sentenced, by order 
dated 19th December 1914, under section 
107 of the Criminal Procedure Code, to 
enter into a bond in the sum of Rs. 300 
(three hundred) with two sureties to keep 
the peace for twelve months, failing baill 
the man sball suffer simple imprisonment 
for one year. 

The ease came up to the Chief Court for 
revision on the following 

GROUNDS.—I am referred to Ram Ohan- 
dra Haldar v. Emperor (1), and on the 
strength of that decision I am asked to 
exercise my powers under section 125, Crimi- 
nal Procedure Code. That decision, with all 
respect, I believe to be unsound, The pro- 
cedure in cases under section 107, Criminal 
Procedure Code, is to be as near as may 
be to that prescribed in summons cases, 117 


(1) 35 C. 674; 8 C. I, J. 68; 8 Gr, L. J, 128. 


INDIAN CASES: 


[1915 


(2), Criminal Procedure Code. And, there- 
fore, when the respondent admits on appear- 
ing before the Court that. security is 
required, there is no need fo take evidence — 
vide section 243, Criminal Procedure Code. 
An order may be passed on the answer 
given by him. Sher Singh v. Hari Singh 
(2), however, appears to favour the view ` 
that evidence is necessary. Out of respect 
for that decision I forward the case under 
section 438, Criminal Procedure Code, for 
the orders of the Hon’ble Judges. I do 
not think that section 125, Criminal Pro. 
cedure Code, authorises me to direct fur- 
ther enquiry into this case. That is really 
what petitioner wants. 

ORDER.—(February 18th, 1915. )-— Notice 
to the petitioner and to the District: 
Magistrate. The matter ean be decided 
here once for all and in my opinion 
the order requiring security is im- 
proper. The petitioner’s statement before the 
Magistrate is not covered by analogy by 
section 243, Criminal Procedure Code, on 
which the District Magistrate relies. The 
petitioner did not admit that he was likely 
to commit a breach of the peace or to do 
any wrongful act.that may probably oc- . 
casion a breach of the peace. Ram Chandra 
Haldar v. Emperor. (1) is in point. ; 

ORDER.—See my order dated the 13th 
February 1915. No one has appeared to show 
cause why the order of the Magistrate, 
dated the 19th December 1914, directing 
the petitioner, under section 107, Criminal 
Procedure Code, to execute a bond to keep 
the peace, should not be set aside. Admit- 
tedly, no evidence was given in this case 
to prove that the petitioner was likely 
to commita breach of the peace or to do 
any wrongful act that might occasion a 
breach of the peace; and the petitioners 
own statement before the Magistrate that 
he had no objeetion to giving security did 
not justify an order being passed against 
him under section 107. 

For these reasons, I set aside the order 
of the Magistrate and direct him to proceed 
according to law. 

Revision accepted. 


(2) 16 Ind. Cas. 528; 34 P, W. R. 1912 Ot; 
L. R. 1912; 13 Or. L. J. 720. 
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MAMMU V, MUHAMMAD KUTTI. 


MADRAS HIGH-COURT. 
First Civit, Avesan No. 148-or 1911. 
: August 30, 1915. i 
Present:—Sir John Wallis, Kr., Chief Justice, 
and Mr, Justice Seshagiri Aiyar. 
MAMMU AND oruers—Derenpants Nos. 1, 
7 AND S—APPELLANTS 
“versus | 
MUHAMMAD KUTTI, KARNAVAN AND 

OTHERS—-PLAINTIBES AND DuFENDANTS 

Nos. 2 To 6 ano 9 ro 19 — lüesPONDENTS. 
Malabar Law—Muhammadans - following Maru- 

makkattayam Law—Oustom of affiliating strangers 
oto tarwad, whether valid. 

The custom of affiliation prevalent among Hindus, 
who follow the Msrumakkettayam Law, if proved 
to exist among the Muhammadans, following the 
same law, must be upheld 

Bai Machhbai v. Bai Hirbai, 10 Ind. Cas. 
Bom. L. R 251; 35 B. 264, followed. 

Kunhacha Umma v. Kutti Mammi Haji, 16 M. 201; 

2 M. L.J. 226, Mochikandit Parkum Maramittath 
Tharuvil Mootha Chettiam Veettil Chakkara Kannan 
v. Varayalankandi Kunhi Pokker, 30 Ind. Cas. 755; 
18 M. L. T. 255; 29 M. L. J. 481, referred to. 

Appeal against the decree of the Court of 
the Subordinate Judge of South Malabar at 
Calicut, in Original Suit No. 15 of 1909. 

This appeal coming on for hearing on the 

.l15th September i914, the Court delivered 
the following 

JUDGMENT.— We have heard a very 
ful argument in this case: both on the 
facts and onthe law. As regards the facts 
the evidence 18 altogether insufficient to show 
that the mother of the sisters, Athavi and 
Kuttiyachs, whois said to have borne the 
name of  Veerayi, was the sister of 
Mukkilakath Kadirkutti, the last survivor 
of the tarwad. They did not, therefore, be- 
long to. his tarwad by birth. We think, 
however, that the evidence shows that 
they were affiliated to it. See Exhibit A 
executed by the son of Kadirkutti and the 
admissions in Exhibits B, O, D and E by 
Kammukutti, who was the son of Kuttiyacha 
and the father of defendants Nos. laud 2, 
that the two sisters and their children were 
members of a tarwad of which he claimed 
to be the karanavan. As early as 1855 the 
two sistersin Exhibit H claimed to hold 
some of the plaint properties as members of 
a iarwad. There is also oral evidence to 
the same effect. All these documents show 
that they considered themselves to belong 
to the same farwad as Kadirkutti from whom 
they derived the properties, and we accept 
the oral evidence of this affiliation as most in 


25 
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accordance with the established facts of the 
ease with reference to the evidence, showing 
thatthese properties have been in possession 
of the father of defendants Nos. 1 and 2 
and of the father of defendants Nos. 7 and 8; 
we think the admissions already referred 
to, taken with the oral evidence, show that 
Kammukutti held possession as karanavan 
and that his brother, the father of defendants 
Nos. 7 and 8, was permitted to manage 
onder him. A question has, however, been 
raised whether the affiliation of the twosisters 
to the tarwad is valid, having regard to the 
fact that the parties are Muhammadans. As 
pointed outin Bai Machhbai v. Bat Hirbat, 
(1), this must depend on usage and, before 
disposing of the case, we have determined 
to call fora finding whether the usage of 
affiliation to the tarwad prevailing among 
Hindus who follow the Marumakkattayam 
Law on the west coast, has heen aceepted by 
the Muhammadans who follow the same law. 

The finding should be submitted within 


two months and seven days will be allowed 


for filing objections. Fresh evidence may be 
taken. 

In compliance with the nbove order of 
this Court the Subordinate Judge of South 
‘Malabar at Calicut submitted his finding 
on the issue in the affirmative. 

This appeal and the memorandum of 
objections filed by respondents Nos. 1 to 6 
coming on for final hearing after the return 
of the finding of the lower Court upon the 
issue referred by this Court for trial, the 
Court delivered the following 

JUDGMENT.—We are not satisfied with 
the evidence of custom, but in view of the 
recent Full Bench decision in Machtkand: 
Parkum Maramitiath Tharuvil Moctha Chettiam 
Veettil Ohakkara Kannan v. Varayalankandz 
Kunhi Pokker (2), which has removed the doubt 
cast upon the decision in JKwnhacha Umma 
v. Kati Mammi ` Hojee (3), we think there 
is now no objection to oyr holding, and we 
do hold, that the suit properties were 
taken and enjoyed by thetwo sisters, being 
daughters of a common mother, and their 
children, as farwed property, and on these 
findings the defendants, who do not belong 
to the tarwad and have not acquired any 
title by adverse possession, bave no claim 
and the appeal must be dismissed wp costs. 

. (1) 10 Ind Cas ^16: 85 B. 264;1* Bom L.R 231. 

(2).30 Ind. Cas. 755; 18 M. L. T, 265; 29 M. L J. 481. 

(3) 16 M. 201; 2 M. L, J. 226. 
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The memorandum of objections is dismissed 


with costs, 
Appeal dismissed, 


PUNJAB CHIEF COURT. 
Szconp Crviz Appeat No. 165 or 1913. 
November 8, 1915. 
Present:—Mr. Justice Chevis and 
Mr. Justice LeRossignol. 

NUR ALI AND OTHERS, REPRESENTATIVES OF 
MUHAMMAD BAKHS5H, DECEASED, 
AND OTHERS—-PLAINTIFFS— 

A. PELLANTS 
versus 
BAHAWAL AND orkggS— DEFENDANTS— 


RESPONDENTS. 

Practice—-Gift by widow—Suit for declaration by 
reversioners—Decision on point not raised in pleas, 
legality of— Second appeal—Oustom, validity of, ques- 
tion of, propriety of—Certificate, necessity of—Punjab 
Courts Act (XVII of 1884), s. 40 (8) —Punjab Vourts 
(Amendment) Act (I of 1912), s. 2, 

Ina suit fora declaration that a gift by a widow 
of certain ancestral land should not affect the rights 
of the plaintiffs, who were collaterals of the last 
male holder, the donee only pleaded that he was 
the appointed heir of the deceased male holder and 
though the property after the death of the male 
holder was mutated in the name of his widow, she 
was entitled to rectify the erroneous mutation by 
making the gift. The Court below, however, held that 
the donee was not the appointed heir, but that the 
widow was entitled to make the gift in favour of 
the donee for services rendered: 

Held, that the general question of gift by a widow 
was not properly before the lower Court and, there- 
fore, the Court had no power to decide the case 
on that point. [p. 387, col. L.] 

Where the question raised in a second appeal is 
nob the validity or existence of a custom but whether 
the validity or existence of a custom was a question 
properly before the lower Appellate Court, a second 
appeal lies without the certificate of such Court 
under section 40 (3) of the Punjab Courts Act (XVIII 
of 1884) as amended by Punjab Courts (Amend. 
ment} Act (I of 1912), section 2. [p. 386, col. 2.] 

Santa Singh v. Waryam Singh, 24 Ind. Oas. 861; 19 
P. R. 1915; 207 P. L. R. 1914; 147 P. W. R 1914, fol. 


lowed. 
Second appeal from the decree of the 
Divisional Judge, Rawalpindi, dated the 


4th November 1912, reversing that of the 


Subordinate Judge, seeond Class, Gujrat, 
dated the 18th of May 1911, decreeing 
suit. 


The Hon'ble Mr. Muhammad Shafi, K. B., 


for the Appellants. 
Messrs. Beechey and Muhammad Sharif, for 


the Respondents. 


JUDGMENT.—This was a suit for a 
declaration that a gift of 476 kanals of 
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ancestral land should not affect the rights 
of the plaintiffs who are collaterals of 
Karam Bakhsh, the last male holder. The 
gift was effected by registered deed on 30th 
January 1911 by Musammat Gauhar Bibi, the 
widow of Karam Bakhsh, 

The deed recites that the reason and 
justification for the gift was the adoption 
of the donee by Karam Bakhsh, some time 
before 1868, the approximate date of Karam 
Bakhsh’s demise, that for some unknown 
reason mutation on his death was made 
in favour of his widow and not in favour 
of the appointed heir and the widow now 
made the gift in furtherance and completion 
of (taid afa’l) her husband's acts. 

The defence was simply that the donee 
was the appointed heir and that in the 
circumstances, the widow was entitled 
to rectify the erroneous mutation made 
at her husband's death by making the gift. 

Both Courts below have found that the 
donee was not appointed his heir by the 
late Karam Bakhsh and the first Court 
decreed for plaintiffs; the Divisional Judge, 
however, though agreeing as to the appoint- 
ment with the first Court, dismissed the 
suit on tha ground that the donee had 
rendered services to the widow, who was 
consequently justified by custom in making 
tho gift by way of compensation for services 
rendered. 

In second appeal before this Court it is 
contended that the Divisional Judge has 
decided the case on a point entirely outside 
the pleadings, that the only plea for the 
defence was that the gift was justified by 
the adoption and that there was no defence 
that the gift was warranted by a widow's 
general right to gift for services rendered. 

For the respondents it is urged that 
no appeal lies without a certificate and 
fifth issue covered the general 
custom, on which moreover the plaintiffs 
adduced evidence. 

As to the competency of the appeal, we 
hold following Santa Singh v. Waryam Singh 
(1) that the question raised in this appeal is 
not the validity or existence of a custom, but 
whether the validity or existence of a custom 
was a question properly before the lower 
Appellate Court and we find thatthe appeal 


does lie. 
(1) 24 Iud. Cas, 861; :9 P. R. 1915; 207 Pil. R. 
1914; 147 P. W. R. 1914 
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Having carefully scrutinized the pleadings, 
. Statements of parties and the statement 

of defendants’ Pleader, we find that there 
was no plea that the widow had a general 
right of gift for services rendered. The 
sole plea was the alleged appointment, 
and though defendants’ Pleader stated that 
the gift was warranted by custom, it is 
clear that he used the word ‘riwajan’ as 
‘signifying solely that the widow was by 
custom justified in rectifying the error of 
mutation by which she had been preferred to 
‘the appointed heir. 

It is true that the plaintiffs put in three 
copies of judgments, but they were 
intended to show that a widow could not 
gift even in. favour of a khana damad or 
even a daughter’s son and may have been 
intended merely to show that a widow 
could not make a gift even in favour of an 
appointed heir, who had slept on his rights 
for nearly 50 years, : 

We find then that 'services rendered' and 
a general right of gift by a widow for 
services rendered were never mentioned in 
the pleas, that the sole question properly 
before the Courts was the alleged appoint- 
ment. That question, we have-no manner 
of doubt whatever, has heen rightly 
answered in the negative and that concluded 
the case. 

We find, therefore, that the general 
question of gift by a widow was not properly 
before the lower Appellate Court and we 
accept this dppeal and decree for the 
plaintiffs with costs throughout. 

Appeal accepted, 


— 


MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 351 or 1914. 
. October 15, 1915. | 
Present:—Mr. Justice Abdur Rahim and 

Mr. Justice Spencer. 
NAINA PILLAI MARACAYAR— 
. DzrENDANT No, 15— APPELLANT 
versus 


ARUMUGA MUDALY— DEORER-HOLDER— 


AsSIGNEE—PETITIONER— EESPONDENT. 

Mesne profits —Decree for possession with mesne pro- 
fits-—Possession delivered late in season —Judgment- 
debtor, liability of —Interest on mesne profits after three 
years-—Discretion. 

Ina decree for possession with mesne profits, 
if. the judgment-debtor surrenders possession, 
he can claim non-liability for mesne profits only 
if such possession was given up sufficiently 
early in the season to enable the decree-holder to 
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cultivate the land and raise crops thereon. Lp. 387, 


d discretionary with a Court to award interest 
on mesne profits beyond three years from the date 
of thedecree. [p 388, col. 1.] 

Grish Chunder Lahiri v. Shoshi Shikhareswar Roy, 
27 0. 951; 27 L A. 110; 40. W, N. 681; Girish Chandra 
Lahiri v. Sasi Sekhareswar Roy, 38 O. 829; Ijatulla 
Bhuyan v. Chandra Mohan Banerjee, 12 O. W. N. 285; 
7 O.L. J. 197, followed. 

Appeal against the order of the Court of the 
Subordinate Judge of Tanjore in Hxecution 
Petition No. 109 of 1913, in Original Suit 
No. 18 of 1908. 

Mr. S, Muthiah Mudliar. for the Appellant. 

Messrs. S, Subramania Aiyar, T. Narasimha. 
Atyangar and S. Ramachandra Atyar, for the 
Respondent, : 

JUDGMENT.—In this suit, a decree for 
possession and past mesne profits was passed 
on the 30th March 1904. There are 
a number of defendants in the. suit 
and the 15th defendant was in possession of 
the land to which the appeal relates. On 
the lst August 1904, he gave notice to the 
plaintiff that he was willing to surrender 
possession of the land. The plaintiff said that 
itwas too late for purposes of its cultivation, 
and that she would not then take possession. 
Thereupon the 15th defendant made an appli- 
eation to the Court and plaintiff took posses- 
sion in October. but the land remained unculti- 
vated. The question we are asked to deal 
with is whether, as a matter of fact, when 
the 15th defendant was willing to surrender 
possession or rather gave notice to the plain- 
tiff, ib was not too late for cultivation. The 
learned Subordinate Judge has come to the 
conclusion that it was rather late in the 
year for that purpose. We have heard 
full arguments on the point, but are not pre- 
pared to differ from that conclusion. It 
was possible that ihe plaintiff by 
making some special effort could have got 
something out of the land even after that date, 
butapparently she would not have been able 
to obtain full crops, and the order that has 
been passed by the Subordinate Judge in 
this respect is equitable in the circumstances 
of the case. This was the only point urged 
before us in the appeal, and that failing, the 
appeal is dismissed with costs. 

There is only one point in the memorandum 
of objections that has been urged before us 
and that relates to interest on mesne profits. 
The Subordinate Judge has allowed mesne 
profits for three years and in calculating mesne 
profits he has, as the law directs, taken into 
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&ecounttheinterestonthe profits for those three 
years, but has refused to allow interest for the 
period beyond three years. It is now con- 
tended before us that he is wrong and that he 
was bound to give interest up till the date 
of payment. The main decision on the 
point is that of the Privy Council 
reported as Grish Chunder Lahiri v. 
Shoshi Shikhareswar Roy (1), bat what we 
gather from the ‘heading is (and there is 
nothing in the judgment inconsistent with 
it) that mesne profits include interest, but 
that it can be given only three years after 
the decree and not any further. But it 
appears that when the case was remitted 
to this country the learned Judges of the 
Caleutta High Court gave mesne profits up to 
the date of delivery of possession [see Girish 
Chandra Lahiri v. Sasi Sekharoswar Roy (2), 
but the question, however, does not appear to 
have been raised before them, nor is it dis- 
cussed in the judgment. There is also a 
decision of the Caleutta High Court reported 
as Ijatulla Bhuyan v. Chandra Mohan Banerjee 
(3). That would rather support the view 
which hes been taken by the learned Subor- 
dinate Judge in this case. What we find here 

that the decree provides for interest on 
past mesne profits, but does not provide for 
any interest on mesne profits after the date of 
the decree. It is quite clear from the very 
decisions cited before us that the Court has 
discretionin a matter like this whether to 
allow interest after three years, or not. 

We are unable to say that the discretion 
has been wrongby exercised in this case. 
The memorandum of objections also fails and 
is dismissed with costs. 

App al and memorandum of 
objections dismissed. 

(1) 27 ©. 951 (P. 0); 27 I. A. 110; 4 C. W. N.631. 

(2) 33 C. 329. 

(8) 12 C. W. N. 285; 7 C. L. J. 197. 





BOMDAY HIGH COURT. 
Seconp Cryin APPEAL No. 988 or 1914. 
July 26, 1915. 

Present:—Mr. Justice Batchelor and 
Mr. Justice Hayward. 
KASTURCHAND LAKHMAJI AND OTHERS 
—JDFFENDANTS— ÁÀPPELLANTS 
` versus 

JAKHIA PADIA PATIL AND OTHERS— 
PLAINTIEFS—- RESPONDENTS, 

Transfer of Property Act (IV of 1882), s 68 (c)— 


Sale-deed—Price treated as continuing debt--Pre- 
perty made security foy re-payment of debt—Agreement 
to reconvey—Transaction, nature of—Construction of 
documents Mortgage or sale. 

Where ina suit for a declaration that à certain 
apparent sale was in reality a morsgage and fur 
redemption of the mortgage, it appeared that plain- 
tiffs executed a sale.deod in favour of the defen- 
dants giving them certain property in lieu of a 
total debt of Rs. 2,500 and contemporaneously with it 
two other documents were executed, one, an agree- 
ment by the defendants to reconvey the property to 
the plaintiffs on payment within a specified time 
of the total amount due as well as of any moneys 
the defendants may spend onthe lands, and the. 
second, a ren& note passed by the plaintiffs to the 
defendants providing for the payment to the 


` defendants annually for ten years of a rental of 


Ls. 287, an amount which was made up of "Rs. 62 
on account of the Government assessment and 
Rs. 225,0n account of interest onthe principal 
sum of Rs, 2,500 at 9 per cent: 

Held, that, inasmuch as the apparent price of 
Rs, 2,500 was treated and regarded as a continuing 
debt between the parties and the property was made 
security for the re-payment of that debt, the deed in 
question was a deed of mortgage and the plaintiffs 
were entitled to redeem.  [ p. 390, col. 2.] ` 

A mere agreementto reconvey does not necessarily 
signify that the transaction isa mortgage. [p. 389, 
col. 2, 

ei and contracts of the people of India ought 
to be liberally construed The form of expression, 
the literal sense, is not to b» so much regarded as 
the real meaning of the parties which the transaction 
discloses. [p. 890, col. 1.] i 

Hunoomanpersaud Panday v. Musammat Babooee 
Munraj Koonweree, 6 M. I. A 393 at p. 411; 18 W, R. 
81n. ; Sevestre 2537 ; 2 Suth. P. ©., J. 29; 1 Sar. P. C. 
J. 562; 19 B. R. 147, followed. : 

Second appeal from the decision of the 
District Judge of Thana, in Appeal No. 167 
of 1913, reversing the decree passed by the 
Subordinate Judge at Alibag, in Civil Suit 


No. 29 of 1912. 

Messrs. Jayakar aud G. 8. Rao, for the 
Appellants. ae . 

Messrs. Coyiji and A. G. Desai, for 
the Respondents, 

JUDGMENT.—The suit out of which 
this appeal arises was brought for a 
declaration that a certain apparent sale, 


dated the 14th August 1902, was in 
reality a mortgage and for an order 
allowing the plaintiffs to redeem the 


property on payment to the defendants of 
any sum that might be found due to 
them on accounts taken under the Dekkhan 
Agriculturists’ Relief Act. 3 

The question, which has divided the 


learned Judges below, was whether the 
transaction of the 14th August 1902 was 
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an out and out sale or a mortgage by 
conditional sale. The learned trial Judge 
was of opinion that it was a sale, while 
the learned District Judge held that 
it was a mortgage by conditional sale. à 

It may be observed that whether the 
transaction be regarded as a sale or a 
mortgage, the plaintiffs are still within 
time to recover their land. For, on the 
footing that the transaction was a sale 
with a right of re-purchase in the plaintiffs, 
the plaintiffs are still entitled to re-purchase. 
The object of the suit, therefore, seems 
to be on the plaintiís' part to obtain a 
decree for redemption under the Dekkhan 
Agriculturists’ Relief Act which would 
enable them to open their accounts with 
their creditors from the beginning, and it 
is this re-opening of the accounts which the 
defendants resist. . 

The question of the true character of 
this transaction must be answered by 
reference to the three contemporaneous 
documents, Exhibits 55, 32 and 56, in 
which the transaction is embodied. Exhibit 
55 is the sale-deed by the plaintiffs to 
the defendants. Exhibit 32 is the 
defendants’ agreement to reconvey to the 
plaintiffs, and Exhibit 56 is the rent note 
passed by the plaintiffs to the defendants. 
All three documents were admittedly 
executed on the same day at the same 
sitting. The important recital in the sale 
deed, Exhibit 55, is couched in the 
following words:—“After making up 
accounts of the above‘ bouds (mortgage 
bonds) and after giving credit for the 
receipt given to you by us, the amount 
due to-day is Rs. 2,125, and the amount 
received to-day for making payments to 
other people and for house expenses is 
Rs. 375. Thus the total amount due to 
you is Rs, 2,000. In lien of ‘this we 
give to you by a sale-deed” property, 
which the instrument thereafter specifies, 
In the agreement, Exhibit 32, it is 
provided as follows:—‘ This property 
(described) we have purchased from you 
fora sumof Rs. 2,500. The property pur- 
chased will be sold to you on the following 
terms only. The terms are: (1) If at any 
time between Shake 1824 and Shake 1838 in 
the month of Margashirsha you pay us 
the sum of Rs. 2,500, we shall receive 
jt and pags & sale-deed of the property 


in your fayour at your cost. (2) The 
above property you have taken from us 
on a lease of ten years and have agreed 
to pay us every year Rs. 287, A separate 
lease has been taken for that. This sum 
you must pay to us from year to year 
in the month of Margashirsha from Shake 
1824 to Shake 1833. (8) The right which 
you have obtained from us in virtue of 


this writing of purchasing the above 
property is given by us to yourselves 
alone. You are not to transfer it to 


anybody. In ease you do transfer it, the 

transfer will not be valid and we ‘shall 

not acknowledge it. (4) With respect ta 

the above property if we are obliged by 
any means to spend any sum upon it, or. 
if you hereafter borrow moneys from us 

we shall receive all these amonnts with 

interest first, and then only shall we pass 

to you a sale-deed of ihe above property." 

The rent note, Exhibit 56, provides that 

aunually for the ten years mentioned the 
plaintiffs shall pay to the defendants rent of 
Rs. z87. 

It remains to determine, what is the 
true contract to be collected from these. 
docrments. Was it a contract of sale or 
a contract of mortgage by conditional sale? 
In the course of the argument numerous 
cases were cited to us, but they were 
we think, all decided on their own parti- 
cular facts. The only case where the facts 
were substantially similar to those now 


. before us is Maruti v. Balaji (1), where the 


Court pronounced in favour of a mortgage. 
The principle which governs the cases Seems 
to be clear enough. The Court has to decide 
between an out and out sale for an agreed 
price and a mere transfer of the property, 
the subject of the sale-deed, as security for 
a loan. Thus the principal point to be 
cleared up is, whether the apparent price, in 
this case Rs. 2,500, was the real price of a 
sale or was treated and regarded as a cone 
tinuing debt between the parties, the -pro. 
perty being made security for the re-payment 
of that debt. The three documents must, of 
course, be read asa whole and the intentions 
of the parties must be gathered from the pro- 
visicns of the documents. We begin with this 
that the mere agreement to reconvey does not 
necessarily signify that the transaction ig 


a mortgage. Itseems to us, howey 
(1) 2 Bom. L. R. 1058, , oe XU 
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two things must be remembered in this 
context. One of them is the notorious 
reluctance of Indian peasants to sell their 
land, a reluctance which is judicially noticed 
and historically explained by Sir Michael 
Westropp in Bapuji Apajt v. Senavaraje 
Marvadi (2): And the second thing to be 
remembered is that, in the case now before 
us, on the assumption that the parties intend- 
ed an out and ont sale, there is no assignable 
reason why the defendants should have pro- 
mised the plaintiffs to reconvey the property 
to them if they repaid the purchase- -money. 
That is a point which, we think, is not with: 
out importance, and it was, we observe, allow- 
ed to weigh with the Court in Patel Ranchod 
Morar v. Bhikhabhai Devidas (3). 


As issaid there by Mr. Justice Ranade, 
so we may say here, that on the case made 


by the defendants there was no occasion , 


for the covenant to. reconvey on the re-pay- 
ment ofthe money within a given time. It 
may also be remarked that though the 
patties must of course be held to the con- 
tract which they have made, and the Court 
cannot-make'a new contract for them, yet in 
ascertaining the true nature of the contract 
the Court must follow the injunction so 
frequently laid down by the Privy Council 
that “deeds and contracts of the people of 
India ought to be liberally construed. The 
form of expression, the literal sense, is not to 
be .so much regarded as the real meaning of 
the parties which the transaction discloses": 
Hunoomanpersaud Panday v.: 
Babooee Munraj Koonweres (4). 

Now from the documents which we have 
read it is clear, in the first 
although the sale-deed recites that the pro- 
perty was sold in lien of the payment of the 
debt due, the sum of Rs. 2,500, which formed 
the purchase price, was in its origin a debt; 
and that it continued as a debt seems to us to 
be indicated by clause 4 of Exhibit.82 which 
we have quoted. For that clause, as we 
understand it, shows that the re-payment 
of the Rs. 2;500 and the re-payment of any 
fresh advances which the plaintiffs might 
take from the defendants were to be on one 
and'the same footing; in other words, the 

(2) 2 B 231. 

m 21 B. 704. 

(4) 6 M. L A. 83 ab p. 411; 18 W. R Bla; Sevestre 
mm 2 Suth P. C. J. 29; 1 Sar. P. C. J. 559; 19 E. R. 
147. 
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instance, that: 


old relation of debtor and creditor was con- 
tinued, and the Rs. 2,500 was regarded as an 
outstanding Joan to be reckoned with any 
other new loans which might thereafter. be 
made to the plaintiffs." It is also, we think, 
material to note that by the terms of the 
agreement it was provided that, within the 
stipulated period of ten years, whensoever 
the plaintiffs might elect to make to ‘the 
defendants the payment due to them, the 
defendants would reconyey to the plaintiffs. 
That provision seems to us to suggest the 
inference that the defendants-creditors were 


“looking only. to the recovery of their money, 
“not to- the ownership of the land. 


‘It was 
sufficient to provide for the recovery of the 
principal sum, Rs. 2,500, without interest; 

because the interest due on that sum was 
already provided for under the guise of rent 
reserved by Exhibit 56. That rent was. 
in the aggregate Rs. 287. It is found 
by the lower Court, and the finding has not 
been challenged, that this aggregate was made 
up of Hs. 62 on acconnt of the Government 
assessment and Rs. 225 net rent. Now, the 
Rs. 225 reserved as rent work out to exactly, 
nine per cent on the principal sum of 
Rs. 2,500, and it was not contested before 
us that that was the principal upon which the 
sum of Rs, 225 was fixed. That circumstance 
seems to us to furnish yet another indication 
that the transaction with which we are deal- 

ing was a transaction of mortgage in which the 
mortgagee wasinterested only in securing a 
suflicient interest on his investment. And strong 
corroboration of that conclusion is supplied 
by the fact that the assessment due to Govern. 
ment on the land continued tobe paid by the 
plaintiffs as well after as before this tran- 
saction of apparent sale. 


The learned Judge of the lower Appellate 
Court.thus had good reason for his find- 
ing that the Rs. 2,00 was and con- 
tinued to be a debt. We have given 
our reasons for adopting the same conclu- 
sion, becanse it seems to us that the question; 
depending as it does on the construction of 
documents, is open in second appeal, though 
we notice that i in Maruti v. Balaji (1) it was 
said that “a finding on such a point would 
ordinarily bea finding of fact which would, 
be binding on this Court in second appeal.” 

Two other circumstances may be alluded 
to as strengthening the conclusion which we 
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have reached. One- of them is that, in 
spite ofthe terms ofthe deed of sale, the 
possession remained with the plaintiffs, the 
vendors, and was not made over to the de- 
fendants. And the second circumstance is 
that the lower Appellate Court finds, as a 
matter of fact, that the value of the mortgaged 
properties was Rs, 5,000, that is, exactly 
double the sum fixed as the consideration of 
the apparent sale, 

In view of all these indicia of a mortgage 
we do not think that the learned Judge’s 
conclusion is displaced by the argument 
that the documents, which we have before 
us, do not disclose any such mutuality of 
remedies as the Courts have held to be 
ordinarily characteristic of the relation 
between mortgagor and mortgagee. This 
requirement was considered by a Full Bench 
of this Court in Tukaram v. Ramchand (5), 
and it was there observed that “the dictum 
is often cited in our Courts without precise 
appreciation of its meaning, and in any 
case it has a very limited application to the 
ordinary mortgages with whieh we are 
familiar in the mofusstl in India.” These 
words are, we think, apt to the circumstances 
of the present appeal where the mortgage, 
if we are right in regarding it as & mort- 
gage, falls under section 58 (e) of the 


Transfer of Property Act, being a mort- 


gage by conditional sale. 
the transaction was ex farie a sale, and 
a deed of sale would clearly be an in- 
appropriate place in which to embody the 


In other words, 


reciprocal remedies ofa mortgagee as mort- ` 


gagee. : 


Lastly, it was contended that the transac- 


tion could not be regarded asa mortgage, 
because there was no provision for accorn- 
tability. There is, however, provision for 
accountability by the mortgagor as we have 
already noticed, and the ocireumstanees of 
the case leave no room for accountability by 
the mortgagee, inasmuch as the mortgagee 
never went into possession of the mortgaged 
property, but received an annual rent in lieu 
of the rents and profits. 

These are all the considerations which 
have been advanced to us on the one side 
and the other, and on a review of all of 
them we are satisfied that the weight of 
evidence is in favour of the. view which com- 


(B) 8 Bom, L. R. 778; 26 B, 252, 
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mended itself to the learned Judgeof the lower 
Appellate Court. His decree must, therefore, 
be affirmed and this appeal dismissed with 
gosts. ! 

i Appeal dismissed. 


CALCUTTA HIGH COURT. 
Ssconp Orv Arrear No. 2077 or 1911. 
September 3, 1914. 
Present:- Sir Asutosh Mookerjee, Kt., and 
Mr. Justice Beacheroft. 
KALI MOHAN TRIPURA. AND ANOTHER— 
DEFexpants APPELLANTS 
: versus 
Maharaja BIRENDRA KISORE 
MANIKYA BAHADUR-— 


Puaintiz¥-— RESPONDENT. 

Landlord and tenant— Grant, rent-free, to excavate 
tank—Long possession-—Rent neither claimed nor paid 
~—-Presumption—Suit, if can be dismissed on ground 
of right to have rent assessed not accrued—Late stage 
of suit-— Plaintiff, if can put forward inconsistent case 
Pleadings. 

A plaintiff cannot be permitted to turn round at 
the final stage of the litigation and put forward a 
case inconsistent with the allegation in the plaint, 
which have been found to be untrae. [p. 892, col. 2.] 

Where a land was given rent-free by an ancestor 
of the plaintiff -to the grand-father of the defendant 
in 1837 in order that atank might he excavated 
thereon and the tank was excavated at the expense 
of the grantee, and although the grantee and his 
descendants were in occupation for over 60 years 
no rent was ever claimed or paid: 

Held, that the legitimate inference was that the 
defendants held the land under a rent-free grant; 
(p. 392, col. 2.] : 

Held, further, that assuming thatthe defendant did 
not hold the land under a rent-free grant, the claim 
for rent was barred by limitation; [p. 392, col. 2.] 

Held; also; that the'suit could not be dismissed on 
the ground that the right to have rent assessed .on 
the disputed land had not accrued at the date of 
suit, inasmuch as no grant was produced and there 
was nothing to show that liability to pay rent had, 
been suspended and would be revived in a particu. 
lar contingency. [p. 392, col. 1.] 

Birendra Kishore Manikya Bahadur v. Akram AH, 
13 Ind. Cas. 613; 15 C L. J. 194at p.198; 16 C, W, 
N. 804 at p. 308; 39 O. 439, referred to. i 


Appeal against the decree of the Officiating 
District Judge of Noakhali, dated the 3rd 
May. 1911, reversing that of the Munsif, 
second Court, at Feni, dated the 3rd August 
1910. i 


Babu. Bipin ` Qhumder Bose, for _ the 
Appellants. ee Wie un 
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' Babu Birendra Chunder Das, for the Res- 
pondent. 

JUDGMENT.—This is an appeal by the 
defendant in a suit for assessment of rent, 
The plaintiff came into Court on the allega- 
tion that the defendant, a tenant within his 
estate, had encroached upon the land in 
dispute and was consequently liable to pay 
rent in respect thereof. According to the 
plaintiff, he became aware of the encroach- 
ment by the defendant in the course of settle- 
ment proceedings in 1897. The defendant 
resisted the claim on the ground that he 
held the land under a rent-free , grant, made 
to his ancester in order that a tank might 
be excavated thereon. He denied that he 
had encroached onthe disputed land and 
further pleaded that if his rent-free title 
was not established, the claim for 
assessment of rent was barred by limita- 
tion. ‘Che Court of first instance found 
that the defendant had a rent-free title and 
dismissed the suit. Upon appeal the Dis- 
trict Judge has reversed that decision and 
assessed rent on the disputed land. 

Ib is plain that this decision cannot be 
possibly supported. 

Tt has been argued on behalf of the plaint- 
iff in this Court that we should adopt 
the course which was pursned in the case 
of Birendra Kishore Mamikya Bahadur v. 
Akram Ali (1), namely, dismiss the suit 
on the ground that the right to have 
rent assessed on the disputed land had 
not accrued at the date of suit. That 
decision is clearly distinguishable. In that 
case. the original grant was produced and 
the Court held, upon a construction of its 
terms, ` thatthe proprietor would have a 
right to assess rent on the property only 
after it had ceased to be a tank and that 
consequently the suit was premature. In 
the present case, the grant has not been 
produced, and there is nothing to show that 
liability to pay rent had been suspended and 
would be received in a particular contin- 
gency. Besides, the view suggested is 
absolutely inconsistent with the assumption 
on which the suit was instituted. The plaint- 
iff now contends that the defendant has 
not encroached upon this land which was 
granted to him “ander anagreement to ex- 


(1) 13 Ind, Cas. 519; 16. C, L. J. 194 at p. 198; 16 
C. WEN. 304 at p. 308; 39 O, 439, 
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eavatea tank, and that his right to have rent 
assessed thereon would acerue only if the 
tank ever silted up and beeame unfit fov use. 
The plaintiff eannot be permitted to turn 
round at this the final state of the litigation . 
and put forward a case inconsistent with 
the allegations in the plaint, which. have 
been found to be untrue. 

Then, again, when welook to the merits 
of the case, it is perfecly plain that the 
plaintiff cannot .succeed in his claim for 
asssesment of rent. The defendant contends 
that the land was given rent free by an 
ancestor of the plaintiff to his grandfather 
in 1837 inorder that a tank might be ex- 
cavated thereon. The tank was excavated 
at the expense of the grantee, and although 
the grantee and his descendants have beea 
in occupation for more than 60 years, no. 
rent has ever been claimed or paid. The 
legitimate inference, in these circumstances, 
is that thedefendant holds the land under 
a rent-free grant. But even if it be assum- 
ed that the defendant does not hold the 
land undera rent-free grant, it i8 plain that 
the claim for assessment of rent is barred 
by limitation. The defendant asserted to, 
the knowledge of the plaintiff, in the course 
of settlement proceedings, on the 7th April 
1897, that he was under ro obligation | to 
pay rent and that the claim then put forward 
by the plaintiff for assessment of rent was 
entirely unfounded. This suit was not 
instituted till the 8th September 1909. It 
is thus elear from every point of view that 


‘the plaintiff cannot succeed. 


The result is that this appeal is allowed, 
the decree of the lower Appellate Court set 
aside and the suit dismissed with costs in all 
the Courts. 


Appeal allowed 
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PEETIKAYILAKATH MAHMMAD HAJI U, ALAM IBRAN HAJI. 


MADRAS HIGH COURT. 

Crvin Revision Petition No. 944 or 1918. 
ÁPPEAL KGAINST-ÁPPELLATE Orper No, 95 
or.1913. 

September 27, 1915. 

Present:— Mr. Justice Abdur Rahim and 
Mr. Justice Spencer. 
PEETIKAYILARATH MAMMAD HAJI— 
- DEGREE-BOLDER—RESPONDENT— 
PETITIONER AND APPELLANT 
versus 
ALAM IBRAN HAJI—PzTITI0NER— 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), s. 47, O. 
XXI, 1. 58—Judgment-debtor, death of - Legal repre- 
sentative—Title of third person set up—Order —Appeal. 

Where on the death of a judgment-debtor, his 
legal representative is brought on the record, and 
such legal representative sets up in execution 
proceedings, title on behalf of a person not a party 
to the suit, the order on such a petition is not one 
coming within section 47 of the Code of Civil Pro. 
cedure but is within the purview of Order XXI, rule 
59, and is not appealable. — [p. 394, col. 1.] 

Ramanathan Chettiar v  Levvai Marakayar, 93 M. 
195; 10 M. L. J. 64; Kartick Chandra Ghose v. Ashutosh 
Dhara, 12 Ind. Cas. 163; 14 O. L. J. 425; 16 C. W, N. 
26; 39 C. 298, followed. 

Kuriyali v. Mayan, 7 M. 255, dissented from, 


Petition, under section 115 of Act V of 
1908, and appeal preferred against the 
decree of the Court of the Subordinate 
. Judge of North Malabar, in Appeal Suit 

No. 111 of 1912, preferred against the 
decree of the Court of the 
of Badagara, in Miscellaneous Petition 
No. 895 of 1911, in Execution Petition 
No. 261 of 1911, in Original Suit No. 573 of 
1908. 


FACTS.—A obtained a decree against 
the Anandravan of a Malabar tarwad and 
in execution théreof attached certain 
immoveable property in possession of the 
judgment-debtor. He died, and on his 
death, the karnaran of the tarwad was 
brought on the record as his legal repre- 
sentative. He set up the claim of the 
tarwad to the property, and contended that 


the  judgmert-debtor had no  partible 
interest in the property and it was not. 
attachable. The District Munsif dismissed 


the petition and upheld the attachment. 
The karnavan appealed and the lower Appel- 
late Court set aside the attachment. Against 
that order the decree-holder filed the present 
revision petition to the High Court. 

"Mr, K. P. M. Menon, for the Appellant;—+ 


District Munsif 


The lower Appellate Court had no: jurisdio.. 
tion to entertain an appeal. The question: 
might not have been raised in the lower 
Court, but being one of jurisdiction could 
be raised at any stage, even in the High 
Court. The petitioner, though he was the 
legal representative of the judgment. debtor 
was not making any claim “as such", but 
was basing it on a different title, viz., on 
behalf of the “tarwad” which was nota 
pariy to the suit. Therefore, his claim 
fell under the scope of Order XXI, rule 58, 
and not under section 47 of the Code of 
Civil Procedure. Ramanathan Chethar vy.. 
Levvat Marakayar (1) and Kartick Chandra 
Ghosh v. Ashutosh Dhara (2).  WUecrees. 
falling under section 47 were, no doubt,. 
appealable, but the Munsif’s order herein 
being one under Order XXI, rules 58 and 
63, not appealable and was "final" as 
far as the present proceedings were con- 
cerned. 

Mr. C Madhavan Nair, for the Respond- 
ent:—Whatever be the nature of the claim 
it was a "question relating to execution 
between the decree-holder and the legal 
representative of the julgment.debtor", aud 
as such, the order of the District Munsif 
fell "also" under section 47 of the Code and 
was appealable. Moreover the cases cited 
for the decree-holder were not applicable, 
because the claims therein were made on 
behalf of temples by trustees who were not 
the legal owners. There were other deci- 
sions more in point, and in his favour. 
Kuriyald v. Mayan (3), Prosunno Kumar v. 
Kali Das (4) and Bhagarutulu Su. yanarayana 
v. Yelesvarapu Venkata Subarayadu (5). 

JUDGMENT.—In this case, the question 
argued was whether an appeal lay to the 
Subordinate Judge from the order of the 
District Munsif. The point is covered by 
the principle of the rulings ina Full Bench 
decision, Ramanathan Chettiar v. Levvat Ma- 
vakayar (1), and a very recent decision of a 
Full Bench of the Calcutta High Court, 
Kartick Chandra Ghosh v. Ashutosh Dhara 
(2). In these cases the person who was 


(1) 23 M. 195; 10 M. L. J. 64. 

(2) 12 Ind. Cas, 163; 39 C. 298; 14 C, L. J. 425; 16 
C. W. N. 26. 

(3) 7 M. 255. 

(4) 19 C. 689; 19 T. A. 166. 

(B) 9 Ind. Cas. 648; (1911) 1 M. W. N. 198; 9 M. L, 
T. 481, 
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brought on record as the representative of. 


the judgment-debtor in the first case or 
was a party to the suit itself as in the 
Calcutta case claimed the property, in one 
case asa trustee and in the other case as 
shebatt of a temple, and it was held that 
- such matters were not covered by section 
244 of the old Code corresponding to 
section 47 of the present Code. In his 
counter-petition, the respondent before us 
claims the property as karnavan of a tarwad. 
The  judgment-debtor, Seeyali, and his 
brother formed a tavazhi. The judgment- 
ereditor obtained a money decree in which 
he attached the property alleged to belong 
to Seeyali and on the latter’s death, the 
present respondent was brought on the 
record as his legal representative. The 
claim he put forward in respect of the 
property was that it belonged not to the 
judgment-debtor, but to the tarwa, There 
seems to us no distinction in principle 
between this case and the cases in which 
the person who was a party to the suit or 
was brought on record as representative of 
the judgment-debtor claimed the property 
as trustee for certain other persons or as 
shebait of a temple. Our attention was 
‘drawn tothe ruling of Kurtyali- v. Mayan 
(3), but that ruling was considered by a 
Full Bench decision of this Court in 
Ramanathan Chettiar v. Lewat Marakayar 
(1), where it appears to have been dissented 
from. It seems tous that the rulings in 
98. Madras and in 39 Caleutta lay down 
the correct law. In this case, therefore, no 
appeal lay to the Subordinate Judge. The 
petition must be allowed and the decree of 
the Subordinate Judge set aside and that of 
the District Munsif restored. The respondent 
will pay the costs of the petitioner. The 
Civil Miscellaneous Second Appeal No. 95 of 
1913 is dismissed with costs. 

É Petition allowed; Appeal dismissed. 
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CALCUTTA HIGH COURT. 
Seconp Civin Appean No. 8929 or 1913. 
August 17, 1915. 
Present:—Justice Sir Asutosh Mookerjee, 
Kr., and Mr, Justice N. Chatterjea. 
BOUWANG RAJA CHALLAPHROO 
CHOWDHD RY—Derenpant—APreLLANt 
versus 
BANGA BEHARY SEN--PrAINTIEF— 


RESPONDENT. 

Üontract—Bond, suit on-—Contract. in writing regis- 
tered, not signed by both parties—Limitation Act (IX 
of 190R), Sch. f, Art. 116, «applicability of —Interest— 
High vate—Court, power of, to grant relief—Contract, 
unenforceable—Party, if can set wp other reasonable 
terms, 

A contract in writing in India does not necessarily 
imply thatthe document must be signed by both 
the parties thereto, [p. 395, col. 2.] 

Therefore, a bond executed by a party and delivered 
tothe other party and accepted by him completes 
the agreement between the parties and in law this 
amounts to a contract in writing. [p. 395, col. 2.] 

Article '16 of Schedule I to the Limitation Act, 
1908, applies to cases of bonds not signed by both 
the parties. Lp. 895, eol. 2.] * 

A Court is competent to grant relief whenever 
the rate of interest appears to the Court to be penal. 
The fact that the rate of interest is excessive is 
sufficient by itself to justify the inference that the 
rate is ponal and unenforceable. [p. 896, col. 1.] 

Once a contract between the parties is deemed 
unenforceable, the plaintiff is entirely in the hands 
of the Court, he is not entitled to substitute for the 
original contract another contract which may appear 
to him to be reasonable. [p. 396, col. 2 ] 

Where the plaintiff was by contract entitled to 
interest on his loan at the rate of 5858 per cont, a year 
and sued to recover interestat the rate of 40 per cent, 
D year: 

Held, that no Court of Justice will enforce such 
a contract and in the opinion of the Court the 
plaintiff was entitled to 1 ' per cent, per annum simple 
interest by way of damages for the dete-tion of the 
money. [p. 396, col. 2.] - 

Apeal against the decree of the Distriet 
Judge of Chittagong, dated the 30th June 


1913, affirming that of the Subordinate 


udge of Chittagong, dated the 6th May 
1912. f 
Babu Probodh Chunder Roy, for the Ap- 


pellant. 

Babus Xshiis Chunder Sen and Pares 
Chunder Sen, for the Respondent. 

JUDGMENT.—This isan appeal by the 
defendant inasuit for recovery of money. 
On the 16th Jannary 1495, the defendant 
borrowed from the plaintiff Hs. 400 on in- 
terest at 4 per cent. per mensem, with six- 
monthly rests; the money was made re-payable 
at the endofa year. These terms were in- 
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&orporated in a bond executed by | the defend- 
ant, and subsequently registered and delivered 
to the plaintiff. On the 25th December 
1901, the defendant paid the plaintiff Rs. 20 
on account of interest, and on the 22nd 
December 1904, he made a similar payment 
of Rs. 80. These payments 
endorsed on the back of the bond and the 
entries were signed by the defendant. On 
the 15th December 1910, the plaintiff in- 
stituted this suit for recovery of his dues ou 
the bond. The schedule to the plaint set ont 
an elaborate statement of accounts which 
showed that on the date of the commencement 
of the suit, a sum of Hs. 3,75,945-8 was 
payable by the defendant to the plaintiff. in 
ihe third paragraph of the plaint, however, 
the plaintiff stated that he could not possibly 
realise this large sum from the properties of 
the defendant and he consequently eonfined 
his claim to the modest sum of Rs 3,000. 
The defendant pleaded in answer to the suit, 
first, that the claim was barred by limitation; 
and secondly, that the rate of interest was 
unconscionable and should not be enforced 
by a Court of Justice. The Courts below 
have overruled these contentions and have 
decreed the snit for the amount claimed. On 
the present appeal, the decree of the District 
Judge has been assailed on two grounds: 
namely first, that the claim is barred by 
limitation; and secondly, that interest is not 
recoverable to the extert claimed by the 
plaintiff. 

As ‘regards the first ground the appellant 
has argued that Article 116 of the Schedule 
to the Indian Limitation Act is of no assist- 
ance to the plaintiff. That Arti¢le provides 
that a suit for compensation for the breach of 
a contract in writing registered must be insti- 
tuted within six years from the date when the 
period of limitation would begin to run in a 
suit brought on a similar contract not register- 
ed.' The argument of the. appellant is that 
there is no contract in writing registered, 
because the bond whereon the suit is insti- 
tuted was not signed by the plaintiff as well 
as by the defendant. In support of this con- 
tention reliance has been placed upon the deci- 
sions in Apaj? Bapuji v. Nilkantha Annajt (1) 
and: Ramasamt " Ohetti v. Sokhanada Ohettz (2). 
The first of these decisions, we observe, was 


D 3 Bom. L. R. 667. 
2) 1M. D. J, 797; 
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not followed by this Court in Panchanan Das 
Majumdar v. Kunja Behari Malo (3), The 
second case, we observe, enunciates a rule con- 
trary to what has been subsequently adopted 
‘by the Madras High Court in Ambalavana 
Pandaram v. Vaguran (4), Kotappa v. Vallur 
Zamindar (5), Zamindar of Visianagram v. 
Behara Suryanarayana Patrulu(6)and Ki otappa 
v. Vallur Zamndar (5). We are not pre 
pared to accept the contention of the 
appellant, for as was pointed out by Sir 
Francis Maclean, C. J., in Panchanan Das 
Majumdar v. Kunja Behari Malo (8), if we 
were to adopt this view we would have to 
read into Article 116 .words not to be 
found there. There is in this case unquestion- 
ably a registered document, does, then, that 
document constitute a contract in writing? 
No doubt a contract implies two parties; but 
a contract in writing in this country does not 
necessarily imply that the document must be 
signed by both the parties thereto. In the 
case before us, the bond was executed by the 
defendant and delivered to the plaintiff. Ac- 
ceptance by the plaintiff completed the agree- 
ment between the parties, and there was, 
consequently, in law a contract in writing 
which was subsequently registered. We may 
add that there are expressions in the judgment 
in Apai Bapuji v. Nilkantha Annajt (1) which 
indicate that the principle adopted there would 
nob have been applied to the case before us. 
Sir Lawrence Jenkins, C. J., stated with refer- 
ence. to the document then before him that it 
was important to know that the document 
was not signed at its foot by the defendants 
who were sought to be made liable on the 
basis thereof, nor by any one on their behalf; 
and he added with reference to the decision 
in Ambalavana Pandaram v. Vaguran (4), that 
the case was distinguishable, because there 
the contract was signed at the foot by the party 
sought to be charged in the suit. We need 
not, consequently, express an opinion upon 
the question, whether the decision in Apaji 
Bapuji v. Nilkantha Annaji (1) may be defend- 
ed on its special circumstances, because it ig 
manifest that the principle there recognized 
does not govern the case before us. We hold 


" (8) 1 Ind. Cas. 488; 12°C. W. N. 628; 35 0, 683; 9 
C. L. J. 1. 

(4) 19 M. 62; 6 M. L. J. 228. 

(5) 28 M. 50; 11 M. L. J. 125. 
`- (6) 25 M. 687; 12 M. L. J. 249, 
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accordingly that Article 116 is applicable to 
cases of the description’ now before us, and 
this view has been followed by implication in’ 
a long series of decisions of this Court, such 
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as Nobocoomar Mookhopadhaya v. Siru Mullick’ 


(7) and Ethel Georgina Kerr v. Clara B. 
Ra ston (2°, | 

As regards the second ground the appellant 
has argued that the provision for interest 
contained in the bond is in the nature of a 
penalty and is not enforceable in a Court of 
Justice. In support of this view reliance has 
been placed upon ihe decisions in Abdul 
Majid v. Ksherode Chandra Pal (9) and Khaga- 
ram, Das v. kam Sankar Das (10). In the ense 
last mentioned, it was pointed out upon a 
review of the earlier authorities on the 
subject that the more modern decisions recog- 
nised the rule that the Court is competent 
to grant relief whenever the rate of interest 
appears to the Court to be penal. It was 
further explained that the fact that the 
rate of interest was excessive might be 
sufficient by itself to justify the inference 
that the rate was penal and unenforce- 
able. In support of this view, reliance 
may be placed on Webster v. Busanquet 11) 
-and Clydebank Engineering and Shipbuilding 
Co. v. Yzquierdo Custaneda (12). Reference 
may a'so be made to the observations of 
Lord  Loreburn, Lord Macnaghten and 
Lord James iu Samuel v. Newbold (13). Lord 
Loreburn said:— We are asked to say that 
an excessive rate of interest could not be of 
itself evidence, that the transaction was harsh 
and unconscionable. I do not accept that 
view., Excess of interest or charges may of 
itself be such evidence and particularly if it 
be unexplained. If no justification be establish- 
ed, the presumption hardens into a cer- 
tainty.” Lord Macnaghten was still more 
emphatic: “The rate of interest may be so 
monstrous as to show of itself that the trans- 
action is harsh and unconscionable. There 


(7) 6 C. L, R. 579; 6 C. 94. 

(8) 4 C. L. J. 510. 

(9) 29 Ind Cas. 843; 42 C. 690; 19 C. W. N. 809. 

(10) 27 Ind. Cas. 815; 21 C. L. J. 79; 42 O. 652; 19 
O. W. N. 775. . 
. (11) (1912) A. C. 334, 106 L T, 357; 28 T.L. R, 
271; 81 L J. P. C. 205. : 

(12) (1905) A. C. 6; 74 L. J. P. OC. J; 91 L. T. 666; 
21 T. L. R. 58. 

(18) (1906) A. C. 461; 75 L. J, Oh. 705; 95 L. T, 
209; 22 T. L. R, 703. 
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may be, as Lord Thurlow said in the case of 
Gwynne v. Heaton (14), an inequality so strong, 
gross and manifest that it must be impossible 
to state it to a man of common sense without 
producing an exclamation at the inequality of 
it. Lord James added: “Excessive interest 
of itself is sufficient to render, a contract 
harsh and unconscionable, Proof of excessive 
interest may of itself, therefore, be sufficient 
to entitle the debtor to relief. Whatamounts 
to excessive interest is to be determined by 
the Tribunalin each case, the question of 
risk being a material matter for consideration, 
When excessive interest is apparently 
established, any facts that tend to show that 
such excess does not render the contract 
harsh and unconscionable, should be proved: 
in evidence by the lender. The burden is on 

him.” In the case before us, the result of the 
contract is that the plaintiff has become en- 
titled to interest on his loan at the rate of 

5858 per cent. a year; no Court of Justice will 

enforce such a contract. The respondent 
argues, however, that the modest sum he now 
claims gives him interest at the rate of 40 per 

cent. a year. But this contention entirely 
overlooks the fundamental fact that once the 

contract between the parties is deemed unen- 

foreeable, the plaintiff is entirely in the hands 

of the Court: he is not. entitled to substitute 

for the original contract another contract 

which may appear to him to be reasonable, 

The Court has now to consider what sum: 
should be decreed to the plaintiff by way of 

damages for the detention of his money. 

Weare of opinion that the plaintiff should not 

have more than 12 per cent. per annum simple 

interest on the sum advanced by him. 

The result is that this appeal is allowed, 
and the decree of the District Judge varied. 
A decree will be made in favour of the 
plaintiff for Rs. 400 with interest thereon at 
the rate of 12 per cent. per annum from the 
date of the loan.to the date of the institu. 
tion of this suit, that is, from the 16th 
January 1895 to the 15th December 1910. 
Allowance will be madein the accounts for the 
two sums admitted to have been paid towards 
interest. The sum thus determined will carry 
interest at 6 per cent. per annum from the 
date of the institution of the suit to the date 
of realisation, Each party will pay his own 
costs in all the Courts. 

Appeal allowed; Decree varied, 

(14) (1778) 1 Bro. C, C. 1; 28 E. R, 949. 
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MADRAS HIGH COURT. 

Crvin Reviston PETITION No. 698 or 1915. 
Crvin Miscetzangovs Permon No. 2779 
oF 1915. 

October 27, 1915. 

Present; —Mr. Justice Abdur Rahim and 
Mr. Justice Spencer. 
GANAPATHI ASARI AND OTHERS— 
PrAINTIFFS—P gTITLONE 8S 
versus 
SUNDARAM CHETTI—Derenpant— 


RESPONDENT., 

Civil Procedure Code (Act V of 1908), s. 92—Court 
of original jurisdiction—Subai dinate Judge empowered 
to try suits under s. 92—Transfer of case from District 
Court —Swubsequent notification limiting jurisdiction of 
Subordinate Judge to specified area, effect of. 

Where a suit instituted under section 92 of the Code 
of Civil Procedure in a District Court was transferred 
by the latter to the Court of a Subordinate Judge 
empowered by the Local Government to try suits under 
that section but where by a subsequent notification 
the Local Government confined the original juris- 
diction of that Subordinate Judge to a specified loca) 
area; 

Held, that the Subordinate Judge, having derived 
his powor to try such a suit by an order of transfer, 
made by the District Judge and under the prior 
Notification of the Local Government, did nob 
cease to be “a principal Civil Conré of original 
jurisdiction” within the meaning of section 92 
of the Code of Civil Procedure by the latter 
notification, and hia power to try the suit was not 
taken away by it. [p. 397, col. 2. 

Muhammad Musa v. Abul Hassan Khan, 22 Ind. Cas , 
951; 18 O. W. N. 612; 41 C. 866, distinguished. 


Petition, under section 115 of Act V of 
1908, praying the High Court to revise 
the order of the Court of the Temporary 
Subordinate Judga of Salem, in Original 
Suit No. 4 of 1915. 


Petition praying that in the cireumstances 
stated in the affidavit filed therewith 
the High Court will be pleased to direct 
the stay of further proceedings in Original 
Suit No. 4 of 1915 on the file of the 
Court of the Temporary Subordinate Judge 
of Salem, pending disposal of the said 
Civil Revision Petition No. 698 of 1915 
preferred therefrom to the High Court. 

Mr. L, 8. Veeraraghava Atyar, for the Peti- 
tioners. . 

Mr. T. M. Krishnaswami Avyar, for the 
Respondent. 


JUDGMENT.— This application is made to 
us with a view to have the question decided 
whether the Subordinate Judge's Court 
at Salem has jurisdiction. to try the suit 
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which is instituted under section 92 of the 
Civil Procedure Code, that is to say, with 
respect to the public charity. What hap- 
pened was the suit was originally instituted 
in the District Court of Salem. At that 
time the District Court alone had juris- 
dietion to try such suits as the principal 
Civil Court of original jurisdiction in the 
district. The Local Government, however, on 
the 17th October 1910, invested all Courts 
of Subordinate Judges in this Presidency 
with jurisdiction under the Civil Procedure 
Code in respect of suits relating to trusis 
created for publie purposes of a charitable 
and religious nature and the Temporary Sub- 
ordinate Judge’s Üourt, by a notification 
throughout the District of Salem; but by a 
Subsequent notificati n dated 13th July 1915, 
the- order was modified to this extent, 
that the Court should kave and exercise 
original jurisdiclion over the village of 
Mastampath. The result of the later order 
is that for the purpose of institution of 
suits, the Temporary Subordinate Judge at 
Salem will have local jurisdiction only over 
the village of Mastampath, but it is 
empowered, like other Subordinate Judges’ 
Courts in the district, to try any suit 
which the District Judge is empowered to 
make over to it. This suit being institu- 
ted originally in the District Court, the 
only question that has to be decided is 
whether it having transferred the suit to 
the Temporary Court, this Temporary Court 


has the ‘power to try it. It apparently 
derived its power from the  notilieation 
of the 7th October 1910, aud it is 


difficult to see what difficulty there is in 
the way of the Subordinate Judge exercis. 
ing powers which the Local Government 
was competent to confer under the provisions 
of section 92 of the Code and which it. 
did as a matter of fact confer on all 
Subordinate Jadges in this Presidency. A 
ruling reported in Muhammad Musa v. 
Abul Hassan Khan (1) has been cited 
before us, but that case is quite distinguish- 
able from the present one. There the 
Additional Judga to whom the case was 
transferred by the District Judge was not 
empowered by the Local Government to 
suits under section 92 of the Civil 


(1) 22 Ind. Cas. 951; 18 C. W. N. 612; 41 C. 866. 
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Procedure Code, as the Subordinate Judge 
in this case has been. ; 

We hold that the Subordinate Judge is 
competent to try and dispose of the suit. 

The petition is dismissed. Costs will 
abide the result. 

Civil Miscellaneous Petition No. 2779 of 
1915 is also dismissed. 

Petitions dismissed, 


MADRAS HIGH COURT. 
Srconp Oivi APPEAL No. 70 or 1914, 
September 23, 1915. 
Present:— Mr. Justice Seshagiri Áiyar and 
Mr. Justice Kumaraswami Sastri, 
VELAYUTHAM PILLAI—DEFENDANT 
No. 3— APPELLANT 
versus 


SUBBAROYA PILLAI AND OTHERS— 
PLAINTIFE AND Derenpants Nos. 2, 4 AND 5— 
RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Arts. 184, 144— 
Adverse possession—Co-parceners, possession of one, 
possession of others— Possession hostile at commence- 
‘ment—Acerual of peaceful title before completion of 
adverse possession, (fect of — Possession— ‘litle. 

On the suit of one of two reversioners, a sale 
was declared to be a mortgage in 1886 and the 
plaintiff was given a decree to redeem the property 
after the death of the widow in case she died with- 
out redeeming it. In 1898, the purchaser, whom the 
decree had declared to be a mere mortgagee, sold the 
property to the other reversioner and put him in 
possession. On the widow's death in 1900, the said 
two reversioners were the only heirs of her husband. 
When in 1912 the former sued for redemption of the 
property, the latter pleaded adverse possession from 
the date of his purchase: 

Held, (1) that although the possession of the 
defendant reversioner when it commenced in 893 
was hostile, yet it ceased to beso in 1900 when on 
the widow's death succession opened to both the 
reversioners; |p. 400, col. 1.] : 

(2) that on the death of the widow, the defendant 
must be deemed to have held the property on behalf 
of the plaintiff as well; [p. 400, col. 2.] 

The possession of one co-parcener or co-owner 
oannot be adverse to the other until the latter 
is notoriously excluded by the former. [p. 400, col. 2,] 

The possession should be prima facie attributed 
to a lawful title. [p. 400, col. 2.] 

Second appeal against the decree of the 
Court of the Temporary Subordinate Judge 
of Cuddalore, in Appeal Suit No. 20 of 1913, 
preferred against that of the Court of 
the District Munsif of Vridhachalam, in 


Original Suit No. 910 of 1912. 
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This second appeal coming on for hearing 
on 21st December 1914, the Court made the 
following p 

ORDER.—Without deciding at present 
whether notice, actual or constructive, which 
the purchaser had, will affect his right 
under Article 134 of the Limitation Act 
we think it necessary to call for a finding 
upon the following issue: — 

"Had the 3rd defendant's adoptive futher 
any actual or constructive notice of the 
decree obtained by the plaintiff in Original 
Suit No. 371 of 1885 against the widow 
or of the nature of the right of his vendor 
under the salé and the counter-agreement 
referred to in the pleadings in this case?” 

Parties may adduce fresh evidence. 

The finding should be submitted within 
two months from this date and the parties 
will be at liberty to file objections to the 
said finding within ten days after notice of 
the return of the same shall have been posted 
up in this Court. - 
~ In compliance with the above order, the 
Temporary Subordinate Judge of Cuddalore 
submitted the following 


FINDING.—Plaintiff says that V. Palamala 
Pillai was examined as a witness in Original 
Suit No. 371 of 1885 and his deposition 
is filed as Exhibit E. Itis clear from this 
that no questions were put to him about 
this property. Plaintiff says that after the 
death of Meenatchi . Ammal he asked V. 
Palamala Pillai to receive Rs. 75 and 
give back this property to him and he 
promised to do so. If this statement is 
true, surely plaintiff would have stated it 
in his deposition when he was examined 
as a witness in this suit. When he was 
asked about it, he says that he mentioned 
this in Court, but he does not know 
whether the Court took it down in his 
deposition or not. I think this is a gross 
falsehood. I do not believe his present 
statement. It is clear he never mentioned 
it in his deposition when he was examined 
in the lower Court in this suit. 


2. Plaintiffs second witness is his son's 
sagalan. He says that he was present at the 
time of the sale by S. Palamala Pillai to 
V. Palamala Pillai and he says that it 
was sold for Rs. 75 as there were litiga- 
tions about this property. But he has not 
attested the sale-deed. I do not believé 
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his present statement that ‘he was present 
at the time of the sale. Nor do I believe 
his statement that the purchasers said that 
they should not buy it owing to Subbaraya 
Pillai’s litigations, Plaintiff’s third witness 
' is a co-trustee of a temple with plaintiff, 
He says that he used to go to the Court 
when that suit was pending and he used to 
. gee V. Palamala Pillai attending the Court 
for that suit. It is clear that V. Palamala 
Pillai was examined as a witness in that 
suit on some other matter and so must 
have attended the Court. From this we 
cannot draw the inference that he was 
going there regularly or knew the judgment 


. and decree in that case. 


3. Plaintiffs witnesses say that the 
property was worth Rs. 300 and was sold 
by S. Palamala Pillai to V. Palamala 
Pillai for Rs. 75. It is admitted that Chella 
Pillai, the original owner of this property, 
sold it to S. Palamala Pillai for Rs. 75 
only and so he sold it to V. Palamala 
Pillai for Rs,-75. There is nothing strange 
in this. As plaintiffs Pleader says it is 
possible that V. Palamala Pillai might 
have had notice of this decree or the nature 
of the right of his vendor. But with the 
evidence of plaintiff and that of his two 
interested witnesses who were examined 
‘just now, I cannot come to the conclusion 
that V. Palamala Pillai had any actual or 
constructive notice of the decree in Original 
. Suit No. 871’ of 1885 or of the nature of 
the right of his vendor under the sale 
and the counter of the agreement referred to 
` jn the pleadings. 


4. I, therefore, find that V. Palamala Pillai 
had no such notice. 


This second appeal came on for final 
hearing on the 17th of September 1915 
after the return of the finding of the 
lower Appellate Court upon the issue 
referred by this Court for trial. 

Mr. 0.. Padmanabha Iyengar, for the Appel- 
Jant:—The 8rd defendant's father having 
purchased the properties from Palamalai 
without notice of the decree in Original 
Suit No. 371 of 1885 and the 8rd defendant, 
having enjoyed it for over 12 years from the 
date of his purchase adversely to the plaint- 
iff, has perfected his title under “Article 134, 
, Limitation Act. 
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Mr. C. V. Anantakrishna Iyer, for the lst 
Respondent:—It is quite true that possession 
under the sale could have been perfected 
if it had only continued for 12 years, 
This was not so in the present case, as, 
before the 12 years expired, the succession 
opened and the Jrd defendant became a 
co-owner with the plaintiff. There is no 
evidense that after this event, the 3rd 
defendant cpenly set up his adverse title 
as against the plaintiff. Possession must 
prima facie be attributed to lawful title; 
in this case if was not exclusive, but on 
behalf of plaintiff as well. Article 134 does 
not, therefore, apply. See Tarubal. v. 
Venkatrao (1), Asansab Ravuthan v. Vamena 
Rau (2), Moidin v. Oothwmanganni (3) and 
Ponnusawmy Iyer v. Permaye (4). 


JUDGMENT —The properties in suit 
belonged to one Chella Pillai. He sold the 
properties to one Palamalai and obtained 
an agreement tc reconvey the properties, 
After the death of Chella Pillai, the plaintiff, 
as one of ‘the reversioners, sued his widow 
and the purchaser, Palamalai, in 1885 for 
a declaration that the property was only 
subject to a mortgage and that the 
alleged sale did not pass an absolute 
interest to the purchaser. The decree in 
that suit was that the plaintiff was 
entitled to redeem the properties after the 
death- of the widow in -casé she did not 
redeem the properties herself. After thig 


decree, Palamalai sold the properties in 
1893 to the father of the 3rd defendant 
and put him in possession. The widow 


died in 1900. On her “ death, the heirs 
of her husband were the plaintiff and the 
3rd defendant. Plaintiff instituted this 
suit for redemption. The 8rd defendant 
pleaded among other things that as he and 
his father were in possession since 1&93 
under a sale froma mortgagee, they had 
perfected their title by prescription against 
the plaintiff at the date of the suit. Article 
184 of the Limitation Act was relied 
on. The District Munsif dismissed the suit 


(1) 27 B. 43; 4 Bom, L, R. 721, 

(2) 2 M. 223, 

(3) 11 M. 416. 

(4) 26 Ind, Cas, 846; 16 M. b. T, 53C. 
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on the grnund that the legal representative 
of the original mortgagee was not implead- 
ed. On appeal, the Subordinate Judge 
differed from the lower Court on this 
question and decreed the claim, holding that 
the suit was not barred by limitation. In 
second appeal, we called for a finding 
whether the father of the 3rd defendant 
had kuowledge of the decree obtained 
by the plaintiff in 1885. The finding is in 
the negative. à 

with the lower Appellate 


We agree | 
Court that the suit is not barred by. 
limitation. Itis true that the possesssion 


taken by the father of the 3rd defendant 
could have been perfected under Article 134, 
as the property was sold to him by a 
mortgagee. But before 12 years were over, 
a new right acerued tothe 8rd defendant. 
"He became the heir tothe property with 
the plaintiff in 1900. From the point of 
view of the plaintiff, he is entitled to say 
that when succession opened to him, a 
co-parcener of his was in possession and 
that that possession was not adverse to 
“him unless and until he was excluded 
notoriously. If the 3rd defendant wanted 
‘to rely upon his right as a purchaser from 
‘the mortgagee, he should have pat that 
‘forward to the knowledge of the plaintilf. 
There are not many authorities bearing on 
‘the question. . 

In Tarubat v. Venkatrao (1), Batty, J., says: 
—"In the second, when there has been no 
such ouster as to give notice of the adverse 
nature of the possession, it is incumbent on 
the personalleging that the title set up 
‘against him is barred by twelve years’ 
adverse possession, to show, not only that 
his, possession has lasted for twelve years, 
but that it-has all the time been in open 
conflict with the title on which the plaintiff 
relies. The result is, as above indicated, 
if there has been no ouster or open and 
notorious act of taking possession’, then the 
person relying on his possession to defeat 
title must show that it was of such a 
nature, and involved the exercise of rights 
so irreconcilable with those clarmable by the 
plaintif, as to give the plaintiff occasion 
io dispute that possession (or, in other 
words, that it was such as io give a cause 
of action or right to sue for possession) 


throughout the twelve years newt preceding the 


suit.” 
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The language of Article 144 which 
speaks of possession ‘becoming adverse’ 
supports this view. Reference may also be 
made to Asansab Ravuthan v. Vamana Rau 
(2) and Motdin v. Oothumangannt (8). The 
decision in Ponnusawmy Iyer v. Permaye 
(4) isin favour of this position. There is 
no doubt that possession held by one of 
tha co-owners will not be adverse to the 
others until they have notice of the hostile 
claim. The difficulty in this ease arises 
from the fact that possession was hostile 
when it commenced. We have not been 
referred to any authority which shows 
that such a possession continues to be 
hostile notwithstanding the accrual of a 
peaceful title before the completion of the 
adverse possession. Possessioa should be 
prima facie attributed to a lawful title; we 
think the third defendant on tle death 
of the widow must be deemed to have 
held the property on behalf of the plaintiff 
as well. 


The decision of the Subordinate Judge is 
right and we dismiss the second appeal with 
costs. Time for redemption is extended to 
three months from this date. 


Appeal dismissed. 


COURT OF THE FINANCIAL COMMIS. 
SLONER, PUNJAB. | 
Revence Revison Petition No. 85 or 1914-15. 
May 7, 1915. 
Present:—Mr. Fenton, F. C. 
VIR SINGH AND anotHen— 
-PLAINTIFFS—PETITIONERS 
versus 


KALA SINGH—DszrtEx»ANT— RESPONDENT, 

Government Tenants (Punjab) Act (III of 1893), s. 
B— Agreement to allow others to occupy land granted 
by Government, whether binding. 

Where a Govornmenü tenaut executed a deed of 
agreement in favour of his three brothers whereby 
he let thoin occnpy one-half of the laud included in 
the Government grant und on his subsequently seeking 
to eject them, the brothers sued to have the notice of 
ejectment cancelled: 

Held, that the agrooment admitting the plaintiffs 
to a sharo in the tenancy without the previous 
consent in writing of the Financial Commissioner 
was void, as being in contravention of saction 8 of 
the Government Tenants (Punjab) Act, 1893, and 
could not be relied on. [p. 408, col. 1.] s > 
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VIR SINGH €, KALA SINGH, 
Revision from the order of. the Commis- 


sioner, Lahore Division, dated the 6th 
January 1913. : 
Sardar Kharak Singh, for the Peti- 


. tioners. 

ORDER.—The defendant, Kala Singh, is-. 
| tenant under Government of a colony. 
grant of 1i squares in the Chunian Colony. 
The plaintiffs in this case, Vir Singh and 
' Samand: Singh, are his brothers. The 
plaintiff in Revision Case No. 86 is a 
third brother, Chanda Singh. The facts in 
the two cases are the same and will be 
dealt with in one order. 

The defendant, Kala Singh, associated his 
three brothers with him in the breaking 
up and cultivation of the land included 
in the Government grant. He now seeks 
to eject his brothers and the present suit is 
brought by the latter to have the notice 
of ejectment cancelled: The first Court 
decreed cancellation; ‘The Assistant Com- 
missioner of Kasur, exercising the powers 
of a Collector, accepted ^ defendant's 
appeal and set aside the decree of 
the first Court. He also remanded the 
case to the first Court for a decision as 
to the amount of compensation on ejectment 
to be awarded to plaintiffs, The plaintiffs 
appealed to the Commissioner, who declined 
to interfere with the Collector's order. 
They now apply to this Court on, the 
revision side. 

The plaintiffs, apart from a point 
as to the existence of the relationship of 
landlord and tenant between the parties, 
which will. be dealt with below, rely 
chiefly on a deed of agreement execüted 
. in theirfavour by defendant shortly . after 


the land had been allotted to ‘the 
latter by the Colonization Officer. The 
folowing is a translation of . this 


deed of agreement which was executed on 
8th July 1905:— 


"I, Kala Singh, son of Amir Singh, 
caste. Kambo Mutti, residert of Mauza 
Killa Ganja, Tahsil Chunian, do hereby 
declare that in Chak No. 41 of Rakh 
Shaikhoo I have been granted one square 
of land and half a square divided 
diagonally measuring about 58 ghumaons. 
I had promised to my full brothers, 
Chanda Singh, Samand Singh and Vir 
Singh, of Mauza Killa Ganja of the Chunian 
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-for any reason, the said persons 


_to it. I have, 
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Tahsil that when I should be granted 
land by Government, I | would occupy 


one-half of the grant and the other half 
would be oceaupied by all the three persons, 
Chanda Singh, etc. I have now executed 
this deed of agreement to the efféct that 
the said Chanda Singh, Samand Singh and 
Vir Singh will be considered as ‘entitled 
to one-half of the grant by Government 
in the same way as I would be. In short, 
they. shall pay all the cesses in respect 
of their half share and shall receive the 


. produce thereof. I will not object to it in 


any way. If I should try - to eject them 
will be 
at liberty to take from me their damages 
in respect of half the land at the rate 
of...perghwmaon. I wil have no objection 
therefore, executed .this 
agreement so that it may serve as authority, 
Dated 8th: July 1905 corresponding to 
25th Har Sambat 1962, i 


Witnesses— 

'(Sd.) Ghuba, sonof Thumb impression of 

Kishen of Khudian. Kala Singh, aged 45." 

(Sd.) Sham Singh, 
son of Lal Singh of Khudian." 

The Collector has held this agreement 
to be inyalid with reference to the terms 
of the Government Tenants Act, 1893, 
section 8 of which. provides as follows:— 


“The rights or interest vested ina tenant 
by or under this Act shall not be capable of 
being attached or sold in execution of a 
decree or. order of any Court or in any 
insolvency proceedings, nor shall they or 
any of them, without the previous consent in 
writing of the Financial Commissioner, be 
transferred or charged by any sale, gift, 
mortgage or other private contract ” 


As no written consent of the Financial 
Commissioner was. given to the alienation 
which the agreement of 8th duly 1905 
was intended to effect, Mr. Harcourt holds. 
that it is invalid and cannot be recognised. 

Now, if the case is to be governed. 
by theruling of the Chief Court in Hussain. 
Khan v Jalan Khan 1) it must be admitted 
that the agreement under consideration, 


(1) `R Ind. Cas. 5; 58 P. R 1913; 48 P. L. R. 19 3; 
36 P. W. R. 1913 
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in a suit between the parties to the 
agreement (Government not being a party), 
cannot thus be treated as invalid. In that 
case also, section 8 of the Government 
Tenants Act, 1898, was pleaded as a bar, 
but Mr, Justice Robertson held that the 
agreement was valid and that as between 
the parties section 8 of the Act mentioned 
was no bar. It was added, however, that 
the decision was not binding, upon the 
Financial Commissioner. 


This ruling, if it is to be generally 
followed, will have a far-reaching effect. 
Not only in the Chunian Qolony, but in 
the Chenab and Jhelum Colonies, and in 
the new Colonies of the Triple Canal 
Project, Government has created and is 
creating tenancies which are subject to the 
prohibitions against transfer contained in 
section S of the Government Tenants Act, 
1898, and the corresponding section (sec- 
tion 19) of the Colonization of Govern- 
ment Lands Act, 1912. The object and 
intention of such a prohibition are obvious. 
On the one hand, Colonists are selected in- 
dividuals possessing certain qualifications. 
If a selected Colonist were, without permis- 
sion, to transfer his land toa person not 
possessing the requisite qualifications, the 
policy governing colonization operations 
might be defeated. Again, it is part of the 
policy governing colonization to allot hold- 
ings of a certain minimum size. The 
evils of small holdings in the more, 
congested districts of the Province were 
very present to Government at the time 
it was decided to allot only hold. 
ings of a fairly large size. In time, 
sub-division of holdings will come in conse- 
quence of successions by inheritance, but 
this evil will be retarded for a generation 
or more if, to start witb, the. unit of allot- 
ment is a large one. A few exceptions 
occurring in the practical operation of the 
foregoing prohibitions against transfer might 
not have any material effect upon the general 
policy, but itis obvious thata ruling such 
as that in Hussain Khan v. Jahan Khan (1) 
must stimulate transfers in contravention 
of the, statutory provisions of the Acts 
of 1893 and 1912, and that upon the 
Executive Officers of Government will be 
‘thrown the invidious and burdensome task 
of stepping in and ejecting the alienees, 
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who ought not to be in possession if the 
prohibitions against transfer contained in the 
two Acts, are observed. 

It becomes very necessary, 
examine the grounds upon which Mr. 
Justice Robertson’s ruling is based. The 
learned Judge refers to section 23 of the 
Indian Contract Act, but he does so only 
in connection with a contention advanced 
in the suit before him that an agreement 
of the nature therein propounded was 
fraudulent. He did not notice the grounds 
mentioned in the same section, which really 
operate to invalidate any agreement of the 
kind, Section 28 provides that every 
agreement of which the object or vonsider- 
ation is unlawful is void. And it further pro- 
vides that the object or consideration is 


therefore, to 


' unlawful if, inter al’a:— 


Tt is forbidden by law; or 

is of such a nature that, if permitted, it 
would defeat the provisions of any law ; or 

the Court regards it as opposed to public 
policy. 

The following illustration is appended to 
the section as a sample of an agreement 


which would “defeat the object of the 
law ": 
"A's estate is sold for arrears of 


revenue under the provisions of an Act of 
the Legislature, by which the defaulter is 
prohibited from purchasing the estate. B, 
upon an understanding with A, becomes 
the purchaser, and agrees to convey the 
estate to A, upon receiving from him the 
price which B has paid. The agreement 
is void, as ib renders the transaction, in 


effect, a purchase by the defaulter, and . 
would so defeat the object of the 
law.” 


Now we are not without guidance in the 
rulings of the High Courts as to the scope 
and meaning of these clauses of section 
23 of the Contract Act, which operate to 
safeguard the objects of statutory enactments, 
Agreements which have been held to be 
void under this section include a sub-lease of 
an excise contract [Debi Prasad v. Rup Ram 
(2)], a transfer of a share in an excise 
contract [Hormasji  Motabhai v.  Pestonji 
Dhanjibhai (3)], a transfer of occupancy 


2 10 A. 677; A. W. N. (1888) 215. 
(3) 12 B. 422. 
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rights declared by Statute to be  non- 
transferble [Durga v. Jhinguri (4), 
Jhinguri Tewari v. Durga (5) and 


Kashi Prasad v. Kedar Nath Sahu (6)] 


and a transfer by a disqualified proprietor | 


„in contravention of section 8 of the Jhansi 
Eneumbered Estates Act, 1882 [Radha Bai 
v. Kamod Singh (7)]. In all these cases, 
the agreements were, in suits between 
transferees and transferors, held to be void 
-as defeating the object of the law. It 
is impossible not to regard a transfer in 
“contravention of section 8 ef the Punjab 
Tenants Act, 1893, or section 19 of the 
‘Colonization Act, 1912, as void on similar 
grounds. On a similar ground I held in 
‘Mohammad Nasir Khan v. Farid (8) that an 
agreement providing for the sale of canal 
water in contravention of the provisions of 
Act VIIL of 1873 was void under section 23 of 
the Contract Act. 

' In Hussain Khaw v. Jahan Khan (1), Mr. 
Justice Robertson founds an argument on 
„the .analogy of transfers by occupancy 
tenants. But there isin reality no analogy. 
The Punjab Tenancy Act does not enact 
that - transfers by occupancy tenants without 
the consent of the landlord shall be void. 
It only provides (section 
transfers shall be wiodable. They are 
voidable only at the instance of the 
landlord. As between the parties, therefore, 
they hold good and are valid, unless and 
until they are invalidated by the landlord. 
An agreement, on the other hand, of which 
the object is unlawful as explained in 
section 23 of the _ Contract Act is void ab 
initio, 

It is hardly necessary to notice the ruling 
in Ali Mardan v. Bakar Khan (9), which is 
referrred to by Mr. Justice Robertson in 
Hussain Khan v. Jahan Khan (1), That 
ruling amounts to nothing more than that 
there is no special procedure open to the 
Revenue Authorities, corresponding to section 
21A of the Land Alienation Act, whereby the 
Civil Appellate Courts can be moved by the 
Deputy Commissioner for the revision of a 
` decree which gives effect to an agreement in 

(4) 7 A. 511; A. W. N. (1885) 185. 

(5) 7 A. 818; A. W. N. (1835) 260. 

(6) 20 A. 219; A, W. N. (1898) 47. 

- (T) 4 A. D. J. 696; 30 A. 88; A. W: N. (1901), 276. 
; (5 22 Ind. Cas, 398; 8 P. R. 1918 Rev. 


(9) 17 Ind. Cas, 6803, 18 P. R. 1913; (E w. R: 
918; 27 P. An, R. 1918, ; ; 
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contravention of section 8 of the Government 
Tenants Act, 1893; 

Holding,. therefore, as I do, that the Aree: 
ment of Sth July is void and was void from 
the start, it is necessary. to determine the 
question as to the status of the parties. 

Plaintiffs would in a suit for the cancella- 
tion of a notice’ of ejectment be entitled to 
succeed if they could show that the relation- 
Ship of landlerd and -tenant did not exist 
between the parties, and that the issue of 
a notice of ejectment by a Revenue Officer 
was, therefore, without jurisdiction. Plaintiffs 
cannot be regarded as trespassers because 


„they first occupied the land with the permis- 


sion of defendant. They cannot be regarded 
as co-sharers, because to give them such a 
status would be to give effect to a void 
agreement, The mere fact that they paid 
no rent to defendant—they paid their 
share of Government dues—does not exclude 
them from the definition of “tenant” 
[section 4 (5), Tenancy Act], Indeed the 
agreement itself contemplates a contingent 
ejectment. On all grounds, therefore, I 
must, hold that the relationship. of land- 
lord and tenant does exist between the 
parties. Although under section 8 of the 
“Government Tenants Act of 1893, ‘it is 
doubtful whether Goverument tenants could 
‘sub-let without permission, there is no doubt 
as to the existing law on the subject 
under the Act of 1912, which allows 
‘sub-letting. There is, therefore, now no 
statutory bar to plaintiffs being regarded 
as tenants of the defendant. 

The order of the Collector, which it is 
sought to revise, directed that the case 
be remanded to the first Court for determi- 
nation of the question of compensation. 
This order will now be carried ont. Revi- 
sion rejected. g 

Revision rejected., 
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MADRAS HIGH COURT. 
Sxzcoxp Civi, Arrear No, 1617 or 1914. 
September 28, 1915. .— 
Present;—Mr. Justice Spencer and ' 
Mr. Justice Phillips. - 
NARASAMMAT, —PrAINTIFF—ÀPPELLANT 
versus í 
Tug SECRETARY or STATE ror INDIA 
IN COUNCIL, REPRESENTED BY 
Tur COLLECTOR or TRICHINOPOLY— 
DEFENDANT— RESPONDENT, 

Income Taw Act (I of 1886), s. 8 (8)—Annuity 
grant in Mysore—Receipt in British India through 
agent, if income. 

A lady was enjoying on annuity in Mysore 
Province, instalments of which were remitted to her 
in British India by her agent in Mysore: 

Held, that it was income received in British India 
within the meaning of section 3, clause (5), of the 
income Tax Act and was'taxable. 

Second appeal against the decree of the 
Court of the Subordinate Judge of Trichi- 
nopoly, in Appeal Suit No. 296 of 1913, 
preferred against that of the Court 
of the District Munsif of Srirangam, in 
Original Suit No. 86 of 1912. 

Messrs. O. S. Venkatachariar, K. Bashyam 
Atyangar and N. O. Vijayaraghavachari, for 
the Appellant. : 

Mr. C. Madhavan Nair, for the Respond- 
ent. i 
JUDGMENT.—This appellant was enjoy- 
ing an annuity in Mysore Province, 
instalments of which were remitted by her 
agent to her while she was resident in 
British India. 

We agree with the Subordinate Judge 
that these remittances were “income” 
under Part IV of Behedule II of the Income 
Tax Act. 

It is argued that after collection by the 
agent, the money ceased to be income, that 
the act of the agent in receiving the 
money in Mysore was tantamount to an 
act of the principal; and that having once 
been received in Mysore, it could not 
again be receivedin British India when the 
agent sent it on to his principal "Income" 
means “what comes in", a definition which 
will clearly embrace sums derived from a 
source like this; and ib is incontestable 
that’ in this case these sums were "received 
in British India” within the definition 
in‘section 3, clause (5), of the Income Tax 
Act and were, therefore, taxable. 

This second appeal is dismissed with costs. 

Appeal casmrssed.. 
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JIBAN KUAR V. GOVIND DAS, 


ALLAHABAD HIGH COURT. 
FULL BENCH. 


Civ MiscELLANEOUS Case No. 183 
or 1915. 
October 29, 1915. 


 Present:—Justice Sir George Knox, Kr., Mr. 


Justice Rafique and Mr. Justice Piggott. 
Masammat JIBAN KUAR— APPLICANT 
Versus 


GOVIND DAS—Obpvosrts Parry. 

Stamp Act (II of 1899), Sch. I, Arts, 45, 55-~ 
Compromise-—Partition——Release, deed of. 

Where each ofthe two rival claimants to a pro- 
perty claims to be the sole and full owner of the 
property but inorder to avoid litigation agrees to 
release in favour of the other a certain portion of 
it, the deed executed by either of them isa deed of 
release and not a deed of partition and is liable to 
a stamp duty under Article 55 of Schedule I of the 
Stamp Act. [p. 405, col. 1.] 


Eknath S. Gownde v. Jagannath S. Gownde, 9 B. 417, 
followed. 

Stamp reference niade by the 
Revenue, United Provinces. 


The Hon'ble Dr. Tej Bahadur Sapru, for 
the Applicants. 


Mr. Sital Prasad Ghose, for the Opposite 
Party. 


JUDGMENT .—tThe following case has been 
stated by the Chief Controlling Revenue 
Authority of these Provinces to this Court 
under section 57 of the Indian Stamp Act 
of 1899. The case stated runs as follows: On 
the 23rd of August 1914, one Mathura 
Das died childless, leaving property of the 
estimated valueof Rs. 2,25,000. The sister 
of the deceased applied for Letters of Ad- 
ministration, Gobind Das, a collateral of 
of Mathura Das, disputed her claim. Eventual- 
ly the two claimants effected a compromise, 
and to give effect to this compromise both 
the parties executed separate instruments of 
even date on the 14th of September 1914, 
Each instrument was treated as a deed 
cf release and was stamped with a stamp 
Rs. 5. The instrument executed by Gobind 
Das was presented for registration and was 
impounded by the Sub-Registrar, who con- 
sidered itto bean instrument of partition 
chargeable witha duty of Rs. 375. The 
instrument was sent to the Collector, who 
considered it to bea release and referred 
the case to the Board of Revenue under 
section 56 (2 of the Act. The Chief, 
Controlling Revenue “Authority ‘give it as 


Board of 
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their opinion that the two deeds read together 
constitute an instrument of. partition liable 


to a duty of Rs. 375 under Article 45; : 


Schedule I, of the Stamp Act. Butas they 
consider the question as one of some diffi- 
culty, the case has been referred to this 
Court. No one appears on behalf of the Chief 
Controlling Revenue Authority. The lady 
is represented in this Court by the Hon’ble’ 
Dr. Tej Bahadur Sapru, and Mr. Sital 
Prasad Ghose appears for Gobind Das. 
We have heard the former Advocate. The 
deeds have been read over tous. We have 
carefully considered their contents and we 
are satisfied that as the deeds stand, they 


are instruments of release within the mean- - 


ing of Article 55; Schedule I, of the Stamp 
Act. The case as put by the lady in her 
deed is that under the Mayukha Law, she is 
the owner of the property left by the deceas- 
ed Mathura Das. The case as put by Gobind 
Das inthe document executed. by him is 
that under the Mitakshara Law, he is the 
sole owner of the property in question. 
Neither of them states himself or herself as 
co-owner with the other, .nor can they do so 
rightly. We, therefore, have not a case of 
persons purporting ,to be co-owners of the 
property and agreeing to divide the same. 
Each party before us claims to be the sole 
and fall owner and in order to avoid 
litigation agreesto release in favour of the 
other a certain portion of the property 
which he or she claims to be his or ker 
property in full. The Board of Reveune 
has cited Reference under Stamp Act, section 46 
(1) as applicable to this case. But that 
was a casein which the parties purported 
tobe the co-owners of the property. ‘The 
view which we take is ‘supported by 
Eknath S. Gownde v. Jagannath 8. Gownde (2) 
and Reference under Stamp Act, section 46(3). 
We direct that this be returned to the Chief 
Controlling Revenue Authority as our deci- 
sion in this case. The deeds will be return- 
ed with the decision. 


(1) 12 M. 198. 
(2) 9 B. 417. 
(3) 15 M. 283. 
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. CALCUTTA HIGH COURT. 
Figst Orvtr: ArepAL No. 191 ‘or 1913. 
3i August 80, 1915. 

` Present; —Justice Sir Asutosh Mookerjee; 

l Kr., and Mr. Justice Roe. 
SURES CHANDRA PALIT AND ANOTRER— 

PLAINTIFFS— Å PPELLANTS 
versus 


LALIT MOHAN DUTTA CHAUDHURI 


AND OTHERS——-DEFENDANTS—RESPONDENTS. 

Hindu Law—Will, construction of —"Malik"—"Nir- 
buyadha malik” —Will by husband in favour of his wife 
—Absolute interest  given-—Gift over, provision for, 
validity of —Construction of Will—Plain meaning— 
Language clear and wnequivocal—Rules of law, harsh 
consequences of. 

The use of the term “malik” may not by itself 
necessarily create an absolute interest, but the term 
when qualifiel by the word “nirbuyadha” indicates 
absolute ownership. [p. 407, col. 1.] 

A Hindu testator appointed his wife 


as his 


.executrix. - A clause in the Will vested in her what- 


ever might remain, after the payment of debts 
and expenses, absolutely and with complete power 
of alienation. Other clauses provided for the 
adoption of sons and in case of there being no 
adopted son or no son or wife of the adopted son at 
the time of the death of the widow, the heir, 
according to the Hindu Shdstras who should be alive 
at the time, should get the properties which should 
remain after disposal by the widow by way of gift 
or sale: : 

Held, that the testator gave an absolute interest 
in his estate to his widow with full powers of 
alienation; [p. 412, col. 1.] 

that the gift over of what might remain undis. 
posed of by her was void and inoperative in law. 
[p. 412, col. 1.] 

Semble,—lf an estate is given in terms which 
confer an absolute estate to a named donee, and, 
then, further interests are given merely after or on 
the termination of that donee’s interest, and not in 
defeasance of it, his absolute interest is not out down 
and the further interests fail. [p. 408, col. 2.} 

A gift over, ifa devisee or legatee to whom an 
absolute interest is given does not dispose of his 
interest or dies intestate or dies before selling his 
interest, is void both as regards realty and personalty, 
[p. 409, col, 1.] 

When an absolute interest has been given to the 
first taker, followed by a gift over of what may not 
be required by him, -the gift over, though couched 
in the most direct and precise words, is void for 
uncertainty, [p. 410, col. 2.] b 


An instrument must receive a construction accord. 
ing to the plain meaning of the words and 
sentences therein contained; that is, the words are 
to be first read in their grammatical and ordinary 
nie aie the context shows otherwise. [p. 411, 
col. 2. 

Where the Janguage is clear and unequivocal, the 
construction cannot be altered or wrested to some. 
thing different from the plain meaning for the 
purpose of escaping from what may seem to be the 
harsh consequences of rules of law. [p. 412, col. 1.] 
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Appeal against the decree of the Subordi- 
nate Judge of Sylhet, dated the 17th Febru- 
ary 1913. 

Babu Rishindra Nath Sarkar, for the. Ap- 
pellants. 

- Babus Tarakishore Chaudhuri and Gobinda 
Chunder Dey Roy, for the Respondents. 

JUDGMENT.—The subject-matter of the 
litigation, which has culminated in this appeal, 
originally formed the estate of one Sarat 
Chandra Datta Chaudhuri, who made a testa- 
mentary disposition on the 2nd April 1899, 
and died on the 7th November 1901. He left 
2 childless widow, Girija Sundari Chaudhri, 
who. died on the 21st November 1908. After 
the death of the widow, a dispute arose as 
to the devolution of the estate of her 
husband which had vested in her. The 
sons of the sister of the widow contended 
that the estate had vested in her abso- 
lutely and on her death, had devolved 
upon them as her heirs. The son of the 
sister of the testator contended, on the 
other hand, that the widow took nothing 
beyond a life-interest and that upon her 
death, the estate had devolved upon him as 
the reversionary heir to the estate of her 
husband. The result was that on the llth 
September 1911, the sons of the sister of 
the widow instituted this snit against the 
son of the sister of the testator, for 
construction of his Will and for recovery of 
possession of his estate on declaration of 
title thereto. Three other persons, with 
whom we are not now concerned, were also 
joined as defendants. The Subordinate 
Judge dismissed the suit, on the ground 
that the widow took only a life-interest 
and that upon her death, the estate vested 
in the first defendantas reversionary heir. 

The plaintiffs have now appealed to this 
Court and have contended, first, that the 
widow took an absolute estate under the 
Will of her husband, and, secondly, that the 


gift over of what might remain undisposed, 


of by her, was repugnant and void. 
' The rights of the litigants depend upon a 
trne construction of the Will of the 
testator and the determination of the legal 
effect of the disposition made by him. The 
material clauses of the Will, after the usual 
prefatory words, are as follows:— 

“2. If, at the time of my death, no son 
is born of my loins or no son exists, and I die 
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childless, then in, respect of my aforesaid 
moveable and immoveable properties which 
shall be rightfully owned by me, at the 
time of my death, by virtue of pnrchase, 
gift, inheritance or by any other right, I 
appoint my wife, Srimati Girija Sundari 
Chowdhury, to be the achhi or executrix 
after my death. 


3. Immediately after my death, my 
executrix, t.e, achhz, shall defray the expenses, 
etc., of my cremation ceremony with the in- 
come of my property and shall pay my 
just debts, etc., if there be any, and shall meet 
other necessary expenses. If the expenses 
cannot be met with the income of the 
aforesaid properties, the said achhi, 5. e., 
executrix, if necessary, shall be competerit 
to-sell some portion of my aforesaid 
properties. bh 


4, After the performance of what should 
be done, according to the purport of the 
foregoing paragraph, my widow, Srimati 
Girija Sundari Chowdhury, shall obtain 
whatever moveable and immoveable properties 
shall be left by me and she shall be the 
absolute owner, with the rights of gift, 
sale and all other kinds of transfer. 


5. If no son is born of my loins, or there 
be no son, my widow, Srimati Girija 
Sundari Chowdhury, if she wishes, shall 
be competent to adopt a son; if she wishes, 
she shall be competent to adopt three sons 
in succession, but she shall not be competent 
to adopt another son during the life-time 
of one, or if.such son does not forsake 
his adoptive mother, or if any of them 
dies leaving a male child, then during the 
life-time of such male child. 


6, If I adopt a son, during my 
life-time or after my death, my widow adopts 
ason, in that case, after her, 4. e, my 
widow's death, the said adopted son shall 
get such properties as shall remain after 
sale or gift by my widow; and he shali 
be the absolute owner, with. the rights 
of gift, sale and all other kinds of 
transfer; but the said adopted son shall 
not be competent to go away to the 
house of his natural father and mother, 
that is, he shall dweli in my own house 
orin a separate house erected by him in 
our own village. If he does not do sc, he 
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shall be fully deprived of the said properties. 
During the life-time of my widow, the 
said adopted son shall not have any right 
over the aforesaid properties. 


7, If the said adopted son shall have 
no son or if he' dies before a son is born 
to him, his widow shall be in enjoyment 
and possession of the said properties, 
provided my widow or her hushand has 
not conferred on her any special right in 
respect of the said properties. Butif she 


does not live in my own house, or in 
the house erected by her husband or 
that erected by her in’ my own village, 
she shallbe deprived of the right of 
enjoyment and possession of the said 
properties. | : 

8. If, at ihe time of death of my 


widow, there be no adopted son or if no 
son or wife of the adopted son be alive, 
then, my heir, according to the Hindu 
Shastras, who shall be alive at the time, 
shall get the '. properties which shall 
remain after disposal by my wife by way 
of gift or sale of the same.” 


The sécond clause appoints the widow 
as executrix. Thethird clause authorises 
her to meet the expenses and pay the 
debts by sale, if necessary, of a portion cf the 
estate. The fourth clause vests in her, 
whatever might ‘remain after the payment 
of debts and expenses, absolutely and with 
complete power of alienation. It cannot be 
disputed that ihe effect of this clause, 
taken by itself, is to constitute the 
widow the absolute proprietor of the 
estate. Her status is described, not merely 
as that of malik, but as that of nirbuyadha 
malik. The use of the term malik may not 
by itself necessarily create an absolute interest, 
as explained in the cases of Surajmani v. 
Rabi Nath (1); Punchoo Money v. Troylucko 
Mohiney (2); Shib Lakshan Bhakat v. Sremati 
T'aranginz (3); Padam Lal v. Tek Singh (4). 
But, in the case before us, the term malik ia 
qualified by the word nirbuyadha which, as is 
clear from the Sanskrit lexicons of Wilson, 


(1) 30 A. 84; 70. L. 3.181; 35 LA. 17; 18 M. 
L. J. 5; 8 A. L. J. 67; 12 0. W. N. 231 P. O); 10 Bom. 
L. R. 69; 3 M. L. T. 144. 

2 10 C. 342. 

3) 8 C. L. J. 20. 

(1) 23 A. 217; A. W. N. (.907) 19; 4 A. L. J. Q8, 
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Bohtlingk and Roth and Monier Williams 
In fact, 
the well-known expression nirbuyadha malik 
is the strongest and most unequivocal phrase 
employed in the vernacular to indicate 
absolute ownership. In addition to this, 
we have two important facts; first, that as 
pointed out in Kollany Kooer v. Luchmee Per- 
shad (8); Lalit Mohun Singh Roy v. Ohukkun 
Lal Roy (6) and Rajnarain Bhaduri v. 
Kaiyayani Dabee (7), affirming Rajnarain 
Bhadury v. Ashutosh Chuckerbutty (8), the 
effect of the word malik is to confer on the 
donee a heritable and alienable estate; 
and secondly, that the fourth clause itself 
expressly confers cn the widow full power 
of alienation’ of all kinds. As explained in 
Toolsi Dass Kurmokar v. Madan Gopal Dey 
(9); Amarendra Nath. Bose v. Shuradhany 
Dasi (10); Seth Mulchand Badharsha v. Bat 
Mancha (11) and Jogeswav Narain w. Ram 
Chandra Dutt (12), when a power of absolute 
disposition 1s conferred on the donee, the 
provision indicates that the testator intended 
to create.an absolute interest in favour of the 
donee. Nodoubt, there may he cases where, 
as in Hara Kumari Dasi v. Mohim Ohandra 


. Sarkar (13) and possibly in Saroda Sundari 


v. Kristo Jiban Pol (14), all the pro- 
visions of. a Will taken together may 
indicate that the widow took only a life- 
interest coupled with a power of appoint- 
ment to alienate by gift or sale the property 
passing by the Will; but this doctrine 
cannot be applied if there is in so many 
words a clear and absolute gift to the 
widow, as in the case before us. We thus 
start with the fundamertal position that by 
the fourth clause the widow took an ab- 
solute interest in the estate devised. Is there, 
then, any provision in the Will which 
restricts the clear and unambigous effect of 
this clause. The Subordinate Judge, in 


W. R. 396. 
I. A. 76; 24 C. 834; 1 C, W. N. 357. 
O. 649; 4 C. W. N. 337. 


IL 
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s. 73; 14 C. W. N, 468, 


491. 
. A. 37; 23 O. 670. 

ed. 510; 12 C. W.N. H7, 
). W. N. 800. 
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support of his view, relied upon the clauses 
which authorise the widow to adopt and 
prescribe the devolution of the estate in the 
cvent of such adoptiofi. 
these provisions do not qualify the effect of 
ihe fourth clause. In fact, even the later 
clauses: explicitly provide that the widow 
would have absolute interest notwithstand- 
ing the adoption, that thé adopted son 
would not have any right over the estate 
during her life-time and that after her 
death, he should get only such properties 
as might remain ‘after sale or gift by the 
widow, so that it is conceivable that the 
widow might alienate the entire estate and 
leave nothing for the ‘adopted son to take. 
The ease is thus very different from that 
before the House of Lords in Oomiskey 
v. Bowring-Hanbury (15), where, although 
an absolute gift was made to the widow, 
there was clear indication that the estate 
was to be kept intact by her for transmission 
to the nieces of the testator, in whose 
favour, there was an executory gift to take 
effect on ‘her death. The Subordinate Judge 
also relied upon the decision of the 
Judicial Committee in Mahomed Shamsool Huda 
v. Shewukram (16) in support of the view 
that in construing the Will of a Hindu 
it is not improper to take into consideration 
what are known to be the ordinary notions 
and wishes of Hindus with respect to the 
devolution of property, namely, that a 
Hindu: generally desires that an estate, 
specially an ‘ancestral .estate, shall be 
retained in his family, and also that a 


Hindu knows that as a general rule, at. 


all events, women do not take absolute 
estates of inheritance which they are enabled 
to alienate. This is indisputable and has 
been re-affirmed by the Judicial Committee in 
Radha Prasad Mullick v. Ranimani Dassee(17); 
but where, as here, the terms are perfectly 
clear, we cannot assume, ° contrary to the 
plain meaning thereof, that the testator 
intended to create estates of a particular 
description and then bend and twist the 
language in favour of the assumption s 


(15) (1905) A. C. 84; 74 L. J. Ch. 263: 
241; 58 W. R. 402; 21 7T. L. R, 259. Da 

(16) 21 A. 7; 14 B. L. R. 226; 22 W. R 409. 

e ot A. uA 35 C. 896; 8 ©. L, J. 48; 12 C. W. 
N. 729; 10 Bom. L. R. 604; 5 A. L. J. 460. i 
287; 4 M. L. T. 23, WANT. 
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made. In our opinion, there is nothing 
in any of the later clauses of the Will 
which cuts down the absolute estate created 
in favour of the widow in the fourth clause 
in the most unequivocal terms conceivable. 
It is possible that the testator has, in 
the later clauses of the Will, made provisions 
repugnant to what is contained in the 
fourth clause, but that cannot affect the 
meaning of what is contained therein. As 
was observed by the Judicial Committee in 
Tripurart Pal v. Jagat Tarini Dasi (18), where 
an absolute interest is given, the Court will 
not cat it down by subsequent words, 
unless they clearly have an effect to restrict 
it. To the same effect’ is the principle 
repeatedly recognised by the House of 
Lords as a settled rule of construction, 
namely, that if there is aclear gift, it is 
not to be eut down by anything subsequent 
in the Will, which does not, with reasonable 
certainty, indicate the intention of the 
testator to cutit down: Thornhill v. Hall (19); 
Featherston v. Featherston (20); Abbott v. 
Middleton (21); Randfield v. Randfield (22); Inre 
Freeman, Hope v. Freeman(23) Thus, ifan estaté 
is given in terms which confer'an absolute 
estate to a named donee, and, then, further 
interests are given merely after’ or on the 
termination of that donee’s 


is not cut down, and the further, interests 
fail: Hoare v. Byng (24), Hyndman v. 
Hyndman (95), ^ ` 

The question next arises, is the gift 
over contained in the eighth clause valid 
and operative in law? The appellants have 
contended that as an absolute interest was 
conferred on the widow, the gift over 
was void for repugnancy. This argument 


(18) 17 Ind.Cas. 696; 40 T. A. 37; 40 C. 274 17 C. 
L. J. 169; 1'7 C. W. N. 146; 18 M. L. T. 1; (1918) M. W. 
N. 34; 16 Bom. L. R. 72. 

(19) (1834) 2 Ol. & F. 22 at p. 86; 8 Bligh (N. s.) 
88; 6 E. R. 1065; 87 R. R. 1. f 

(20) (1835) 3 CL & F. 67 at pp. 73, 76; 6 E. R. 1363; 
89 R. R. 1. 

(21) (1858) 7 H. L. O. 68 at p. 84 28 L. J. Ch. 110; 
5 Jur. (N. 8.) 717; 11 E. R. 28; 115 R. R. 88. A 

(22) (1860) 8 H. L. C. 225 at pp. 285, 238; 30 L. 2. 
Ch. 177; 6 Jur. (N. 8.) 801; 9 W. R. 1; 125 R. R. 124 
11 E. R. 414. 

(28) (1910) 1 Ch. 681 at p. 691; 79 L. J. Ch. 678; 
102 L. T. 616; 54 S. J. 443. 

(24) (1844) 10 OL & F. 508; 8 Jur. 568; 8 E. R. 835; 
59 B. R, 1$2, x 

(26) (1895) 11 Tr. R. 179; 1 Irish Law Reports 097. 
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‘Is supported by the well-settled rule of 
English : Law that a gift over, if a: 
devisee or. legatee to whom an absolute 
interest is given does not dispose of his 
interest or dies, intestate or dies before 
selling his interest, -is -void both as regards 
realty. and persoralty. . This is.clear from a’ 
long line of authorities: Lighiburnev. Gill (26); 
Ross v. {Ross (27), Green v. Harvey (28); 
. Yalden, In re (29); In re Mortlock’s Trust (80); 
Bowes v. Goslett (31); Henderson v. Cross (32); 
Gulliver v. Vaux (38);1Holmes v. Godson (84); 
Barton v. Barton (35); Perry v. Merritt (80); 
Wilcock’s Settlement, In re (37); Percy, In re 
(38); In re Dizon, Dizon v. Charlesworth (39); 
Jones, In ve, Richards v. Jones (40); 
Oumiskey v. Bowring Hanbury (15); Bull 
v. Kingston (41); Cuthbert v. Purrier (42); 
Bourn v. Gibbs (43); Phillips v. Hastwood (44); 
Watkins v. Williams (45); Weale v. Olhive 
(46); ‘Shaw v. Ford (47); In re Jenkins’s Trusts 


(26) (1764) 3 Brown, P. C. 250. 
(n (1819) 1 J. & W. 154; 20 R. R. 263; 37 E. R. 
334. 


(28) (1842) 1 Hare 428 11 L. J. Ch. 290; 6 Jur. 
704; 66 E. R. 1100; 58 R. R. 127, 
, 29 (1851) 1 DeG. M. & G. 63; 42 E. R. 471; 91 R. 


ES (1866) 3 K. & J. 456; 26 L. J. Ch. 671; 5 W.R. 
748; 69 E. R. 1189; 112 R. R. 230. 
i 5 QD (1857) 27 L. J. Oh. 249; 4 Jur, (N. s.) W;6 W. 


wer (1861) 29 Beav. 216; 7 Jur. (x. s.) 177; 9 W. R. 
263; 54 E. R. 610; 131 R. R. 532. 

(33) (1746) 8 DeG. M. & G. 1672.3 44 E. R. 353; 114 
R. R. 83. 

(34) (1856) 8 DeG. M. & G. 152; 25 L. J. Ch. 317; 2 
Jur. (N. 8.) 383; 4 W. R. 415; 44 E. R. 347; 114 R. R. 
7 


8. : 
(35) (1857) 3 K. & J. 512; 8 Jur. (x. s.) 808; 69 E. 
R. 1212; 112 R. R. 266. 
"n (1874) 18 Eq. 152; 43 L, J. Ch. 608; 22 W. R. 
M^ Tub 1 Ch. D. 229; 45 L, J. Ch. 168. 
(88) (1883) 24 Ch. D. 616; 58 L, J. Ch. 148; 49 L. 
T, 554. 


(89) (1903) 2 Ch. 458; 72 L. J. Ch. 642; 88 L. T. 
862; 51 W. R. 652 
(40) (1898) 1 Ch. 438 at p. 441; 67 L. J. Ch. 211; 
"8 L. T. 74; 46 W. R. 313. 
m" (1816) 1 Mer. 314; 35 E. R. 690. 
(42 den Jac. 415; 23 R. R. 104. , 
(43) (1831) 1 Rus. & My. 614: Tam. 414; 8 L. J. 
(o, s.) Ch. 151; 89 E. R. 236; 32 R. R. 300. «. 
(44) (1835) L.& G. Temp: Sugden 270 at p. 297; 
. 46 R. B. 226. 
(45) (1851) 3 Mac. & G. 622 at-p. 029; 87 R. R. 228; 
21 L. J. Ch. 601; 16 Jur. 181; 42 E. R. 400. 
a (1863) 32 Beav. 421; 55 E.R. 165; 138 R. R. 


At) (1877) 7 Oh. D. 669 at p. 674, 47 L. J. Oh. 531; 
37 L. T. 749; 26 W. R. 285. 


INDIAN CASES. 


409 


(48); Stretton v. Fitz Gerald (49); Parnell v. 
in (50); In re Walker, Lloyd v. Tweedy 
51 

The decisions in Upwell v. Halsey (52) and 
Doe. d. Stevenson v. Glover (53) t9 the con- 
trary effect cannot be treated. as good law; 
the first of these cases was treated as overrul- 
ed by Loughborough, L. C., in Malim y 
Keighley (54) and by Sugden, L. C., in 
Phillips v. Eastwood (44); the second case 
‘was decided in ignorance of the decision in 
Gulliver v. Vaua (88), which, though decided 
in the Common Pleas in 1746, was brought 
to light in 1856, after a century’s repose; it 
was with reference to this casa that Holmes, 
J., observed in Parnell v. Boyd (50): “ ‘T will 
be recorded for a precedent. And many an 
error, by the same: example, will rush into 
the State." The rule thus steadily applied 
in England and Ireland is, however, different 
from that recognised by the Law of Scotland, 
for, as pointed out by the House' of Lords in 
Barstow v. Black (55), the position of an 
absolute unlimited owner subject to a con- 
ditional.gift over, though unknown to the 
law of England, is well known to the Seotch 
Law. 


The rule of English Law has been adopted 
almost universally in the Courts of the 
United States, and is thus formulated by 
Chancellor Kent i in his Commentaries (Vol. 
IV, 270): "if there be an absolute power of 
disposition given by the Will to the first 
taker, as if an estate be devised to A in fee, and 
if he dies possessed of the property without 
lawful issue, the remainder over, or remain- 
der over the property which he, dying with- 
out heirs, should leave, oP without selling 
or devising the same, in all such cases, the 
remainder over is void as a remainder, because 
of the preceding fee; and it is void by way of 
executory devise, because the limitation is 
inconsistent with the absolute estate or 
power of disposition expressly given or neces- 


(48) (1889) 23 D. R. Ir . 162, 

(49) (1889) 23 L R. Ir, 810, 466. 

(50) (1896) 2 Ir. R. 671; 2 Trish Law Reports 923. 

(61) (1898) 1 Ir. R. 6; 3 Irish Law Reports 580, 

(52) (1720; 1 P. Wms, 651; 10 Mod. 44; 24 E, R. 554; 
2 Bq. Cas. Ab. 325, pl. 28. 

(83) (1845) 1 O. B. 448; 14 D. J. O. P. 169; 135 X. 
R. 615. 
KOR (1795) 2 Ves, 529 at p. 582; 2 R. Ry 229; 30 


(55) (is6s) 1 So. & Div. 392, 
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sarily implied:by the Will: Jackson v. Bull 
(56); Jackson v. Robins (57), Ide v. Ide (58): 
Attorney General v. Hall (59 . The rule form- 
ulated by Kent has been twice approved by the 
Supreme Court of the United States, Smith v. 
Bell (60); Howard v. Carus (61), 


The rule enunciated above has been recently 
adopted by the Judicial Committee of the 
Privy Council without discussion in Tripurart 
Pal v. Jagat Tarini Dasi (18). There the tes- 
tator directed, with regard to a debuttar estate, 
which hehad dedicated and religious ceremonies 
which he had established during his life-time, 
that his son, Mukunda Murari, would be the 
shebatt. He appointed the mother of the 
boy to be shebaict as guardian during his 
minority. He next proceeded to provide that, 
if during his life-time or after his death the 
said Mukunda Murari died, his widow would 
be shebait, and after her death her two 
daughters would be  shebaik. After the 
death of the testator, the widow, during the 
minority of the boy acted as shabar and con- 
ducted the worship. Mukunda, on attain- 
ment of his majority, took possession and 
acted as shebait; he died in 1900, leaving a 
minor son and widow. His mother then 
resumed possession under the gift over in her 
favour. The infant son of Mukunda, through 
his mother, sued the widow and daughters of 
the testator for a declaration that he had the 
sole right to the debuttar estate of his grand- 
father as the heir of his father, in whom it had 
previously vested absolutely on his attaining 
majority. The Subordinate Judge decreed 
the suit. This Court on appeal reversed that 
decision and held that the shebattshep devolv- 
ed, upon the death of Mukunda, upon his 
mother, and that upon the death of the 
latter, it devolved on her daughters. The 
' plaintiff appealed to the Privy Council and 

contended before the Judicial Committee that 
his father, Murari, took an absolute estate in 
, the shebattship, which on his death devolved 
on the plaintiff by right of inheritance; ihe 


(66) (1813) 10 Johnson 19. 

(67) (1819) 16 Johnson 537. 

(88) (1809) 5 Mass. 500. 

(69) (1781) Fitz. 314; W. Kel. 13; 2 Eq. Cas. Abr. 
93, pl. 21; 94 E. R. 772, 

(60) (1832) 6 Peter 68; 8 Law. Ed. U. S. 322. 

(61) (1883) 109 U. S. 726; 27 Law. Ed. 726, 
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contention was that the gift over was econ“ 
trary to law, and reference was made to 
section lll of the Indian Succession Act 
and the decision of the Judicial Committee 
in Norendra Nath Sirkar v. Kamalbasinz Dasi 
(62). The Judicial Committee accepted the 
contention and held that, as there was an ab- 
solute gift toMukunda on his attaining his 
majority, the plaintiff was entitled to succeed. 
This fits in exactly with the rule enunciated by 
Sir Arthur Hobhouse in Mussoorie Bank v. 
Raynor (63), Mussoorie Bank, Limited v. Raynor 
(64) namely, that when an absolue interest 
has been given to the first taker, followed by a 
gift over of what may not be required by him, 
the gift over. though couched in the most 
direct and precise words, is void for un- 
certainty, according to a very well-known 
and well-established class of cases. Much 
stress has been laid in this Court on the 
decision of the Judicial Committee in Bhoobun 
Mohini Debia v. Hurrish Ohunder Ohowdhry 
(65). That case is, in our opinion, clearly 
distinguishable and its precise effect was stated 
by Lord Hobhouse in Kréstoromont Dasi v. 
Narendro Krishna Bahadur (66); “there was 
no gift over in that case: Bhooban Mohini Debia 
v. Hurrish Chunder Chowdhry (65). The donor 
made a gift to his sister, Kasiswari, in 
vernacular terms, which, though peculiar 
and referring only to lineal heirs, this Com- 
mittee held to be identical in effect with 
other terms well known and often used by 
Hindu donors who intendlto pass thé whole in- 
heritance, though they mention only children 
or issue. Then he said, ‘no otherheir shall - 
be entitled.’ This was held to mean that if 
Kasiswari died leaving no issue then living, 
her interest wasto cease. In effect, the 
construction was that if Kasiswari left issue, 
the absolute interest given to her in the first 
instance was toremain unaffected, but if she 
left none, it was cut down to a life-interest. 
In the latter case, nothing had passed from 
ihe donor but the life-interest, and when that 
was spent, he or his heir would lawfully re- 
enter," This principle clearly does not avail 


(89) 23 I. A. 18; 23 C. 563. 
83) 7 A. C. 321; 61 L. J. P. C. 72; 46 L. T. 633; 31 
W. R. 17. 

(64) 4 A. 600; 9 A. 70; 4 Saraswati’s P. C. J. 840. 

(65) 5I. A. 189; 4C. 23; 3C. L. R. 339; 3 Sar. 
P. 0. J. 815; 8 Suth. P. C, J. 537; 2 Ind. Jur. 480; 1 
Shome L. R. 241. 

(66) 18 L A. 29; 16 C, 383; 13 Ind. Jur. 90: 5 Sar, 
P, U. J. 285. 
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the respondents, nor can they derive any assis- 
tance from the rule laid down in Sreemutiy 
Soorjeemoney Dossee v. Denobundoo Mullick 

67), Sreeimutty Soorjwmoney Dossee v. + Deno-' 
bundo Mullick (68)- as to the defeasance of 
& prior absolute interest by a subsequent. 
event. That rule has no application where, 
ns here, there is an absolute gift of property 
io a person, followed by a gift over in the 
event of his dying intestate or not disposing 
of it. There is, in our opinion, no substan- 
tial answer to the contention that where & 
devisee takes an absolute interest, a gift 
over, on his failureto dispose of the property 
or of whatever part of the property he does 
not dispose of,is void. _ 

An ingenious attempt has been made to 
criticise the rule enunciated and recognised 
in the law of England, and weare not un- 
mindful that the rule has been the subject 
of unfavourable comment by text writers 
[see, for instance, Gray on Restraints on 
the Alienation of Property, sections 57— 
749]. For all practical purposes, however, 
it is fruitless to seek the logical justification 
of a principle which has been recognised 
or approved twice by the House of Lords 
[Lighthurne v. Gill (26), Comiskey v. Bowring- 
Hanbury(15)], twice by the Judicial Commit- 
tee [Tripurari Pal v. Jagat Tarim Dasi (18); 
Mussoorie Bank v. Raynor (63)] and twice by 
the Supreme Court of the United States 
[Smith v. Bell (60); Howard v. Carust (61)]. 
Reference may be made, however, tothe judg-. 
ments of Grant, M. R., in Bull v. Kingston 
(41), of Truro, L. O., in Watkins v. Williams 
(45), of Burnett, J., in Gulliver v. Vaua (33), 
of Turner, L. J., in Holmes v. Godson (84), 
of Fry, J., in Shaw v. Ford (47) and of Kent, 
O., in Jackson v. Robins (57), where the rule 
is defended on the grounds of uncertainty, 
repuguancy to the prior gift, and of public 
policy. ‘As Turner, L. J., said in Holmes 
v. Godson (34), the law has said that ifa 
man dies intestate, the real estate shall go to 
the heirand' the personal estate to the next 
of kin, and-any disposition which tends to 
contravene that disposition which the law 
would make, is against thepolicy of law 
and, therefore, void. Lord Machnaghten 
emphasised this when he said in Attorney 

(67) 6 M. T. A. 526; 1 Ind. Jur. (x. s.) 39/4 W. R. P. 
0.114 1 Boulr. Rep. 228; 1 Suth. P. O. J. 291; 1 Sar. P. 
C.J. 683; 19 E. R. 198. t j 

(68; 9 M. I, A, 123; 1 Sar. O. J, 837; 19 E. B. 688, 
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General v. Ailesbury (69): “ Real estate must 
descend according to the ordinary rules of real 
property. You cannot give real estate in fee 
and say that on the death of the owner 
intestate it shall go to his next of kin”. 

We may add that in cases of this des- 


- cription, the ruleof construction formulated 


by Tindal, C. J., in Scarborough v. Savile 
(70) applies: “not only. ought we to look 
to the words of the Will alone, to determine 
the operation and effect of the devise, but. that 
we ought to disregard altogether the legal 
consequences which may follow from tha 
nature and qualities of the estate, when 
such estate is once collected from the words 
of the Will itself." The instrument must 
receive a construction according to the plain 
meaning of the words and sentences therein 
contained; that is, the words are to be first 
read in their grammatical and ordinary 
sense, unless the context shows otherwise: 
Hamilton v. Ritchie (71) ; Gordon v. Gordon 
(72) ; Seale-Hayne. v. Jodrell (73). As 
Knight Bruce, L. J., points ont in Lowe v. 
Thomas (74), this rule comes from the 
Digest (lib. 32, tit. 1, section 69) where 
Marcellus says: "Non aliter a significatione 
verborum. recedi oportet quam cum manifestum 
est aliud. sensisse testatorem," (a departure 
from the literal meaning of the words used 
is not justifiable, unless it be clear that 
the testator himself intended something 
different therefrom). But ns Halsbury, L. 
C., said in Leader v. Duffey (75), we shall 
be arguing in a vicious circle if, apart from 
ihe language of the instrument, we start 
with the assumption that the testator in- 
tended to, create such estates only as the 
law allows, and then read into his words a 
meaning they will not legitimately bear, 
To the same effect are the observations of 
Cairns, L. O.. in Coltsmann v, Colismann 
(76). As Buller, J., said in Hodgson v. 
(69) (1887) 12 A. O. 672 at p.694; 67 L. J. Q. B. 83; 
53 L. T. 192; 36 W. R. 737. 

(70) 11836) 3 A. & E. 897 at p. 962; 111 E. B. 653; 
42 R. R. 306 at p. 313. 

.(71) (1894) A. C. 310 at p. 313. 

(72) (1871) 6 H. L. 254atp 271. 
z NR teal A. C. 304 at p. 806; 61 L. J. Ch. 70; 65 


(74) (1854) 5 DeG. M. & G. 315 at p. 317; 2 Eq. R. 
142; 28 L. J. Ch. 616; 18 Jur. 503; 2 W., R, 499; 43 E. 
R. 891; 104 R. R. 141. : 

(75) (1888) 13 A. C. 294 at p. 801; 58 L. J. P. 0, 
18; 59 L..T. 9.. . 

(76) (1868) 3 H, L, 121 at p. 180; 10 W.R. 943.. 


412 
VIYAPURI v. SONAMMA BOL AMMANI, 


Ambrose (77), the question whether 
intention is consistent with the rules of law 
or not, can never arise till it is settled 
what the intention was. Where there is 
no obscurity or ambiguity, there is no room 
for application of the doctrine that it is 
better to effectuate than to destroy the in- 
tention, for as Lord Coke quaintly puts it, 
"whensoever the words of a deed or of the 
parties without deed may have a double 
intendment, and the.one standeth with law 
and right, and the other is wrongful and 
against law, the intendment that standeth 
with law shall be taken": 1 Co. Lit., 
42a, b, Ohristie v. Gosling (78). Where, 
however, the language is clear and un- 
equivocal, the construction cannot be altered 
or wrested to something different from the 
plain meaning for the purpose of escaping 
from what may seem to be the harsh con- 
sequences of rules of law: Dungannon v 
Smith (79), Pearks v. Mosley (80), De- 
Beauvoir v. DeBeauvoir (81), Abbott v. 
Middleton (21), Bathurst v. Errington (82), 
Martin v. Holgate (83). Weare of opinion 
that upon a true construction of the Will 
before us, the following positions are in- 
contestable, namely, first, that the testator 
gave an absolute interest in his estate to 
his widow with full powers of alienation; 
and, secondly, that the gift over of what 
- might remain undisposed of by her, was 
void and inoperative inlaw. ‘There is thus 
no escape from the position that after the 
death of the widow, the estate has devolved 
upon the plaintiffs as her heirs, and not 
upon the first defendant as the reversionary 
heir to the testator, 

The result is that this appeal is allowed 
and the decree of the Subordinate Judge 


m 


a 

(TT) (1980) 1 Douglas 337 at p. 342; 3 Bro. P. O. 
416; 99 E. R. 216. 

(78) (1866) 1 H: L. 279 at p. 290, 35 L. J, Ch, 
667; 15 L. T. 40. 

(79) (1846) 12 Ol & F. 546 ab 599; 10 Jur. 721; 8 E, 
- R. 1523; 69 R. R. 137. 
(80) .1880) 6 A. 0.714 at pp. 719, 733; 60 L. J. Ch. 


57; 48 L. T, 449; 29 W. R, 1 

(81) (1852) 3 H. L. C. 524 a6 n. 45; 16 Jur. 1147; 
10 E UH. 206; 88-R. R. 191. 

(82; (1877) 2 A. C. 698 at p. 709; 46 I. J. Oh, 748; 
37 L. 1 388; 25 W. R. ‘908. 

(83) (1866) L R. 1H. L. 175 atp. 189; 35 D. J. 
Ch. 7£9; 15 W, R. 135. 
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seb aside. The plaintiffs willhave a decree 
for possession of the properties in suit, ex- 
elusive of the properties mentioned in the 
two schedules attached to the written state- 
ment of the third defendant dated the 
20th February 1912, but inclusive of one 


- half of property 14 of the second sche- 


dule of that written statement. The plaintiff ` 
will also be entitled to costs in both the 
Courts and to mesne profits from the first 
defendant. 

Appeal allowed. 


v 


MADRAS HIGH COURT. 
FULL BENCH. 
Sxcoxp Civiu Arrgar No, 19 or 1913. 
August 31, 1915. 

Present:—Sir John Wallis, Kr., Chief Justice 
Mr; Justice Sadasiva Aiyar and Mr. Justice 
Srinivasa Aiyangar. 

VIYAPURI AND ANOTHER— DEFENDANTS - 
Nos. 1 AND 2— ÀPPELLANTS 
versus 
SONAMMA BOI AMMANI--PrLAINTIFF— 
RESPONDENT. 

Mortgage—Simple mortgagee, rights of—Trespasser 
dispossessing mortgagor—Possession, whether adverse to 
mortgagee. 

The possession of a trespasser who has dispossessed 
a' mortgagor, the mortgage being simple, is nob 
adverse to the simple mortgagee and his rights as 
mortgagee do not- become extinguished by the tres- 
passer’s possession for more than twelve years. [p. 
418, col, 2; p. 419, col. 1; p. 421, col. 1.] 

Parthasarathi Naikan v. Lakshmana  Naiken, 9 
Ind. Cas. 791; 86 M. 231; (1911) 1 M. W. N. 201; 9M. 
L. T. 896; 21 M. L. J. 469, followed. 

. Nandan Singh v. Jumman, 17 Ind. Cas. 632; lO A. 
L. T. 276; 84 A. 640; Raj Nath v. Narain Das, 24 Ind. 
Cas. 997; 12 A. L. J. 982; 36 A. 667; Aimadar Mandal 
v. Makhan Lal Dey, 10 O. W. N. 904 33 O. 1015; 
Nandkumar Dobey v.: Ajodhya Sahu, 11 Ind. Cas, 
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465; 16 C. W. N. 351; 14 ©. L. J. 292; Bireshwar 
Samanta v.Periya Sakhi Debi, 28 Ind. Cas. 917; Rama- 
sawmi Chetti v. Ponna Padayachi, 9 Ind. Cas. 28;(1911) 
1 M. W. N. 209; 21 M. L. J. 897; 9 M. L. T. 264; 36 M. 
87, referred to. 

Prannath Roy Chowdry v. Rookea Begum, 1 M., 
1. A. 323;4 W. R. P. C. 37; 1 Suth. P. O.J. 3867; 1 
Sar. P. C. J. 692; 19 E. R. 381; Karan Singh v. Bakar 
Ali Khan, 6 A. 1; 9 I. A. 99; 4 Saraswati's P. O. J. 
382; Deo d. Roylance v. Lightfoot, & M.:& W. 558; IL 
L. J. Fx. 151; 6 Jur. 966; 151 E. R. 1158; 58 R. R. 
818; Keech v. Hall, 1 Dougl. 21; 1 Sm. L. C. 511: 99 
E. R. 17; Pugh v. Heath, 1 A. C, 236; 61 L. J. Q. B. 
867; 46 L. T. 32]; 80 W. R.553; Nisbet & Pott's 
Contract, In ve, (1906) 1 Ch. 386; 75 L. J. Oh. 238; 
54 W. R. 286; 94 L. T. 207; 22 T. L. R. 284; Ohetti 
Goundan v. Sundaram Pillai, 2 M, H.C. R. 61; Surwan 
Hossein v. Shahazadah Golam Mahomed, 9 W. R. 170; 
Juneswar Dass v. Mahabeer Singh, 1 C. 168; 25 W. R. 
84,3 I. A. 1; 8 Sar. P. ©. J. 68; 3 Suth. P. C. J. 222; 
Brojonath Koondoo Chowdry v. Khelut Chunder Ghose, 
14 M. I A. 144; 16 W. R.P. C. 33, 8 B. L. R. 104; 2 
Suth. P. C. J. 480; 2 Sar. P.O.J. 711; 20 E. R 740; Ram 
Coomar Sein v. Prosunno Coomar Sein, W. R. (1864) 
875; Sheowmber Sahoo v Bhowaneedeen Kulwar, 2 
N. W. P. H. C. R. 228; Vasudeva Mudaliar v. Srinivasa 
Pillai, 30 M. 426; 17 M. L. J. 444; 4 A. L. J. 625; 9 
Bom. L. R. 1104; 6 C. L. J. 379; 110. W. N. 1005; 
34 I. A. 187 (P.O); 2 M. L. T. 333; Peria Aiya 
Ambalam v. Shunmugasundaram, 22 Ind. Cas. 615; 
16 M. L. T. 112; 1 L. W. 119; 26 M. L. J. 140, referred 
to, . 

. Second appeal against the decree of tlie 
Court of the Subordinate Judge of Tanjore, 
in Appeal Suit No. 223 of 1911, preferred 
against that of the iDistriei Munsif of 
Tiruvadi, in Original Suit No. 131 of 1910. 

‘Mr. G. S. Ramachandra Atyar, for the 
Appellants. i 

Mr. C. Padmanabha Atyangar, for Mr. A. K. 
Madhava Rao, for the Respondent. 

This second appeal coming on for 
hearing on the 2%h August 1914, the 
Court (Oldfield and Seshagiri Aiyar, JJ.), 
made the follawing 

ORDER.—The learned Subordinate Judge 
bas dealt with the case in the alternative 
with reference to either of the possible 
views of the facts. We think it necessary 
to have his conclusion as to them detinitely 
expressed and, therefore, call on him fora 
finding on the following issue : 

“Was Ist defendant admitted by Solomon 
Thenkondan as a porakudi, and if so, 


when" 

The fnding should be submitted within 
six weeks from this date: aud the parties 
will he at liberty to file objections to the 
finding within seven days after notice of 
the return of the same shall have been 


posted up in this Court. 
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In compliance with the above order, the 
Subordinate Judge of Tanjore submitted 
the following 


FINDING.—Their Lordships Mr. Justice 
Oldfield and Mr. Justice Seshagiri Aiyar, 
directed this, Court to record a specific 
finding on the following issue, vtz.:— 

. "Was lst defendant admitted by Solomon 
Thenkondan as a mporakudi, and, if so, 
when?” 

when this matter came up before their 
Lordships in Second Appeal No. 19 of 
1918. 


2, The learned District Munsif, who has 
discussed this question in paragraphs 8 to 11 
of his judgment, came to the conclusion that 

although the Thenkondans might have 
been the original owners of the land, still 
the qorakudi tenancy set up is not true. 
There is evidence on the defendants’ side 
to show that lst defendani's:ancestors have 
been in exclusive possession from a very 
‘long time and that the Ist defendant's 
family never did pannat work.” When the 
matter came up before this Court, my prede- 
cessor, Mr. D. Venkoba Row, made the follow- 
ing remarks:— 

“The plaintiff has adduced evidence to 
show that Solomon Thenkondan (plaintiff's 
lst witness) let Ist defendant into 
‘possession about 20 or 25 years ago on 
condition of his doing service and that he 
was doing service till 5 or 6 years ago. The 
District Muusif has disbelieved it, and L 
am not sure if he is right in doing so. 
No doubt there are discrepancies in the 
evidence, but they, by themselves, would 
not be sufficient, 1 think, in a case hke 
this. to affurd proper ground for rejecting 
the evidence..... The oral evidence adduced 
on defendants’ side to show that Ist defend- 
ant and his ancestors have been in posses- 
sion of this manai for three generations, is 
not, in my opinion, worth mach.” 


3. I have perused the evidence and I 
cannot agree with the opinion expressed 
by my predecessor. Plaintiff examined 
8 witnesses in all, including (plaintiff's 
lst witness) Solomon  Thenkondan. The 
plaint land forms a portion of patmash 
No. 72/4 and it belonged originally to four 
sharers. Plaintiff's lst witness deposed that 
the easterumost }th fell to the share of 
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Muthaiyan Thenkondan, which is now in 
Ist defendants enjoyment as pannayal, 
that it was never enjoyed by Thirupathi 
and that it is not in Thirupathi's enjoyment 
at present. Thirupathi is the 3rd defendant 
in the suit. Immediately west of Muthatya 
Thenkondan’s share is plaintiffs Ist 
witness’s share, v.e., plaint site. This 
particular plot is said to be a vacant site 
in the possession of Ist defendant and 
others. The next ¢th share is Doraisami 
Thenkondan’s share, and  plaintiff’s Ist 
witness cannot say who is in possession 
of that particular fshare, and he ‘opined that 
somebody under Ist defendant must be in 
possession ofthat plot. The westernmost 
ith belongs to Tapasiya Thenkondan which 
is alsoin the possession of Ist defendant. 
Thus from the plaintiffs Ist witness’s 
evidence, it cannot be said that all the 
four shares are in the possession of the 
same individual’ since long and plaintiff's 
lst witness himself admits that he has no 
knowledge in respect of some of the plots 
atleast. Itis also admitted by Solomon 
Thenkondan that the plaint site isa vacant 
site: at present and has been so all through 
and that the house of Ist and 2nd defend- 
ants is north of the pathway north of 
the plaint land. .Plaintiff’s Ist witness 
further admits that before he put Ist 
defendant in possession of the property, 
he enjoyed the land by raising vegetables, 
&c., and that no porakud? was in enjoyment 
till then. Defendants are not admittedly 
plaintiffs Ist witness’s pannayals at present 
and when they ceased to be punnayals, is not 
clear. Plaintiffs 2nd witness, Aiyasami 
Thenkondan, and plaintiff's 4th witness, 
Tapasiya Thenkondan, are co-parceners with 
Solomen Thenkondan and are entitled to 
1/4th each in Paimash No. 72/4. As pointed 
out by the learned District Munsif in paragraph 
10 of his judgment, there are several con- 
tradictions as between the evidence of these 
three sharers. According to the 2nd witness, 
ist defendant's tenancy was on condition 
of his paying aram for the dry crops 
cultivated on the plaintland and the pannat 
work is only a secondary consideration. 
The building now in existence, according 
to plaintiffs 2nd witness, came into exis- 
tence 4 or 5 years ago and till then Ist 
defendant - is said to have been living else- 
“here, Whatever it be, the evidence of these 
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three witnesses, Nos. 1, 2 and 4, is interest- 
ed and ought to be received with great 
caution. Plaintiff's 3rd witness is the Vill- 
age Munsif. According to him Ist defend- 
ant came into possession of the four sites 
20 years ago and he immediately built a 
house there, which is in direct contraven- 
tion of the statement made by plaintiff's 
2nd witness. This witness is a dismissed 
Village Munsif and he admits that he was 


“not present when ist defendant was put 


into possession. He is also closely related 
to plaintiff’s 1st witness, Solomon Thenkondan, 
and to Tapasiya Thenkondan. The 5th 
witness, Seenu Naick, is a méirasdar owning 
properties worth about Rs. 10,000, but a 
resident of Koonamangalam, a separate 
village. This witness says that he was 
present when the land was given to Ist 
defendant 25 years ago, along with some 
nanja land given as nam by the Thenkon- 
dars. This latter statement is retracted 
by the witness in re-examination, Witness 
admitted that Ist defendant owns three 
manais in the plaint village.  Plaintiff's 
6th witness is the ‘Village Munsif of the 
village for the last six years and was assistant 
Monigar from 1902. He was not present when 
Ist defendant was put in possession of the 
property, but adds that a honse was built 
on the manai 20 years ago by Ist defend- 
ant. According to the 7th witness, Kuppu- 
sami Naick, 1st defendant has been in posses- 
The witness says 
that he was present when the manai was 
given to defendants in consideration of their 
working for Solomon Thenkondan. The 
whole mana? was allowed to remain vacant till 
lst defendant erected a house 12 years 
ago. This is opposed to the statement 
made by the other witnesses and of 
the 2nd witness in particular. The 
witness is specific that Ist defendant 
did panna; labour to anybody. It 
appears from the evidence of this witness and 
from the évidence of defence witnesses and 
also from other circumstances in the case 
that Ist defendant is & man of means, a 
mérasdar, himself owning about 1} velis of 
land and that 2nd and 3rd defendants have 
also got independent properties of their own. 
From this standpoint and also from the 
admission of plaintiff’s 5th witness that Ist 
defendant owns three manais in the plaint 
village, the inference cannot-be easily -drawn 
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that 1st and 2nd defendants were the porakudt 
tenants of plaintiff's lst witness.  Plaintiff's 
8th witness, Kalian Pallan, supports plaintiff's 
version. But from his evidence it clearly 
appears that he has got strong animus against 
defendants. Headmits having given evidence 
against lst defendant's son and nephew in a 
criminal case. 

Further, the witness’s brother-in-law was 
charged with the murder of Ist defendant's 
brother. Thus,. although there are 8 
witnesses, Nos. 1,2 and 4 are interested, 
8rd isa dismissed village servant giving 
vague nnd interested evidence, 5th is a 
resident of a separate village having no 
independent knowledge of the situation, the 
6th witness has given evidence against lst 
defendant’s son, 7th partly ‘useful to defend- 
ants and 8th witness is inimically disposed 
towards defendants. Further, except in the 
case of one or two witnesses, there is no 
direct evidence to show under what circum- 
stances defendants got the site from plaintiff’s 
Ist witness and the special porakudi tenancy 
set up by plaintiff’s Ist witness is not satis- 
factorily established. 


4. Defendants examined four witnesses in- 
eluding lst defendant, Vaiyapuri, and 2nd 
defendant, Raman. Defendants’ 3rd and 4th 
witnesses, Payan and Rangan, are residents 
of the same Palla Street. These four witnesses 
say that they (defendants Nos. 1 and 2) and 
their ancestors have been living in this manas 
since long. It may be that the manai 
originally belonged to plaintiffs family as 
found by the District Munsif, but having 
in view the circumstance that defendants and 
their forefathers have been living in this 
manai since long, it isnot possible to accept 
plaintiff's witnesses’ evidence about the 
porakudé tenancy set up by them. 

5. Therefore, T find the issue for defendants 
and against plaintiff. 

This second appeal coming on for hearing 
on the 2&th of April 1915, after the 
return of the finding of the lower 
Apppellate Court upon the issue referred by 
this Court for trial, the Court (Oldfield and 
Seshagiri Aiyar, JJ.) made the following 


ORDER OF REFERENCE. 


_ We accept the finding, which is one of fact. 
The question for decision is, then, whether 
the Ist and 2nd defendants have acquired 
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an absolute title by prescription against 
plaintiff, purchaser at Court auction of the 
right, title and interest of the mortgagor of 
the property. The plaintiff is now suing to 
recover possession. The Ist and 2nd defend- 
ants contend that their prescription conferred 
on them full title, including both the mort- 
gagor’s and the mortgagee’s interests, The 
facts as alleged or found are that the 
mortgage was in 1878; the suit on it 
was in 1900; plaintiffs title originated 
iu her purchase on 31st October 1906; 
the present suit was brought in 1910; 


and the defendants’ adverse posses. 
sion began 20 years before suit, that 
is, in 1890. The effect of prescription 


against a mortgagee under a simple mortgage 
has been dealt with by two Benches of this 
Court in Parthasarathi Naikan v. Lakshmana 
Naicken (1) and Ramasawmi Chett! v. Ponna 
Padayachi (2), diametrically opposite concln- 
sions being reached. The matter was the 
subject of reference to a Full Bench in Peria 
Aiya Ambalam v. Shunmugasundaram (3); 
but it was found unnecessary to deal with it. 
In this conflict of authority we refer to a 
Full Bench the question "Whether the posses- 
sionofa trespasser who has dispossessed a 
mortgagor, the mortgage being ‘simple, is 
adverse to the simple mortgagee.” 


This second appeal coming on for 
hearing as per above order on the 
4th August 1915, upon perusing the 


said Order of Reference and upon hearing 
the arguments of Mr. G.S. Ramachandra 
Aiyar, Vakil for the Appellants, and of 
Mr. C. Padmanabha Atyangar for Mr. A. 
K. Madhava Rao, Vakil for the Respondent 
and the question having stood over for 
consideration till this day, the Conrt ex- 
pressed the following 


OPINION. 


Waits, C. J.—I should have been pre- 
pared to adopt the judgment cf Munro, J., 
in Parthasarathi Naikan v, Lakshmana 


Naicken (1), which was followed in-Allahabad 


(1) 9 Ind. Cas. 791; 86 M. 231; (1911) M. W. N. 201: 
9 M. L. T. 399; 21 M. L. J. 466. A 
(2) 9 Ind. Cas, 28; 36 M. 87; (1011) 1 M. W. N. 209 
21 M. L. J. 397; 9 M. L. T. 264. 
(3) 22 Ind. Cas. 615; 26 M. L. J. 140; 15 M. D. T, 
12;1L W.119. . 


416 
VIYAPURI 9, SONAMMA BOI AMMANI. 


in Nandan Singh v. Jumman (4) and approved 
by the Full Bench of that Court in Raj 
Nath v. Narain Das (5), and was itself 
in accordance with the Calcutta decision in 
Aimadar Mandal v. Makhan Lal Dey (6), 
if it were not this last decision has been 
questioned in Nandkumar Dobey v. Ajodhya 
Sahu. (7) and not followed in Bireshwar 
Samanta v. Periya Sakhi Debi (8Y| where 
the opposite view taken by Abdur Rahim 
and Ayling, JJ., in an earlier case in this 
Court, Ramasawme Chetit v. Ponna Pada- 
yacht (2), was accepted as being in accord- 
ance with the ‘decisions of the Privy Coun- 


eil in Prannath Roy Chowdry v. Rookea 
Begun (9), Karan Singh v. Bakar 
Ali Khan (80). Before ° dealing with 


these decisions, I may say we have not 
been referred to any English authority for 
the position that a mortgagee whose right 
to possession has not accrued may be de- 
barred from suing by possession adverse to 
his mortgagor commencing after the date 
of the mortgage. Under the Statute of 
21 Jac. 1, C. 16, what was barred was the 
right of entry or right of taking 
possession, and time did not begin to run 
until that right accrued, and then only when 
the possession of the occupier was adverse, 
So too under sections 2 and 3 of the 
English Real Property Limitations Act, 
1833, in suits by persons entitled to pos- 


session under an instrument, time only 
begins to run from the date when the 
right to possession accrues. It is well 


settled that these are the sections applicable 
to a mortgagee, Doe d. Roylance v. Lightfoot 
(11), though there are other provisions 
giving a fresh starting point from the 
date of part payment. Under an ordinary 
English mortgage the mortgagee was en- 
titled to possession at any time and could 
bring ejectment against the mortgagor who 


(4) 17 Ind. Cas. 632; 24 A 640; I0 A. L, J 275, 

(5 24 Ind. Cas. 997; 36 A. 567; 12 A. L. J, 982. 

(e) 10 C. W. N 904 33 C. 1015. 

VT) 11 Ind. Cas. 466; 14 C. L.J 202 at p. 298; 16 
C. W. N, 351. 

(8) 28 Ind. Cas 917. 

(9) 7 M.-L- A. 823; 4 W, R: P. C, 8755 1 Sith. P. C. 
J. 867; 1 Sar. P. C. J. 69 ; 10 E. R, 331. 

10) 86 A. 1; 9 I. A. 99; 4 Saraswati's P. C. J. 382. 

(01, 8M & W. 553; 151 E. R 1158; 11 L. J. Ex. 
151; 6 Jur, 966; 58 R, R, 813, 
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only held at his pleasure, Keech v. Hall 
(12), but the possession so taken by him 
would be the onerous possession of a 
mortgagee accountable for the profits to 
the mortgagor, and it was held that on 
foreclosure a fresh right of action arises , 
for possession as owner, Pugh v. Heath 
(13). Under the English Statutes, it seems 
to me to be immaterial whether possession 
commencing after the date of the mort- 
gage was or was not adverse to the mort- 
gagor ‘and the recent decision in Nisbet 
Potts’ Contract In re (14) is in accordance 
with this view. 


In Bengal and Madras, ontside the Pre- 
sidency Towns where the Act of James I 
was received, time under the Regulations 
ran from the accrual of the plaintiff’s cause 
of action, and this in the case of immove- 
able property was held to accrue when 
the possession of the occnpier became 
adverse, 


In Prannath Roy Ohowdry v. Rookea 
Begum (9), which was governed by the 
Bengal Regulations, the main contention 
raised by Mr. Rundell Palmer for the appel- 
lant was that a suit for foreclosure instituted 
by his clients more than twelve years after 
the mortgage debt had beccme payable was 
not barred under the Bengal Limitation 
Regulations, because the disputes and liti- 
gation going on between the heirs of the 
mortgagor and third parties claiming as 
purchasers were a good cause for not suing 
earlier. In adilition, however to this con- 
tention, which was upheld by their Lordships 
who disposed uf the suit, he argued further 
that there was no rule of law which creates 
an, absolute possessory title in” a 18 
years’ undisturbed possession, even if that 
had been such. On the other side, it was 
not contended that the respondents, who 
claimed under an alleged purchase from 
the mortgagor, had been holding adversely 
to the mortgagee. The contention was that 
they had purchased subject to the mortgage 
and were entitled to redeem. Their Lord. 
ships’ judgment must be read with reference 
to these contentions. The case was one of 


(12) 1 Dougl. 21; I. Sin. L C. 511: 99 E. R. 17. 

(13 7 A. C. 285; 51 L. J. Q B. 367; 46 L. T. 82]; 
30 W. R. 553. s 

(14) (1906) 1 Ch. 256: 75 L. J. Oh. 238; 54 W, R. 
286; 94 L. T. 297; 22 T. L. R. 284. 


Vol. XXXI] 
VIYAPURI v. SONAMMA BOI AMMANI, 


a mortgage by conditional sale, and their 
Lordships observed that if the mortgage- 
deed had been allowed to take effect 
according to its tenor, possession might be 
considered to have become adverse to the 
mortgagee-purchaser from the completion of 
the title or, as I understand it, from the 
time when the mortgagee was to become 
owner under the terms of the deed and 
entitled to possession as such. As, however, 
under the Bengal Regulations, the conditional 
sale was to be treated as a mortgage, 
they held that the possession of persons 


in the position of the respondents whose. 


case was that they had acquired and held 
the property subject to the mortgage was 
not, any more than in England, inconsistent 
with the mortgagee’s title, or their posses- 
sion adverse to. the mortgagee. As regards 
the defences with which a mortgagee suing 
for possession after foreclosure might be 
' met by occupants other than the mortgagor, 
their Lordships say that ke might be met 
‘by proof of a prior or a superior title, 
or by proof of want of title.in himself, 
or that he has not perfected his title to 
possession”. By these last words, I 
understand that the mortgagee must show 


that his own title to possession has accrued. - 


Their Lordships certainly did not say that 
& mortgagee suing in the circumstances 
stated, might be met by proof of possession 
adverse to his mortgagor, commencing sub- 
sequently to the mortgage at s» time when 
he himself had no right to possession against 
the mortgagor or any one else. 


Under the Indian Limitation Act of 1859, 
as under the English Real Property Limita- 
Aion Act, 1833, there was no special provi- 
sion for suits by mortgagees, but as regards 
suits to recover the mortgaged property, 
‘they clearly come within the terms of 
section I, Article 12, which allowed 12 years 
from the date of the cause of action for 
suits to recover immoveable property or any 
interest therein not otherwise provided for. 
Even suits by a mortgagee to enforce his 
rights by sale were held by this Court to come 
“within this section in  Cheti Goundan v. 
Sundaram Pillai (15), and the . decisions of 
the Full Bench in Caleutta in Surwan 


(15) 2 M, H. C, R. 51. 
27 
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Hossein v. Shahazalah Golam Mahomed (16) 
and of the Privy Counsil in Jumeswar Dass v. 
Mahabeer Singh (17) were to the same 
effect. Dealing with a suit by a mortgagee 
governed by this section in Brojonath Koondoo 
Chowdry v. Khelut Ohunder Ghose (18), their 
Lordships observed that “when both things 
occur, possession by such a holder" (a holder 
claiming adversely)...... “and the right of 
entry under the mortgage-deed more than 12 
years old, it is impossible to say that such 
a possession is not protected by the law of 
limitations". In the case just mentioned, the 
mortgagee himself had the right to take 
possession and had failed to exercise it for 
12 years. 


Under the Act of 1859, it was no doubt 
held in Caleutta by Bayley and Jackson, JJ., 
in Ram Coomar Sein v. Prosunno Coomar Sein 
(19), that ina suit by a mortgagee for posses- 
sion after foreclosure he might be met by proof 
of possession for 12 years adverse to the 
mortgagor,and the decision of their Lord- 
shipsin Prannath Roy Chowdry v. Rookea Begum 
(9) was cited in support of this view, but, 
as I have endeavored to show, their Lordships 
laid down no such proposition in that case, 
and indeed their observations point the other 
way. Further I-do not see how Ram Ooomar 
Sein v. Prosonno Coomar Sein (19), is to be 
reconciled with the subsequent decision of 
the House of Lords in Pugh v. Heath (18) 
already referred to. As regards Sheowmber 
Sahoo v. Bhowaneedeen Kulwar (20), a decision 
of the year 1870 which was also cited, it is 
stated in the very brief judgment that the 
possession of the third party was adverse to 
the mortgagee, but the facts are not set out. 
1f this case proceeded on the authority of 
Ram Coomar Sein v. Prosonno Coomar Sein 
(19), it is open to the same observations. 
Karan Singh v. Bakar Ali Khan (10), the 
case on which most reliance is placed in 
Ramasawmi ` Chetti v. Ponna Padayachi (2) 
and Brreshwar Samanta v. Priya Sakhi Debi 
(8), was decided under the Limitation Act 
of 1871, which by Article 132 in suits for 


(16) 9 W. B. 170. 

(17) 1 0.163; 25 W. R. 84; 8 I. A. 1; 8 Sar. P, O.J, 
58; 3 Suth. P. O. J. 222, 

(18) 14 M.I. A. 144; 16 W R. 38 (P.O); 8 B. L, 
R 104; 2 Suth, P. C. J. 480; 2 Sar. P. C.J. 711; 20 E. 
R. 740. 

(19) W. R. 1864, 375. 

(20) 2 N. W, P. H. C R. 223, 
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money charged on immoveable property 
allowed 19 years from the date of the 
money being due, and by Article 135 in suits 
instituted in a Court not established by 
Royal Charter by a mortgagee for possession 
of immoveable property mortgaged allowed 
12 years from the time when the mort- 
gagee was first entitled to possession, and 
by Article 145 in suits for possession of 
immoveable property or any interest therein 
not otherwise specially provided for “allowed 
12 years from the time when the 
possession of the defendant or. of some 
person through whom he claims, became 
adverse to the mortgagee.’ The judgments 
of the Allahabad High Court, before whom 
the case of Karan Singh v. Bakar Ali Khan 
(10) came on appeal and Letters Patent 
Appeal, have not been reported, but the 
learned Judges who made the reference to 
the Full Bench in Raj Nath v. Narain Das 
'(5), state that they examined the records 
‘ef this ease and that the five Judges of the 
Allahabad Court before whom the case 
came, seem to have been of opinion that 
‘12 years’ adverse possession would bar 
a suitin a simple mortgage, and seem to 
‘have attached no importance to the fact 
‘that the mortgagee had not been entitled to 
‘possession of the property; and that they 
also seem to have thought that Article 145 
and not Article 182 was the Article appli- 
cable. The language of Article 145 as to 
the class of suits it covers, is much the same 
as-that of section I, Article 12, of the Act of 
‘1859, and according to the decisions already 
referred was wide enough to cover a suit for 
sale; but this was only the residuary Article, 
and, if the claims of Article 132 had been 
urged at the bar, they must have been dealt 
with inthe judgment. The contest in the 
"High Court was as to whether the posses- 
sion by the Collector had been adverse to 
the plaintiffs, The majority held that it 
had not and their Lordships agreeing with 
them on this point dismissed the suit without 
calling on the other side. The only other 
point taken by the appellant was that it was 
for the plaintiff to show that he had been 
in possession within 12 years. As, to 
this, their Lordships observed in effect that 
this was so under section I, Article 12, of 
the Act of 1859, under which time ran from 
the date of the cause of action, but not so 
under Article 145 of the Act of 1871 under 
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which time ran from the date when the 
possession became adverse to the plaintiff. 
Article 145 was apparently the Article relied 
on for the appellant, and Ido not think 
this observation can be taken as amounting 
to a decision asto the inapplicability of 
Article 182, as the point was not taken and: 
the respondent who was not called on, had no 
occasion to take ib even if he had so 
desired. Still less do, I regard it as a 
decision asto the inapplicability of Article 
132 ofthe Act of 1877 as interpreted by 
their Lordships in Vasudeva Mudaliar v. Sri- 
nivasa Pillai (21), or of Article 132 of the 
present Act to a suit for sale by a mortgagee 
on a simple mortgage governed by the Trans 

fer of Property Act. : 

Further, taking Article 145 to have been 
the, Article applicable, I think that on the. 
finding that 12 years’ adverse possession 
had not been proved, the question whether, 
such possession, if proved, would have 
been adverse to the mortgagee, though not 
entitled to possession, cannot be considered 
to have been decided, as it does not. appear 
to have been raised and there was no 
oceasion or opportunity for the respondent 
to raise it. Moreover, as was acutely 
pointed out by Munro, J., itis not clear that 
it arose on the facts, because the Collector 
took possession before the date ofthe mort- 
gage sued on, and if his possession was held 
adverse to the mortgagee, the latter would 
have been clearly barred by 12 years’ 
adverse possession commencing .before the 
date of the mortgage, 

I would answer the 
negative. : 


reference in the 


Sapastva AiYAm, J,—One of the reasons 
given forthe decision inthe Full Bench 
case in Peria Aya Ambalam v. Shmanuga- 
sundaram (3) is that "where more than 
one inference may be drawn, that inference 
should not be drawn which  imputes a 
wrongful act to a person." In that case, 
the mortgagee in possessicn was ousted by 
a trespasser and it was held that the tres- 
passer should ‘not be imputed with an inten- 
tion to injure the mortgagor also, if it could 
be helped.’ His trespass against the mort- 
gagee was, no doubt, wrongful, but (if I 


(21) 30 M. 426; 17 M. L. J. 444; 4 A. L. J. 625; 9 
Bom. L. R. 1104 6 C. L. J. 379; 11:0. W. N. 1005; 84 
I, A. 187 (P. 0.); 2 M. L. T, 333, : 
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interpret the above passage correctly) a 
further wrongful intention against the mort- 
gagor also need not and should not ordinarily 
be imputed to the trespasser. 


That reason appears to me tobe equally 
or rather a fortiori applicable to a case 
where a trespasser, who dispossessed the 
mortgagor, is pleading that his possession is 
adverse to the rights of a simple mortgagee, 
who is not entitled to possession of the mort- 

- gaged land. 


The question whether when the simple 
mortgagee is not entitled to possession, even 
a distinct notice by the trespasser to that 
mortgagee- that he (the trespasser) denies 
the mortgagee’s right, could be treated as 
‘adverse possession of the incorporeal rights 
of the mortgagee, has a sort of indirect 
bearing on the question before us and was, 
therefore, argued by the appellants’ learned 
Vakil (Mr. G. S. Ramachandra Aiyar). On 
this point, I have heard nothing which 
compels me to recede from the view expressed 
by me in Lakshminarayana Atyer - v. 
‘Ulagammal (22), thatit is very difflenlt to 
‘establish the claim of acquisition of title 
by adverse possession of an incorporeal 
right. With the greatest respect to certain 
obiter observations contra inthe judgment 
in Peria Aiya Ambalam v. Shanmuga- 
sundaram (3), I am unable to concur 
with them. Assuming .that 
Law is different [see Nallamulhu Pillai v, 
Betha Naickan (23), which was, however, a 
case where the adverse possession began 
before the date of the mortgage], that rule 
of Roman Law was probably based (as 
pointed out by my learned brother Sreenivasa 
Aiyangar, J., in the judgment now to be 
pronounced by him) on the rights of a 
simple mortgagee under the Roman 
Law to get possession of the hypotheca 
after the money became. due by expiry 
of the time fixed for payment. If, however, 
it is otherwise, it does not then seem to 
me tobe suchan equitable rule as ought 
to be followed by Indian Courts, having 
regard to the fact thatthe English Statute 
Law has deliberately laid down the opposite 


(22) 26 Ind. Cas. 528; 28 M. T, J. 256. 
(28) 23 M. 37, 
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rule, even though a mortgagee under the 
English form of mortgage obtains the legal 
ownership of the mortgaged property unlike 
an Indian mortgagee. 

If some tangible benefit (periodical or 
otherwise, such as the right to receive rents 
aud profits though not to get physical 
possession) is derivable by the owner of an 
incorporeal right and if he is prevented by 
the trespasser from getting that benefit and if 
the trespasser obtains that benefit himself, 
a dispossession of such incorporeal right is 
conceivable [see  Venkataramanachari v. 
Thirunaranachari (24)], but not in other cases. 
I, therefore, adhere to the views expressed 
by Napier, J., and myself in Venkata Krishna 
Moorthi v. Bheemakka (25), and I willingly 
follow the very carefully considered judgment 
(if I may respectfully say so) in Parthasarathy 
Naikan v. Lakshmana Naicken (1), whose 
authority is endorsed by the judgment just 
now pronounced by my Lord answering the 
reference in the negative. 

SRINIVASA Aryanaar, J.—I think on prin- 
ciple the question under reference admits only 
of one answer, ?. e, in the negative. The 
rights of a simple mortgagee of immoveable 
property-are now settled by Statute. He is 
not an owner and is not entitled to possession 
of the mortgaged property. He has no claim 
to the produce or the rents and profits of the 
property either before or after the mortgage- 
money becomes due. A simple mortgage 
does not vest any estate in the mortgagee. 
[Ghose on Mortgages, page 76, IV Edition; 
Papamma Rao v. Virapratava H. V. Rama- 
chandra (26).] His only right isto cause 
the property to be sold through Court. The 
mortgagor, as owner is entitled to remain in 
possession and receive the rents and profits 
of the land; he is not accountable for them or 
for the use he makes of his property to the 
mortgagee, provided he does not commit waste 
so as to render the security insufficient. The 
right of a simple mortgagee is, however, a 
real right, and he is entitled to enforce his 
charge evenagainst a purchaser for value 
without notice, Except for a possible difference 
as regards their enforceability against pur- 
chasers for value without notice, there is no 


(24) 27 Ind. Gas. 930; 2 L. W. 212 at p. 217. 

(25) 26 Ind. Cas. 295. 

(26) 19 M. 2419 nb p. 252 (P. OC.) 23 T, 4,826 M, 
L. J. 58. 
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difference in their legal incidents between a 
simple mortgage and a charge. See observa- 
tions of Krishnaswami Aiyar, J., in Balasubra- 
manta v. Steagaru Asari (97). A suit by 
n simple mortgagee to enforce payment of the 
mortgage-money by a sale of the property is 
. governed by Article 132 of the Limitation 
Act, and he is entitled to bring such a suit 


within 12 years after the mortgage- 
money had become due. [See Vasudeva 
Mudaliar v. Srinivasa Pillai .(21).] His 


right cannot be extinguished under section 
98 of the Limitation Act, though the bar 
of the remedy in the case of areal right may 
have the same effect asthe extinction of the 
right itself. As he i$ not entitled to posses- 
sion of any sort or kindof the mortgaged 
property, there can be no adverse possession 
against him, Can then his rights be affected 
by a trespasser tiking possession of the 
mortgaged property ousting the mortgagor 
in possession P If they are, he must have 
à cause of action against the trespasser. 
Abdur Rahim, J., thinks he has, He says 
“that these two caser”. [referring to 
Ram Coomar Sein v. Prosunno Oommar Sein 
(19) and Sheoumber Nahoo v. Bhowaneedeen 
Kulwar (20)] ‘make it clear that the 
mortgagee is not without remedy against a 
trespasser taking possession of the mortgaged 
land, although it may be that he is not 
entitled to possession under his mortgage, 


and I myself do not see any valid reason . 


why the raortgagee should not be able under 
such circumstances to protect his interests 
by proper proceedings" [ Ramasawmi Ohetti 
v. Ponna Padayachi (2)]. I am unable to 
see what suit a simple mortgagee is entitled 
to bring to protect his interests as against 
a trespasser, and there is no indication in 
the learned Judge’s judgment as to the 
nature of the proceedings by which he is 
to protect his interests. He obviously cannot 
bring ejectment against the trespasser and 
he certainly cannot bring a suit praying 
that possession be delivered to the mortgagor, 
as the mortgagor’s possession is nof in any 
sense for the benefit of the simple mortgagee. 
A simple suit for declaration of the mort- 
gagee’s right, when such a right is denied by 
the trespasser, may probably be brought, 
but that isa proceeding which the mort- 


(27) 11 Ind. Cas. 629; 21 M. L.J. 62, 
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gagee is not bound to take, anda decree in 
such a suit cannot save the rights of the 
mortgagee from becoming barred, if otherwise 
they would be. The cases referred to by the 
learned Judge were cases where the mort- 
gagee was entitled to possession either before 
or after the mortgage amount had become 
due, and it is possible in those cases for 
a mortgagee to bring ejectment against a 
trespasser. A squatter taking possession 
of the mortgaged property may equally 
affect the interests of the mortgagee and 
the mortgagor, where both of them are entitl- 
ed to or are in possession of their respective 
interests in the property, where such interests 
are capable of possession. Even incorporeal 
property may be capable of possession in 
law, but such possession involves either 
actual possession of tangible property or 
the receipt of some tangible benefit therefrom. 
Such possession may also be protected by 
possessory remedies. It must also be re- 
membered that the mortgagor does not 
hold possession of the property on behalf 
of. the mortgagee and the mortgagor is not 
charged with the duty of protecting the 
interests of the mortgagee, as a trustee or the 
karnaram of a tarwad or the manager of’ a 
joint Hindu family is charged with the duty 
of protecting the interests of a cestui que 
trust or the junior members of the family, 
[See the observations of Sundara Aiyar, J., 
in Ambalavana Chetty v. Singaravelu Odayar 
(28).] The mortgagor’s laches or negligence 
should not affect the rights of the mortgagee. 


„If, therefore, a simple mortgagee has no 


cause of action against a trespasser, his 
rights should not be affected or be extinguish- 
ed by the operation of any law of limitation, 
It is true thata simple mortgagee may be 
entitled to enforee payment of the money 
due by a sale of the property, if the mort- 
gage amount had become due; but that cause 
of action accrues to him owing to the default 
of the mortgagor and not on account of any 
act. of the trespasser. If the mortgage- 
money had ‘not become due, he cannot 
institute a suit to recover it, though a tres- 
passer may have. taken possession of the 
mortgaged property, and it would be most 
unreasonable to hold that the mortgagee’s 
rights are extinguished by the extinction of 


(28) 15 Ind. Oas. 146; (1912) M. W. N. 669 at p 
680. 
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the mortgagor’s title by 12 years’ adverse 
possession before the mortgagee is in a 
position to protect hisrights. To adopt the 
language of the Master of the Rolls in 
Nisbet & Potts’ Contract, In ve (14), unless and 
until the right of the covenantee has been in 
Some way infringed, so that i$ becomes neces- 
sary for him to enforce that right, there is no 
reason, either in prineiple or in fairness, 
. why his right should be in any way affected." 
I seeno reason, therefore, for holding that 
the extinction of the mortgagor’s title by 
the adverse possession of a third party 
operates to extinguish the mortgagee’s right 
to enforce his charge, any more than ease- 
ments over the property: 
Subramania Aiyar, J., however, seems to 
-think that a hypothecation right is liable to 
be affected by prescription. He says that 
“there can be no doubt that such a right is 
liable to be affected notonly by lapse of time 
as between the creditor and the debtor, but 
also by possession of the hypothecated pro- 
perty held forthe required period by a third 
person on a claim inconsistent with the 
rights of both the creditor and the debtor", 
and relies on some passages in Salkowski's 
Roman Law, Mackledey's Roman Law and 
Hunters Roman Law. Inthe passage just 
quoted, the learned Judge seems to assume 
that a mere claim to hold property free ofa 
charge could operate to extinguish such rights, 
although the act of possession by itself may 
not affect it. If the trespasser’s possession by 
itself could not affect the rights of the 
simple mortgagee, the assertion by such 
trespasser could not possibly have any effect. 
As stated in Angell on Limitations: “The 
principle on which the Statute of Limita- 
tions is predicated is not that the party in 
_ Whose favonr it is invoked, has set up an 
adverse claim for the period specified, but 
that such adverse claim is accompanied by 
such invasion of the rights of the opposite 
party as to give him a cause of action, which 
having failed to prosecute within the time 
limited by law, he is presumed to have ex- 
tinguished or surrendered. A mere claim of 
title, unaccompanied by adverse possession; 


gives no right of action to the person against- 


whom itis asserted and consequently his 
rights are unaffected by Statute.” (See 
Angell on Limitations at page 398.) 

In Roman Law there was, it seems, in 
later times, no distinction between a pignus 
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andan hypotheca and in both forms of mortgage 
the mortgagee was entitled to the possession 
of the. mortgaged property. In pignus the 
possession was given to the mortgagee at 
the time of the’ transaction,’ while in hypo- 
thecation the mortgagee was entitled to 
obtain possession after the debt became due. 
Hunters Roman Law, pages 436 and 447 
(Remedies), Salkowski’s Roman Law at 
page 485 and Mackledey’s Roman Law at 
page 285. Itis instructive to note that Lord 
Hobhouse thought that except for long prac- 
tice and the Transfer of Property Act, it 
might be reasonably argued that -a simple 
mortgagee in India was entitled to usufruc- 
tuary possession under the terms of his con- 
tract. [Papamma Rao v. Ramachandra (26).] 

Are we then compelled to answer the 
question in the affirmative by any authority 
binding on us ? Reliance was placed on the 
decisions of the Privy Council in Prannath 
Roy Chewdry v. Rookea Begum (9) and Karan 
Stngh v. Bukar Ali Khan (10). The plaintiff 
in the case reported as Prannath . 
Roy Ohowdry v. Rookea Begum (9) had 
obtained a mortgage by conditional 
sale from the owner and had instituted 
proceedings to foreclose the mortgage under 
Regulation XVII of 1206.- After obtaining 
a foreclosure order, he brought a suit to 
recover possession of the properties, as owner 
against the defendant who was in possession 
claiming under a purchase from the mort: 
gagor which, however, was not proved or 
admitted.in the case. The question was 
whether the plaintiff had validly foreclosed 
the mortgage by conditional sale so as to 
enable him to bring ejectment as owner. 
The proceedings for foreclosure were taken 
more than 12 years after the expiry of the 
term for the repayment of the mortgage- 
money. Under Bengal Regulation III of 
1793, a suit was barred “where the cause 
of action shall have arisen 12 years before 
any suit shall have been commenced on 
account of it.” In discussing the question 
whether the plaintiff was entitled to bring 
a suit for foreclosure after the expiry of 12 
years, their Lordships’ pointed out that a 
suit for foreclosure against the mortgagor or 
against persons claiming in privity with the 
mortgagor may not be barred, while a suit 
for possession against a stranger who 
claimed to hold the property free of any 
Inortgage may be barred. But their Lord. 
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ships do not say that the mortgagee’s right 
may be barred by the possession of an ad- 
verse claimant, even if the mortgagee’s right 
to possession had not accrued, or where the 
mortgagee was-not entitled to possession at 
all. On the other hand, in the case of Anundo 
Moyee Dossee v. Dhonendro Ohunder | Mookezjee 
(29), their Lordships say: “if the title 
of the mortgagee to enter, by reason of a 
default having occurred ‘before, had 
accrued, and if the purchaser under such 
a title, 2. e, as purchaser at an execution 
sale, had been in possession for 12 
years, believing himself to be bona fide 
owner under a claim to the ownership 
of the property, and not being in possession 


in any way as mortgagor or under the 
mortgagor...they are of opinion, that the^ 
suit to disturb the possession of such a 


purchaser ought to be brought within the 
12 years after the commencement of 
his possession.” That, I think, conclusively 
shows that a mortgagee who had no right 
to enter was ‘not affected by any adverse 
possession.’ i ` 

In Karan Singh v. Bakar Ali Khan (10), 
the plaintiff, a simple mortgagee, sued to 
enforce his charge. The mortgages were 
executed in the year 1862 on behalf of 
the daughter’s sons of the last male owner. 
The property was in the possession of 
his widow -till the end of 1860. It 
appears that on the death of the widow, 


disputes arose as to the title to the 
property between the defendant, Karan 
Singh, and the daughter's sons of the 


last male owner, each claiming the property 
as his. Neither party was in possession, 
the Collector having taken possession of 
the property in 1861 soon after the 
death of the widow to seaure the Govern- 
ment Revenue, pending the settlement of 
the disputes between the rival claimants. 
The mortgages were executed in January 
and October of 1862 on behalf of the 
daughter’s sons, when they were not in 
possession of the property and before 
the disputes as to title were settled. In 
1863 by an award, the title of the 
defendant, Karan Singh, was established 
against the daughter's sons in a proceeding 


29) 14 M. I, A, 101 at p. 111; 16 W. R. 19 (P. C.); 
8 B. L. R. 122; 2 Suth, P. O, J. 457; 2Sar, P. C, J. 698; 
20 Ri. BR 124, ý 
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to which the mortgagee was not a- party 
and the Collector handed over possession 
of the property to Karan Singh and also 
paid him the income of the estate in- 
his hands. The plaintiff brought the suit 
in July 1874 and the defendant pleaded’ 
that he had been in adverse possession for 
the statutory period of 12 years from the 
year 1861, treating the possession of the 
Collectér as his possession. If the defend- 
ants contention was correct, it is 
obvious that the mortgagee would not be 
entitled to sue to enforce: his mortgages, 
as the effect of the defendant's possession’ 
would have been to extinguish the title 
of the mortgagor from the year 1861° 
[Rajah of Venkatagiri v. Isakapalli Subbiah 
(30) and Nandkumar Dobey v. Ajodhya Sahu’ 
(7) ]. The sole question in the case, therefore, , 
was whether the defendant was in adverse, 
possession from 1861. When their Lordships 
speak of the possession of the plaintiff 
or of the possession of the defendant’ 
adverse to the plaintiff, they were, I’ 
think, referring to the mortgagor under 
whom the. plaintiff claimed, as they’ 
speak of possession and adverse possession 
in 1861 before even the mortgages were 
executed. There is really no warrant for 
the inference that their Lordships assumed' 
that a suit by a simple mortgagee to. 
enforce his charge by sale was a suit for’ 
possession, that such a mortgagee was 
entitled to possession or that such a suit 
was governed by Article 145 of the 
Limitation Act of 1871, corresponding to 
Article 144 of the Acts of 1877 and 1908. 
In the Act of 1859, there was no special 
provision for suits: by a mortgagee except’ 
that, in suits by a mortgagee to recover 
possession of the mortgaged properties 
from the mortgagor in Courts established 
by a Royal Charter, the time when the 
cause of action arose was defined by section 
6. They were governed by clause 12 of 
section I and even a suit by a hypothecatee 
to .enforce his charge was held to be a 
suit for recovery of an interest in im-" 
moveable property and the period of 


- limitation was 12 years from the time the 


canse of action’ arose. [Surwan Hussein v. 
Shahazadah Golam Mahomed (16), Ohettt 
Goundan v. Sundaram Pillai (15) and — Junes-^ 


(80) 26 M, 410 at p. 417. ° 
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war Dass v. Mahabeer Singh (17).] Sir Barnes 
Peacock is reported to have said tbat "if land 
is mortgaged as security for a loan, in ad- 
dition to a covenant for payment of 
the money, the mortgagee may sue 
mortgagor for a breach of the covenant, and 
he may also bring an action of ejectment to 
recover the land mortgaged as a collateral 
security. It appears to me that the charge 
upon the land created an equitable interest 
in the land, and that a suit brought to 
enforce that charge is in substance and ir 
effect a suit for the recovery of that interest”, 
seo page 174in 9 W. R. A simple mortgagee 
under the Transfer of Property Act can 
neither-bring ejectment to recover the land 
mortgaged, nor can it be said that his 
right is an equitable interest. As pointed 
out by Seton Karr, J., in the same case, it 
must be admitted that the language of 
the Artisle was not quite appropriate as 
applied to a suit to enforce acharge by 
sale. Clausé 12° was, however, applicable 
whether the suit was against the moriga- 
gor or persons claiming under him or 
against a trespasser in possession. When 
the Act of 1859 was repealed and the 
Act of 1871 passed, a special Article 
was enacted in respect of suits to enforce 
payment of money charged on land, riz., 
Article 132, Avticle 149 in respect of suits 
in the Chartered High Courts to recover 
` possession of the morjgaged property from 
the mortgagor, and Article 135 for similar 
suits in moffusil Courts, but the words 
"from the mortgagor” are omitted, It has 
been held that Article 135 applies to 
suits for possession against both mortgagors 
and strangers [Shurnomoyee Dasi v. Srinath 
Das (31)]. There was no special Article 
as regards suits for foreclosure (that was frst 
introduced in the Act of, 1877, Article 
147). Clause 12 was re-enacted as: Article 
145, but with achange in the wording, 
Instead of tbe words ‘for the recovery 
of? the words ‘for - possession of were 
substituted, which are even loss appropriate 


to a suit for sale. It is admitted that 
Article 132 of the Act of 1871 was 
applicable to suits by a simple  mortga- 


gee instituted against the mortgagors or 
persons claiming under ,them to enforce 


(31) 12 C, 614 at p, 620, 


the. 
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the charge by sale of the mortgaged 
property, and the Privy Council in 


Vasudeva Mudaliar v. Sriniwasa Pillai (21) 
say that it was perfectly settled that 
such snits were governed by that Article. 
The Privy Council im. the above case 
make no distinction whatever between 
suits against  morigagors and against 
strangers in possession of the mortgaged 
property and the Janguage of the Article 
does not warrant any such distinction. 
But we are asked to infer that their Lord. 
ships in the case of Karan Singh v. Bakar 
Ali Khan (10) assumed without question or 
discussion that such a suit was not. governed 
by Article 132, but was a suit for possession 
against a stranger in possession of immoye- 
able property governed solely by the resi- 
duary Article 145, that they assumed 
unnecessarily a metaphysical possession in 
the simple mortgagee and that he was 
affected by a vicarious bar. I decline to 
draw any such inference. The Privy Coun- 
cil characterised Act XIV of 1859 as an 
inartificially drawn Statute and the later 
Act of 1871 as a "more carefully drawn 
Statute" [see Maharaud Fattehsangj? Jaswant- 
sangjt v. Desai Kullianrazsi Hakoomutrazjt (82) 
and Delhi and London Bank Limited v. Orchard 
(33) ]. It seems to me that the Legislature in 
ls71 specially enacted Article 132 for 
all .suits by simple mortgagee to enforce: 
the payment of money charged by sale of. 
the property mortgaged instead of leaving 
some suits to be governed by that Article 
and others by Article 145. 

It is unnecessary to deal with the other 
cases as they arereviewed by Munro, J., in 
Parthasarath i Naikan v. Lakshmana Naicken 
(1) and Karamat Hussain, J., in Nandan 
Singh v. Jumman (4). 

In England, the matter is settled by 
Statute. I may, however, refer to a 
passage in the judgment of Farwell, J., in 
the case of Nisbat § Potts’ Contract, Inve (14), 
in the first Court wherein he holds that a 
charge on tha property can be enforced 
against a trespasser who acquired a title 
to the property by adverse possession. 
Nisbet & Potts’ Contract, In re (14). 


Reference answered in the negative, 
(32) 21 W. R. 178 (P.C.); 13 B. L. R. 254; LI, A, 
84; 10 B. H. C. R. 281. 
(83) 3.0.47 (P 0.) 4L. A. 127; 8 Sax. P. O. J. T2 
8 Suth. P. C, J. 428; 7 P. R. 1878; 1 Ind, Jur, 467, . 
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ASKAR MIAN V, SAHEDALI BARA, 


CALCUTTA HIGH COURT. 
Szconp Civin APPEAL No. 907 or 1911. 

i July 27, 1911. 
Present:—Justice Sir Asutosh Mookerjee Kr., 
Mr. Justice Richardson. 

ASKAR MIAN AND OTHERS- 
DEFENDANTS—ÅPPELLANTS 
versus 
SAHEDALI BARA BHUYIAN AND OTHERS 
— PLAINTIFFS—RESPONDENTS. 

Assam Land and Revenue Regulation (I of 
1886), ss. 89, 164 (1), 85, 836—Application for regis- 
tration of name by purchaser of land dismissed—Sutt 
for declaration and possession in Civil Court, if main- 
tainable Jurisdiction—Renewal of Settlement by 
vendor after sale, effect of. 

Where the plaintiffs purchased lands from the 
defendants and applied for the registration of their 
names under the Assam Land and Revenue Regola- 
tion, 1886, but their application was refused by reason 
of the opposition of the defendants, who repudiated 
the sale: 

Held, that the Civil Court was competent not 
only to declare the title of the plaintiffs, but also to 
place them in possession of the disputed property 
by ejectment of the defendants. [p. 425, col. 1.] 

Held, further, that the mere fact that the defend- 
ants obtained a renewal of the settlement from the 
Revenue Authorities after the sale, did not create 
in Ku a right which they did nob possess. [p. 425, 
col. 1. 

Section 164, sub-section (1) of the Assam Land and 
Revenue Regulation must be read along with, and 
is controlled by, the concluding clause of section 39 
of the same Act. ['p..426, col. 2.] 

Appeal against the decree of the Sub- 
ordinate Judge of .Cachar, dated the 16th 
January 1911, reversing that of the 
Munsif of Hailakandi, dated the 30th June 
1910, : 

Babus Manmatha Nath Mookerjee and 
Salendra Nath Mukherjee, for the Appellants. 

Babus, Gobinda Ohunder Dey Roy and 
Hemendra Kumar Das, for the Respondents. 

Babu Ram Charan Mitra, for the Govern- 
ment. : 


JUDGMENT.—This appeal is directed 
against a decree in favour of the plaintiffs- 
respondents for recovery of possession of 
land upon declaration of title. The Courts 
below have concurrently found that on the 
3rd September 1896, the lands were purchas- 
, ed by the plaintiffs from the defendants. 
Notwithstanding this sale, the defendants 
got themselves registered under the provisions 
of the Assam Land and Revenue Regulation 
and kept the plaintiffs out of possession; 
the latter have consequently’ been driven 
to seek the assistance of the Court. 
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The defendants originally held under a 
settlement which was in operation from the 
Ist April 1888 to the 31st March 1898. 
In 1894, there was a survey for the purposes 
of a fresh settlement, but the term of the 
previous settlement was extended for two 
years and the new settlement did not 
take effect before the Ist April 1900. At 
the time when the new settlement was made, 
the defendants were able to obtain settle- 
ment from the Revenue Authorities, notwith- 
standing that they had parted with their 
rights, by reason of two circumstances; 
namely, first, that the settlement was based 
on the survey of 1894 when they were 
landholders lawfully in possession; and 
secondly, that after the transfer to the 
plaintiffs, the defendants took a sub-lease 
from them and were in actual occupation 
when the settlement was made in 1900. 
Subsequently, the plaintiffs applied to the 
Revenue Authorities to register their names; 
but their application was refused in 1907 
by reason of the opposition offered by the 
defendants, who repudiated the sale. Con- 
sequently on the 1st September 1908, the 
plaintiffs instituted this suit for recovery 
of possession upon declaration of title. The 
Subordinate Judge has found upon the 
question of title in favour of the plaintiffs 
and no attempt has been made in this Court 
to assail the accuracy of his conclusion. 
But it has been argued that the Civil Court 
is not competent to make a decree for 
possession, and in support of this view, 
reliance has been placed upon the cases of 
Madhub Nath Surma v. Mayarani Medhi (1) 
and Patan Maria v. Bhabiram Dutt . Barna 
(2) On the other hand, reference has 
been made by the plaintiffs-respondents to 
the decision in Hedlot Khasia v. Karan 
Khasiani (3) in support of the view that a 
decree for possession may be made by the 
Civil Court in favour of the successful 
plaintiffs. As the question raised is not 
free from difficulty and as its determination 
may affect the revenue administration of the 
Provinee of Assam, we thoughtit proper 
to invite the assistance of the Government 
Pleader who has now ascertained the views 


(1) 17 C. 819. 
(2) 24 C. 289, 1 0. W. N. 94. 
(3) 18 Ind. Cas. 377; 15 C. L.J. 241. 
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of the Revenue Authorities on the subject 
and has communicated them to us. After 
a careful consideration of the arguments 
addressed to us on both sides, we have 
arrived at the conclusion that ib is com- 
petent, to the Civil Court, not only to 
declare the title of the plaintiffs, but also 
to place them in possession of the disputed 
property by ejectment of the defendants. 
Sections 8 and 9 of the Assam Land 
and Revenue Regulation, 1886, define the 
status of a landholder, as a person who 
has a permanent heritable and transferable 
right of use and occupancy of kis land. 
Consequently, when the defendants, who 
were themselyes landholders, transferred 
the property to the plaintiffs, the latter 
acquired the status of a landholder. The 
plaintiffs were, however, at the time when 
they applied for registration of their names, 
out of possession, and their application was 
properly rejected by the Revenue Anthori- 
ties. But this did not affect their 
title as landholders. This is plain from 
section 39 of the Regulation, which is in 
these terms: “subject to the provisions: of 
section 151, the order of a Settlement Officer 
as to the person to whom a settlement should 
be offered, the amount of revenue to be 
assessed and the nature and term of the 
settlement to be offered, shall be final, and 
a settlement concluded with that person 
shall be binding on all persons from time 
to time interested inthe estate; but except 
as provided by sections 35 and 36, no 
person shall, merely on the ground that 
a settlement has been made with him or 
with . some person through whom he 
claims, be deemed to . have acquired any 
right to or over any estate, us against any 
other person claiming rights to or over that 
estate." Sections 35 and 36 have no appli- 
cation to the ease before us, as they “refer 
to cases of refusal of settlement by the 
Revenue Authorities. It is consequently plain 
that the mere fact that the defendants 
have obtained a renewal of the settlement 
from the Revenue Authorities, does not 
create in them a right which they do not 
possess. Weare not unmindful that these 
sections must be read along with section 154 
on which much reliance has been placed 
by the defendants-appellants. Sub-section 
(1) of section. 154,. no doubt, provides 
gt = beak u$ ai KU: 
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that except when otherwise expressly 
provided in the Regulation or in rules 


issued under the Regulation, no Civil Court 
shall exercise jurisdiction in the matter 
of questions as to the validity or effect of 
any settlement or as to whether the 
conditions of any settlement are stil in 
force; but this provision must be read along 
with, and is obviously controlled by, the 
concluding clause of section 39. It is 
further clear that the plaintiffs do not 
raise any question as to the validity or 
effect’ of the settlement, nor do they seek 
to alter the conditions of the settlement by 
the Revenue Authorities. Their object is 
to substitute themselves in place of the 


. defendants; in other words, to acquire the 


property as settled by the Revenue Authori- 
ties with the defendants. Consequently, it 
cannot be maintained that the object of 
this suit is to raise a question which falls 
within clause (a) of sub-section (1 of 
section 154. Equally unfounded is the 
contention that the claim for recovery of 
possession is barred under clause (m) of 
sub-section (1) of section 154, which merely 
provides that no Civil Court shall exercise 
jurisdiction in any matter respecting which 
an order expressly declared by the 
Regulation to be final subject to the 
provisions of section 151, has been passed. 
The view we take, is strengthened by an 
examination of clause (a) of  sestion 62, 
which lays down that nothing contained in 
Chapter IV and nothing done in accordance 
therewith shall be deemed to preclude any 
person from bringing a suit in the Oivil 
Cotirt for possession of, or for declaration 
of his right to, any immoveable property 
io which he may deem himself entitled, 
The suit now before us is clearly of this 
description. The application of the 
plaintiffs for registration was rightly 
refused by the Revenue Authorities; they 
were atthe time out of possession, which, 
as is clear from section 53, isan essential 
requisite for an order of registration, , 
The only remedy of the plaintiffs was to 
institute a suit in the Civil Court, as they 
have done, for declaration of their right 
and for recovery of possession. The 
appellants have contended, however, that 
the plaintiffs should obtain a mere decla. 
ration in this suit, and should then apply 
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to ‘the Revenue . Authorities to register their 
names and to place them in possession. 
But, apart from the fact that the Revenue 
Authorities cannot register the name of 
& person who is out of possession, we 
must bear in mind what was properly 
emphasised by the Government Pleader 
namely, that they have no power, in fact, 
they have no machinery, to give possession, 
“except in the cireumstances mentioned in 
sections 12, 54 and 116, which do not cover 
the case before us. Consequently, if we 
were to accede to the contention of the 
appellants and to give the plaintiffs a mere 
declaration, the declaratory decree would 
be infructuous; in fact in this very case, 
the Board of Revenue, in dealing with the 
application of the plaintiffs for registration 
of their names, said in 1907 that they must 
obtain possession from the Civil Court 
before their names could be registered. We 
hold accordingly, upon a review of the 
statutory provisions on the subject, that 
the Civil Court is competent to make not 
only adecree for declaration of title but 
also for recovery of possession. This, as we 
have been informed by the Government 
Pleader, is precisely the view of the Revenue 
Authorities. We have been pressed, however, 
with the decisions of Madhub Nath Surma 
v. Mayarani Medhi (1) and Patan Maria v. 
Bhabiram Dutt Barna (2), which to some 
extent support the ‘contention of the 
appellants. But we observe that in those 
cases, the provisions of section 62 were 
“not brought to the notice of the Court; and 
we also notice that in the later case of 
Hedlot Khasia v. Karan Khasiani (3) a deéree 
for possession on declaration of title. was 
made, notwithstanding the earlier decisions. 
We follow accordingly the decision of 
Hedlot Khasia v. Karan Khasiani (8) and 
hold that the decree for possession made 
by the Subordinate Judge must be main- 
tained. 


The result is that the decree of the Sub- 
ordinate Judge is affirmed and this appeal 
Jismissed with costs. 


Appeal dismissed. 
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CALOUTTA HIGH COURT. 
Ssconp Civin ApPEALs Nos. 222 & 811 vo 327 
or 1912, 

August 19, 1915. 

Present:— Justice Sir Asutosh Mookerjee, KT; 
and Mr. Justice N. R. Chatterjea. . 
LOKE NATH SINGH. AND OTHERS — 
DsFENDANTS-——JUDGMENT-DEBTORS——À PPELLANTS 
versus 
GAJU SINGH AND GTHERS —PrAINTIFES— 
DECREE-HOLDERS— RESPONDENTS, 

Egecution--Decree against one set of defendants on 
contest, against another by consent—Appeal against 
whole decree by contesting defendant—Hxecution, limi- 
tation for-—-Limitation Act (IX of 1908), Sch. I, Art. 
182, cl. (2). 

A person who is a party to a compromise cannot 
challenge the validity of the consent decree by way 
of appeal, but the party to the suit who has not 
joined in the compromise is competent to appeal 
against the deoree if he has been prejudiced theraby. 
[p. 428, col. 1.] 

Ina suit where a decree has baen obtained against, 
one sct of defendants by consent and against the other 
on contesband the contesting defendant appeals 
against the decree andthereby the validity of the 
entire decree is in controversy in the appeal, the 
decrec-holder is entitled to the benefit of clause 2 
of Article 182 of Schedule I.to the Limitation 
Act, 1908, in execution of the decrec against both sets 
of tho defendants. [p. 429, col. 1.] 

Appeals against the decisions of the 
District Judge of Patna, dated the 11th 
March 1912, affirming those of the Sub-. 
ordinate. Judge of Bankipur, dated the 22nd 
December 1911. 7 

Sir Rash Behary Ghose, Babus —Joges 
Ohunder Roy and Ganes Dut Singh, for the 
Appellants. . i 

Babus Umakalt Mukherjee, Biraj Mohan 
Mojumdur, Surendra Kumar Bose and Bankim 
Ohunder Mukherjee, for the Respondents. 

JUDGMENT.—This appeal is directed: 
against an order in proceedings in execution 
of a decree for delivery of ‘possession of 
land made on the 17th September 1903: 
The question in controversy is, whether an 
application for execution of this decree, made 
on the 7th May 1910, is barred by limitation. 
The Courts below have concurrently held 
that the application is not barred. We are 
now invited by the judgment-debtors to hold 
that this view is erroneous inlaw. For the 
determination of the question raised before 
us, it is necessary to recapitulate the essential 
facts, which are all admitted. 

The plaintiffs sued two sets of persons, 
who may be called 4A and B, for recovery 
of possession of land. A petition of compro- 
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misë was filed on behalf of ‘some of the 
defendants, The Court came to the 
conclusion that the compromise was oper- 
ative only as regards some of them (A) and 
gave effect to it to that extent. The suit 
was heard on the merits as against all the 
other defendants (B). The result- was a 
two-fold decree, first, for possession as 
against the consenting defendants (A), 
without mesne profits or costs; and, secondly, 
for possession against the contesting defend- 
ants (B), who were made liable for costs 
and mesne profits. B appealed to the 


District Judge and valued their appeal at. 


the value of the subject-matter of the 
entire property involved in the suit in the 
Court of first instance. They did not join 
Aas respondents; the only respondents to 


the appeal were the successful plaintiffs. 
The appeal was preferred on the 25th 
January ‘1904. The parties, however, 


agreed to await the decision’ of this Court 
in an analogus litigation, which had been 
brought up here by way of first appeal, 
After the disposal of that appeal by this 
Court, the appeal before the District Judge 
was taken up, and was dismissed on the 
8th May 1907, on the footing of the agrée- 
ment that the parties would abide by the 
decision of the High Court in the suit 
previously mentioned. 


. FR'The present application for execution of 
the decree of the 17th September 1903 
was made on the 7th May 1910. On the 


28th August, writ for delivery was issued;. 


and it is alleged that the decree-holders 
were placed in possession on the 5th Septem- 
ber. On the 29th September, however, 
objection was taken by the judgment-debtors 
that the decree was incapable of execution 
as the rights thereunder had been extinguish- 
ed by the Statute of Limitation. The Courts 
below have overruled this contention. On 
the present appeal, the controversy has 
centred round clause 2 of the third column 
of Article 182 cf the Schedule to the Indian 
Limitation Act. That clause provides that 
an application for execution of a decree of 
a Civil Court not provided for by Article 
188 or section, 43 of the Code of 1908 
must be made 
date of the final decree of the Appellate Court 
or the withdrawal of the appeal, where 
there has been an appeal. On behalf of 
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‘the’ judgment-debtors appellants reliance had 


been placed upon the cases of Sreenath v. Brojo 
Nath(1);Wése v. Raj Narain Chuckerbutty (2); 
Hur Proshad v. Enayet Hossain (3); Raghu- 
math Pershad v. Abbul Hye (4); Christiana 
Benshawn v. Benarast Proshad (5); Sangram 
Singh v. Bujhavat Singh (6); Mashdat-un-nissa 
v. Rant (7) and Badi-un-nissa v. Shams-ud-din 
(8). On the basis of thesedecisions the argu- 
ment has been founded that as the decree- 
holders could have executed the consent 
decree obtained by them against A, notwith- 
standing the pendency of the appeal 
preferred by B, they could not claim the 
benefit of clause (2) of the third column 
of Article 182. The contention in substance 
is that in reality there are two completely 
distinct decrees on the same sheet of paper 
and:the fact that an appeal had been 
preferred by B against one of these decrees, 
does not entitle the decree-holders to an 
extension of time against A in respect of 
the other decree. It is further pointed 
out that not only was not an appeal prefer- 
red against the consent decree, but under 
the law an appeal could not have been 
preferred against that decree, Sir Rash 
Behary Ghose for the appellants has, how- 
ever, drawn our attention to the decisions in 
Mullick Ahmed Zumma v. Mahomed Syed (9); 
Basant Lal v. Nojmunnissa Bibi (10); Gunga- 
moyee v. Shib Sunker (11); Nundun Lal v. Rai 
Joykishen (12); Kristo Churn Dass v. Radha 
(13); Nurul Hasan v. Muhammad 
Hasan (14); Muthu v. Chellappa (15) and Gopal 
Ohunder v. Gosain Das Kalay (16). 
Some of these cases nre possibly distinguish- 


09; 4 B. L. B. Ap. 99. 
. 258; 19 W. R. 30 (F. BJ), 
1, 


26. 

Ind. Cas. 685; 19 C. W. N. 287 
; A. W. N. (1881) 128 

; A. W. N. (1889) 207. 

2; A. W. N. (1895) 20. 

; 6 C. L. R. 578. 

V. N. (1853) 179. 


y 
"L. R. 430. 
(12) 16 C. 598. 
(18) 19 0. 750. 
ay 8 A. 573: A. W. N. (1886) 237. 
(15) 12 M. 479. 
(16) 25 0. 594 2 C. W. N. 556 
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able, but it has not been disputed that 
from the others a rule is deducible which 
would negative the contention of the ap- 
pellants. On behalf of the respondents, 
reliance has been placed particularly upon 
the cases of Badt-un-nissa v. Shams-ud-din(8); 
Gopal Ohunder v. Gosain Das (16); Ashfaq Hu- 
sain v. Gauri Sahai (17), which, it bas been 
contended, negative the position taken up by 
the appellants. 


It is not necessary for our present 
purpose to determine the true scope and 
meaning of the term ‘appeal’ as used in 
clause 2 of the third column of Article 
182; upon that matter there has been 
divergence of judicial opinion. While a 
narrow view was taken in some of the 
cases already mentioned, a wider interpreta- 
tion was placed upon the term in the cases of 
Abdul Rahiman v. Moidin Saiba (18); Shivram 
v. Sakharam (19), Viraraghava Ayyangar v. 
Ponnammal (20) and Krisinama v. Mangammal 
(21). In these cases the position was main- 
tained that time ran against the decree-holder 
from the date of the final decree in the 
appeal, irrespective of the question whether 
the appeal did or did not imperil the 
decree whereof execution was ultimately 
sought, We'do not propose to enter upon 
an examination of this wide problem for 
two reasons; first, because, even if the view 
be maintained that a decree-holder is 
entitled to the benefit of the extended 
time contemplated by clause (2) of Article 
182 only when the decree whereof execution 
is sought, is imperilled by the appeal, the 
position taken up by the appellants cannot 
be sustained; and secondly, because the 
contention of the appellants must fail in 
view of the decision of the Judicial Com- 
mittee in Ashfaq Husain v. Gauri Sahai (17). 

As regards the first point, it is clear 
that although a person who is a party 
to a compromise cannot challenge the 
validity of the consent decree by way of 
appeal, it is competent to aparty to the 
suit, who has not joined in the compromise, 


to appeal against the decree if he has been 

(17) 9 Ind. Cas. 975; 15 C. W. N. 376; 8 A. L. J. 832; 
9 M. L. T. 380; 13 Bom. L. R. 307; 4 Bur. L. T. 121; 
21 M. L. J. 1140; 88 I. A. 37; 38. A. 264 13 0. L. J. 
951. 

(18) 22 B. 500. 

(19) 1 Ind. Cas, 459; 33 B. 89; 10 Bom. L. R, 989. 

a 28 M. 60; 9 M. L, J. 284 

21) 26 M. 91, 
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prejudiced thereby. This has been 
recognised in suits for partition of joint 
properties where a decree has been made by 
consent of some only of the parties to the liti- 
gation: Nityamoni Dasi v. Gokul Chandra Sen 
(22). It is also clear that circumstances may 
be imagined in suits of other description, for 
instance, suits for contribution or even suits 
for possession of joint property where, in the 
event of a compromise amongst some only of 
the parties to the litigation, another person, 
a party to the suit but nota party to the 
compromise, may challenge the decree by 
way of appeal on the ground that he has 
been prejudiced thereby. In the present 
instance, we have the unquestionable fact 
that the contesting defendants did prefer an 
appeal against the entire decree. In that 
appeal, there was, to use the language of the 
decision in Ramchandara Gopal v. Antaji 
Vasudev (23), the chance or risk of the Appel- 
late Court modifying the decree of the trial 
Court. The entire decree was under appeal 
and was in peril. It is worthy of note that 
the contesting defendants were in a manner 
constrained to appeal against the entire 
decree. The plaintiffs sought a decree for 
ejectment of the defendants; the relief 
claimed was a joint decree against all of 
them. The result of the consent decree and 
of the decree on contest was that there was 
a decree for possession in favour of the 
plaintiffs against all the defendants, but 
against some, the decree was by consent 
while against others, it wason contest. 
The decree did not define the precise position 
of the defendants who had entered into the 
compromise. It did not specify their share 
in the property if they were in joint posses- 
sion; if they were in occupation of demar- 
cated plots, the decree did not define such 
portions. The result was that the decree, 
though made by consent as to a portion and on 
contest as to the remainder, was still a joint 
decree, in the sense that, if maintained, it 
entitled the plaintiffs to recover possession ` 
of the entire property in dispute from all 
the defendants jointly. The contesting 
defendants appealed against this decree. As 
the decree did not define their position, they 
were bound to appeal against the whole 


9 Ind, Cas. 210; 13 C. L., J. 16. 


(22) 
j 5 Bom. Li R. 785. 
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(decree. “It is ‘thus plain that the validity of 
the entire decree was in controversy in the 
appeal, and from this point of view, the 
.plaintiffs-decree-holders would undoubtedly 
‘be entitled to the benefit. of clause 2 of 
, Article 182: Gopal Olhunder v. Gosain Das 
(16); Badi-un-nissa v. Shams-ud-din(8). Some 
.Stress has been laid upon the decision in 
Ohrisiana Benshawn v. Benarast Proshad (5), 
.Whieh ‘is clearly distinguishable and is of 
no assistance to the appellants. In that 
| case, there were two distinct decrees, one in 
favour of some of the defendants against 
.the plaintiff, the other in favour of . the 
.plaintiff against.the other defendants. An 
appeal was preferred . against the latter 
portion of the decree; that appeal did not 
and could not imperil the other portion 
„of the decree. In these cireumstances, the 
decree-holder was rightly held not entitled 
.to the benefit of clause (2) of Article 189. 
Nor is the decision of the Judicial Com- 
mittee in Batuk Nath v. Munni Det (24) of 
_any avail to the appellants. In that 
- ease, there was no decree of the Court 
.of Appeal, because the appeal -preferred to 
the Judicial Committee never came up for 
-disposal by their Lordships. The appeal 
was dismissed by the Registrar for non- 
-prosecution, and it was ruled that the order 
of the Registrar was not a decree of the 
Court of Appeal, 


- As regards the second point, namely, the 
effect of the rule deducible from the decision 


of the Judicial Committee in Ashfaq Husain - 


v. Gauri Sahat (17), we are of opinion that 
it is completely destructive of the contention 
‘ofthe appellants. There a joint decree for 
sale of land was obtained by the plaintiffs 
against the defendants. The decree was ex 
parte against one of the defendants and was 
on contest as against the other. The person 
against whom the decree had been made ex 
parte took steps to have the decree vacated 
in so far as she was concerned. The decree, 
‘however, remained untouched as against the 
other defendants. Ultimately, the suit was 
re-tried as against the person at whose 
instance it had been re-opened, and a decree 
was made against her which was confirmed 


(24) 23 Ind. Cas, 644; 36 A. 284 (P. 0.); 19 O. L. J. 
574; 12 A. L. J. 596 16 Bom. L. R, 360; 27 M. L. J. 1 
16 M. L. T. 1; 1 L. W, 729; 18 C, W, N, 740, 
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on appeal, It was ruled that the decree. 
holders were entitled to the benefit of 
clause (2) of Article 182, not only against 
the defendant at whose instance the case 
had been re-opened, but also as against the 
defendants against whom a decree had been 
made on contest in the first instance. The 
Judicial Committee pointed ont that the 
plaintiffs were entitled to a joint decree 
against all the defendants, and that the 
decree originally made was merely a step 
for the attainment of that ultimate object, 
so that time ran as against the decree-holders 
from the date when the final decree was 
made. In the case before us, the plaintiffs 
were entitled toa joint decree against all 
the defendants. On appeal by the contesting 
defendants, the entire matter was re-opened. 
When the appeal was dismissed in the end, 
the decree of the trial Court stood confirmed; 
it is clear that the plaintiffs were entitled to 
wait till the final decree had been made in 
their favour. If tbis view were not taken, 
the plaintiffs might find themselves in a 
position of considerable embarrassment, as 
an attempt to execute against the consenting 
defendants alone a decree which did not 
define their liability, might lead to obvious 
complications. In our opinion, the plaintiffs 
were not bound to execute the decree till the 
final disposal of the appeal. 

We hold accordingly that the view taken 
by the Courts below is correct and that the 
application for execution is not barred by 
limitation. We may add that on behalf of 
the appellants, Babu Joges Chandra Roy 
candidly admitted that the justice of the case 
was entirely with the respondents and that it 
was iniquitous on the part of the appellants, 
who had consented to a decree against them- 
selves, to urge every conceivable objection 
against the execution of that decree. In that 
estimate of the merits of the case, we entirely 
agree. 

The result is that the decree of the 


^ District Judge is affirmed and this appeal 


dismissed with costs. We assess the hearing 
fee at one gold mohur. 

Similar orders will be drawn up in each 
of the other appeals which will consequently 
be dismissed with costs, one gold mohur in 
each case. 


Appeals dismissed, 
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RAMNATH GAGOL 0; PITAMBAR DEB, | 
‘CALCUTTA HIGH COURT. 
First Civin Appran No. 59-or 1912. 
August 24, 1915. 


- Present: — Justice Sir Asutosh Mookerjee, Kr., 


and Mr. Justice Roe. 
RAMNATH GAGOI—P ramstirr— 
APPELLANT 
Versus 


. PITAMBAR DEB GOSWAMI-DEFENDANT 


—RESPONDERT. A 
Partnership, constitution of—Partners, rights of, 
to purchase partnership property—Settled | account, 
action for balance of, maintainability of—Contract 
Act (IX of 1872), s. 180—HBuilor and batlee—Suit 
against wrongdoer, who can maintain, 
A partnership is constituted whenever the parties 


^ have agreed to carry on a business or to share the 


profits in some way in common.  |p. 481, col. 2.] 
A partner is entitled to purchase partnership 


. property, provided there is full disclosure, and the 


parties are at arm's length. Ibis only whero tho 
real truth is concealed and the facts are not 


"disclosed that one partner has a legitimate grievance 


against the other. [p. 482, col. 1.] 
An action for the balance of a settled account 


. would not be restrained merely because there were 


other unsettled accounts between the parties. (p. 432, 
cols. 1 & 2.] 

Under section 180 of the Contract Act either the 
bailor or the bailee may bring a suit against a third 
person for deprivation or injury to chattel bailed, 
the latter by virtue of his possession, the former by 


. reason of his property. [p. 432, col. 2; p. 438, col. 1.] 


. December 1911. 


Appeal against the decreeof the Sub. 
ordinate Judge of Sibsagar, dated the 18th 


Babus Tarakishore Chaudhuri, Brajalal 
Chakrabarty, Hirendra Nath Ganguli and 
Kshitis Ohandra Charkabarty, for the Appel- 
lant. 


Babu Biraj Mohan Mojumdar, Mr. N. O. 


Bardolat and Babu Probodh Kumar Das, for. 
. the Respondent. 


JUDGMENT.—This is an appeal by the 


' plaintiff for recovery of eight elephants or, 


in the alternative, of their price. The facts 
material for the determination of .the rights 


' of the parties lie in a narrow compass, and 


"may be briefly narrated. The defendant, 


the Gossain of Garamur Satra, took a lease 
from Government of the Dayang Dhausiri 
Mahal No.6 in the district of Sibsagar for 
the purpose of catching elephants during 
the years 1909-1910 and 1910-1911. The 
license fee was Hs. 2,750 per annum. On 
the 8rd July 1909, the defendant took the 
plaintiff as a partner in the venture, and 


the terms settled between them are set out in 
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a letter of that date written by the defendant to 
the plaintiff. The contract was subsequently 
embodied in a formal deed of agreement 
executed on the 24th November 1909. 
The substance of the arrangement was 
that the plaintiff became a partner to the 
extent of a half share, and was authorised 
to manage the works, such as building 
stockades, catching elephants, &e. It was 
further agreed that at the time of the sale 
of the captured elephants, the plaintiff 
would give intimation to the defendant, 
so that the sale might be conducted in 
the presence of a representative of the 
latter. The plaintiff was made liable to 
pay 2 half share ofthe license fee in four 
equal  instalments. The elephants were 
captured in five places during the first three 
months of 1910, Loengtha, Rungma, Bokajan, 

Hazat Ali stockade at Depupani, Itonia ` 
stockade at Depupani. Two methods were 
adopted for capture of the elephants, viz., 
melalastkar or the noosing of wild elephants 
by mahouts mouuted on tame elephants, 
and khedasikar i. e, the driving of wild: 
elephants into a stockade. With regard to 
melulasikar, two sets of persons had interest 
in the elephants captured, viz. the mahaldars 
or licencees from Government, who had a 
one-fourth share and the kunkidars or the 


owners of tame elephants, who had the 
remaining three-fourths share. As regards 
khedasthar, three sets of persons had 


interest in the elephants captured, viz., the 
mahaldars who had one-fourth, the gardars 
or builders of the stockades who had a 
half share, and the kwnkidars or: owners 
of the tame elephants employed to take the 
wild elephants out of the stockade, who 
had the remaining one-fourth share. It is 
obvious from the preliminary statement 
that the title to an elephant captured conld 
be transferred only with the assent of all 
the persons who possessed an interest in 
the animal It may also be added that it 
is customary to allot to the lessee of the 
mahal the biggest elephant ‘caught if the 
operations are exceptionally successful; and 
the defendant in this case was particularly 
anxious to secure an elephant worthy of 
his position. Animals were captured, as 
we have said, during the first thres months 
of 1910, and the evidence shows that 
they were valued and _ sold, some. to 
strangers, while others were taken by one 
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or other of the parties interested in the. 


capture. On the 28th February 1910, a 
tusker six feet nine inches high was captured, 
was marked down to the Gossain as worthy 
of his position, and was actually delivered 
to him in the first wéek in April; its 
value, Rs. 1,500, was debited in the account 
against the defendant. About this time, the 
defendant discovered that another tusker 
eight feet three inches high had been captured 
on the.25th March in the Hazat Ali Stockade 
and had been marked down to the plaintiff. 
The defendant resented this and he appealed 
to the plaintiff and his brother to let him 
have this elephant for the sake of his 
dignity. This request passed unheed- 
ed and the plaintiff removed with eight of 
the newly caught elephants and with others 
belonging to himself to Akhoy Phutya, 
about 50 miles distant from the depot at 
Yamguri, where all the captured elephants 
were brought. The defendant, thus baffled, 
sent information to the Police that the 
plaintifi was absconding with elephants. 
The result was. that the Police intervened 
and attached the elephants; one was sold 
while under attachment, and seven others 
were made over to the agent of the de- 
fendant on the 13th May 1910. Attempts 
at a settlement proved abortive, and on the 
lst October 1910, the plaintiff commenced 
this action for recovery of the elephants 
taken away from him or for their value. 
The defendant resisted the claim mainly 
on the ground that plaintiff had not ac- 
quired an absolute and exclusive title to 
the animals, that he had no enforcible claim 


till the partnership accounts were adjusted,- 


and that if the accounts were settled, it 
would be found that a large sum was due 
from the plaintiff to the defendant. The 
Subordinate Judge has dismissed the suit. 
He has held that in the suit as framed, the 
partnership accounts could not be adjusted, 
and that till the accounts between the 
parties were adjusted, the plaintiff was not 
entitled to relief, 


The plaintiff has appealed to this Court 
and has contested the grounds for the 
decision of the Subordinate Judge; he has 
also suggested that, if necessary, leave 
should be granted to. amend the plaint and 
: to convert the suit into one for partner- 
ship accounts, so that the rights and 
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liabilities of the parties might be investigated 
and determined, 

We may state at the outset that there 
is no room for controversy that the plaintiff 
and the defendant were partners, for as 
Sir Montague Smith said in Mollwo, March 
&§& Co v. Court of Wards (1), a partnership 
is constituted whenever the parties have 
agreed to carry on business or to share 
the - profits in some way in common: 
Pooley v. Driver (2). What then was the 
position of the parties as partners in this 
venture? It is plain from the evidence 
that the accounts of the captures in the 
different places were made up separately 
i.e, stockade by stockade. Consequently, 
if ib be found that the accounts of one 
stockade have been finally settled, it cannot 
be maintained that the rights of the parties 
in the elephants captured ‘there, remained 
undetermined because the accounts of some 
other stockade had not been finally adjusted. 
Now the eight elephants in dispute as 
described in schedule 8 to the plaint 
were captured as follows—-four,- Nos. 1, 4, 5 
and 8 at Rungma and Bokajan, three Nos. 
2, 6 and 7 in the Itonia stockade, and one, 
No.3, atthe Hazat Ali stockade. As regards 
the Rungma and Bokajan elephants, we may 
state at once that the accounts were not finally 
settled. The oral evidence suggests thatthe 
agent of the defendant was present, made up 
an account and signed a book; these are not 
produced by the plaintiff and Malli Ram, 
the agent, was indeed not even cross- 
examined with regard to these accounts. 
There is no trusworthy evidence to show 
that the prices fixed by the plaintiff for 
elephants caught in these stockades were 
ever submitted.to the agent of the defendant 
for approval, There is, on the other hand, 
indication in the evidence that the Rungma 
and Bokajan stockades were worked solely 
by the plaintiff. Ii is impossible for us 
to hold that the plaintiff has acquired sole 
ownership to the elephants captured at 
Rungma and Bokajan. This portion of the 
claim cannot possibly be sustained and we 
did not, indeed, think, it necessary to hear 
the respondent on this part of the case. 


(1) (1872) 10 B. L. R., 312; 18 W. R. 884; I. A. Sup. 
Vol. 86; on App. 4 P. C. 419. 
(2) (1876, 5 Ch. Di 458; 46 L. J.-Ch, 466; 86 IL, T, 
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Wa have next to deal with elephant 
No. 8 captured lin the Hazat Ali stockade 
and elephants Nos. 2, 6 and 7 in the Itonia 
stockade. In each of these cases, the evi- 
‘dence, in our opinion, proves that complete 
title had vested in the plaintiff. There was 
a sale in each instance with the concurrence 
of all the parties interested in the animal 
and the price fixed was approved on behalf 
of the defendant by Gopal Bhuyan and 
Maliram Khatomal, who was unqnestionably 
the representative of the Gossain as con- 
templated by the deed of agreement. The 
only question is, whether the plaintiff is 
debarred of his remedy, because there has 
not been a complete adjustment of accounts. 
Tt is plain that a partner is entitled to 
purchase partneship property, provided there 
is full disclosure and the parties are at 
arm’s length. It is only where the real 
truth is concealed and the facts are not 
disclosed that one partner has a legitimate 
grievance against the other: Dunne v. English 
(3), Imperial Mercantile Oredit Association v. 
Coleman (4). Indeed, if this principle were 
not adopted, the transaction might not only 
‘be fruitless-but end in loss to the parties. 
Elephants captured cannot be forthwith 
sold to strangers, and there is no ‘reason 
why each partner should not be allowed to 
take some of the animals if the transaction 
is perfectly fair and they are agreed as to 
the prices, We are of opinion that the title 
of the plaintiff cannot be assailed merely 
on the ground that he has purchased 
partnership properties; he did so with the 
assent of all the persons interested in the 
animals, and his purchase was in no sense 
in contravention of the terms of the deed of 
agreement. Is there, then, any reason why 
the plaintiff should be -denied relief, 
because all the accounts had not been adjust- 
ed? The acquisition of an absolute title to 
the fonr elephants mentioned, was not con- 
tingent upon the adjustment of all the 
accounts of the partnership. In this situa- 
tion, the principle formulated by Lord 
Cottenham in Rawson v. Samuel (5) applies, 
viz, that an action for the balance of a 


(3) (1874) 18 Eq. 624; 31 L. T. 75. 

Cit (1878) 6 H. L. 189; 42 L.J Oh. 644; 29 L. T. 1; 
21 w. R. 696. 

(5) (1841) Or. & Ph. 161; 54 R. R. 269; 10 D. J. 
Ch. 214; 8 Jur, 947; 41 E, R. 451. 
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settled account would not be restrained 
merely because there were other unsettled 
accounts between the parties. In the present 
case, there are not even cross-demands ; the 
defendant has not chosen to sue the plaintiff 
for adjustment of: the partnership accounts, 
and he cannot invite the Court to assume 
that the balance of that account would be 
found to be in his favour. Reference may 
be made to the earlier decision in Prestom v. 
Strutton (6), where the pendency of an un- 
settled partnership account upon which the 
balance was in dispute, was held to be no 
ground for an injunction to restrain 
execution upon a judgment which had 
been obtainted upon a note given for a 
balance upon a former settlement. In 
the present case, the plaintiff had acquired 
a complete and  indefeasible title to the 
elephants mentioned; he was in lawful 
possession of them; he was deprived of that 
possession, because the defendants seb 
the Police authorities in motion on 
untrue information, and thus obtained 
possession of the animals. We may 
observe that at least as regards one of the 
elephants, it was argued that the evidence 
showed that the plaintiff was not himself 
the owner as he had made the purchase 
for the benefit of another person. The 
contention in substance is that the suit in 
respect of such elephants could be maintain- 
ed only by the person for whose benefit the 
purchase had been made. There is no found- 
ation for this argument, as section 180 of 
the Indian Contract Act provides that if a 
third person deprivesthe bailee of the use 
or possession of the goods bailed or does 
them any injury, the bailee is entitled to 
use such remedies as the owner might 
have used in the like ease if no bailment 
had been made, and either the bailor or 
the bailee may bring a suit against a third 
person for such deprivation or injury. This 
is good sense and conforms to what is now 
well-settled law in England (Story on Bail- 
ments, section 9838F, Giles v. Grover (7), Jeff- 
vies v. Great Western Railway Oo. (8). As was 


(6) (1792) 1 Anstruther 50; 145 E. R. 797. 
(7) (1832) 6 Bligh, (N. s.) 277 at p. 452; 9 Bing. 128; 
2 M. & S. 197; 1 Ol. & F. 72; 5 E. R. 598; 36 R. R. 27. 
(8) (1856) 5 El. & Bl. 802 at p.807; 25 L. J. Q. B. 
107; 2 Jur. (N. s.) 230; 4 W.H. 201, 119 E.R. 680 
108 R. R. 753. 
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said by Baron Parke in Manders v. Williams ` 


(9), no proposition can be more clear than 
that either the bailor or the bailee of a chattel 
may maintain an action in respect of it 


against a wrong- -doer, the latter by. virttie ` 


of his possession, the. former by “reason of 
his pr operty. 
plaintiff is entitled to the value of the four 
elephants Nos. 2, 3,6 and 7. But we are 
not prepared to allow him a decree for 
the sums claimed as expenditure for tending 
and training the animals; there is no satis- 
factory evidence in support of this. claim, 


The result is that this appeal is allowed 
in part and the decree of the Subordinate 
Judge modified. The plaintiff will be 
awarded a decree for Rs, 4,600; this sum 
will carry interestat 6 per cent. per annum 
from the date of the institution of the suit 
to the date of realisation; we observe that 
the plaint does not include a claim for 
interest antecedent to the suit. Each party 
will receive and pay costs in proportion to 
his success and defeat in both the Courts. 


Appeal allowed in part; 
Decree modified. 
" (9) (a (1840) 4 Exch, 839 atp. 344; 80 R. R. 588; 18 
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Present:— Justice Sir Asutosh Mookerjee, KT., 
and Mr. Justice Newbould.: 

KHUB LAL SINGH AND ANOTHER-— 
PLAINTIFFS—À. PPELLANTS 
versus 


AJODHYA MISSER—Derenpant— 


RESPONDENT. 

“Hindu Law—Alienatian by widow, validity of —Test— 
Disposition for religious or charitable purposes or for 
spiritual benefit of husband and for worldly purposes, 
distinction betweea-—Legal necessity—Hindu widow, 
daughter or mother, power of—Acts of religious merit 
-—Haucavation and consecration of tank—Exwtent of 
alienation. 

Where a deed by a limited owner with qualified 
power of alienation is impeached, the test is, is the 
transaction fair and proper, lawful and valid and 
justified by Hindu Law; necessity is only one of the 
phases of the test of propriety. [p. 434, col. 1.] 

A widow has a larger power of disposition for 
religious or charitable purposes or for purposes 
which are supposed to conduce to the spiritual 
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welfare of her husband than what she possesses for 
purely worldly purposes. [p. 484, col. 1.] 

‘There is a distinction between legal necessity for 
worldly purposes on the one hand, and the pro« 
motion of the spiritual welfare of the deceased on 
the other hand, and within proper limits the widow 
may alienate her husband’s property for the perfor- 
mance of religions acts which are supposed to con- 
duce,.to his Spiritual benefit, [p. 486, col. 2.] 

A Hindu widow, daughter or mother, is entitled to 
alienate a small portion of the estate in her hands 
for religious purposes. [p. 485, col. 1.] 

Under the Hindu Law the excavation and con." 
secration of a tank are acts‘of high religious merit 
and a disposition made by a widow for such a 
purpose is lawful, valid and proper. [p. 486, col. 1.] 

“An alienation of an area slightly over twa bighas 
out of ten bighas by awidow for the performance 
of a work of recognized roligious merit, is not 
unreasonable in extent. [p. 436, col. 2.] 


- Appeal against the decree of the District 
Judge of Gaya, dated the 12th December 
1912, affirming that of the Subordinate 
Judge of Gaya, dated the 13th March 
1912. 

Babus Lachnui Narayan Singh and Sivandan 
Roy, for the Appellants. 


` Mr. U. P. Roy and Baba Harihar Prasad 
Singh, for the Respondent. 


. JODGMENT.—The subject-matter of the 
litigation which has culminated in . this 
appeal is immoveable property admittedly 
included in the estate of one Syamlal Misser, 
who died in 1889. He was succeeded by 
his widow Puna Koer, who, on the 2nd 
May 1899, granted two permanent leases of 
the disputed land to the defendants on. 
nominal rents. Puna Koer died in 1910: 
On the 20th May 1911 the plaintiff, whose 
paternal grandfather was the brother of 
the father of Syamlal Misser, instituted this 
suit for recovery of possession on declaration 
that he had sueceeded to the estate as re- 
versionary heir and was not bound by the 
permanent leases granted by the widow. 
The defendants resisted the claim on the 
ground that the transactions impeached were 
lawful, valid and justified by Hindu Law. 
The Courts below have concurrently found 
that the leases had been granted to raise 
money for the excavation and consecratiou 
of a tank and for the erection of a wall in 
connection with a temple founded by Syamlal 
Misser shortly before his death; and the. 
evidence shows that the premiunr for the 
two leases, namely, Hs. 523 was applied for 
the aforesaid. purpose. The Courts below 
have, however, decreed the suit, in the view- 
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that the excavation and consecration of the 
tank and the erection of the wall were not 
legal necessities. On the present appeal 
by the defendants, we have been invited 
to hold that the objects specified, justified 
the alienations which are consequently 


operative against the inheritance in the, 


hands of the reversionary heir, 


The test in cases of this description, 
where a deed by a limited owner with 
qualified power of ‘alienation is impeached, 
is, whether the purpose for which the 
alienation was made was proper or legiti- 
mate. The limits of this power were defined 
by Turner, L. J., in a celebrated passage 
in the judgment of the Judicial Committee 
in Oollectur of Masulipatam v. Cavaly Vencata 
Narrainpah (1): “The widow cannot of her 
own willalien the property except for spe- 
cial purposes. For religious or charitable pur- 
poses, or those which are supposed to conduce 
to the spiritual welfare of her husband, she 
has a larger power of disposition than that 
which she possesses for purely worldly pur- 
poses. ` To support an alienation for the last 
she must show necessity.” To maintain that 
in every case where an alienation by a 
limited owner is impeached, legal necessity 
therefor must be established to support its 
validity, is to take a narrow and restricted 
view of the scope of the true rule on the 
subject. The test is, is the transaction fair 
and proper, lawfnl and valid and justified by 
Hindu Law; necessity is only oneofthe phases 
of the test of propriety. This is manifest 
from the observations of Sir James Colvile 
in Raj Lukhee Debea v. Gokool Chunder 
(2), of Lord Davey in Sham Sundar Lal v. 
Acchan Kunwar (3) and of Lord Moulton in 
Bijoy Gopal Mukerii v, Girindra Nath 
Mukerji (4). It is unquestionable then 
that the widow has a larger power of 
disposition for religious or charitable pur. 
poses or for purposes which are supposed 
to conduce to the spiritual welfare of her 


husband than what she possesses for purely 

(1) 8 M.I. A. £29 at p, 550; 2 W. R. 61 (P. C. 1 
Suth. P. C. J. 476; 1 Sar. P, C. J. 820; 19 B. R. 631, 

(2) 18 M. I. A. 20053 B. L. R. (P. C.) 57; 12 W. 
R. (P. C.) 47; 2 Suth. P. Q. 275; 2 Sar, P. 0. J. 518; 20 
E. R. 529. 

.(3) 25 I. A, 183; 21 A. 71; 2 0. W. N. 729;-7 Sar. 
P. C. J. 417. 

(4) -23 Ind. Cas. 162; 41 C. 793; 19 C.L.J. 620 (P.O); 
18 C. W. N.678;12 A. L. J. 711; 16. Bom. L. R. 425; 
16 M. L. T. 68; 27 M. L. J. 123; 1 L. W, 633; (1914) 
M. W, N. 4830, | ` 
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worldly purposes. An exhaustive enumera- . 
tion of these religious or charitable purposes 
is neither possible nor necessary; but some 
of them were mentioned by way of illustra- 
tion in an opinion.of the Pandits quoted with 
approval by Lord Gifford in delivering the 
judgment of the Judicial Committee in 
Cossinaut Bysack v. Hurroosoondry Dossee 
(5), “religious purposes include dowry to a 
daughter, building temples for religious wor- 
ship, digging tanks, and the like.” The. 
Pandits added "the widow has a life-interest 
(in both moveable and immoveable property), 
and is entitled to the enjoyment of. the 
same, and to dispose of the same by gift, 
mortgage, sale, or otherwise, for the benefit 
of her departed husband’s soul, even without 
the consent of her husband's kinsmen; in so 
doing, she will observe moderation. We 
may here refer to some very weighty obser- 
vations, made by Lord Gifford, on the 
mode of determination of questions of this 
character by our Tribunals: “This being a 
question purely of Hindu Law, great care 
must be taken in coming to a decision 
npon that subject, in order to prevent the 
judgment of English Judges being warped 
by impressions made upon their minds in 
consequence of their habitual application of 
English Law and the nature of English 
decisions to which they are accustomed, and 
to consider in what way, a Hindu Court of 
Justice would have decided the point.” These 
remarks could hardly have been borne in 
mind in some of the decisions quoted before 
us, It is not necessary for our present 
purpose to enter upon a minute analysis 
of the cases on the subject, but reference 
may be made to the decisions in Mahoda 
v. Kuleani (6); Ramchunder v. Gungagovind 
(7); Kartick Ohunder Ohukerbutty v. Gour 
Mohun Roy (8); Runjeet Ram Koolal v. Ma- 
homed Waris (9); Ram Kawal Singh v. Ram 
Kishore Das (10); Churaman Sahu v. Gopt 


(5) (1820) 2 Morley’s Digest 198; 8 Ind. Dec. (o. s.) 
907, affirmed in Privy Council, Olark's Rules and 
Orders 1884, p. 91; Montriou's Cases on Hindu Law, 
477; 1 Ind, Dee. (o. s.) 232; Mo:ton 85; 1 ind. Dec. 
(o. s.) 945; Vyavastha Darpan, lst Ed. 97, 2nd Ed, 89. 

(6 (1803) 1Mac. Sel. Rep. 82; 8 Ind. Dec. (o. s.) 62. 
: D (1826) 4 Mac. Sel. Rep. 147; 7 Ind. Dec. (0. s.) 

1 M 


8) 1 W.R.48. 
9) 21 W. R. 49, 
10) 22 C. 606. 
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Sahu (11); Harmanage Narain Singh v. Ram ' 
:Jagjiban v: Deo Shankar à 
(18); Kupoor-v. Bebak Ram (14); Ohunnee Lal 


Gopal: Achari-(12),. 


vi: Jussoo.(15); ' Gopalla v. Narayana’ (16); 


Rame v.:Ranga (17); Lakshminarayanna ve 
Garinalla (19); 


Dasu (18); Vappuluri v. 


Gudimetla Yancatarazu v. Bollozw Kottaya 


(20); Puran Dat v. Jai Narain (21). These 


casés. ' generally: ‘recognise the doctrine 
that a Hindu widow, daughter or mother 
is:entitled to alienate a small portiou of the 
estate: in her hands for religious purposes, 


though: the actual result reached in indivi- 


dual ` decisions may be ‘open to criticism 
upon their ‘special facts.’ In some of these 
cases, however, a distinction is drawn be- 
tween ‘acts of which the. religious merit is 
solely acquired by the female heir and acts 
of ‘which the religious’ merit -accrues to the 
deceased òr is shared by the female heir 
with him. ‘Ag Prannath Saraswati points 
out, however, in his erudite lecture on the 
Hindu Law of Endowments (page 167), this 
distinction .is not supported by the texts 
in the case of the widow, though it may 


be valid in- the case of the daugkter or the 


_mother.. According to a textof Vrihaspati 
quoted in. the Dayabhaga, Chapter XI, 
section 1, the husband. and wife participate 
in the effeets of good and civil actions, 
and this mutual relation is not dissolved 
by thé’death of either partner. This is 
emphasized in another passage (Dayabhaga, 
Chapter XI, section 1, clauses 43 and 44), 
where it is expressly stated that the widow 
.performs acts spiritually beneficial to her 
husband from the date of her widowhood, 
and she is enjoined to be assiduous in the 
performance of religious duties, because, 
according to a text of Vyasa, she thereby 
conveys her husband, though abiding | in 
` another world, and herself to a region of 


(11) 1 Tod. Cas. 945; 37 0.113 ©. W. N. 99410 
O. L. J. 545. + 

(12) 19 Ind. Cas. 417; 17 C. W. N. 782. 

(13)(1812) . 1 Bor. 394 at p. 436.. 

saa (1816) ] Bor. 495 at p. 448. 

15) (1818) 1 Bor. 55 at p. 60. 

m (1850) Mad. 8. D. A. Te 

117) 8 M. 552. 
_ (18Y 11 M. 288. 

(19) 6 Ind: Cas. 240, 34 M. 288 8 M. L. T. 74; 
(1910) M. W. N. 222; 20 M.-L. J. 798. 
-~ (20) 16 Ind. Cas. 139; 28 M. L. J. 223; 12 M. L. T. 
230, (1012) M. W. N. 861. 
. (21) 4A 482; A, W.N, (1882) 115, 


INDIAN CASES, 


' bliss. 


495. 


To the same effect, is “the Viromit- 

rodaya of Mitra Misra, Chapter III, part 

1. section 3 (Shastri Golap Chander Sarkar’s 
translation, page 186), where reference is 
made to a text of Katyayana which recog-^ 
nises ‘the right of the widow to make 
gifts for spiritual purposes and also to 
mortgage or sell so much as is sufficient 
for such purposes, even in religious cere- 
monies that are optional, and a fortiom, in 
those daily and occasional ceremonies which’ 
are enjoined. by the Shastras and the omis- 
sions whereof entail demerit. The Viromit- 
roday& (page 141) also maintains that in 
making gifts for spiritual purposes’ as well 
as in making sales or mortgages for the 
purpose of performing what is necessary 
in a spiritual or temporal point of view, 
the widow's right extends to the entire 
estate of her husband; the author, infact, 
reads the injunction as to moderation as 
restricted to improper temporal uses. This 
view, however, has not been accepted, and 
it has been ruled that a gift of a moder-' 
ate portion of the property of her hus- 
band by the widow, with a view to his 
spiritual benefit, is valid (See Jagannath’s 

Digest, translated by Colebrooke, Book I, 


Oh. 5, See. 3, Pl. 195; Book II, Ch. 
4, Sec. 1, PL 2 & 3; Book V, Ch. 
8, Pl. 399). The true rule thus appears 


to be that there is a distinction between 
legal necessity for worldly purposes on the 
one hand, and the promotion of the spiritual 
welfare of the deceased cn theother hand, 
and that, within proper limits, the widow 
may alienate her husband’s property for the 
performance of religious acts which are sup- 
posed to conduce to his spiritual benefit. 

Tested in the light of these principles, 
what is the position of the parties here? 
Shyamlal  Misser had, shortly before his 
death, founded a temple. His widow raised 
Rs. 528 by the grant of two perpetual 
leases. with a view to excavate and con- 
secrate a tank and to complete the walls of 
the temple buildings. The deeds contain 
recitals that her husband had enjoined her 
to carry out the works mentioned. These 
recitals, as pointed ont by the Judicial Com- 


‘mittee in Brij Lal v. Musammat Inda Kunwar 


(92). 


are not by themselves conclusive 

(22) 98 Ind. Cas. 715; 26 A. 187 (P. 0. 19 C. L. J. 
469; 26 M. L. J. 443; 18 C. W. N. 649; 12 A. L. J. 495; 
(1914) M. W. N. 405; 15 M. L. T. 395; 16 Bom. L. M, 


$62, 1L. W. 794, - 


436" 


INDIAN CASES, 


[1915 


4 CHANDIRAM KARAMSING V, SECRETARY OF STATE, | 


evidence of their truth, and the facts alleged 
should be proved aliunde. But obviously, 
after the death of both Shyamlal Misser and 
Puna Koer, independent evidence is not 
lixely to be available for the determination 
of the question, whether or not the husband 
gave any specific instructions tothe widow, 
Assume, then, that the alleged instructions 
have not been proved; still the fact remains 
that the widow raised money and applied 
the same for completion of the buildings 
and for the excavation and consecration of 
a tank in connection with the temple. The 
water of the tank would be needed for 
purposes of ablution and worship, but even 
apart from this, the excavation and con- 
secration of a tank are acts of high reli- 
gicus merit, as is authoritatively laid down 
in a series of texts quoted in the Jala- 
shaotsargatattwa of Kaghunandan and the 
Chaturbargachintamoni of Hemadri (Dena- 
khanda, Cha. XIII, Asiatic Society’s 
Ed., p. 1003). Many of these texts which 
extol the religious merit of the construction, 
consecration and maintenance of tanks and 
other reservoirs for storage of water, are 
translated by Pranuath Saraswati in his 
tenth lecture on the Hindu Law of En- 
dowment. We feel no doubt what answer a 
Hindu Court of Justice would have given, 
if a quéstion had been raised before it 
as to the propriety and validity of these 
~ acts of the widow from the point of view 
: of Hindu Law. As Lord Gifford said in 
Cossinaut Bysack v. Hurroosoondry Dossee (5), 
it is absolutely impossible to define the extent 
and limit of the power of the widow to 
dispose of her husband’s property for re- 
ligious purposes, because it must depend 
upon the circumstances of the disposition 
whenever such disposition shall be made 
and must be consistent with the law re- 
gulating such disposition. In the case before 
us, the disposition has been made for the 
performance of a work of recognised re- 
ligious merit and cannot consequently be 
treated as other than lawful, valid and 
proper. | 


One other question requires consideration, 
namely, whether'the alienation covers a reason - 
able portion of the property of the husband of 
the lady; this, as Lord Gifford said, must be 
‘determined with reference to the circumstances 
‘of the particular disposition. The Courts 
below did not direct their attention to this 


aspect of the case, possibly because its true 
bearing on the question in issue was not. 
realised ;and it seemed at one stage as if 
a, remand might be necessary for the in- 
vestigation of this -point on fresh evi- 
dence. An examination of the record, 
however, shows that there are materials 
sufficient to enable us to come to a conclusion 
on the matter. Several other suits were 
instituted, simultaneously with the present 
suit, for the cancellation of other alienations 
by Puna  Koer. These cases show that 
Shyamlal Misser left more than ten bighas 
of land and that the area now in dispute. . 
slightly exceeds two bighas. We are of 
opinion that, in. the circumstances of this 
case, the area alienated did not constitute an 
unreasonably large fraction of the entire 
estate. In the case of Ramchunder v. 
Gungagovind (7), the Pandits indicated their 
opinion that the widow might validly 
alienate, for religious purposes, three-six- 
teenths of her husband's property. In Chura- 
man Sahu v. Gopt Sahu (11), the gift which 
was sustained, was of a portionof the estate 
worth more than one-fourth and less than 
one-third of the total value. In these cir- 


cumstances, we are unable to say that 
the alienation was unreasonable in ex- 
tent. 


The result is that this appeal is allowed, 
the decree of the District Judge set aside 
and the suitdismissed with costs in all 
the Courts. 


Appeal allowed. 
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A by acontract with Government obtained the 
right of felling and removing timber and of manu- 
facturing charcoal in certain forest coupes. Under. 
this contract A had to pay Rs. 6,431 in four equal 
instalments. A paid only the first instalment. On 
his failure to pay the second ' instalment, the 
Divisional Forest .Oficer attached all materials of 
timber, firewood and charcoal which Ahad in the 
coupes or depots and prevented A from further 
exploitation of the coupes until the instalments due 
were paid or security for payment given. The 
materials attached were subsequently sold and the 
amount retained by Government. The Divisional 
Forest Officer, sought to recover in addition, the 
full amount of all the three unpaid instalments, as 
arrears of land revenue under section 81 of the 
Forest Act: 


Held, that the action of the Divisional Forest 
Officer could not be justified under section 82 of 
the Forest Act,as that section expressly provides 
that the proceeds of the sale should be applied first 
in discharging the amount due and as it does not 
authorise an absolute confiscation of the forest 
produce and independent recovery of the entire 
amount due. [p. 439, col. 2.] 

Held, further, that the plea of justification under 
section. 82 not having been raised in the pleadings 
in the lower Court, could not be allowed to be raised 
for the first time in appeal. [p. 489, col. 2.] 

Appealagainst the decision of the District 
Judge, Hyderabad. 

Mr. Dipchand Chandumal, for the Appellant. 

Mr. E. Raymond. (Government Pleader), 
for the Respondent. : 

JUDGMENT. 

Fawosrt, A. J. C.—On the 22nd September 
1909, plaintiff-appellant entered into a 
contract, under which (subject to the 
conditions and restrictions specified therein), 
he obtained the right of felling and removing 
‘timber, and of manufacturing charcoal, in 
certain forest coupes, Under this contract, 
plaintiff had to pay the sum of Rs. 6,431 
in four equal instalments of Rs. 1,607-12-0 
on 15th January 1910, 15th March 1910, 
Ist July 1910 and 15th August 1910. He 
paid the first instalment on the 5th 
February 1910, but. has paid no other 

-instalments. On the 21st February 1910, he 
had been asked to pay the second instal. 
ment punctually and on the 4th June, he 
was similarly asked to pay up the third 
instalment due on Ist July. On the 16th 
June 1910, the Divisional Forest Officer 
ordered the Range Forest Officer to attach 
all materials of timber, firewood or charcoal, 
plaintiff had in the cowpes or depots, as he 
had failed to pay the second instalment. 
This order was given effect sometime before 
the 2nd July 1910, when a report that the 
attachment had been made, was submitted 


‘as his surety. On 28th September, 


“plaintiff.accordingly. 


by the Sab-Ranger deputed to make -the 
attachment. On the 30th August 1910, the 


. Divisional Forest Officer demanded payment 


of all three instalments. Nothing seems 
to have been done by the plaintiff till the 
12th September 1910, when he petitioned 
for permission to remove the attached 
materials and asked for time to pay the 
instalments due. On the 26th September 
1910, the Divisional Forest, Officer wrote 
to the Conservator of Forests the letter 
which is the first one in the correspondence, 
Exhibit 64. From paragraph 1 of this letter, it 
appears that the Conservator had sanction- 
ed the plaintiff being granted an extension 
of time “for the exploitation of his coupes,” 
and the Divisional Forest Officer enquires 
“whether this is nob a mistake, and whether 
extension for the removal of materials 
already cutfrom the coupes to his depots 
is not what was actually intended.” He 
himself was opposed to any grant of 
extension for further exploitation of the 
coupes for reasons which ke gives in this 
letter. The Conservator on the 27th 
September replied that the plaintiff should 
‘be allowed “to cut and remove also the 
remaining portion of his materials in the 
coupe, provided a satisfactory surety is first 
given.” The plaintiff admits that be was 
told by the Divisional Forest Officer that, 
if he gave security, he would be allowed 


‘to cut the standing trees and take away 
“his attached materials and that he agreed 


to this, and mentioned Mr. Parsram, Pleader, 
the 
Mukhtiarkar was accordingly requested to 
enquire into the solveney of the proposed 
surety and, if it was found satisfactory, 
to get the surety-bond executed. But on 
the 24th November 1910, Mr. Parsram 
definitely refused to stand surety for plaint- 


iff. Meanwhile on the 10th November 
plaintiff had applied to the Conservator, 
saying he was sorry he had not 


been able to give security as ordered, and 


‘asking for further time to pay the instalments 


and work his coupes. The Conservator, how- 
ever, on the 26th November 1910, in answer 
to a reference from the Divisional Forest 
Officer ordered that no further time should 
be given to plaintiff to furnish a surety, and 
on the 5th December 1910, the Divisional 
Forest Officer reported that ho was informing 
On the 2ist January 
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‘1911; the Collector at the request of the 
Forest Department issued a warrant for the 
arrest and detention of plaintiff under section 
157 of the Land Revenue Code, and in 
respect of Rs. 4,828.4.0 due for the three 
unpaid instalments; and plaintiff was arrested 
and released on his giving security under sec- 
tion 164 of the same Code. On the 8th 
February 1911, plaintiff through his Pleader, 
Mr. Parsram, submitted certain proposals 
for compromising the matter by plaintiff 
being allowed further time to exploit the 
remaining area subject to his payment of the 
arrears, but these were refused by the Con- 
servator on llth February, on which date 
plaintiff filed a suit against Government for 
a declaration that nothing was due from him 
and an injunction restraining defendunt from 
recovering anything from him or executing a 
warrant against him. On the 15th February 
1911, the Conservator instructed the Divi- 
sional Forest Officer not to “sell the material 
in the coupe and depots which has been con- 
fiscated pending further orders.” On the 
27th May 1911, the Divisional Forest Officer 
gave orders, however, for the sale of these 
materials, which he describes as '"confiscat- 
ed material" of plaintiff, and an auction 
was accordingly held on, the 5th June 
1911, resulting in the recovery of Rs. 1,785 
as sale- proceeds. 

In paragraph 7 of the plaint it is, contend- 
ed that, as plaintiff did not get possession of 
the coupes till after the agreed time, defend- 
ant first failed to comply with the terms 
of the contract and could not insist on plain- 
tiff'rs strict compliance with the terms as 
to payment of instalments. In answer 
to this, defendant in his written statement 
says, “he did not abandon the contract 
as suggested in paragraph 7 of the plaint, 
and that he was willing upto the very 
end to continue the contract, provided only 
‘that plaintiff would give security for pay- 
ment of the amount due from him." It 
is then pleaded that the plaintiff's material, 
which had’ been attached, “therefore, vests 
in him by virtue of clauses 8 (e) and (f) 
of the agreement." Under clause (c) plain- 
tiff agreed “that he will pay the full 
amount of the contract sum, whether the 
whole of the material contracted for, be 
exploited by him from the coupe or not”, and 
under clause (8) “that any material remain- 
ing within the coupe, on the 1st October 1910, 
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or later, shall be the property of ‘Govern- 
ment.” The District Judge has accepted 
this contention. He holds that plaintiff had 
committed a breach of the agreement by, not 
paying the second instalment at any rate by 
May 15th, 1910; that the Forest Department 
was justified in preventing him from remov- 
ing any more of the forest material before he 
paid the overdue instalment;.that from the 
moment his materials, were attached, plaintiff 
gave up the contract as he made no attempt 
to have the attachment raised by paying the 
second and subsequent instalments; and that 
asthe attached property became the pro- 
perty of Government under clause 3 (f) 
of the agreement, plaintiff cannot claim that 
its value should be deducted from the amount 
of the three instalments due from- him under 
clauses 1 (a) and 3 (c) of the agreement., 

This view is, however,in my opinion, quite 
untenable. Clauses 3 (c) and (f) of the agree- 
ment obviously contemplate. the contract 
continuing for the full period of the- contract, 
and are subject to an implied condition to 
that effect. Clause (c) provides against the 
contractor claiming any remission merely be- 
cause of his neglect to exploit the coup: fully, 
and it cannot reasonably be held that 
under clause (f), it was intended that Govern- 
ment should be enabled to obtain the contrac- 
tor’s property by the simple process of 
attaching It and preventing its removal from 
the coupe before the date specified. Nordo I 
think it can properly be held that plaint- 
iff gave up the contract, in the sense that he 
could have continued it and was: in no way 
prevented by the Forest Departmentfrom doing 
so, The facts I have already mentioned, 
in my opinion, conclusively show that, 
as contended by the appellant’s Pleader, the 
contract must be treated as having been put 
an end to by the Conservator under clauses 
(c) and (f) of the agreement. These clauses 
are as follows: — 

“3 (o That ifin the opinion of the Conser- 
vator, the contractor has broken, evaded or 
failed to fulfil any of the herein-contained 
conditions or infringed any provision of the 
law or rules, forest or other, at the time being 
in force, it shall be lawful for the said 
Conservator, by a notice in writing to be 
served upon the contractor, to put an 
end to this agreement without prejudice. 
to the right of the Secretary of ‘State 
for antecedent breaches of contract, and 
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‘to -retain out of. “the conirsctor's' de- 
‘posit, or out of any. other money of the 
‘the contractor’s in the possession of any 
‘Railway or Forest Officer, the: amount or 
such portion as is 'possibleof the amount 
of “damages. ‘sustained by reason ‘of ‘the 
non- performance by the contractor of this 
agfeement; ‘or, instead of so. putting an end 
*to this“ agreement and retaining such sum, 
to retain such sum without putting an 
‘end ‘to this agreement. ] 
Provided always that iatis in this 
clausé or in ‘that last preceding, shall 
affect the liability of the ‘contractor to 
criminal. prosecution © for any ‘offence 
-eommitted by him against any law or 
"rules, forest or other, at the time in force. 
(p) That, if this agreement: be put an 
end to in .whole or. in .part by the 
Conservator as aforesaid, .the privileges 
secured. to the contractor ander the contract 
in whole or in part, as the case may be, 
‘may be re-sold by the authorised officer, 
‘subject to. the orders of ‘the Conservator, 
at "therisk of the contractor (who shall 
have no claim to the profit, if any realised 
by the Government. on such resale), 
or may be otherwise disposed of as the 


“said Conservator may direct, and any 
money which ,may have been paid to 
Government under this agreement, and 


the entire stock of timber, firewood and 
other -things in the coupe or at the depots 


“aforesaid, or in transit between the two 
at the time at which the operation of 
the agreement was suspended by the 


authorised officer, or, inthe event of suspen- 

“sion or part of the agreement only, such 
part of the entire stock of timber, fire- 
wood and other things in the- coupe or 
in the depots, ‘or in transit between the 
“two, as relates to the part suspended, 
shall be and: remain the property of 
~ Government and shall be disposed of for 
the benefit of Government in such manner as 
“the Conservator shall direct.” 


The first cireumstance which justifies 
the view that the contract was put an 
' end to under these clauses, is that the 
confiscation of plaintiffs materials cannot 


otherwise . be justified, and the Court 
“should presume that the intention was 
to act legally ‘rather than illegally. 


. This is consonant with the maxim, omnia 
preaumuntur tite eise acia; and- the- general 


confiscated to Government, | 


,Sec con 89 can possibly cover 


, doubt, 


‘principle thab:it is. right to put: the most 
‘favourable construction’ on the acts of 
‘others and to presume that a man intends 


to be just, which, as stated in Snell’s 
‘Principles of Equity, 12th edition, page 
‘43, is the basis of the maxim that' ‘equity. 
imputes an intention t5 fulfil an obligation.” 

Under.clause (p) mentioned above, the 
plaintiff's “entire stock of timber, firewood 
and. other things in the coupe" could be 
as was done 
by the Conservator. At the hearing of thé 


‘appeal an aitempt was made by the Go- 
.vernment Pleader to justify this confiscation 


under section 82 of the Indian Forest Act. 
But though section SL of that Act. has 
been relied on in defendants written 
statement, there is no reference in jt tò 
section 82; and on the contrary the attach: 
ment is apparently sought to be justified 
only by “the circumtances of the case’ ’ (pra: 


‘graph 2) and the agreement (paragraph 3); 


Tc allow the respondent in ihe appeal to 
fall back on section 82 would, therefore, 


be to allow a considerable departure from 
"defendant's pleadings, which appellant might 


reasonably complain, would operate to his 
pre‘udice. But in any case, I do not think 
what was 
done in this case. It gives a lien on 
forest produce for monéy payable for or in 
respect of that forest produce, and à power 
to sell such produce for the récovery of 
the amount due. But it expressly provides 
that “the proceeds of the sale shall be 
applied first in discharging” thé amount 
due. It does not authorise an absolute confis- 
cation of the forest produce and independent 
recovery of the entire amount due, such as 
defendant seeks to justify in this case. Here 
the Conservator has treated the attached pro- 
perty as confiscated, and the entire amount of 
the three instalments due is sought to be re- 
covered from the plaintiff, irrespective of the 
sale-proceeds of the attached property. No 
the Divisional Forest ‘Officer's 
order of attachment on 16th June 1910 


' was justifiable, and was very likely ‘intended 
‘to be passed, under section 82. But if so, 


the procedure laid down in that section should 
have been followed, 7. e, the forest produce 
should have been sold at any rate in Decem- 
ber 1910, when it was decided that plaintiff 


.would be granted no further extension of 
--time, and the sale-proceeds applied in reduc- 
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ing the amount due from him. But this 
was vot done, and on the contrary the pro- 
perty was confiscated in the manner authoris- 
ed by clause 8 (p) of the agreement: con- 
sequently, defendant cannot fall back on 
section $2 of the Forest Act as a justifica- 
tion of the action taken in this case. 


Then again, thé correspondence shows that 
there was an actual “putting an end to” the 
agreement between the parties. This is 
virtually admitted in paragraph 5 of defend- 
ant’s written statement, where itis stated de- 
fendant "was willing up to the very end to con- 
tinue the contract, provided only that plaint- 
iff would give security for the amount due from 
him." There is nothing in the agreement 
under which the Conservator could demand 
such security as a conditioncf thecontinuance 
of the contract; and if the offer of the Con. 
servator to allow plaintiff an extension of time 

- for exploitation of the coupe and removing his 
materials, provided he gave security, had been 
carried out, it would clearly have amounted to 
an altered contract, which would take the place 
of the original contract undersection 62 of the 
Contract Act. It also seems clear from the 
"Divisional Forest Officer’s letter of 26th 
September 1910 (Hxhibit 64) that he was 
not allowing plaintiff to go on cutting timber 
and otherwise exploiting the coupe, because 
in his view, this meant his spending more 
borrowed money and lessening the chance of 
recovery of the outstanding instalments, 
This is corroborated by plaintiff’s evidence 
that he was told by the Divisional Forest 
Officer that he would be allowed to cut the 
standing trees and take away his goods 
if he gave security, and by the admission in 
paragraph 4 of defendant’s written statement 
“that Government confiscated the. remaining 
portion of the wood. The proposed arrange- 
ment about plaintiffs giving security fell 
through, and the original contract was cer- 
tainly put an end to at any rate in September 
1910, when the Forest Department refused 
-to allow plaintiffto carry on further opera- 
tions, unless he furnished good security. 
The term of the contract, it may be noted, 

‘did not expire till 30th September 1910. 


No doubt, itis true that plaintiff was 
not prevented from cutting further timber 
“at the time of the attachment, and that 
"(Government are not to blame for the 
-obstacles in the -way of further exploitation 


due to water entering the coupe in July 
and plaintiff’s coolies running away. If the 
Forest Officials had exercised due care in 
proceeding so that their action could have 
been justified under section 82 of the 
Forest Act, Government would have had 
a much better case. But as it is, the Court 
can only presume that their action was 
taken under clauses 3 (o) and (p) of the 
agreement, which is consonant with the 
facts for the. reasons already given and 
which at any rate gives. Government a 
better case than if the action of attaching 
and confiscating plaintiffs materials is 
treated as entirely unjustifiable. And this 
isin no way prejudicial to appellant, 
because it is the case put before the Court by 
his Pleader. 


The mere fact that defendant failed to 
pay the three instalments, and had no other 
means to pay what was due, could not, of 
course, justify the attachment of the 
materials. Under the agreement plaintiff 
had free possession and control of these 
materials subject only to the restrictions as 
to passes for removal, etc., specified in the 
agreement. à 

In my opinion, therefore, the Conservator 
must be taken to have pub an end to the 
agreement under clause 3 (o) and to have 
acted as he did under that and the connected 
clause (p). The fact that under clause (0), 
there has to bea notice in writing served 
upon the contractor, does not prevent this 
clause operating, because this .qualification is 
introduced for the benefit of the party to 
whom such notice must be given, and it may 
accordingly be waived by plaintiff under the 
principle quilibet potest renunicare juri pro se 
wntroducto, just as notice of dishonour of 
a title of exchange may be waived by the 
drawer or endorser (cf. Broom’s Legal 
Maxims, 7th Edition, pages 533-4). There 
is no difficulty about this, as appellant asks 
the Court to treat the caseas one in which 
the agreement was put an end to under this 
clause (o). 


This being so, the question arises whether 
Government are entitled to recover the three 
unpaid instalments in addition to the pro 
perty confiscated and money retained under 
clauser (0) and (p). There is nothing in those 
clauses reserving any such additional right, 
though -provision is made for saving any 
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right of the Secretary of State for antecedent 
breaches of contract. The whole agreement 
is also of an elaborate nature, in which it 
appears to be intended to specify all the 
disabilities and restrictions to which the con- 
‘tractor is subject. I think it is clearly a 
case to which the ordinary rule of construc- 
tion, expresso unius est exclusiso alterius, must 
be applied; and that the provisions of clauses 
- (o) and (p) must be treated as exhaustive 
in regard to the remedies available to Govern- 
ment in the event of the agreement being 
put an end to by the Conservator. This con- 
struction does not seem unreasonable, be- 
cause Government might, and probably in 
general stand to. gain much more than was 
actually due, by the confiscation, etc., 
authorised by these clauses, and the clause 
(p) has probably been framed on the basis 
that the risk of loss in such a case may 
be safely taken by Government. If this is not 
the intention, then it should have been made 
clear. In this connection it'may be noted 
‘that a contractor cannot get relief from the 
stipulations by way of penalty contained in 
this agreement, as he might otherwise do 
(where they press hardly) under section 
74 of the Contract Act, because of section 
“84 of the Forest Act, which expressly applies 
to the agreement. 
more reason for the above construction of 
clauses (o) and (p), as in such a case one 
beneficial to the person subject to the 
penalties imposed should, where otherwise 
justifiable, be preferred. : 4 

In the present case Government have 
recovered Rs. 4,085-14-0 as against Rs. 6,431 
.due under the contract,and have the benefit 
.of the timber which -remained uncut by 
the plaintiff, so that the equities are not so 
very much in their favour. And it certainly 
would be inequitable that they should be 
entitled to recover Rs. 4,823-4-0 in addition 
to the Rs. 4,035-14-0 already recovered, .and 
thus make a considerable profit out of the 
plaintiff's breach of agreement. 


For these reasons, I hold that the three in- 
stalments, in respect of which the warrant was 
issued by the Collector, are no longer payahle 
or due to Government, and, therefore, that 
section 81 of the Forest Act does not authorise 
the recovery of those instalments under the 
provisions of the Bombay Land Revenue 
‘Code. | 


ie t 
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There is, therefore, all the. 
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It may be added that, though Government 
would have been entitled to recover the 
Rs. 4,823-2-0, if the contract had not been put 
an end to and advantage not been taken of the 
provisions of clause 3 (p) of the agreement, cf, 
P. R. & Oo. v. Bhagwan Das Ohaturbhuj (1), yet 
they areclearly not entitled under ordinary 
contract law both to this recovery and the 
penalty provided in that clause of the agree- 
ment (cf. section 74, Contract Act). Also 
as the Conservator subsequently ratified the 
Divisional Forest Officer’s order of attach- 
ment, which was passed at the time when the 
first of the three unpaid instalments was due, 
that ratifications must, as part of the confis- 
cation and putting an end to the agreement, 
have retrospective effect under the ordinary 
rule in such cases. The agreement was thug 
put an end to in respect of the first breach 
of contract and the saving of the right of 
the Secretary of State for antecedent breaches 
of contract in clause 3 (o) will not operate to 
prevent clause 3 (p) barring the recovery 
of ali three instalments. 

I would, therefore, reverse the decree of the 
lower Court and grant the plaintiff a declara- 
tion that this sum of Rs. 4,823-4-0 is not due 
from him to defendant in respect of the 


agreement Exhibit 29. An injunction is 


unnecessary in this case, as defendant is the 

Secretary of State. I would also allow 

plaintiff his costs from defendant throughout. 
Prart, J. C.—I agree. 


Decree reversed, 
(1) 2 Ind. Cas. 475; 34 B. 192; 11 Bom. L. B, 335. 





BOMBAY HIGH COURT. 
ORIGINAL Civin JURISDICTION APPEAL No. 16 
i or 1915. 
September 27, 1915. . 
Present:—Sir Basil Scott, Kr, Chief Justice, 
and Mr. Justice Davar. i 
DWARKADAS DAMODAR —DzrENDANT 
No. 10—APrzLLANT 
versus 
DWARKADAS SHAMJI AND OTHERS— 


DEFENDANTS— RESPONDENTS. 

Trusts Act (II of 1882), s. 88 ~ “Legal representa. 
tive,” meaning of —Failure of trust after settloi's death 
—Resulting trust in favour of heirs of settlor, ` 

Where the subject of dispute is the estate of a 
deceased intestate for which no administration hag 
been granted, the term “legal representative” in 

$ Maai d H E 
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' “Section 88 of the Trusts ‘Act includes ‘the’ person or 
tpersons beneficially entitled who represent the 
‘interests of the deceased by virtue of inheritance. 
'UP: 448, col. 1.] 

The representative by inheritance is to be found 
"according to law at the moment of the death of the 
‘deceased. [p. 443, col. 1.] 

- Where, therefore, a Hindu woman conveyed certain 

` property by.a deedof trust, and the trust failed 
after her death: 

Held, that there wasa resulting trust in favour 

- of the settlor, and, therefore, the property descended 
.to her heirs at the time of her death, [p. 443, col. 1.] 


Messrs. J. Melita, and Vbhakar, for the 
. Appellant. - 

. Messrs. Jinnahand Jayakar, for Respondents 
` Nos. l'and 3, 
. Messrs. Vaidya and Moos, for Respondent 
“No. 4. . : 

Mr. Desai, for ‘Respondent No. 5. 


JUDGMENT. —This appeal comes before 
us on.& judgment of Mr. Justice Macleod 
tupon an originating summons for the par- 
‘pose of deciding certain questions with re- 
“gard to a settlement executed by one 
Hakoobai on the llth of December 1873. 
“The summons was taken out by one of 
‘the trustees of the settlement, who also 
‘claimed to be a beneficiary entitled to the 
‘trust property in the events that had hap- 

‘pened. The other’ parties. to. the summons 
‘-were'the other trustees and all persons who 
` gould conceivably be supposed to be interested 

-as the heirs of tlie Settlor or her daughter 
Gomtibai. 

The question concerning the plaintiff's 
beneficial interest was raised in the plaint 
in these terms:— 

“The plaintiff says that he was born at 
the date of the said indenture and is the 
nearest heir of the said Gomtibai according 
to Hindu Law, capable of taking any benefit 

` under the said indenture, and submits that 
under the terms of the said indenture and 
a -true construction theréof, the plaintiff has 
"become absolutely entitled to the aforesaid 
trust property.” 
-© The plaintiff was represented in side vee 
upon the summons and had his case fully 
argued by Mr. Setalvad, but after argument, 
it was decided against him by the learned 
. Judge, and -having regard to the fact 
that the matter has been fully considered 
and that no appeal has been preferred on 
^ behalf of the plaintiff, we must take it that 
"the question of his-interest is finally settled 

“against him. That question having been 
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“at the time of her death was 
‘her surviving daughter, 
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settled by the learned Judge, there remained 
for decision question 8: "In the events that 
have happened, who is the person 
entitled to the property?” It was conceded 
by all the parties to the summons except 
the unsuccessful plaintiff that in the events 
that had happened, there was an intestacy 
and a resulting trust in favour of. the 
settlor. Then the question arose who were 
or was the heirs or heir of the settlor en- 


‘titled to take the property. On the one hand, 


it was contended that the heir of the settlor 
Gomtibai, 
and that since 
Gomtibai was dead atthe date of the sum- 
mons,.her children, the respondents, were 
entitled to. the property. On the other 
hand, the tenth defendant claimed that the 
heir of the settlor could not be ascertained 
until the extinction of the beneficial interests 
which were validly created under the settle- 
ment, and that. at the date of such extinc- 
tion, he was the nearest heir of the 
settlor. 

Now the law as to what are known ‘in 
ordinary legal language as “resulting trusts” 
is stated in section 88 of the Indian Trusts 
Act: —“Wherea trust is incapable of being 
executed, or where the trust is completely 


“executed without exhausting the trust pro- 


perty, the trustee, in the absence of' a 
direction to. the: contrary, must hold the 
trust property, or so much thereof as is 
unexhausted, for the benefit of the author 
of the ipu or his legal representative." 
Section 191 of the Indian Succession Act 
provides that “Letters of Administration 
entitle the administrator to all rights belong- 
ing to the intestate as effectually as if the 
administration had been granted at the 
moment after his death.” Similarly, the 
Probate. and Administration Act, section’ 4, 
says:— The executor or administrator, as 
the case may be, of a deceased person is 
his legal representative for ‘all purposes, 
and all the property of the deceased person 
vests in him as such.” That would include 
property falling into possession at the time 
of the testator’s death or many years after- 
wards, for all interests vest in the personal 
representative, The executor ~or. adminis- 
trator, as the case may be, holds all property. 
not validly disposed .of, for the persons 
beneficially entitled at the moment of the 
death of the deceased owner. 
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In ‘the present’ case, we have to deal 
with ‘the estate of a deceased intestate for 
‘which no administration has been - granted. 
We have only: to find the beneficiary. The 
Succession Certificate Act does not on thé 
facts necessitate a grant of administration. 
The term ‘legal representative’ in section 83 
of the Trusts Act must in such a case include 
the person or persons beneficially entitled who 
.represent the interests of the deceased by 
virtue of inheritance. 

The heirs then are the ‘legal represen- 
‘tatives’ and they represent the estate of 
the deceased for the purpose of interests 
.established by way of a resulting trust 
-jast as would the executor or administrator. 
Their representation dates from the same 
„period and the reversion under the resulting 
trust, whether foreseen or unforeseen, having 
vested . as a transferable interest in the 
" deceased, vests on her death in her represen- 
' tative. The represenatative by inheritance is 
to be found according to law at the moment 
of the death of the deceased, the maxim being 
"solus Deus, facit keeredem, non komo.” : 

. On behalf of the appellant, it was argued 
that there could be no vested réversion 
‘till the “succession opened”: This expression 
is appropriate where there is a claim on 
the death of a Hindu widow enjoying her 
. husband's estate, but its use in the present 


case indicates thé fallacy underlying the. 


argument for the appellant. To use the 


. words of the Judicial Committee in Monzram . 


` Kolita v. Keri Kolitanz (1), the widow’s 
“estate is an anomalous ‘one, and has been 
‘compared to that of a  tenant-in-tail. It 
would perhaps. be more correct to say that 
‘she holdsan estate of inheritance to herself 
-and the heirs of her husband. But whatever 
.her estate is, it is clear that, until the 
termination of it, it is impossible to say 
who are the persons who will be entitled 
to succeed as heirs to her husband. The 
succession does not open to the heirs of 
‘the husband until the termination of the 
widow's estate," 

Here, .the valid life-interest of Gombibii 
under the sebtlemenb_ was merely a 
“particular” estate, by reason of which 
the reversionary interest’ of the settlor 
‘remained. to fall into. possession ab some 

(1) 5O. 776 at p. 789 (P C.) 6 0. L, R 322, 7 1. A. 
-115; 4 Sar. P. C. J. 108; 3 Suth. P. C. J. 165; 4 Ing. 
Jar, 362; 3 Bhonie L. R. 198. 


. INDIAN CASES. 


~ estate, the less is 


443 


fü vie: although ‘capable of omelie 
transfer or inheritance. f 
As Gomtibai was at the 
settlor both the sole .heir ard the ‘sole 
beneficiary capable of taking under., the 
settlement, her life-interest under the settle- 
ment merged in. her reversion, on the 
principle that “whenever a greater ` estate 
and a less coincide and meet in one and 
the same person without any intermediate 
annihilated or in the 
law phrase is said to be merged, that is, 
Sunk or drowned in tbe- greater”! 2 
Blackstone’s Commentaries, 177, i 


The question of merger was not, however, 
argued and itis sufficient for the disposal 
of the appeal to say that  Gomtibsi and 
not the appellant was the settlor’s heir. 
If that had been the only question in 
appeal, we should dismiss it with costs. 
But it is not the only question. There 
remains a question of costs. 


death of. the 


The question which we have dealt’ with 


‘in the foregoing remarks appears to have 


occasioned considerable . difficulty in the 
lower Court. It was argued on the 91st 
of November after the decision of the 
case against the plaintiff and was then 
adjourned for forther argument into Court 
under the rule which permits a Judge to 
adjourn a case where he thinks fit: for 
argument into Court. 


The tenth defendant had been brought 
hefore the Court by one of the trustees, 
. who for his own reasons -wished to have 
“all possible claims adverse to his’ claim 
.disposed of in the originating summoná, 
and it was also a matter of much interest 
and importance to the other trustees because 
they had to decide whether or not they 
held for their co-trustee or whether there was 
a resulting trust for the heirs of the 


settlor. The case, therefore, falls within 
the authorities — which have been 
cited to us, Wazdanis, In re, ` Rivers 


v.  Waidamis (2) and In re Buckton, 
Buckton v. Buckton (3), both of which appear 
‘to us to justify the conclusion that the tenth 
defendant ought to be allowed his costs 
upon this summons, and that being so, he 
is entitled to his costs of this appeal also. 
(2) ('907) 97 L. "T. 707. 1 Ch. 123; 77 L. J. Ch. 12. 
(3) (1907) 2 Ch. 406 at p. 414; 16 L, J. Ch. 584 
97L. T. 382; 23 T. L. R 692. o 
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We affirm the decree of the lower Court, 
except in this respect that the tenth defend- 
ant is entitled to his costs out of the 
estate. We dismiss the appeal ordering 
all parties to the appeal to have their 
costs out of the estate. 


Appeal dismissed. 


CALCUTTA HIGH COURT. 
Seconp Civiz Arrear No. 2248 or 1912, 
June 9, 1915. 

Present:—Mr. Justice Walmsley and 
Mr. Justice Newbould. 

. RAGHUNATH JH.A—DzrzxpAxT No, 2—. 
APPELLANT 
, vergus 
Babu BIRJNANDON. SINGH AND OTHERS— 

PrAINTIFFS— RESPONDENTS, 

Civil Procedure Code (Act XIV of 1882), s. 335—~ 
Order passed without inquiry, if order within section— 
Suit for possession—Limitation Act (XV of 1877), Sch. 
aa ta resistance is offered in an execution 
proceeding, an order passed without any inquiry at 
allis not an order under section 335 of the’ Civil 
Procedure Code, 1882, and a suit for the possession 
of the property brought one year after the order, is 
not barred by Article 11 of Schedule TI to the 
"Limitation Act, 1877.  [p. 446, col. 1.] : 


Appeal against the decree of the District , 


Judge, Darbhanga, dated the 25th May 
1912, affirming that of the Munsif, Darbhanga, 
dated the 28th of August 1911. 
' Dr. Rash Behari Ghose and Babus Sarosh 
(haran Mitter and Ohandra Sekhar Persad 
Singh, for the Appellant, 

Babus Dowarka Nath Chakravartiy and 
Manmohan Bose, for the Respondents. 


JUDGMENT. DE 
WarxsuEYr, J.— The plaintiff obtained six 


decrees on  hand-rotes against defend- 
ant No. 1, Ramji Lal Das, and his 
father, and in execution .caused the 


‘property in suit ani other property to be 
“put to sale, and himself purchased it on 
April llth, 1906. Meanwhile, he says, 
Ramji Lal fabricated three-bonds, among 
them a mortgage-bond purporting to have 
been executed on February 25th, 1893, in 
favour of Raghunath Jha, defendant’ No. 
‘9. The latter obtained an ex parte decree 
against “Ramji Lal on ihe .basisof .this 
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"thereon as it ihinks 
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mortgage-bond in Suit No. 26 of 1906 and in 
execution bought the property now in suit. 
In February 1907 the plaintiff asked the Court 


‘to put him in possession of the property in 


suit, but resistance was offered by Raghunath 
Jha, The Munsif disposed of the matter 
by an order dated February 18th, 1907. The 
plaintiff instituted the present suit on 
August Sth, 1910, and the reliefs for which 
he asked were, so far as this appeal is 
concerned, for declaration that the mort- 
gage bond of February 25th, 1893, the 
proceedings in Suit No. 26 of 1906 on that 
bond and the proceedings in- execution of 
the decrée were fraudulent and inoperative 
against him (the plaintiff) and that he 


‘(the plaintiff) is entitled to possession of 


the land in suit. Defendant No. 2 contested 
the suit and it is he who has preferred this 
appeal, | 


On the 


merits, the Courts below have 


‘decided in favour of the plaintiff, and the 


only contention in appeal is that the suit 
is barred by limitation. It is said that the 
Munsifs order of February 18th, 1907, was 
an order under section 335, Civil Procedure 
Code of 1882, ard that the suit is barred by 
Article 11 of the Limitation Act of 1877, 
because it was not brought within one year 
of that order. 


It is obvious that this contention must 
prevail if the order mentioned was an order 
under section 335, Civil Procedure Code. 

It appears that on February 15th, 1907, 
the plaintiff as  auction-purchaser applied 
to the Court to be put in possession of the 
purchased property, and the Munsif’s order 
of the next day was that the nazir should 
go and give him possession but should 
return if there was any opposition. On 
February 18th, the Munsif recorded this 
order: “this petition is vehemently objected 
to. The best course left forthe applicant 
is to bring a suit. Case is dismissed.” In 
this order, the “applicant” must be the 
plaintiff, then  auction-purehaser, and the 
petition” and the “case” are his petition to 
be putin possession. d 


By section 335, Civil Procedure Code, it 
is provided that “the Court on the com- 


‘plaint of the purchaser shall enquire into 
the matter of the resistance * .* ^ 


* * * and pass such order 


Bt" We are asked 
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to presume that the Court made an enquiry, 


although no record of such an enquiry exists, 
and that the order dismissing the decree- 
holder’s petition was in consequence such 
an order as is contemplated by section 335, 
Civil Procedure Code. 
been drawn especially to the case of 
Sardhari Lal v. Ambika Pershad (1), where 
their Lordships of the Privy Council 
remarked that ‘ ‘the Code does not prescribe 
the extent to which the investigation should 
go.” That case may be distinguished from 
the present one, firstly, by the fact that 
there was an order allowing certain objection 
to an att&chment«made by the decree-holder, 
and, secondly, by the fact that the nature 
of the enquiry made by the Court was not 
known, and their Lordships assumed that 
there was some sort of enquiry. These are 
substantial points of difference, and because 
of these differences, I do not think that the 
principle laid down by the Privy Council 
governs the presènt case. 

On the other hand, we have been referred 
totwo Calcutta cases, where the cireum- 
stances are very similar to those of the 
present case. The first is that of Rash Behary 
- Bysack v. Budden Chunder Singh (2). 1t 
the Munsif’s compressed order of February 
18th were expanded, it would be, mutatis 
mutandis, very much the same as the order 
recorded by the Munsif in that case, and 
it was held that there had been no judicial 
enquiry as required by the section and 
consequently no proper .order. The second 
case is much more recent and it refers to 
the Privy Council judgment; it is the 
` ease of Sarat Ohandra Bisu v. Tarini Prasad 
Pal (3), where Maclean, C. J., held that if 
. there was no enquiry at all, there was no 
order within the meaning of section 385, Civil 
Procedure Code. 

In my opinion, it is clear that there was 
no enquiry at all in the present case on 
which an order could bs based, and that 
the order passed was not an order under 
section. 335, Civil Procedure Code. Con- 
sequently I hold that the suit was not barred 
by limitation. The appeal is dismissed with 
costs. 

. Newsootp, J.—I agree. 
Appeal dismissed. 

(1) 15 0. 521 (P. 0); 15 T. A. 123; 5 Sar. P. C. J. 
172; 12 Ind. Jur. 210. 

--(9) 120. L-R. 550. © ~ - 

(9 840, 491; 1160, W. N, 487. 
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COURT OF THE BOARD OF REVENUE, 
l UNITED PROVINCES. 
` Revenos Perion No. 31 or 1913-14 oF 
JAUNPUR DISTRICT. 
April 19, 1915. 
Present:—Mr. Holms, S. M., and 
Mr. Campbell, J. M. 
NIRMAN SINGH AND OTHERS—PLAINTIFFS 
. — APPELLANTS 
versus 
BAHADUR SINGH AND OTHERS— 


Dgr&SNDANTS—HRESPONDENTS. 

N.-W. P. Rent Act (XII of 1881), s. 8-~Tenant-- 
Trespasser—Occupancy right, acquisition of. 

A person who has been in possession for twelve 
years without the consent of the zemindar, even if 
that period of twelve years was completed 
before the présent Tenancy Act’ came into force, 
cannot be said to have acquired occupancy right 
in the holding. [». 445, col. 2.] 

Babu Sat Narain Prasad v. Ram Kumar , Selected 
Decision No. 3 of 1910, followed. - 


Second appeal from the order of the 
Commissioner, Benares Division, dated the 
8th June 1914, reversing the order of the 
Assistant Collector of Jaunpur District, in a 
case of ejectment under section 58/63 of 
Act IT of 1901. 


JUDGMENT. 

ERE S. M.—(March 18th, 1915)—I am 
unable to agree with the finding of the 
officiating Collector with powers of the 
Commissioner that the defendants had 
acquired occupancy rights before the 
passing of Act [I of 1901. Under section 
8, Act XII of 1881, only tenants who 
had actually occupied or cultivated land 
continuously for twelve years had rights 
of occupancy and under that Act a mere 
trespasser could acquire no right under 
that section. The evidence in this case is 
rather meagre. The small plot in question, 


. of about two-thirds of an acre, was recorded 


as a tank in 1288 Fasli, and in 1807 
Fasli the defendant was recorded as tenant 
without paying rent for l4 years. There is 
nothing to show whether the land is now 
eultivated, but assuming that it is, he 
has been in possession for some 27 years 
without paying rent at all. It would appear 
that he began to cultivate a portion of the 
tank without the consent of the land-holder 
and there is nothing to show that the ‘land. 
holder consented. Babu Sat Narain Prasad 
v. Ram Kumar (1) governs the case, The 


only weak point is that the plaintiff in hig 
(1) Selected Decision No, 3 of 1910, 
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* 


plaint calls the defendant a non-oceupancy. 


tenant; but I think the 
this is to be found thatthe plaintiff merely 
followed the entry in the patwari’s paper. 

I would set aside the order of the 
Collector and restore the order of the 
Assistant Collector, respondent paying costs 
throughout, 

! CAMPBELL, J. M.—I agree. 

; Appeal allowed, 





MADRAS HIGH COURT. 
Arma AGAINST OnpzR No. 135 or 1914. 
October 13, 1915. 

" Present: :—Mr. Justice Abdur Rahim and 

. . Mr. Justice Spencer. 


CHIRAKKAL PUDIAMADATHUMMAL | 


PERINGATI KOYATTI HAJI— 
à ' PRTITIONBR—ÀA PPELLANT 
^ versus 

CHIRAKKAL PUDIAMADATHUMMAL 
< PERINGATI KOYAMAN KUTTY 
HAJI, KARNAVAN anp MANAGER or nts 
= Tawazhi Tarwad, AND ANOTHEa— 

CouNTER-PETITIONERS—- RESPONDENTS. 
Succession Certificate Act (VII of 1889)— Muhammadans 
governed by Marwmakkattayam Law—Karar — Self. 
acquisition to lapse to tavazhi—Consti uction of document 
—Power to dispose of in life-time. 

- A karar or family settlement among the members 
of a Muhammadan family governed by -Marumak. 
kattayam Law ran in the following terms:— 

- “The properties acquired by the members of each 
tavazhi as their own as well as those that may be so 
acquired, shall, on the death of such acquirers, lapse 
only to their tavazhi:” 

. Held, that there was nothing in the language of 
the instrument to show that the acquirer of the 
property debarred himself from dealing with it 
during his life-time either by alienation ‘inter vivos 
or by means of a Will, and that, therefore, a legatee 
claiming ` ander such a Will made by such a member 
was prima facie entitled to a succession certificate, 
[p. 446, col. 2 ] 

. Appeal against.the order of the District 
Const of North Malabar in Original Petitions 
Nos. 57 and 115 of 1913. 

; Messrs. .O: Madhavan Naw 
orario, for the Appellant. 

. Mr. A. Sundaram, fcr the Respondents. 

- JUDGMENT.—In this case two persons 
applied for certificate of succession to a 
deceased man, who was a member of a 
Muhammadan family in Malabar. The 
appellant was an anandravan of the deceased’s 
tavazht and the respondent was the karnaran 
of the favazié as well as of the main tarwad, 


r 


aod J. L. 
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. The appellant asked for a certificate with . 
explanation of’ 


respect to certain property, which he alleged 
was the self-acquired property of the’ 
deceased. The learned District Judge has. 
dismissed the petition of the appellant, on | 
the ground that by virtue of a certain 
karar whatever property the deceased 
might acquire in his life-time, belonged to 
the tavazhi; so that the, Will under which 
the appellant claimed the certificate was 
not operative in respect of the property of 
the deceased. The karar is a family 
sattlement and what is its effect, so far as 
this matter is concerned, depends upon the 
proper interpretation of paragraph 5. What 
that paragraph says is: “The properties 
acquired, by the members of each tavazht às 
their own as weil as those that may be so 
acquired, shall, on the death of such acquirers,. 
lapse only to their tavazhi.” There is 
nothing in this language to show that the 
acquirer of the property debarred himself 
from dealing with it during his life-time 
either by alienatiop . inter vivos or by means 
of a Will. All thatit says, is that on his 
death the property shall descend to the 
tawazhi. ` This is like any similar provision 
inan ordinary Will and it does not preclude 
the person making such a provision from 
dealing with it in his life-time either by an 
inter vivos or a testamentary disposition. We 
think, therefore, that the appellant has a 
prima facie title under the Will to a 
succession certificate. 


. But there is also another question in the 
case which has not been clearly determined. 
by the learned District Judge, and . that 
is whether the- properties in question were 
the self-acquisitions of the deceased or be- 
longed to the family. If they are not the’ 
self-acquisitions of the deceased, then the 
Will in favour of the appellant can have 
no operation. The District Judge bas not 
come to any finding on the point. He 
touches on the point, but leaves it undecided. 
Before the petition could be disposed of, 
there ought to be a finding on the question’ 
whether the property was the self-acquisition 
of the deceased or family property. . If the 
District Judge finds that it is self-acquired 
property, then the appellant would be en- 
titled to a succession certificate. With these 
observations, we remit the case to the District 
Judge to dispose of it according to law, It 
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will be open to each party to adduce fresh. 


The costs will abide the result. 
Appeal allowed ; Case remanded. 


evidence. 





COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. ~” 
Revenos Petimon No. 11 or 1914.15 
Or Frzapap DISTRICT. 
.. March 10, 1915. 
. Present; —Mr. Holms, S. M., and 
M Mr. Campbell, J, M. 
MATA DIN SINGH AND orgggs— 
DEFENDANTS—À PPELLANTS 
versus - 
DWARKA KURMI-—PLAINTITE— 
RESPONDENT. 

` Oudh Rent Act (XXII of 1886), s. 108 (9) (c)—IHlegal 
ejectment—-Conrpensation, sutt : for—Necessary party— 
Limitation. 

-A.suit for compensation for illegal ejectment 
under section 108 (9) (c)-of, the Oudh Rent Act, lies 
against the landholder alone and the entire body 
of the- landlords is not a necessary party to such 
g suit, [p. 447, col. 1.] : 

Though the plaintiff may bring a suit for compen- 
.Sation between any: lime, from the date of the 
"illegàl ejectment’ up toa year afterthe date of the 
recovery of possession, yet he can only get com- 
pensation in respect of the time during the year 
preceding the bringing of the suit in which he was 
out of possession. an 447, col. 2.] 

“ Kashi Nath Singh v. Shamu, eee Decisions 
No. 16 of 1892, followed. į 

Secónd appeal from the order of the Com- 
missioner, Fyzabad Division, dated the 16th 
September 1914; confirming that of the 
Assistant Collector of  Fyzabad District 
in' a case of recovery of compensation. 

. JUDGMENT. 

Horus, S. M.—( March 4th, 1915)—I may 
dispose of a minor point first in this case. 
Ground No. 2 has, nothing in it. The 
respondent .has every right to sue the 
landholder alone for compensation under 
section 108 (9). 
` The appellant contends that, under 
Kashi “Nath Singh y. Shamju (1), the 
respondent is entitled to recover compen- 
sation only for the time he was out of pos- 
Session during the year preceding the date 
on which he instituted the suit, that is to 
‘say, the 21st November 1913. The respond- 
ent alleges he was wrongly dispossessed on 
the 25th June 1912; the suit for recovery 
of possession was decreed on the 28th 
lg) Selected Decision No, 16 of 1892, 
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November 1912; and he. was restored to 
possession on the 22nd, January 1913 by 
order ofthe Court. The Board have held in 
that Selected Decision that dispossession’ 
following on illegal ejectment is a continn- 
ing wrong and that a plaintiff may bring 
a suit for compensation under section 108 (9) 
(c), between any time from the daté of the 
illegal ejectment up toa year after the date 
ofthe recovery of possession, but that he 
only can get compensation in respect .of 
the time during the year preceding the 
bringing of the suit in which he was out of 
possession. The respondent, however, argues, 
that he is entitled to get compensation for 
the whole period of his dispossession. He 
urges that, as he has a year in which to 


. bring his suit after the date of his restora. 


tion, if-he could not do this and waited 
till the last moment, he would be entitled ‘to 
nothing; whereas if he were to bring a 
suit before the date of his restoration to 
possession, he would have to sue again on 
account of the compensation for the subse- 
quent period until bis restoration and that 
this would result in an inconvenient 
multiplicity of suits. He. therefore, asks 
me to dissent from the Selected Decision. I 
agree with the observations of the Board 
of 1892, that it would have been more 
convenient had the law allowed the period 
of limitation in suits under section 108 (9) 
(c) to run from the date of restoration to 
possession, limiting the compensation to three 
years as in the case of mesne profits; but I am 
nnable to agree with the appellant’s argument 


‘that this is the present law, without any 


limitation as to the number of years’ 
compensation to be given. If a plaintiff 
wishes to avoid losing compensation for 
some years, clearly he hüsa remedy" by 
bringing promptly a suit for recovery of 


occupancy under section108 (10) and a suit 


for compensation under section 108 (9) (e) 
at the same time within a year after the 


It is true 
that the interpretation adopted in the Selected 


Decision creates one difficulty. If the trial 


of these suits lasts some time, the plaintiff 
might be entitled to fresh compensation 
from the date of the institution of the suit 
till the date of his recovery of occupancy. 
Whether he would have to bring a fresh suit 


‘or whether his compensation could be award- 
ed in the suit referred to, need not be. dis- 
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cussed here. The Board of 1892 in their 
decision came to‘ no definite conclusion as to 
this. 

-~ I see no sufficient reason to dissent from 
Kashi Nath Singh v. Shamju (1). This being 
80, it seems clear and is practically not dis- 
puted that there could be no kharif crop on 
the ground of any kind between 21st 
November 1912 and the date of the rabi 
crop being put in. I would set aside the 
orders of the lower Courts and dismiss the 
suit for compensation, parties bearing their 
own’ costs in all Courts in the circum- 
gtances. j 

~ CAMPRELL, J. M.—I agree. 
Appeal allowed. 


BOMBAY HIGH COURT. 
Srconp Crvin APPRAL No. 216 or 1914. 
i August 13, 1915. 

Present: —Sir Basil Scott, Kr., Chief Justice, 
and Mr. Justice Batchėlor. 
RANGAPPA NINGAPPA IMMADI 
AND OTHERS—DEFENDANTS——À PPELLANTS 

s vereus 
"YENKATBHAT LINGANBHAT JOSHI 


AND ANOTRER—PLAINTIFFS—--RESPONDENTS, 

Hindu Law—Marriage, form of, how determined 
Lingayat form of marriage—Joshi, whether can demand 
ees. 
i Mm, order to determine whether a marriage is in 
the Hindu form or in the Pancha Kalas Lingayat 
form, the Court must consider the marriage as a 
whole rather than the particular ceremonies per- 
formed. (p. 449, col. 1.] 

If the ceremony performed is not a Hindu marriage 
ceremony as a whole, the joshi or gramopadhya has 
no right to demand the marriage fees, [p. 449, col. 


2. 
t d odd Jagannath Joshi v, Balaji Kusaji Patil, 14 
B. 167, explained. 


Second appeal from the decision of the 
District Judge of Dharwar, in Appeal No. 88 
of 1912, reversing the decrée passed by the 
Subordinate Judge at Dharwar, in Civil Suit 
No. 227 of 1911. ` 

Mr. Nilkanth Atmaram, for the Appellants. 
- Mr. S. Y. Palekar, for the Respondent. 


. JUDGMENT.—The contest in this case re- 
solves itself into this, whether the ceremoni- 
als olserved by Lingayats in marriages are 
io be regarded asa whole in deciding whe- 
‘ther, ‘or not the -village gramopadhya is 
Gititled to perform the ceremony, or whether 


the ceremony can be split up into parts, and” 
if it is found that some part of the ceremonial- 
si similar to that according to the Br:hmin 
ritual, the gramopadhya can ‘insist upon 
payment of fees in respect of such part of 
the ceremonial as may have been performed 
by another. The point is stated exceeding- 
ly well by, the learned Subordinate Judge, 
Mr. Wagh. He says: 

"It is urged that some of the, ceremonials 
such as the fastening of the mangalsutra and 
the kankandhara are common to the Hindu 
form and the Pancha Kalas form, and that, 
therefore, the fastening of the mangalsutra 
and the kankandhara in the Pancha Kalas 
form of marriage entitles the plaintiffs 
to the fee appropriate to the Hindu 


- form, If the ceremonials of the Brahmins, 


the Jains and, the Lingayats are com- 
pared, it would be found that they agree 
in some points and are divergent in 
others. Yet they have their characteristic 
basic differences arising out of the faith on, 
which they are founded. It would not be 
right, therefore, from the common circum- 
stance of the fastening of the mangalsutra 
or of the wristthread or the throwing of 
rice on the bridal pair to say that the 
ceremony is Hindu in form and that the 
watandar joshi is entitled to his fee. We: 
have to take the marriage ceremony as a 
whole and determine whether it is in the 
Hindu form or inthe Pancha Kalas Lingayat 
form. If it is the former, the joshi is 
entitled to his fee, and if it is the latter, 
he is not." . 

The contrary view is stated by the District 
Judge who, after consideration of the cases 
cited to him, namely, Raja valad Shivapa v. 
Krishnabhat (1), Waman Jagannath Joshi v. 
Balaji Kusaji Patil (2), and Krishnumbhut v, 
Anunt Gangadhurbhut (8), says:— 


"I am, therefore, of opinion that the Court 
must consider the particular ceremonies per- | 
formed rather than the marriage as a whole 
and that even if some ceremonies, whether 
optional or obligatory, were performed which 
plaintiff himself could not perform, and for 
which he can, therefore, claim no fees, the 
fact does not debar him from claiming fees 
on account of other ceremonies which were 


(1) 8B. 232. 
(2) 14 B. 167. 
(8) 4 Morris 111.- 
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actually performed and which plaintiff could 
perform, and is entitled to perform, in the 
ordinary course in the case of marriages in 
the caste of defendant No, 1. The addition of 
some ceremonies which plaintiff could “not 
perform and the omission of others which 
would necessarily have been performed -had 
plaintiff officiated, does not affect his right 
to recover liis proper fees, if any, on account 
of such ceremonies as were performed.” 


We are of opinion that the view taken by 


the District Judge is based upon a misap-- 


prehension of what was 


decided by this 
Court in Waman 


Jagannath Joshi v. Bulajt 
Kusajt Patil (2). The judgment of the Sub- 
ordinate Judge, with appellate powers, 
reversing that of the Subordinate Judge, 
was there under appeal to the High Court. 
The Appellate Court’s opinion was that “the 
plaintiffs were only entitled to recover in case 
& marriage was performed ‘in any of the 
modes known to the Hindu Law, or in the 
mode described by Mr. Mandlik with respect 
to castes other than the Brahmin caste, and 
that the marriages in dispute being not per- 
formed in any such way, they were not such 
marriages as they were entitled to recover 
fees for in virtue of any right acquired by 
grant or prescription,” The High Court said: 
"Weagree with the lower Appellate Court 
that, under such circumstances as he thinks 
existed here, there would have been no intru- 
sion on the plaintiff’s privileges which would 
give them a right to recover their fees from 
the yajman as laid down in the decisions 
of this Presidency... But no issue was express- 
ly raised as to the manner in which the 
marriages in question were performed; and 
although in the cotirse of the hearing, some 


évidence was given on the subject, neither 


Party, we think, clearly understood what 
was the real issue between them on that 
part of the case.” Therefore, the issue was 
sent down to the District Court: “What 
ceremonies were performed on the occasions 
of the marriages, or either of them, and by 
whom?" We have referred to the record in 
that case, and we find that the learned Dis- 
trict Judge, after stating what ceremonies 
were, on the evidence taken on remand, per- 
formed, stated his opinion that “the cere- 
monial enumerated by the, late V. N. 
Mandlik in his Hindu Law, as observed by 
lower castes, was not followed on these oceg- 
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sions.” That was-a confirmation of the in-s 
ference drawn by the lower Appellate Court 
whose judenient was-undér appeal to the 
High Court, and-upon that finding, the Court 
confirnied the decree of the First Class Sub- 
ordinate Judge, with -appellate powers, with 
costs. We take that as ah authority for the 
opinion of the Subordinate Judge that if the 
ceremony performed is not a Hindu marriage 
ceremony asa whole, the oshi or gr amopadh ya 
has no right to demand the fees. 

We reverse the decision of the lower Appel- 
late Court and restore that of the Subordi- 
nate Judge with costs throughout upon the 
plaintiffs. The cross-objections are dismiss- 
ed with costs. 

£ Decree reversed, 


COURT OF THE BOARD OF REVENUE, 
. . UNITED PROVINCES. 
Revenue Parmos No. 32 or 1914-15 
oF SuLTANPUR Distrtor. 
June 14, 1914. 
Present:-~Mr. Holms, S. M. 
HARPAL SINGH— PrAIvTIFR— 
APPELLANT 
versus 
 KANDHIYA BUX MISIR AND OTRERS— 
“ DEFENDANTS— HR ESPONDEN'TS, 
- Registration Act (XVI of 1908), s. 17—Compromise 
in Cowrt — Perpetual lease executed but not registered-— 
Mention of lease in compromise—Terms not entered— 
Lease, admissibility of, in evidence, 

A previous suit for ‘ejectment was compromised. 
A sulehnama was written and filed in the Court. A 
leago was executed on the same date giving particu. 
lars of the terms upon which the land was to be held 
by the tenant. The lease was a perpetual lease, but it 
was not registered. Inthe sulehnama, the lease was 
mentioned but the terms were not mentioned: 

Held, in a subsequent suit for ejectment, that the 
lease, not ‘being registered, was inadmissable in 
evidence. fp. 450, col. 1.] 

Second appeal from the order of the Ooms 
missioner, Fyzabad Division, dated the 13th 
October 1914, reversing that of the Assistant 
Collector of Sultanpur District, ina case of 
ejectment under section 108/8 of Act XXII 
of 1886. 

The appeal first vame up for hearing on 
the llth of March 1915 when the Court 
passed following 

ORDER.-—The lease which was executed on 
the same date as the sulehnama, on the 8th of 
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June 1882, was in favonr of the present appel- 
lant, Harpal Singh, as to whom there is a 
finding of fact by the Assistant Collector that 
he is the nephew of Sheoraj Singh, the 
husband of Musammat Bilasi. It is un- 
disputed that after Afusammaé Bilasi died, 
Harpal Singh succeeded to the holding, 
though the appellant says she died twenty 
years ago and respondent says she died ten 
or éleven years ago. It is clear then that 
the respondent treated Harpal as the heir of 
Musammat Bilasi, as there is no allegation that 
he was given the land in any other capacity. 
He pays the same rent as Bilasi paid and 
as was entered in the sulehnama. One of the 
respondents, the lambardar Kanhaiya Bakhsh, 
who issued the notice of ejectment in 1832 
against Musammat Bilasi, apparently gaye the 
patta, but the respondents contend that it 
is inadmissible in evidence as it was not 
registered. If this contention is correct, the 
appeal must fail. I feel, however, some doubt 
whether in a case of this sort the putta which 
was executed on the same date as ‘the 
sulehnama and was mentioned in it, should 
not be considered an integral part of the suleh- 
nama and as such not liable to be registered. 
Adjourned to look up rulings on this point. 
After the adjourned hearing the appeal 
again came up for hearing on the 14th June 
1915 when the Court passed the following 
JUDGMENT.—The sulehnama mentions a 
patta, but does not call it an istimrari (per- 
petual)} lease Its terms then are not em- 
bodied in the sulehnama, and it is inadmis- 
sible in evidence as it was not registered. 
Appeal dismissed with costs, 
Appeal dismissed, 


SIND JUDICIAL COMMISSIONER’S 
COURT. 
First Orvin Arrear No. 17 or 1918. 
April 7, 1915, 
Present: Mr. Pratt, J. C., and 
Mr. Boyd, A. J. C. 
Tue FIRM or RAJARAM NANDLAL.— 
PLAINTIFFS——APPELLANTS 
versus 
Tas FIRM or ABDUL RAHIM—. 
Derenpants—Responvenrs, 
Contract Act (IX of 1872), ss. 89, 205— Agent, 
responsibility of, for an error of judgment—Indemnity— 
Refusal to indemnify, whether sufficient cause for 
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rescission of contract—Sufficient cause—Agent's dw 
on termination of contract. 

Anagent is not responsible to his principal for 
any loss caused on account of an error of judg- 
ment, provided ‘he exercises reasonable skill and 
diligence. [p. 451, col. 2.] 

Lagunas Nitrate Company v. Lagunas Syndicate, 
(1899) 2 Ch 392;:68 L. J. Ch. 699; 48 W. R. 74; 81 
L. T. 334; 15 T. L. R. 436, referred to 

Tho promise of indemnity is an implied term of 
the contract of agency: hence the refusal of the 
principal to indemnify the agent for any act done 
by him in the course of agoncy justifies him to 
rescind the contract. [p. 452, col. 1.] 

Where an agent, who has entered into a contract 
in hig own name for the purchase of goods deliverable 
ata future date, rescinds the contract of agency for 
sufficient cause hefore the period of termination, the 
principal is entitled to credit for the price of the 
piri the date the business is terminated. [p. 452, 
col, 2, i 

Lacey v, Hill, Crowley's Olaim, (1874) 18 Hq. 182; 
43 L. J, Ch, 551; 30 L. T. 484; 22 W. R. 586, referred 
io. - 

Appeal against the decision of the Ad- 
ditional Judicial Commissioner of Sind. - 

Mr. Rupchand Bilaram, for the Appellants. 

Mr, Wadhumal Oodharam, for the Respond- 
ents. 

JUDGMENT,—The facts in this case, ex- 
cept in details which seem to us to be of 
little importance, are not really in dispute. 

The plaintiffs in the Punjab employed the 
defendants to do business for them as commis- 
sion agents in Karachi, The defendants from 
time totime and inaccordance with instruc- 
tions received from the plaintiffs entered into. 
contracts for the purchase and sale of 'tooria. 
Forward contracts for the purchase of fooria 
of February, March and April deliveries 
were made by the defendants in accordance 
with personal instructions given by plaintiffs’ 
manager who had come to Karachi for that 
purpose. The foorta cf the February de- 
livery was re-sold at plaintiffs’ instructions 
at the end of February and the transaction 
resulted in a loss of Rs, 1,972. 

Plaintiffs’ manager then left Karachi and 
subsequent instructions were given by letter 
and by telegram. 

Plaintiffs had not paid for the February 
loss, but on the 15th of March the plaintiffs 
wrote Exhibit 5 to say that they were 
ashamed but were making arrangements to 
find money to meet this loss. Onthe 16th 
March, the defendants drew a hund? for Rs, 
500 on the plaintiffs which they did not 
honour. 

On the 17th of March defendants tele- 
graphed (Exhibit 6) to the plaintiffs asking 


Vol, KAKI) Me 
RAJARAM NANDLAL 9, ARDUD RAHIM, 


them to pay the hund? and remit money to 
pay the amount of the loss and to enable them 
to take delivery, failing whish they would 
be obliged to sell it. 

Plaintiffs replied by telegram (Exhibit 7) 
and by letter (Exhibit 8) on the 21st March 
asking the defendants for a week’s time 
promising to arrange for payment and re- 
questing the defendants not to sell without 
hearing from them. The telegram contains 
the words “Settled with Mukamdin.” This 
Mukamdin was defendants’ man who had 
been to see plaintiffs. It was plaintiffs’ case 
in the lower Court that the demand for 
indemnity had been settled by their giving 
Mukamdin & pro-note for Rs. 2,000. But 
the lower Court has found that this story is 
absolutely false and no serious attempt has 
been made before us to dispute the finding of 
the lower Court on the point. 

The defendants replied (Exhibit 9) on the 
22nd March, réiterating the demand made 
for paymentin Exhibit’ 6and stating that 
unless they were putin funds they would 
have to sell. 


' Plaintiffs replied on the 25th March 
(Exhibit 13) giving the defendants instruc- 
tions to deal with the #ooma of the March 
delivery as they thought best, either to sell 
or to take delivery and give it to a European 
office on “unfixed rate" terms, 

The vendor of the March delivery did 
not make miti khari, i. e. did not fix a date 
for delivery, and the March contracts were 
settled at the rates prevailing on the last 
day of March. 

Tn other words, the defendants sold on behalf 
of plaintiffs on the 3lst of March—but 
after doing so, they sent to the plaintiffs, the 
following telegram (Exhibit 15) on the Ist 
April 1912 :— 

“Rajaram Nandlal, Bhalwal.” ' 

“Accept B. C. I inform you that the 
toorta of March will be settled and inform 
you about April foorta that neither you 
paid my receipt, nor you sent remaining 
amount nor you sent rupees for deposit, 
hence on registering this card in Post Office, 
I shall dispose of toorta of April at my 
discretion in your account, any work write me. 
lst April 1912 Abdul Rahim Haji Fatehdin, 
Karachi Bunder, written by Atta Mahomed.” 

| After this telegram, the defendants ignored 
plainiiffs' instructions and sold the April 
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fooría on the 2nd, 8th and 9th April. 

The plaintiffs filed this suit for an account 
and the lower Court has debited the plaint- 
iffs with the loss on the February cone 
tracts and credited them with the profits 
on the March and April transactions taking 
the rates at which the defendants actually 
sold. The result was a decree against the 
plaintiffs for Rs. 381-12-0. Plaintiffs appeal, 
The correctness of the debit for February is 
admitted. Asto March, the plaintiffs cannot 
complain that the defendants did not act in ac- 
cordance with the instructions given them in 
their telegram, Exhibit 13. The telegram gave 
them the option of selling and the settlement 
of the rates of the 3lst March, the last 
day of the period of delivery, was made in 
accordance with the rule in Leigh v. Paterson 
(1) followed in Mackertich v. Nobo Ooomar Ray 
(2) and was equivalent to a sale. It is 
contended, however, that if the defendants 
had acted with skill and reasonable diligence, 
they would have taken delivery and disposed 
of the goods to a European firm on 
‘unfixed rate’ terms. But there are two 
complete answers to this contention. In 
the first place, the defendants had not been 
putin funds to enable them to take 
delivery or even to pay the margin money. 
It is not alleged that under the contract 
of agency, it was incumbent on defendants 
to use tkeir own capital in plaintiffs’ 
business. Nor did plaintiffs allege this in 
reply to defendants’ telegram, Exhibits 6 & 
Exhibit 9. And again, asthe rates of the 
31st March were profitable, the defendants 
acted in the bestinterests of plaintiffs in 
selling according to their instructions. 
They could not have foreseen the future 
rise of the market and, therefore, the utmost 
that could be said against them is that 
they committed an error of judgment in 
so selling. But an agent is not responsible 
for an error of judgment provided he exer- 
cises reasonable skilland diligence: Lagunas 
Nitrate Company v. Lagunas Syndicate (3). 

As to the April delivery, Mr. Rupchand's 
contention is that as the defendants had 
no instructions to sell, the plaintiffs are 
entitled to therates of the last day of 

(1) (1818) 8 Taunt. 640; 20 R R. 552; 2 Moore 588; 
129 E R, 493. 

(2) 30 C. 477, 7 0. W. N 481. 

(3) (1899) 2 Ch. 892; 68 L. J, Ch, 699; 48 W, R. 74; 
81 I. T. 334; 16 T. L. R. 436. 
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April as the did not make 
miti khari. 

` "But it seems to us clear that ‘the defend- 
nuts’ letter Exhibit 15, terminated the 
agency on the lst April under section 
9,1. An agreement to serve as an agent 
may be rescinded like any other agreement. 
This is recognised in section 205 of the 
Contract ‘Act, for when the agency has to 
last for any particular period, the agent 
is only liable to make compensation if he 
renounces the agency within that period 
without sufficient cause. Here, no doubt, it 
was an implied term of the agency that 
ib should last at least until the end of 
April But we think it clear that the 
defendants had sufficient cause for renouncing 
and that cause is set forth in their 
telegram. The plaintiffs had failed to 
indemnify them for the February losses, 
they dishonoured the hundi drawn upon 
them, they then asked, fora week's time, 
they made a false statement that the indem- 
nity had been settled, and up to the 
end. of March made no payment at all. 
The promise of indemnity is an implied 


vendors 


term of the contract of agency and the. 


plaintiffs’ conduct amounted toa refusal to 
indemnify and justified rescission under 
section 39. This default. on the part of 
the plaintiffs justified the defendants 
rescinding the agency. The telegram, Ex- 
hibit 15, is written in bazar English, but 
itis meaning is very clear. Ib says in effect: 

“the March account I have settled as your 
agent, but as to the April delivery your con- 
duct has been such that it is impossible to con- 
tinue todo business with you—for you have 
dishonoured our kundi, you have not paid the 
losses, you have not put us in funds to take 
delivery, therefore, I shall sell the April de- 
livery, toorta without reference to you and 
credit proceeds to.your account.” This is a 
clear rescission of the agency and the cause 
stated is sufficient. 

The case of Lacey v. Hill, Crowley’s Claim 
(4) is in point. In thatcase, the stosk-brokers 
Messrs. Crowley & Oo., in consequence of a 
representation by their principal Sir Robert 
Harvey that he would indemnify them for 

-losses incurred on the settling day of the 
15th July, continued contracts as to part of his 


(4) (1874) 18 Eq. 182; 43 L. J. Ch. 561; 30 L. T. 
484; 22 W, R. 586 
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stock, 7.e., made contracts to buy it back and 
re-sell it onthe nextsettling day, the 20th July. 
The principal failed to pay on the 15th July 
and the brokers sold on the morning of the 
16th, Mr. Fry, Q. C., for the legal representa- 
tive of the principal contended that the bro- 
kers had no authority to sell. As to this 
Jessell, M. R., said:— 


“The first question I have to decide is, was 
such a sale authorised? Ib was said, the only 
authority Messrs. Crowley had was to pur- 
chase for the next account day, the 30th, and 
they had no right, therefore, to sell before that 
day. I admit that their right to sell before 
that day is nota right ordinarily possessed 
by anagent who has contracted to buy for 
delivery on a future day. I think the right 
depends on two grounds and that it is well 
warranted on both. The first ground is that 
they did not agree to continue, except on the 
representation by Sir Robert Harvey that 
he would pay on the Friday. He left them 
to continue or not, knowing they could not 
continue unless they relied on that representa- 
iion, which he failed to perform. I agree 
with Mr. Fry’s observation that under that 
right, they were bound to sell soon after- 
wards, that they had not the right to sell at 
any future time they pleased; but the sale 
took place-next morning, and so no time was 
really lost." 


The other reason referred to by Jessel, 
M. R., was the custom of the stock exchange 
with which we are not concerned in this 
case. But the ratio decidend? in the passage 
quoted is that the principal’s default justified 
the agent in rescinding theagency. In that 
case, the agent’s duty is to sell on the date 
the agency is terminated—for the principal 
is entitled to credit for the price of the goods 
on the date the business is terminated. So 
here the agency was terminated on the 
Ist April and the plaintiffs are entitled to the 
rates of that day. It is true that the defend- 
ants delayed selling and they did so at their 
own risk, for ifthe rates had fallen the 
plaintiffs would have still been entitled to the 
rates of the Ist April. But this delay of 
the defendants has not damnified the plaintiffs 
for the sales were at rates better than those 
of the Ist April. Mr. Rupchand’s argument 
that plaintiffs are entitled to the rates of .the 
30th April is the same argument as that 
urged in -Lacey v. Hill, Crowley’s Claim (4) 
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and the answer is the same: “You would 
have been entitled to this rate if the agency 
had continued, but as the agency. was legally 
determined you, are only entitled to the rates 
of the day when the agency so terminated.” 

We, therefore, confirm the decree of the 
lower Court and dismiss this appeal with 
costs, : 


Appeal dismissed. 





COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Revenue Petition No. l or 1914-15 or- 
Hamirpur DrsTRIOT. 
February 27, 1915. 
Present:—-Mr. Holms, S. M. | 
KUNJI MAL-—DEFENDANT—AÀPPLIOANT ` 
VETSUS 
SHEO.BALAK RAM—PrAtINTIFF— 
; RESPONDENT. : - 
Agra Tenancy Act (II of 1901), sa. 58, 79—Hjectment 
—Grove-—Possession by landlord—Groveholder, posses- 
sion of, nature of —Remedy of grove-holder. 
A landlord took forcible possession of a grove in 
his zemindari. No contract to pay rent was entered 


into nor was there anything to show that the landlord . 


was admitted asa sub-tenant. The grove-holder sued 
to eject the landlord as his sub-tenant, The Courts 
below gave a decree ‘for ejectment. The landlord 
applied in revision: : 

Held, that if the.grove-holder. was to be treated 
as atenant, his remedy was to sue for possession 
under section 79 of the Tenancy Act within six 
months; but if he was nob a tenant, a suit under 
section 58 did not lie. . : 

Application: for revision of the order of 
the Commissioner, Jhansi Division, dated 
the 24th June 1914, confirming that of 
the Assistant Collector of Hamirpur District, 
ina case of ejectment. 

JUDGMENT.—There seems to me 
little doubt that the Courts have taken a 
wrong view of the law. Wither the grove- 
holder should be treated as a tenant of a 
holding or heshould not. What he has 
done is to sueto eject his landlord under 
section 58, on the allegation that he is & 
sub-tenantof the land. There is no evidence 
whatever on the record to show that the 
landlord entered into any contract with the 
grove-holder to pay rent or was admitted 
to the ; 
Indeed the respondent now changes . his 
story and says that the landlord is a 
sub-tenant only in respect of ‘07 acres : and 
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sub-tenancy by the grove-holder. ' 
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not of the wholé area iu dispute, -20 aores. 
It is true that the ‘landlord is recoaded 
as a sub-tenant in the land with-a n 
that he is zeminday. This merely indic 
that the landholder is in possession an 
nothing more. The respondent’s case really 
is that the tandholder has wrongfully 
dispossessed him from the land. This being 
so, if the grove-holder is to be treated 
as a tenant of a holding, he had his 
remedy under section 79 of the Tenancy 
Act but failed to. exercise ib within. six 
months, In this case, he cannot now treat 
the landholder as a nominal sub-tenant 
and sue to eject him. On the other hand, 
if the respondent is not a tenant of a 
holding, he has no power to sue under 
section 58. f 
Asregards the first ground of appeal, it 
seems true that under the recent ruling of 
the Board [His Highness the Maharaja of 
Benares v. Babu Vijai Narain Singh (1)] 
which followsat any rate one. previous 
decision of the Board, as the zemindur 
raised the plea that he was cultivating 
part- of the land. as his khudkasht, the 
appeal should have been to the District Judge. 


.It is, however, the appellant’s own fault that 


he appealed to the Commissioner, and he 
can hardly be permitted now to question the 
jurisdiction of the Commissioner. Both 
Courts have held, asa matter of fact, that 
the land still retains the character of 4 
grove., An error of law seems. to have 
been committed, but I have to consider 
whether the Board should interfere on 
revision. The appellant’s story apparent; 


ly is that the respondent has abandoned 


that he entered in 
possession thereon. This on the. face of 
it is an improbable story and has not 
been: believed by the lower Courts. Thus 
no substantial injustice has been caused, and 
following the practice of the Board, there 
is no sufficient reason to interfere, on 
revision 

Application dismissed. In the circumstances, 
parties will bear their own costs. 
Application dismissed. 


his grove and 


(1) Selected Judgment No. 14 of 1914. 
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MADRAS HIGH COURT. 
Szcoxp Civit, Appeat No. 483 or 1913. 
September 21, 1915. 
Present:— Mr. Justice Spencer and 
` Mr. Justice Tyabji. . 
MOIDEEN SAIBA AND OTHERS— DEFENDANTS 
` Nos. 1 To 11-—APPELLANTS 
! versus . 
GOPALA KUDWA AND OINERS— PLAINTIFFS 
anv DEFENDANTS Nos, 12 To 14— RESPONDENTS. 
Lease—Lease providing for forfeiture of land on 


alienation—Usufructuary mortgage created but’ no" 


transfer of possession made—Construction of deed— 
Transfer of Property Act (IV of 1882), s. 111 (g). 

A lease provided: “Further I have no right to 
‘alienate the said land in any manner” and con. 
tained’ also a provision for re-entry. The lessee 
usufructuarily mortgagedfit, though he did not divest 
himself of possession of the land: 

Held, (1) that the mortgage by itself was not such 
a disposition of the property in the land as could 
necessarily amount to an alienation within the terms 
of an forfeiture clauro in the lease-deed; [p. 456, 
col. 1. 

(2) that the law leans against forfeiture, and 
the party relying on it must prove it to be exact and 
certain, [p. 456, col, 1.] 

Northcote v. Duke, (1765) Z Eden 819; Amb. 518; 27 
E. R. 330, followed. 

Second appeal against the decree of the 
Court of the Subordinate Judge of South 
Canara, in Appeal Suit No, 177 of 1911, 
preferred against thatof the Court of ‘the 
District Munsif of Karkal, in Original Suit 
No. 545 of 1909. 


Mr. K. Ramanath Shenai, for the Appel. 
l&nts. 
` Mr. K. P. Lakshman Rao, for the Respond. 
ents. 

This second appealcoming on for hearing 
on thé 8rd and 4th of September 1914, the 
Court delivered the following x 

JUDGMENT.—The principal appellants 
are tenants under a mulgen? lease obtained 


from the predecessors-in-title of the re. 


spondents, and the question that falls to 
be decided is" whether there has been such 
a forfeiture of the lease as is referred to 
in the Transfer of Property Act, section 
111 (g). 

The forfeiture is claimed by reason of 
a breach of a covenant in the lease, which 
may, be translated in the following terms: 

If I fail to conduct myself accordingly, 


. Y shall at once, give up the said land to^ 


you and I shall have no objection to your 
giving it away to others.” Itis argued in 
the first instance ibat ibis covenant 
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‘alienation by 


{rors 


must be read as referring to afbreach only 
of the covenant to pay rent. We are 
unable to accept this construction of the 
lease. Reading the clause: with the rest 
of the lease, we are of  opinicn that it 
was meant to come into operation on the 


tenants failing to actin accordance with 
any of ihe covenants contained in ihe 
lease. . . 


The covenant which the tenants are alleged 
to bave failed to observe is that they shall 
not alienate tke land in any manner, 


It is admitted that there have been 
alienations of portions of the tenancy that 
might prima facie cause forfeiture of the 
lease under the clause referred to. We 
reserve the question whether  alienations 
of portions operate as forfeiture of the 
whole. But it is contended that the 
forfeiture has been waived inthe manner 
referred to in section 112 of the Transfer of 
Property Act. 

The third issue in the suit is whether 
the forfeiture of the lease by the lessee, 
if there has been any forfeiture, has been 
waived by the temple. 

The District Munsif discussed this ques- 
tion at some length in paragraphs ll and 12 
of his judgment and came to the conclusion 
that “the mulgar has acknowledged. the 
receiving ` rent . from the 
alienee and cannot now repudiate, the 
alienation.” , 

The Subordinate Judge says he feels 
no doubt that there was no waiver of 
forfeiture. We cannot regard’ the ‘reasons 
given in paragraph 4 ‘of the ewer Appellate 
Court’s judgment as a satisfactory ground 
for this finding, as they do not meet the 
whole of the defendants’ case. 


The Subordinate Judge first refers to 
the money receipts, which he says do not 
show that rent wassent by the Sth defend- 


ant as  alienee and then he considers 
the oral’ evidence of Amrita Rao and 
accepts his statement that no alienation 


ever came to his notice. 

Now there are four alleged alienations, 
viz. (1),a mortgage by |Azimuddin to the 
llth respondent in 1894, (2) a partition into 
three shares in 19C0, (8) a corditional sale 
in 1901 by .Azimuddim to Kasim Sahib, 
father of the defendants Nos, 8to 10, and 
lastly (4) a  usufruetuary mortgage by 
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7th defendant of his share to 11th defend- 
ant on 29th January 1908. 

During these years, the proprietorship 
has not remained in the hands of a single 
lessor continuously but has changed hands 
three times. In 1905, Amrita Rao sold the 
suit property to Ramakamthi and on 20th 
January 1908, Ramakamthi sold it to the 
temple, whose moktessors are the present 
plaintiffs. 

Under the law, as to waiver of forfeiture 
analogous to the provisions of section 112 
of the Transfer of Property Act, acceptance 
of rent by any one of thesa lessors might 
cperate as a waiver of such forfeiture as 
might arise from any breach committed 
during the period when he had the land- 
lord’s interest in the land. Where after 
forfeiture the lessor transfers his rights to an- 
other person, the act and the mode of transfer 
may itself show an intention either to keep 
the right to claim the forfeiture subsisting 
or to waive it. Whether or not the lessor 
intended to waive the forfeiture and to treat 
the lease as subsisting, may be clear from the 
terms of the transfer.. The terms of the 
sale-deeds B and C have not been considered 
by either of thé Courts below. ES 

It is necessary, therefore, to consider as 
to each of the alleged acts of forfeiture 
whether there has been a subsequent 
acceptance of rent or other equivocal act 
by the lessors concerned or by any of their 
sucessors-in-interest, and if so, what was 
its effect on the subsistence of the lease. 
The payment by the 8th defendant is not 
the only payment which can be considered, 
nor is Amrita Raos statement sufficient 
to dispose of the matter. The alleged 
waiver of the forfeiture arising from the 
alienation through Exhibit L is the ast 
of permitting lst to 7th defendants to pay 
the assessment after the plaintiffs knew 
of the execution of Exhibit L, thus showing 
an intention to treat the lease as subsisting. 

We must, therefore, call on the Subordinate 
Judge to return a fresh finding on the third 
issue which should beamplified by adding 
the words ‘or by the  predecessors-in- 
interest of the temple.’ 

At the same time, he will: also returna 
finding on the question, whether there 
has been a forfeiture of lease by reason 
' 0f non-payment of rent, In paragraph 5 of his 
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judgment, he has given it as his bald opinion 
that there has been forfeiture of rent on this 
account also, but he has not given reasons 
for his opinion nor has he stated what 
rent was not paid and when. The District 
Munsif has considered this point more fully 
in paragraph 13 of his judgment and has found 
that there has been no forfeiture on the score 
of non-payment of rent. The Subordinate 
Judge has not dealt with the payments 
referred to by the District Munsif, as it 
was necessary that he should do in a 
reversing judgment. Findings to be returned 
on the evidence on record within two months. 
Objections within six days. 

In compliance with the order contained in 
the above judgment, the Subordinate Judge of 
South Canara submitted the following 

FINDINGS.—(1). The issues remitted for 
findings are ;— 

(1) "Whether the forfeiture, if any, has 
been waived by the temple or by the pre- 
decessors-in-interest of the temple?” 

(2) “Whether there has been a forfeiture 
of lease by reason of non-payment of renti” 

On ‘the first issue the lower Appellate 
Court submitted a finding that Amrita 
Raoand his brother and his mother had 
waived their right to claim forfeiture when 
they executed the sale-deed, that no 
forfeiture occurred during the period the 
property was owned by Ramakamthi and 
that the temple did not waive any right 
it could have had in consaquence of the alien- 
ation made in favour of the 11th defendant, 
and on the second issue he held that there 
was a proper and valid tender of the full 
rent from 1906 to 1909 both inclusive. 

This second appeal coming on for final 
hearing after the return of the findings of the 
lower Court on the 14th and 17th September 
1915, and having stood over for consideration 
till this day, the Court delivered the 
following 

JUDGMENT.—With reference to the 
findings now received, it is urged that 
there is no evidence to support the Sub- 
ordinate Judge’s conclusion that the 
forfeiture caused by the conditional sale 
in 1901 by Azimuddin to Kasim Sahib 
(father of defendants Nos. 8 to 10) was waived, 
The Subordinate Judge relied on the terms 
of Exhibit B and the conduct of the parties 
in nob giving notice to the tenants or their 
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lienees. We think that these were matters 

which the Subordinate Judge might properly 
take into consideration in determining the. 
question of waiver, and we declined to 
disturb his finding on this point.  We,. 
therefore, accept allthe findings. 

Next with reference to the usufructuary 
mortgage by 7th defendant of his share to 
llth defendant on January 29th, 1998, if 
it offended against the forfeiture clause, we 
have the lower Oourt’s finding that there 
was no waiver on behalf of the temple 
of any rightarising out of it. The lease 
(Exhibit A, provides, "Further I have no 
right to alienate the said land in any 
manner"; and contains a provision for 
re-entry on the breach of any of the 
covenants in the lease, to which we have 
already adverted..Now, isit clear that the 
parties intended to refer to such a transaction 
as is now before us when they spoke of 
alienating the land? The law leans against 
forfeiture. To adopt the language of Lord 
Chancellor in Northcote v. Duke (1) “When 
you come for a forfeiture, you must be very 
exact and certain,” vide [Northcote v. Duke 
(1)]. Here there was no abandonment 
or divestment by the 7th defendant of all 
his interest in the land. He usufructuarily 
mortgaged his share for a term of 12 
years, which was not co-extensive with 
his own right of occupancy, and at the 
same time, as recited in Exhibit L, he 
took a lease from his mortgagee, so that, 
in the result, the possession remained 
with him. We are of opinion that this was 
not such a disposition of the property in 
the land as would necessarily amount to an 
alienation within the terms of the forfeiture 
‘clause in the lease-deed. 

We must, therefore, allow the appeal, 
and as the defendants did not appeal 
against the decree of the District Muusif, 
we restore that decree with costs in this 
Court. Hach side to bear their own costs 
in the lower Appellate Court. 


- Appeal allowed. 
t2(1)3 (1765) 2 Eden 319; Amb. 513; 27 E. R., 330. 
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COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. . 
Revenue PETITION No. 5 or 1918-14 oF 
Erawana DISTRICT, 
November 26, 1914. 
Present;—Mr. Tweedy, S. M., and 
Mr. Holms, J. M. 
BALWANT SINGH-—PrarmNTUE-— | 
APPLICANT 
versus i 
FAIZULLAH AND OTAERS—DEFENDANTS — 
RESPONDENTS. 

Agra Tenancy Act (II of 1901), s. 81, applicability. 
of--Mortgage of occupancy holding. before Act— 
Suit for arrears of rent—Mortgagee, if necessary party 
—Civil Procedure Code (Act V of 1908), O. I, v. 9. 

Section 31 of the Tenancy Act will not apply to a 
mortgage of a holding entered into before the 
Tenancy Act came into force.[p. 456, col. 2.] 

A mortgagee of an occupancy holding is not a 
necessary party to a suit for arrears of rent, as the 
occupancy tenant is the only person responsible for 
the rent of the holding. [p. 457, col. 1.] 

Application for revision of the order of the 
Commissioner of the Allahbad Division, dated 
the 28th October 1913, confirming that of 
the Collector vf Etawah District, in a case 
of arrears of rent. 

JUDGMENT. 
. Horus, J. M.—( November 21st, 1914.) —The 
land is occupancy tenure and was mortgaged 
by the defendants in the suit for arrears of 
rent to one Ram Sahai. The respondent 
argues that, as the landholder did not sue 
for the cancellation of the mortgage under 
section31 of the present Tenancy Act, it is, . 
therefore, valid against him. The mortgage, 
however, was entered into before the Tenancy 
Act came intoforce and this section has no 
application. The respondent urges that, be- 
cause the landholder has received rent, 
from Ram Sahai, he must be taken as hav- 
ing recognised him as a mortgagee in: posses-, 
sion. The findingas tothe payment of rent, 
is contained inthe Tahsildar’s decision. He 
writes :— The plaintiff received the rent for 
1316 Fasli through Ram Sahai by money. 
order”, There is no evidence now on record 
to this effect, The money orders which 
apparently prove this, have been taken back 
by the respondent, who does not now pro- 
duce them. From the wording of the de- 
cision it would appear that Ram Sahai paid 
the rent on behalf of the defendants, the 
occupancy tenants. This fact is quite insuffi- 
cient to show that the plaintiff ever recognis-, 
ed Ram Sahai asa mortgagee in posSeHsión 
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or habitually received rent from him, In this 
view, Ram Sahai was not a necessary party 
to the suit, and in any case under rule 9, 
Order I, of the Code of Civil Procedure, 
it, is doubtful if the suit should have been 
dismissed merely by redson of his non- 
joinder. There seems to have been a clear 
error in law which has led to substantial 
injustice, as the permission to bring a fresh 
suit was useless as it would have been time- 
barred. 

I would, therefore, set aside the orders 
passed and restore the suit to the file 
of the Assistant Collector for re-trial on its 
merits. Costs to follow the event. 

Tweepy, S. M.—I agree. Thereisa gross 
and palpable error of law which  vitiates 
the decision of the Assistant Colléetor and 
the Collector. It makes no difference whatever 
whether the landholder did or did not recog» 
nise Ram Sahai as mortgagee in possession and 
collect the rent from him on any particular 
occasion. The occupancy tenant is the one 
and only person responsible for the rent of the 
holding and Ram Sahai was not a necessary 
party. Any arrangement by which the 
landholder collects rent from the mortgagee 
in possession is tne which he makes for 
convenience’ sake and which he can cancel any 
time he likes. š 

I agree with the: proposed order. 

Application allowed. 


MADRAS HIGH COURT. 
APPEAL AGAINST APPELLATE ORDER No, 61 
or 1914. 

September 30, 1915. 
Present:—Mr. Justice Abdur Rahim and 
Mr.. Justice Spencer. 
SHANMUGHAM ASARI AND ANOTHER— 
Derenpanrts Nos. 2 AND 3—APPELLANTS 

` versus 
SIYID NATHADU SAHIB AND OTHERS— 
PraiwTIFFS AND Derenpants Nos. 4 AND 5— 


— RESPONDENTS, 

Decree directing execution of conveyance—Time fixed 
by decree subsequently ewtended — No payment of 
money in time-—Decree-holder, if entitled to obtain 
conveyance, , 

A decree directed’ the judgment-debtor to execute 
a conveyance on payment by the decree-holder of a 
sum of money within one month. The decroe-holdcr 
obtained an` extension of tìme, but within thet 
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period as well he could not make the payment. 
Thereafter he applied to the Court to direct the 
judgment-debtor to execute the conveyance: 
' Held, that as the application was made beyond 
the period fixed in the decree, it was ineffective and 
the judgment-debtor was within his rights in 
refusing the execution of the conveyance, 

Ramaswami Kone v. Sundara Kone, 81 M. ` 28; 17 M. 
L. J. 495; 3 M. L. Ty 26, followed. 


Appeal against the decree of the District 
Court of Madura, in Appeal Suit No. 222 
of 1913, preferred against that of the 
Court of the District Munsif of Tiru- 
mangalam, in Execution Appeal No. 87 
of 1913 (in Original Suit No. 91 of 1908).. 

Mr. K. S. Ganapathi Awan, for-the Appel- 
lants. 

Mr. P. M. Srinivasa Atyangar for Mr. 
R. Subramania Atyar,.for the Respondents. 

JUDGMENT.—The decree in this case 
directed “that the Ist defendant do 
execute a  sale-deed to the plaintiff in 
respect of the properties described there 
under on receiving the- balance of 
purchase-money, Rs. 250, within one month 
from this date,” that is, from the date of 
the decree. The plaintiff, who is the lst 
respondent before us, failed to pay the 
amount and applied for .time to. be given 
to him and he was granted a month’s 
time on 29th March 1911. He again 
failed to comply with the order. That 
being so, the application must be held to.be 
ineffective. The appellant, was to convey 
the properties only if “he received the 
money which he was entitled to, under the 
decree. As he was not paid money within 
the time allowed by the Court, he was 
quite within his right to. refuse to make the 
conveyance. 

Our attention was drawn to the decision 
in Ramaswamt Kone v.. Sundara Kone (1). 
That was a very similar ease and the: learned 
Judges came to the conclusion that an 
application which was made after the 
period allowed by the Court, was ineffective. 
We think that. the rule- applies to this 
case. We, therefore, allow the appeal, set 
aside the order’ of the learned District 
Judge and restore the order of the District 
Munsif.: The respondent must pay the cost 
of. the appellant. 


Appeal allowed; Order: set aside. 
(1) 31 M. 28; 17 M. L. J. 495; 3 M. D. T. 26, 
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"COURT OF THE BOARD OF REVENUE, 
UNITED.PROVINCES. 
. Revenve Permios No. 4 or 1914-15 or 
BruanpsHage Disrricr. 
April 11, 1915. | 
Preseni:—Mr. Holms, S. M., and 
Mr. Campbell, J. M. 
Chaudhri NAUNIHAL SINGH— 
PLAINTIFF —ÁPPLICANT 
versus 


CH ABBI-—DerFESDANT— RESPONDENT. 

Agra Tenancy Act (II of 1901), s. 11— Occupancy 
fights, acquisition of—Twelve years! continuous occupa- 
tion~- Land lying fallow. 

A tank land carried crops of singhara or paddy i in 
years of heavy rainfall. No rent was paid in the 
years when there was no cultivation and rent varied 
‘largely from year to year. The tenant claimed con- 
tinuous possession on the ground that he grazed 

cattle when cultivation was impossible: 

Held, that this was not the case in which cultivat- 
‘ed land was left fallow for a year or two without the 
period necessary for the acquisition of a right of 

“occupancy being interrupted and that under the cir- 
cumstances occupancy rights did not accrue as 
there was no continuous occupation for twelve years. 


Appliéation for revision of the order of 
‘the Commissioner, Meerut Division, dated 
‘the 18th August 1914, confirming that 
‘of the Assistant Collector of Bulandshahr 
‘District in a ease of ejectment. 

- JUDGMENT: 

CaupBELL, J. M.—( March 22nd, 1915.)—I 
‘ani unable to agree with the lower Courts 
‘in this case, and consider’ that-they have 
‘so misinterpreted the law that thé Board are 
‘juétified in interfering in revision. The land, 
‘from: which plaintiff-appellant wishes to 
‘eject defendünt-respondent, is a tank or de- 
pression which can only carry crops of 
singhara or paddy in years of heavy rain- 
‘fall. Defendant first began’ to cultivate it in 
808 Fas, butin several years since then, 
the land has been uncultivated. The rent 
has varied. very largely from year to year, 
‘and defendant has admittedly paid no rent 
in the years when there has been no éulti- 
‘vation. Defendant, however, claims that he 
has been in continuous possession on the grounds 
that he has grazed his cattle on the land, 
"when cultivation’ has been impossible. 

The lower Coürts have found that he has 
held the land continuously for more than 
12 years, and has acquired occupancy rights. 
Under the'circumstances described, I am uu- 
able to agree with them. I am of opinion 
that he has taken the land on a new contract 
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be culturable; and in the intervals, he cannot 
be considered to have held it a£ all. 

I would, therefore, .set aside the lower 
Court's orders and decree plaintiff-appel- 
Jant’s suit with costs in all Courts. 

Homs, S. M.—I agree. This is not the 
same as a case in which cultivated land is left 
fallow for a year or two without the period 
necessary for the acquisition of a right of 
occupancy being interrupted. 
| , Application allowed, 


MADRAS HIGH COURT. 
. Civin Revision Petitions Nos, 849 AND 850 
or 1913. 


= October 5, 1915. 


Present: —Mr, Justice Abdur Rahim and 
Mr. Justice Spencer. 
ARAMANAI RAJAGOPALA CHETTYAR 
——PraixTiFF—PETITIONER 
versus 
ARAMANAI RANGASAMI AIYAR AND 


ANOTHER-—DEFENDANTS— RESPONDENTS. 

Arbitration — Award, decree based on—Appeal not 
maintainable—Revision, when  allowed— Civil Pro- 
cedure Code (Act V of 1908), s. 115. 

Thereis no appeal against a decree based upon 
anaward bat if it canbe shown that the lower Court 
acted without jurisdiction or failed to exercise a 
jurisdiction or acted with material irregularity in 
dealing with the award, it would be open to the 
High Court on a proper case being made out to 
revise such an order, [p. 459, col. 1.] ; 

Ghulam Khan v. Muhammad Hassan, 29 C. 167; 
at pp. 184, 185; 20 T. A. 51; 6 C. W. N. 226: 12 M. D. 
J. 77; 4 Bom. L R. 161; 25 P. R. 902, followed. 


Petitions under section 115 of Act V of 
1908, praying the High Court to revise 
the decree and order on application of the 
Court of the Subordinate Judge of Kumba- 
konam, in Original Suit No. 72 of 1912. 

Messrs. S. Srinivasa Adyangar and K, 
Rajah Atyar, for the Petitioner. 

Mr. A. Krishnaswamt Adyar, for the Re- 
spondents. 


JUDGMENT.—In this case, the decree 
is in accordance with the award and there 
is no objection taken on that score, but it 
is sought to impeach the decree on other 
grounds. Rule 16 ofthe 2nd Schedule of 
the Civil Procedure Code lays ‘down that 
appeal from a deérée 
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which is in’ accordance with the award, 
and it has been held by their Lordships 
of the Privy Council-that there being. no 
appeal from such a decree, a revision 
petition ' to revise a decree confirming an 
- award, would. be stil more.objectionable, 
vids the decision in the case of Ghulam Khan 
v. Muhammad Hassan (1). But if it can 
be shown that’ the lower Court acted 
without jurisdiction or failed to exercise 
jurisdiction or acted with material irregu- 
larity in dealing with the award, it would 
be open to the High Court on a proper 
‘case being made out to revise such an 
order. The ruling of the Privy Council 
has been followed in a number of decisions 
of this Court and no doubt that represents 
the law. In this case, grounds Nos. 5 and 6 
in, the revision petition, cannot at all be 
said to allege grounds for our interference. 
It is stated ‘in ground No. 6 that tlie 
&rbitrator.had no jurisdiction to frame a 
scheme in respect of. the charity, the reason 
given, therefore, being that the. charity 
referred to was a public charity. But 
there is no such finding, it is not even 
alleged in tlie pleadings that the charity 
in question wasa public charity. Further, 
the plaintiff himself in his  plaint' asked 
for a scheme to be framed. In these 
circumstantes, we cannot hold that this.is a 
proper. ground for exercising our juris- 
diction under section, L15 of the Civil Pro- 
cedure Code. 

. As regards ground No. 5, it is said that 
‘a certain additional amount: was allotted 
by the arbitrator for the carrying on of 
the charity and this was in excess of his 
powers. But we find that an issue was 
raised raising the question, viz., what 
‘further provision, if any, should be made 
for the charity, and so far as we can 
gather from the judgment of the learned 
Subordinate Judge as wellas the proceed- 
ings before the arbitrator, no objection 
was raised to the question being dealt with 
by ‘the arbitrator. On looking at the 
‘nature of the dispute between the parties, 
it does not appear to be unreasonable for 
‘the ‘arbitrator to have gone into the matter. 
"This objection also fails. It is not alleged 


‘that the Subordinate Judge in dealing with 
. (1) 29 G. 167.25 pp. 184, 185; 29 I. A.51; 6 C., W. 
UN, 226; 12 M. L. J. 77; 4. Bom. L. R. 161; 26 P. R. 1962, 
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the awdrd has been guilty of any irregu- 
larity in the conduct of the proceedings. 
We have, therefore, come to the conclusion 
that this is not a fit case for our 
interference under section 115, Civil Procedure 
Code, and dismiss Civil Revision Petition 


‘No. 849 of 1913 with costs. 


The other petition, No. 850 of 1918, relates 
to the costs.awarded by the Subordinate 
Judge with: reference to the fees of the 
arbitrator. We think that he was entitled 
under the terms of the reference and in 
the circumstances of the case, to award 
proper fees to the arbitrator. He did not 
inchide this amount in the decree itself, 
but dealt with it in a separate order passed 
on the same day as the decree confirming 
the award. This is nob a: matter for 
interference in revision. Civil Revision 
Petition No. 850 of 1913 is.also dismissed 
with costs, 

. Petitions dismissed. 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
‘Seconp Crvit Arrear No. 42 or 1914-15 or 
Eran DISTRICT., 
March 1,1915. . 
Preseni:_-Mr. Holms, S. M., and 
- Mr. Campbell, J M. 
KALYAN SINGH. AND OTRERS—DEFENDANTS 
— APPELLANTS 
versus 
Babu HOTI LAL—-PrarsTIFF—- RESPONDENT. 

Agra Tenancy Act (IT of 1901), ss. 43, 49—Rent 
fixed by agreement in perpetuity—Suit for enhancement, 
af maintainable—Remedy. 

Where rent has been fixed in perpetuity by an 
agreement, the remedy of thé landholder is not a 
suit for enhancement -of rent under section 43 but 
a suit under section 49. [p. 460, col. 1.] 

_ Second appeal from the order of: the Com- 
missioner of Agra, dated the 26th August 
1914, reversing that of the Assistant Collector 
of Etah District, in s ease of enhancement 
‘of rent under section 43 of Act II of 1901. 

- JUDGMENT, | 
Horus, S-.M.—(February .19th, 1915.) —I 


-am unable to accede to the- contentions in the 


grounds of appealas drafted. Section 49 of 
the Tenancy Act is for.the benefit of the 
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State as much as for the benefit of the land- 
holder and is clearly against the contention of 
the- appellant that the respondent is bound 
for ever: by his previous agreement. It seems 
to me, however, that the respondent in suing 
for an enhancement of rent under section 43 
has adopted the wrong remedy. His proper 
course was to have sued under section 49 and 
have the agreement rendered void, unless 
the tenant agreed to pay a fair and equitable 
rent to be determined by the Collector. 
The Commissioner has remanded the case for 
a decision as to fair and: equitable rent, but 
if the decree is given for an enhancement 
of rent under section 48, the. result might 
be: that the rent would. be fixed for 10 years 
only. The suit, therefore, to my mind; was 
wrongly: instituted originally and I would 
set aside the order of the Commissioner 
and dismiss the suit, the respondent pay- 
ing costs in all the Courts. 
The: respondent will, of course, be at 
liberty to institute a suit under section 49. 
CAMPBELL, J. M.—I agree. l 
i Appeal allowed. 


CALCUTTA. HIGH COURT. 
Sxconp Crvin Appuat No. 637 or 1915. 
August 11, 1915. 

Present:— Justice Sir Asutosh Mookerjee, KT. 

and Mr. Justice Newbould. : 
NIKUNJA RANI CHOWDHURANI— 
DEFENDANT-—APPELLANT 
versus 
SECRETARY or STATE ror INDIA 1N 
COUNOCIL-—-PraisTIFE— RESPONDENT. 

‘Court Fees Act" (VII of 870 , s 19E, object of— 
Penalty, imposition’ ef—Order ultra vires—Suit to 
recover penalty imposed, maintainability  of—Civil 
Court, jurisdiction of—Revenue Authority, power of— 
Penalty, nature of. ae 

Unless there is a statutory bar, a suit is maintain- 
able by the Seéretary of State for India in Council 
for recovery of a penalty lawfully imposed Up. 461, 
col: 2.1 a 

"Where a penalty has been imposed- by a Revenue: 
Authority, a Civil Court has no jurisdiction to review 
the decision on the ground that the valuation had 
"been incorrectly made or thatthe discretion in the 
imposition of the penalty: had been: erroneously 
exercised, but.if the notion of.the Revenue Authority 
is ultra vires there is no enforceable claim which a 
Civil Court is bound to recognize. [p. 461, col. 2; p. 
462, dol. 1.7 
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Section 19H of the Court Fees Act contemplates 
an application on.the part. of the person who had 
taken ont Probate and produces the same to be 
duly stamped and applies where the estimated 
value of the estate is less than what the value has 
afterwards proved to be: and in the absence of any 
such application, it does nob authorize a Revenue 
Authority to impose any penalty. [p. 462, col. 1.] 

In a Probate case notice was issued: to a Collector 
under sub-section 1 of section 19H of the Court 
Fees Act. As no reply was received from tho 
Collector, Probate: was issned to the petitioner on 
payment of the duty payable upon her valuation of 
the estate. The Collector, thereafter, held that the 
valuo of the estate was much more and directed n 
notice to the petitioner to amend the valuation, and 
to explain the cause of under-valuation. The petition- 
er did not accept the Collector's valuation but in 
order to avoid litigation deposited the additional fee. 
The Board, however, ordered that double the fee 
payable be levied-as penalty and a suit was institut- . 
ed to recover the amount: 

Held, that the imposition of the penalty was ultra 
vires and, therefore, the suit was not maintainable. 
[p. 462, col. 2 ] : 

^Semble,—In a case where section 19B is properly 
applicable, the petitioner is entirely in the hands of 
the chief controlling Revenue Authority, who is 
at liberty to refuse to stump the Probate till the 
penalty bas been paid. [p. 462, col. 2.] 

Quere.—Whether : the -penalty imposed in such a 
case.is personal and notrecoverable from the estate? 
[p. 462, col. 2] f a 
` Appeal against the decree of the District 
Judgé, ‘Faridpore, dated the 8th February 
1912, affirming that of the Subordinate 
Judge, ‘Faridpore, dated the 9th Angust, 
1910. i . x 

Sir Rash Behary Ghose and Babus Dwarka 
Nath Ohakraburty and Ohandra Kanta Ghose, 
for the Appellant. i 

Babu Ram Charan Mitra, for the Respond- 


ent. 


JUDGMENT. This is an appeal by the 
defendant in a. suit for recovery cf a 
penalty imposed on her under section 198 
of the Court Fees Act, 1870. The facts 
material for the determination of the ques- 
tions of law raised before us are undisputed, 
and lie in a narrow compass. The appellant 
applied for Probate of a Will executed by her 
husband Kailas Chandra Choudhury. There. 
upon notice was issued to the Collector of 
Faridpore under sub-section 1 of section 
1¥H of the Court Fees Act. As no. reply 
was received from the Collector, Probate was 
issued.to the petitioner on the 28th August 
1900 on payment of Rs. 1,563, the duty 
payable upon her valuation of the estate. 
On the 10th December 1908, the Collector 
of Faridpore, who had meanwhile communi- 
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cated with the Collector of Backergunge 
where some of the properties were situated, 
held that the value of the estate was 
Rs. 1,69,123, and not Rs. 78,122 as stated 
by the petitioner in her application “for 
Probate. He accordingly directed the peti- 
tioner to amend the valuation and to explain 
the cause of under-valuation. Notice was 
served upon her on the 15th December 1908. 
On the 2nd January 1909, she presented a 
petition to the Collector, in which she stated 


that the valuation as made by her agents 


and accepted by her in good faith was 
correct, as the majority of the properties 
were small shares in various estates and 
could not fetch large values. She added, 
however, that she had no desire to litigate 
the matter and deposited Rs. 1,821, the 
additional fee payable, on the hypothesis 
that the valuation of the Collector was 
correct. On the 16th January 1909, the 
Collector recommended to the Commissioner 
that the additional sum might be accepted, 
and. the Probate 
endorsed by the Commissioner and sub- 
mitted by him to the Board of Revenue for 
sanction. The Board, however, on the 4th 
July 1909, directed that double the fee 
payable, that is Rs. 6,768, be levied as 
penalty from the petitioner under section 
19E of: the Court Fees Act. 
made without any notice to the petitioner, 
was communicated to her on the 15th 
August 1909. On the 11th September 1909, 
she petitioned to the Board to re-consider 
the matter, but during the pendency of her 
applieation for review, the Collector insti- 
tuted the present suit on the llth December 
1909 for recovery of Rs. 6,768. On the 
16th January 1910, the ac on review, 
reduced the penalty to . 8,884. On 
the 8th August 1910, ae plainb was 
amended and the “claim was reduced 
to that sum. Tbe defendant resisted the 
claim substantially on three grounds, 
namely, first, that the suit as framed 
was not maintainable, secondly, that the 
penalty had not been imposed in accordance 
with statutory provisions, and consequently 
could not be recovered, and thirdly, that 


even if the penalty was recoverable, no: 


decree could be made against the estate in 
her hands. The Subordinate Judge over- 
ruled these contentions and decreed the 
suit. Upon appeal that decree has been 
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This order, 
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affirmed by the District Judge. The pre- 
sent appeal was summarily dismissed under 
rule 11 of Order XLI of the Civil Procedure 
Code by Brett and Sharf-ud-din, JJ. The 
appellant then applied for review of judg- 
ment and obtained a Rule. After the re- 
tirement of Brett, J., the Rule was made 
absolute by Sharf-ud-din, J., on the ground 
that important questions of law were 
involved in the appeal. The appeal has 
now come up before, us for final 
disposal, and on behalf of the appellant 
the three grounds urged in the primary 
Court in answer to the claim have been 
reiterated. 

“As regards the frst objection, namely, 
that the suit is not maintainable, we are of 
opinion that there is no foundation, for 
it. Assuming that the penalty has been 
rightly imposed, there must be some method 
for its recovery: A suit for its recovery is 
not barred either explicitly or impliedly. 
There is no provision in the law for recovery 
of the penalty by summary process, as 
section 19H is not mentioned in sub-section 
lof section 19J. But even ifa summary 
remedy had been provided, it would, not 
follow that the Crown was not entitled to 
the ordinary” remedy by a suit, which is 
open to allits subjects. In England, where 
the Crown claims sums due to it by way of 
penalty or otherwise, the recovery may be 
had by information: Attorney-General v. Freer. 
(1); Bradlaugh v. Olarke (2); Oawthorne v. 
Oampbell (3). We feel no doubt that unless 
there is a statutory bar, a suit is maintain- 
able by the Secretary of State for: India in 
Council for recovery of a penalty lawfully 
imposed. 

As regards the second objection, namely, 
that the penalty has been imposed in con- 
travention of the Statute and is consequently 
not recoverable, the question has been 
raised whether it is open tothe Civil Court 
to determine the matter. The decision in 
Manekjt v. Secretary of State for India (4) 
shows that a Civil Court has no jurisdiction 
to review the decision of a Revenue 
Authority on the ground thatthe valuation 


(1) (1822) 11 Price 183 ; 147 E. R. 441. 

(2) (1883) 8 A. C. 354; 52 L. J. Q. B. 605; 48 L. T. 
681; 31 W. R. 677: 47 J. P. 408. 

2 (1790) 1 Anst. 205 at p. 214; Hs E. R. 346. 

4) (1896) Bom. P. 751. - : - j " 
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had been incorrectly made or that the 
discretion in the imposition of the penalty 
had, been erroneously exercised. But the 
position is different when the order for 
imposition of penalty is assailed on the 
ground that it has not been made in accord- 
ance with the Statute. Ifthe action of the 
Revenue Authority is ultra vires, if he has 
not followed the procedure prescribed by 
the Statute which is the source of his autho- 
rity, there is no enforceable claim which 
a Civil Court is bound to recognize. We 
must consequently determine whether the 
imposition of the penalty in the case before 
us, was ulira vires. 

Section 19-I of the Court Fees Act con- 
templates the pre-payment of duty before an 
order for grant of Probate is made: In the 
goods of Omda Bibi (5). Inthe case before 
- us, this appears to have been done. A notice 
was thereupon issued to the Collector under 
section 19H to enable him to test the valu- 
ation. As no communication was received 
from him, the Court issued the Probate. 
Subsequently, the Collector called upon the 
petitioner to amend the valuation under sub- 
section 3 of section 19H. The applicant 
for Probate did not accept the valuation 
made by the Collector. She maintained, on 
the other hand, that the original valua- 
tion made by her was not inadequate, 
but with a view to avoid expense and 
litigation, she deposited the excess sum 
demanded. The Board of Revenue there- 
upon proceeded to impose a penalty on the 

applicant under section 19H. In our 
' opinion, section 19H had no application 
in the events which had happened. As 
pointed out in the case of Manekjt v. Secretary 
of State for India (4), section 19E con- 
templates an application on the part of the 
person who has taken out Probate and 
produces the same to be duly stamped. 
There was no such application in the present 
ease, The section further contemplates that 
the estimated value of the estate is less than 
what the value has afterwards proved to be, 
Tn the present case, there was nodetermination 
of the valuation by the Probate Court; there 
was, on the one hand, an estimate by the 
petitioner, there was on the other hand, an 
assessment by the Collector which was not 
accepted as correct by the applicant; indeed, 


(8) 26 0. 407; 3 O. W. N, 392, 
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she disputed the correctness of the grounds 
forthe higher assessment. There was conse- 
quently no room for the application of seo- 
tion LOK. If it was intended to take pro- 
ceedings under section 19H, as the petitioner 
disputed the correctness of the assessment 
hy the Collector, the Court shonld have 
been moved for an enquiry into the true 
value of the assets under section 19H 
and if the Collector had adopted such a 
course, it would have been incumbent upon 
him, as explained in the case of In the goods 
of Stevenson, (0), to make out a case for 
enquiry upon definite facts. No such step 
was, however, taken, possibly for the reason 
that the Collector was of opinion that no 
penalty should be imposed. But whatever 
the reason might be, it is plain that there 
was no compliance with the statutory require- 
ments and that the contingency contemplat- 
ed in section 19H had not arisen. Nor was 
action taken under section 19G, which is 
moulded on section 43 of 55 Geo. IIT, Ch. 
184, and section 122 of 56 Geo III, Ch.. 56. 
We may here point out the reason why 
section 19J, which prescribes the mode of 
recovery cf penalties, makes no mention of 
section 19E. In a case where that section 
is properly applicable, the petitioner is 
entirely in the hands of the chief controlling 
Revenue Authority, who is at liberty to refuse 
to stamp the Probate till the penalty has been 
paid; no occasion can consequently arise for 
recovery, by summary processor by suit, of 
the penalty imposed under section 19H! 
We are nf opinion that the action of the 
Board of Revenue was entirely: misconceived 
and that the imposition of the penalty under 
section 19E was wlira vires, There is thus 
no legal foundation for the claim. 

As regards the third objection, namely, that 
the penalty is personal and is not recoverable 
from the estate, we need only say that it 
raises a question of first impression and of 
some nicety, which need not be determined 
in view of our decision on the second objec- 
tion. 

The result is that this appeal is allowed, 
the decree of the District Judge reversed 
and the suit dismissed with costs -in all the 
Courts. 


(6) 6 O W. N. 898 Appeal allowed, 
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PUNJAB CHIEF COURT. 
Seconp Crvin APPEAL No. 529 or 1913. 
on May 6, 1915. 
Present:~-Mr. Justice Chevis and 
Mr. Justice Shadi Lal. 
GULAB SHAH--PLAINTIFF—À PPELLANT 
. versus 
HAVELI SHAH AND oTRERS—DuFENDANTS— 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. II, r. 2— 
Suit dismissed for defect in form— Subsequent suit, 
whether barved—Joint ownership—Right to demand 
partition incidental. 

Where the dismissal of a suit takes place for defeot 
in the form of the suit, Order II, rule 2, of the Civil 
Procedure Code does not preclude a plaintiff, whose 


suit has been thus dismissed, from bringing a second 


snit. [p. 463, col, 2.] 

Bhola Singh v. Gurdit Singh, 66 P. R, 1834, refer. 
red to. 

Order IT, rule 2, requires a plaintiff to include in a 
suit the whole of the claim which he is entitled to 
make in respect of the particular causae of action 
which forms the basis of the suit and does not 
compel him to include claims arising out of different. 
- causes of action. [p. 463, col. 2; p. 464, col. 1.] 

The right to demand partition is one of the inci- 
‘dents of joint ownership and as long as the joint 
ownership ‘subsists, any of the joint owners may 
demand partition. [p. 464, col. 1.] 

Where, therefore, a plaintiff's snit for his share of 
two mortgage-debts realised by the defendants from 
the mortgagors was dismissed on the ground that the 
suit for partial partition did not lie, and he then 
brought a suit for partition of all joint properties: 

. Held, that, the causes of action in the two suits 
being different, the second suit was not barred by 
reason of Order IT, rule 2, — ['p. 468, ool, 2.] 

Abdun Nasir v. Rasulan, 20 C. 885, referred to. 

Second appeal from the decree of the 
Divisional Judge, Sialkot Division, dated 
the 28rd January 1913. 

Mr. Ganpat Rat, for the Appellant. 

Bakhshi Tek Chand, forthe Respondents. 

JUDGMENT,.—The suit which has given 
. rise to this second appeal has been dismissed 
by the learned Divisional Judge as barred 
by the provisions of Order II, rule 2. We 
have considered the arguments advanced on 
both sides, the facts of the previous case 
and the law bearing on the subject, and 
come to the conclusion that the rule 
enunciated in Order II, rule 2, has no 
application to the case and that this appeal 
must succeed. 


Tt. appears that in 1909, the. present 
plaintiff sued the defendants for his share 
of two mortgage-debts realised by the 
defendants from the mortgagors. That suit 


was decreed by the Court of first instance, 
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but the District Judge on appeal accepted 
the plea that the suit for partial partition: 
did not lie. The finding on that point 
was, it is clear, sufficient for the dismissal 
of the suit, and the fact that the Court 
also recorded the further finding that the 


* debts, the subject-matter of the suit, were 


not proved to be joint property (which 
finding was a mere obiter dictum) does not 
affect the determination of the question 
which arises in the appeal before us. 


In pursuance of the direction given by 
the Appellate Court, the present suit for 
the partition of all the joint ~ properties 
has been instituted, and we fail to under. 
stand how the prowisions of Order II, rule 
2, govern the case, The previous suit 
failed because it was not properly framed, 
and it is a well established principle of 
law that where the dismissal of a suit 
takes place for defect in the form of the 
suit, Order IL, rule 2, does not preclude a 
plaintiff, whose suit has been thus dis. 
missed, from bringing a second suit, vide, 
inter alia, Bhola Singh v. Gurdit Singh (1). 


Forther, it seems to us that the causes 
of action in the two suits are not identical, 
In the present suit the cause of action 
is the right to have the whole joint 
property brought together and divided. As 
observed by Melville, J., in Kakajz v. Bapult 
(2)—"So far from these two being the 
same cause of action, they present all the 
difference which is expressed by saying 
that the one is a cause of action, and the 
other is no cause of action.” It appears 
that at the time of the institution of the 
first suit, the plaintiffs right to participate 
in the joint property other than the two 
debts referred to above had not been denied, 
and the denial by the defendants in their 
written statement, which has been relied upon 
by: the learned Divisional Judge, was a 
cause of action which accrued subsequent 
to the institution of that suit. We consider 
that the causes of action ir the two cases 


"were quite distinct, vide Abdun Nasir v. 


Rasulan (3) and it is clear that Order II, 
rule 2, requires a plaintiff to include in 


. a suit the whole of the claim which he 


(1) 66 P. R. 1884, 
(2) 8 Bom. H, O, R. 205, 
(8). 20 C. 385, 
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is entitled to make in respect of the particular 
cause of action which forms the basis 
of the suit and does not compel him to 
„include claims arising out of different causes 
of action. 

Another aspect of the matter leads us 
to the same conclusion. What was the 
effect of the’ dismissal of the first suit for 
partitition? It was clear that the parties 
continued to be joint owners in the properties 
as before and it is beyond question that 
the right to demand partition is one of 
the incidents of joint ownership, and as 
long as the joint ownership subsists, any 
of the joint owners may demand partition. 
We do not, therefore, see how the dismissal 
of the previous suit operates as a bar to the 
present one. 

We are, therefore, quite clear that the 
previous dismissal on account of the plaintiff 
not having included the whole of his claim 
- does not bar his second suit for partition 
of the whole property. lf any authority 
js needed for the view, we would refer to 
the judgments of Umrao Singh v. Piare Lal 
(4) and Kakaji v. Bapuji (2), which are on 
all fours with the present case. We accord- 
ingly accept the appeal, set aside the judg- 
ment and decree of the lower Appellate 
Court and remand the case under Order XLI, 
rule 28, for the decision of the defendants’ 
appeal on the merits. Court-fee on the 
memorandum of appeal shall be refunded 
and other costs shall be costs in the cause. 


Appeal accepted; Oase remanded, 
(4) A. W. N. (1886) 58. 


: COURT OF THE BOARD OE REVENUE, 
UNITED PROVINCES. 
Revenve PETITION No. 21 or 1913-14 or 
SAHARANPUR DISTRICT. 
March 17, 1915. 
Present:—Mr. Campbell, J. M. 
ALI BUX AND OTHERS—DEFENDANTS-— 
APPELLANTS 
versus 
PARKASH NAND-—PzAINTIFF— 


RESPONDENT. -- " 
| Ejectment- Suit by mortgagor before -obtaining 
decree in redemption suit, maintainability of. 
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DINA V. BISHAMBHAR SINGH. 


A suit for ejectment brought by the mortgagor of 
a zemindari share during the pendency-of the redemp- 
tion suit and before his obtaining a redemption 
decree is premature and not maintainable. 


Second appeal from the order of the 
Commissioner of the Meerut Division, dated 
the 3rd November 1918, reversing that 
of the Assistant Collector of Saharan- 
pur District, in a case of ejectment under 
section 58/63 of Act IT of 1901. 

JUDGMENT.—I think this case must be 
accepted. It seems quite clear that appel- 
lant paid his rent to Ahmad Husain in 
1911 and 1912. Ahmad Husain resisted 
respondent’s possession of the land, on 
the strength of his mortgage; and respond- 
ent's suit for redemption of the mortgage 
was not decreed untill November 1912, 
whereas the present suit for ejectment 
was filed in September 1912. I think that at 
that time appellant was justified in looking 
upon himself as Ahmad  Husain's tenant, 
and that he bona fide paid the rent to him 
as he had always done before. He was not 
supposed to know the details of the dispute 
between the mortgagee and respondent. 

I consider that the respondent’s suit for 
ejectment was premature and should have 
been dismissed. M x 

I would, therefore, set aside the Commis- 
sioner's order and restore the ordér' "of thé 
Assistant Collector, giving appellant his costs 
in all Courts. 

Appeal allowed. 


NAGPUR JUDICIAL COMMISSIONER'S 

COURT. . 

Ssconp Orvit Arrear No, 2 or 1914. 

July 26, 1915. 
Present:—Mr. Batten, A. J. C., and 
Mr. Stanyon, A. J. C. 
DINA-——PLAINTIFF— ÁPPELLANT 
versus 
BISHAMBHAR SINGH~ Derenpant— 


RESPONDENT. 
Adverse possession— Co-owners—Haclustve possession 
of one co-owner, if adverse to another—Lambardar, 


` possession by—Agent—Preswmption. 


The exclusive possession of one co-owner, who has 
entered under a common title, is not ordinarily 
adverse to another co-owner. [p. 467, col. 1.] 

,-Inthe absence of proof that a co-sharer lambardar 
is holding the property of himself and his co-sharers 
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adversely to the latter, his possession must be 


presumed to be permissive and as that of an agent. 


for them. [p. 468, col. 1.] . 

Appeal against the decree of the Divisional 
Judge, Jubbulpore Division, dated the 14th 
November 1913, confirming that of the 
Additional Judge to the Court of the Subor- 
dinate Judge, Seoni, dated the 10th December 
1912. 

Mr. A. C. Roy, for the Appellant. 

Messrs. G. L. Subhedar and K., V. Deoskar, 
for the Respundents, 

JUDGMENT.—The suit out of which 
this appeal arises, relates to the village Tuapar 
in the Seoni District of the Central Pro- 
vinces. One Dadu Gulab Singh, since dead 
and now represented by the respondents, 
was the superior proprietor of that village. 
The inferior proprietary rightin the same 
village originally belonged to the family of 
which the appellant Dina is now the repre- 
sentative member. This right was held by 
several co-sharers, and the share of Dina and 
his nephew Mangal is two annas eight 
pies. But Dina is tbe lambardar of the 
whole village. Dadu Gulab Singh gradually 
bought out all the shares other than -Dina’s 
thus— 


: Rs. A. P. 
On the 12th July 1886 (Ex. 
hibit P.9) wo 0 2 8 


Onthe 28rd October 1886 
(Exhibit P-10) vw O 2 8 

On the 25th October 1886 
(Exhibit P-11) 0 4 0 

On the 21st May 1906 (deed 
not filed). 0 4 0 
Total ^0 184 


But Dina has stoutly adhered to his 
Share, and ` has continued to be the sadar 
lambardar. In 1909, he filed a civil suit 
“in the Conrt of the District Judge of Seoni, 
repudiating the title of Dadu Gulab Singh 
and of his vendors, and claiming a declara- 
tion that he was the sole owner of the 
inferior proprietary right in the entire village. 
The suit failed, and it was decided that Dadu 
Gulab Singh had become the owner of a 18 
annas 4 pies share in that estate. 

Subsequently Dadu Gulab Singh applied 
for.an imperfect partition 
Here again Dina appeared in opposition. 
After an infructuous. attempt to revive the 
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title decided against him in the above civil 
suit, he seb upa claim by prescription to 
certain siz and khudkasht land which had been 
in his physicial possession for more than 
twelve years preceding the suit. The Re- 
venue Officer holding the partition proceed- 
ings, dealt with this objection as a case 
under section 136-G, Central Provinces 
Land Revenue Act, 1881, and decided it 
against Dina. An appeal to the Court of 
the Divisional Judge followed, and has been 
dismissed by that Court upon the ground 
that, as a holder of common property, 
the possession of Dina was not adverse to 
his co-sharers, and that as lambardar, he was 
a mere bailiff of the proprietary body and 
could not defeat or destroy their titles by 
mere exclusive possession and the non-pay- 
ment of profits. The learned Divisional 
Judge completely overlooked the decision 
of this Court in Sheodayal Singh v. Bhagirath 
Singh (1), and if that ruling were to prevail, 
this case would have to be sent back. But 
it was not accepted by Skinner, A. J. C., 
in Daud Khan v. Govinda (2), so far as "the 
general rule laid down in the placitum, is 
concerned; and one of us, before whom the, 
appeal originally came, considered that this, 
conflict of opinion should be set at rest by a 
Bench. This appeal was, therefore, ordered 
by the Judicial Commissioner to be decided, 
by a Bench. 


The placttum in Sheetal Singh v. Bhagi: 
rath Singh (1) reads thus: 

The possession of one co-owner is ordiaari- 
ly adverse to another co-owner who is ex- 
cluded from possession. 

“In the absence of proof that a lambardar 
is in possession as agent of a co-sharer, such’ 
possession must be deemed to be adverse 
and not permissive.” 


We have nothing to say against the merita 
of the decision arrived at by cur learned, 
predecessor inthe particular case which was 
before him. But, with all due respect, we 
are unable to accept as correct the two 
propositions of law embodied in the above 
placitum. They are opposed to numerous 
decisions, forming a consistent cursus curiam 
in this and other High Courts; and we would 
state the law to be as follows:— 


(1) 13 C. P. L. R. £9. 
(2) 2 Ind, Cas. 15; 5N. L.R, 41, 
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"The exelusive possession of one co-owner 
who has entered under a common title is nob 
ordinarily adverse to another co-owner. 

“In the absence of proof thata co-sharer 
lambardar is holding the property of himself 
and his co-sharers adversely to the latter, 
his possession must be presumed to be 
permissive and as that of an agent for them.” 

Tt will be seen that these propositions are 
diametrically opposed to the dicta of Ismay, 
J.‘C., in the above ease, bat there is ample 
authority in support of both of them. 

First, as regards the general law applica- 
ble to all joint or common owners. It will be 
seen that the ruling of our learbed prede- 
cessor proceeds upon an English Statute which 
has no application whatever to India, and 
we are unable to understand why any 
analogy should be drawn from it, either for 
dealing with co-owners in India genarally, 
or with co-sharers of malguziri villages in 
the Central Provinces in particular. 

' So far as the general proposition is concern- 
ed, the Caleutta High Court have declared 
in Jogendra Nath Rat v. Baldeo Das Marwari 
(3) thatit is a fundamental rale that the 
entry and possession of land by ons» under the 
common title of a co-owner will not be 
presumed to be adverse to the other co-owners, 
but will ordinarily be held to be for the 
benefit of all. To the same effect, are the deci- 
sions in Mihin Lal v. Badri Prasad (4', Har 
Charan v. Binda (5), Ahmad Raza” Khan v. 
Ram Lal (6) and Bundacharya v. Shrinivasa- 
charya (7). How far this presumption may be 
carried, will be found illustrated in a recent 
decision of their Lordships of the Privy 
Council in a Ceylon case, Corea v. Appuhamy 
(8). That was a case in which a man named 
Elias having died intestate, his property 
devolved by law upon his brother Iseris and 
three sisters. Iseris was in jail and the 
three sisters were otherwise absent when the 
estate fell in, and, therefore, the District Court 
took temporary possession. Iseris alone 
subsequently took over the property from the 


eg C. 961 at p. 968; 6 OC. L. J. 735; 12 C. W. 
N, 127. i 
(4) 27 A. 436, 2 A. L. J. 107; A. W. N. (1905) 86. 
(5) 5 Ind. Cas. 559; 32 A .389; 7 A. G. J. 298. 
(6) 26 Ind. Cas. 922; 13 A. L. J. 204; 87 A. 203. 
(7) 5 Bom, L. R. 742. 
(8) (1912) A. Q. 980; 81 LJ, P. C, 151 105 L TT. 
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Court officials, and retained it exclusively for 
a period’ which, had such . possession been 
adverse, would have extinguished the title of 
the sisters. Ona suit between Iseris anda 
purchaser of the-estate of the only sister 
surviving atthe date of the purchase, the 
Ceylon Courts held that Iseris had entered 
in the character of a sole heir or plunderer, 
and ruled that whichever i& was "so he con- 
tinued, and acknowledged no title in any one 
else” and had, therefore, acquired a good pres- 
criptive title. This decision was reversed by 
their Lordships of the Privy Council, who 
remarked as follows:— 

"It is difficult to understand why it should 
be suggested that Iseris may have entered as 
‘plunderer.’ He was not without his faults. 
* * * * But it is perhaps going too. far 
to hold that he was so fond of crooked ways 
and so bent on doing wrong that he may 
have scorned to take advantage of a good 
legal title and may have preferred to mas- 
querade as a robber or a bandit and to drive 
away the officers of the Court in that charac- 
iex. It is not a likely story. But would 
such conduct, were it conceivable, have pro- 
fited him? Entering ‘into possession and 
having a lawful title to enter, he could not 
divest himself of that title by pretending that 
he had no title at all. His title must have 
enured for the benefit of his co-proprietors. 
The principle recognized by Wood, V.-C., in 
Thomas y. Thomas (9) holds good: ‘Possession 
is never considered adverse if it can be referr- 
ed to a lawful title.’ ” 


It will thus be seen that the authority is 
overwhelming in support of the view that the 
physical possession of one co-owner is pre- 
sumably not adverse to others not in physical 
possession. We find nothing against this 
rule in Gangadhar v. Parashram (10) or 
in Amrita Ravji Row v. Shridhar Narayan(11). 
In particular cases ouster may be presumed 
from long possession; but in this connection 
the remarks of their Lordships of the Privy 
Council in the. above case at page 247, are 
instructive. A very strong case of presump- 
tive ouster would have to be made out. It is 
not so here, 


(9) (1865) 2 K. & J, 79 at p. 83; 110 R. R. 107 at 
p. 110; 25 L, J. Ch. 159; 1 Jur: (N. 8.) 1160-4. W.R 
135; 69 E. R. 701. . 

(10) 29 B. 300; 7 Bom. L. R. 262. 

(11) 1 Tid, Cas. 822; 33 B, 817; 11 Bom, L. R. 61, 
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Then, as to the more particular case of the 
exclusive possession by a lambardar in the 
Central Provinces of an agricultural village 
belonging to himself and other co-sharers, 
we have a series of rulings of this Court with 
which it seems impossible to reconcile the 


dictum of Ismay, J. C., in Sheodayal Singh v.- 


Bhagirath Singh (1). In’ Daryaosingh v. 
Mukundsingh (12), it was laid down that in an 
undivided village the lambardar is the agent 
of the co-sharers for the management of the 
estate according to the ordinary custom. In 
Sheoba v. Simaria (13), it was ruled that the 
possession of the lambardar cannot be said 
to be adverse to the recorded co-$harers 
merely because he pays them no share of the 
profits, nor would such non-payment amount 
to an ouster; and further, that the burden of 
proving that a suit for possession by the co- 
sharers was within time would not lie on 
them. In Ramratan v. Hira (14), it was 
taken to be an established proposition that 
a lambardar is the agent of the co-sharers 
for village management. The same assump- 
tion governed the decision in Sitaram v. Arjun 
(18). In Gopal v. Govind (16), Ismay, J. C., 
raled that anything which the landlord 
is required or authorised to do under 
the Tenancy. Act must be done by the 
whole proprietary body or by an agent 
acting on their behalf, and remarked, at page 
114; “Ordinarily the lambardar as the agent 
of the co-sharers for the management of the 
village would be the person whose consent is 
necessary and sufficient,” the remark having 
reference to a landlord’s consent to the trans- 
fer of a tenant right. In Daud Khan v. 
Govinda (2), Skinner, A. J. C., considered 
that the remarks of Ismay J. C., in Sheodayal 
Singh v. Bhagirath Singh (1) were to a great 
extent obiter, aud open to reconsideration. 
In Murlidhar v. Jagannath (17), Mitra, A.J.C., 
described the lambardar as the cüstomary 
agent of the proprietary body. Finally, in 
Huijnath v. Raghunath (18), Hallifax, A.J.C., 
pronounced that in the case of a lambardar 
there is a presumption, uutil the contrary is 


(12) 26. P. L. R. 103. 
(13) 2 C. P. L, R. 171. 
(14) 5 C. P. L. R. 47. 
(15) 8 C. P. L. R. 41. 
: (16) 13 0. P, L. R. 118. ° 
(17) 23 Ind. Cas. 20; 10 N. L. R. 8. 


Cas. 
(18) 26 Ind, Cas. 608; 10 N. L. R. 93, 
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shown, that he has been appointed as an 
agent to represent the whole proprietary body 
of a village inthe management of the village. 
Apparently, however, in both the cases last 
above quoted, the dictum in Sheodayal Singh 
v. Bhagirath Singh (1) was overlooked, as 
there is no mention of that case in either 
decision. 

For the above reasons, we respectfully 
dissent from the general propositions set out 
in the placitum of Sheodayal Singh v. Bhagirath 
Singh (1) and hold that it has been correctly 
held in the present case that the possession 
of the defendant over the sir and khudkasht 
lands, though exclusive and unaccompanied 
by any -proved payment of profits to the 
plaintiffs or their predecessors as co-sharers, 
was not, primo facie, adverse: and no express 
ouster has been pleaded or proved to rebut 
the presumption that such possession was 
one on behalf of the whole proprietary 
body. : 
It was argued before us that the sales, 
by which Dadu Gulab Singh became the 
owner of the shares he claims to have 
partitioned, do not expressly transfer the 
right to cultivate the sir land, and that as 
to such land, at least, the defendant has 
become an ex-proprtetary tenant. This is 
not merely inaccurate but absurd. The 
deeds expressly provide that the vendors 
shall take the standing crops and then 
give up cultivating occupancy to the 
vendee. Butif they had not done so, the 
Tenancy Act of 1883 would have conferred 
an ex-proprietary tenure, not on the 
defendant, but upon the vendors themselves 
Jt does not lie with the defendant who is 
only a co-saarer of the vendors, to claim 
that the statutory tenancy enures for his 
benefit. 

The appeal fails and is 
costs, 


dismissed with 


Appeal dismissed, 
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MADRAS HIGH COURT. 
First Cryin APPRAL No. 302 or 1914. 
October 21, 1915. 
Present:—Mr. Justice Coutts-Trotter and . 
Mr. Justice Srinivasa Aiyangar. 
MADHAVA BHUMJ SANTO—Derunpant 
No, 1-— APPELLANT 
versus 
Sri Sri Sri RAMACH ANDRA MARDARAJ 
DEOGARU, BEING MINOR REPRESENTED 
BY HIS .NEXT FRIEND, THE COLLECTOR or 
GANJAM AND AGENT TO THE 
COURT OP WARDS-—PrAINTIFF— 


RESPONDENT, 

Madras Court of Wards Act (I of 1902), v. 58— 
Remission of interest on arrears of vent— Manager, 
power of. 

In cases of remissions made by the Manager 
appointed by the Court of Wards but not included 
in those specified in rule 68 of the rules framed by 
the Court of Wards under the Court of Wards Act, 
itis for the party relying upon the remissions to 
prove that the Court of Wards had specially autho- 
rized the Manager to grant them. [p. 468, col. 2; p. 
469, col. 1.] 


Appeal against the decree of the Court of 
the Temporary Subordinate Judge, Ganjam, 
in Original Suit No. 69 of 1918. 

The Hon’ble Mr. B. N. Sarma, for the 
Appellant. 

Dr. S. Swaminadhan, for the Respondent. 

JUDGMENT, 

Courts-Trotrer, J.— This was a suit for 
rent due under a  muchilika of the 8rd 
November 1908, executed to the late Raja 
of Kallikota by the defendant ; and in addi- 
tion to the arrears of rent claimed, as to 
which there .is no dispute, a claim was 
also made in respest of interest, which was 
made payable under the instrument, at the 
rate of 12 percent. per annum on the arrears. 

The defendant's case with 
inierest was that he had had a meeting 
‘with the Tahsildar and the Manager in 
November 191], that he had pointed out 
that he was quite unable to realise any rent 
due to him from the ryots, that it would 
be a great hardship to him to pay interest 
and that the Manager agreed to remit in- 
terest up to date;and in conformity with 
it, he (defendant) produced Exhibit IL] in 
which an acccount is drawn up giving him 
credit for a sum of Hs. 10 which he then 
paid. In that account, the ten rupees is 
divided up and credited bit by bit against the 
various instalments due; and the balance 


` clear that that account does not 


regard to 


is brought down to Rs. 3,789.4-5. Ib is 
include 
any interest at all, In view of that docu- 
ment, and of the evidence of the defendants 
and the admissions of the Tahsildar in his 
evidence, I think that a remission of interest 


was made; and I do not accept the Tahsil- 


: dar's statement to the contrary. Unfortu- 


nately, the defendant had to do more than 
this. Besides showing. that the Manager 
had remitted interest, he had also to show 
that he had authority to do so, "The case 
is put in this way for the appellant. This’ 
was not a mere remissioo, this was an 
agreement; and the consideration moving 
from the defendant was that he agreed to 
assign the decrees he had got or might get in 
the future against tbe vyots. And if I thought 
that that agreement had been proved, I would 
have hesitated long before holding that that 
was not a matter within the authority of the’ 
Manager of an estate like this. However, 
I am satisfied by the evidence that there’ 
was nothing to connect the agreement to 
remit interest with the promise, if there was 
any, to transfer the judgments against the 
vyots. And that being so, the thing stands. 
as & mere remission without any considera- 
iion. Of the rules relating to the Court 
of Wards, rule 58 specifically limits the 
instances where Collectors are empowered 
to remit debts due to the estates. They 
include matters erroneously included in rent 
accounts, and also irrecoverable rents and 
debts due either in cash or in grain, for 
the recovery of which all possible processes 
have been exhausted; and in any case, the 
limit is to sums under Rs. 100. I cannot 
suppose that the Manager had greater au- 
thority in those matters than the Collector 
and on the materials before me, I think 
it is impossible to hold that the Manager 
in this case had the authority to do what 
he has done. This Court like the lower 
Court has suffered very much from the 
meagre materials put before it and from 
the entire absence of any sort of guidance 
as to what principles are to help us in 
determining how this question of authority 
is to be decided. There must be plenty 
of materials to assist the Court as to what 
the actual rights and duties of a Manager 
are. We are left without any such instruc- 
tions and on such materials as are available 
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id me, I think the appeal fails. But in 
view of the fact that no suggestion is made, 
as far as I can see, that this is no other 
than a perfectly honest claim, and in view 
of the fact that I belieye that the Manager 
in fact agreed to the remission of interest, 
I think it just to allow no costs in either 
Court. ' 

By some error, the decree has awarded 
to the plaintiff compound interest on the 
amounts of rent due. There was no pro» 
vision whatever for that in the instrament 
and the desree must be amended by awarding 
simple interest on the total rent due, 
amounting to Rs. 3,800, at 12 per cent. up 
to the date of judgment and then the 
amount will be consolidated and interest 
caleulated at 6 per cent. on that. 

' SRINIYASA  ÁIYANGAR, J.—I agree. 
defendant who pleaded that the plaintiff 
remitted the interest was bound to show 
that that remission was authorised by the 
Court of Wards. The defendant waa dealing 
with the Manager appointed by the Court 
of Wards, who were guardians of the 
minor’s estates; and Y think it was his 
duty to show that the Manager was autho- 
rised to give that remission. In the 
absence of any such proof, although I agree 
that the Manager did remit the interest, 
he is not proved to have any’ such autho- 
rity; and the rule referred to by my 
learned brother seems to suggest that the 
Manager could not have any such authority. 


Appeal dismissed, 


Pe mE 


PUNJAB CHIFF COURT, 
Seconp Civit Avegan No. 593 or 1914. 
May 10, 1915. 
Present: —Mr. Justice Shah Din and 
j Mr. Justice LeRossignol. 
KARIM BAKHSH AND OTEERS—PLAINTIFES 
APPELLANTS 


j versus 
ALTAR ALI AND OTHERS— DEFENDANTS—- 
-— RESPONDENTS. 


Suit for declaration —Non-proprietors, living in 
village on sufferance—Wajib-ul-arz recording exclusive 
right of proprietary body to refuse of village, whether 
binding on non-proprietors. 

The non-proprietary body of the village of Nizam- 
abad brought a suit for a declaration that the 
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refus» and sweepings of the. village were not the 
exclusive property of the defendants, the proprie- 
tary body, but that the plaintiffs had a right to dispose 
of and, if necessary, to sell the sweepings and refuse 
of their own houses: 

Heid, thatas the non-proprietors lived in the village 
on sufferance on sites belonging to tho proprietary 
body, the provision of the wajib-ul-arz specifying that 
all refuse from their houses should be the perquisite of 
the proprietary body was not inequitable and that the 
plaintiffs were not entitled to the declaration sought 
for. [p. 470, col. 1.] 


Second appeal from the decree of the Ád. 
ditional Divisional Judge of the Gujranwala 
Division, dated the 7th of January 1914. 

Mr. Gokul Chand Narang, for the Appel- 
lants. 

Mr. Abdul Rashid and Sheikh Gulab Din, 
for the Respondents. 


JUDGMENT.—-The plaintiffs in this case 
are members of the non-proprietary body 
of Nizamabad, and they came into Court 
to secure a declaration that the refuse 


and sweepings of the village were not 
the ‘exclusive property of the defend- 
ants, the proprietary body, but that 


the plaintiffs had a right to dispose of 
and, if necessary, to sell the  sweepings 
and refuse of their own houses. The 
Courts below have agreed in dismissing 
the plaintiffs’ claim and the plaintiffs have 
come up here.on second appeal. 

It has been found by the Courts below 
that, according to the entries in the 
wajib-ul-arz of 1868 which are repeated in 
the wajib-ul-arz of 1891-92, the refuse of 
the village is the exclusive property of 
the proprietors. The learned Counsel for 
the appellants contends that the  non- 
proprietary body are not bound by the 
provisions of the wajib-ul.arz, but further 
he argues that even if the provisions of 
ihe wajib-ul-arz were binding on the 
plaintiffs years ago, is it equitable that 
they should continue to be operative at 
the present day when conditions have 
radically changed? He explains that the 
present litigation has been brought about 
by reforms in sanitation introduced by 
the Local. District Board. Formerly one 
sweeper was entertained by the proprietors 
and he was responsible for the cleansing 
of the whole village; recently, however, 
the District Board decided that the 
sanitary condition of the village must be 


improved and it has imposed a tax upon 
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the whole of the inhabitants of the 
village - proprietors and non-proprietors—in 
order to defray the costof entertainment 
of three sweepers. It is consequently 
urged that the manure of the village 
was conceded. to the proprietary body in 
compensation for: their outlay on the 
entertainment of one sweeper; and that 
inasmuch as the non-proprietors as well as 
the proprietors are called -upon by the 
District Board to pay for the entertain- 
ment of three sweepers, the non-proprietors 
now ‘receive no consideration for the 
surrender of the refuse from their houses. 
lt is urged, therefore, that the vazson d'étre- 
for- the - provisions set forth in the 
wajib-ul-arz no longer exists. 


To this argument we.are unable to attach 
any weight. The non-proprietors dwell in. 
the village on sites which are the property of 
the ‘proprietary body; non-proprietors dwell 
in the village on sufferanee and ‘one of the 
conditions. of their residence in. the 
village is- that all the refuse from their 
houses shall be . the perquisite of the 
proprietary body. Their residence in the 
village, and not the fact that the proprie- 
tary body had entertained a sweeper for the 
cleansing of the village, was the reason for 
their surrender of their rights in the refuse. 


Though it is now asserted that the 
present contest has arisen from the action 
of the District Board, we notice that in 
1891-92, when no such action on the 
part of the District Board was expected, 
the present plaintiffs objected to these 
provisions of the wajtb-al-arz. If the 
plaintiffs have now to paya higher price 
for the cleansing of the village, they also 
enjoy the benefits of superior cleanliness. 
The fact that the proprietors have a right 
to all the manure from the village, might 
well Have been represented to: | the 
District, Board authorities with reference 
to the incidence of the taxation imposed, 
but with that aspect of the case we have 
no concern. 

' In our opinion, the provisions of the 
‘wajib-uwl-arz are clear and they do not appear 
‘to be inequitable. The appeal is dismissed 
with costs. 
‘ Appeal dismissed. 
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NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 
Second Crvin Arrman No. 465 or 1918. 
July 31, 1915, 
Present:-—Mr. Batten, A. J. C. 
GOPIKISAN-—PLAINTIFF—-ÁÀPPELLANT 
versus 


KULPAT—DErFESDANT—HESPONDENT. 

Central Provinces Tenancy Act (XI of 1898), ss. 69 
(i) (c), 45 (5)— Transfer of proprietary rights—Sir 
land, acquisition of ex-proprietary -rights in— Tenant 
of sir land, Liubilities of. 

Where ex-proprietary occupancy rights accrue toa 
malguzer under sub-section (1) of section 69 of the 
Central Provinces Tenancy Act, the provisions of 
exception (c) of the section do not cease to have effect 
and an ordinary tenant is still liable to be evicted by 
the ex-proprietary occupancy tenant under the pro- 
visions of the Act. [p. 472, col. 1.] 


Appeal against the decree of the Addi- 
tional District Judge,  Balaghat, dated 
the 7th May 19183, confirming that of the 
Munsif, Balaghat, dated the 30th November 
1912. 

The Hon'ble Mr. M. B. Dadabhoy, for the 
Appellant. 

Mr. W. H. Dhabe, for the Respondent. 

JUDGMENT.—This appeal arises out of 
a suit to eject the respondent from a field, 
brought by the appellant, who is the 
ex-proprietary occupancy tenant of the 
field. The plaint stated merely that the 
plaintiff was the occupancy tenant and-the 
defendant the sub-tenant, and that the 
cause of action for ejectment was the 
defendant’s failure to’ comply with the 
notice that he should quit at the end. 
of the agricultural year 1910-1911. From 
the further pleadings, it appeared that the 
field was a str field, which had been leased 
to the defendant while the plaintiff was 
the malguzar; when the plaintiff transferred 
his proprietary rights to a third party, he 
became the occupancy tenant of the field 
by virtue of section. 45 of the Tenancy Act. 
The plaintiff pleaded’ that the defendant 
had been a tenant of the sir land from year 
to year, and had by operation of law 
become a sub-tenant when the plaintiff 
became the occupaucy tenant. The defend- 
ant pleaded thatthe field had been leased 
out to him in perpetuity ‘by the plaintiff's 
father 18 years ago, and that he was, there- 
fore, not liable to ejectment. The Munsif 
found that the field was recorded as the sir 
field of the plaintiff and that the defendant 
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' was: récorded as the sub-tenant. The suit the former ordinary tenant of the sir land, 


was dismissed. on the grounds that the 
:laintiff. had failed .to prove that the lease 
was from year fo year, and. that the 
defendant had been in possessior. for over 
12° years, 

It is to be noted that the suit was first 
filed in the Court of a Revenue Officer, the 
Additional Judge to the Court of the Sub- 
ordinate Judge, and that a former District 
Judge or appeal held that the suit was 
‘not triable by that officer, and returned 
ike plaint ‘for presentation to the proper 
Court. This order . was not appealed 
against. 

Against the decree of the Munsif dismiss- 
ing the suit, the plaintiff appealed on various 
grounds, one, of which was that the Munsif 
erred in holding that the land -in dispute 
was sir. 

The material portion of the judgment of 
the learaed Additional District Judge runs 
a8. follows: — 

"The lower Court dismissed the suit on 
grounds of its own, which are not quite in- 
telligible to me. Hence the plaintiff 
appealsd ` urging several reasons for doing 
BO. 


"On the fasts stated, however, the 
pleintiff has, no case. When he was the 
proprietor, the defendant was the ordinary 
tenant of the land in dispute. Then, under 
section 69 of the Tenancy Act, he could be 
evicted on the ground that the holding 
entirely consisted of ‘sr’ land. The land, 
however, has since lost its character as sir. 
Now this plea, viz., that the holding consists, 
of sir land, cannot be available to the, 
plaintiff. Section 45 (5) of the Tenancy 
Act expressly provides that accrual of 
occupancy rights shall not affect the rights 
of ordinary tenants. The defendant still 
remains the ordinary tenant. He cannot, 
therefore, be evicted otherwise than under 
tue provisions of sections 52 and 66 of the 
Tenancy Act. 

“It is needless 


now to review the 


reasons set forth by the appellant in his, 


memorandum." 

In brief, the Additional District Judge has 
dismissed the appeal solely on the ground 
that on a malguzar becoming the ex-pro- 
prietary necupanoy tennant of sir land, the 
Jand, as between such occupancy tenant and 


loses its character as sir, and the ordinary 
tenant of the sir becomes an ordinary tenant 
without the special disabilities attaching to 

a tenant of sir under section 69 (c) of the 
Tenaney Act. 

In appeal, the learned Counsel for the 
appellant-plaintiff argues, firstly, that on 
the plaintiff becoming occupancy tenant the 
defendant became a sub-tenant, and, therefore, 
liable to eviction at the end of the agri- 
cultural year’ by reason of the proviso to 
section 60 of the Tenancy Act, and secondly, 
that, if he does not become a sub-tenant, 
he is liable to eviction if the holdiag con- 
sists entirely of sir, under section 69 (c) 
of the Act. - 

I am unable to accede to the first pro- 
position. Sub-section (5) of section 45 
enacts that the accrual of occupancy rights 
shall not affect the rights of an ordinary 
tenant holding any part of the sir land at 
the time of such accrual. The rights of a 
sub-tenant are certainly less than those of 
an ordinary tenant, so that it is evident 
that such acerual cannot transform the 
rights of an ordinary tenant into those of 
a sub-tenant. The learned Counsel argues 
that the enumeration of tenancy rights men- 
tioned in the Tenancy Act is exhaustive, 
that there can be two tenants of the same 
holding only when one of them is sub- 
tenant: and that there cannot be an occupancy 
tenant and ordinary tenants of the same 
Jand. This no doubt is the ordinary rule. 
But sub-section (5) of section 45 shows 
that the occupancy rights in sir land of 
the original proprietor, which section 45 is 
designed to protect, are compatible with 
the existence of ordinary tenants on the 
same land. The plea that the defendant 
has become a sub-tenant' fails. 


The next question is whether the Addi- 
tional -District Judge was right in holding 
that on the accrual of ex- -proprietary occu- 
pancy rights, the land ceased to be sir land. 
In Dhondba v. Vishwanath (1) Ismay, J.C., 
expressed the opinion that “sir land 
which has lost its character as such under 
the provisions of section 45 of the Tenancy 
Act, will no doubt cease do be sir land on 
the expiry of the Settlement then current 


(1) 16 0, P. L, R. 143. 
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because, by reason of section 69 of the Land 
Revenue Act, it will no longer be recorded 
as sir land, but there is no apparent reason 
for holding that it ceases to be sir land 
b an earlier date.” This opinion which, 
though given obiter, carries great weight 
was in reference to a suit between the new 
proprietor and the ex-proprietary occupancy 
tenant. It appears to me that this view 
applies with even greater force as between 
the occupancy tenant and the former ordinary 
tenant. With the question as to how the 
Settlement Officer shall deal with the res- 
pective rights of the occupancy and ordinary 
tenants,, we are not now concerned. But 
until the Settlement, it would seem that 
sub-section (5) of section 45 of the Tenancy 
Act must be read as meaning that the 
relations between the former landlord and 
the ordinary tenant of sir land shall remain 
unchanged. The sub-section says that the 
rights of an ordinary tenant of sir land 
shall not be affected. As they cannot be- 
affected for the worse by his becoming a 
sub-tenant, so they cannot be affected for 
the better by exception (c) of section 69 be. 
coming inapplicable to him. Any other 
interpretation would result in the ordinary 
_ tenant of sty being put in a better position 
as against his landlord by a provision of 
Jaw enacted for the purpose of protecting 
that landlord. 


For these reasons I am of opinion that 
on the accrual of occupancy rights, the 
provisions of exception (c) of section 69 
of the Tenancy Act do not cease to have 
effect. 


. It is argued for the respondent that the 
appellant did not sue to evict the respondenton 
the ground that the holding consisted entirely 
of sir land. For the appellant, reliance is 
placed on the ruling in Dulichand Chaudhri y. 
Lallah Kurm (2), that the status of the de- 
fendant constitutes no part of the cause of 
action. With this question [am not concerned 
in this second appeal. The learned Additional 
District Judge decided the case without 
reference to the pleadings, on the sole ground 
that exception’ (c) of section 69 of the 
Tenancy Act can have no application when 
occupancy rights have accrued under sub- 
section (1) of section 69 of the Act. As I 


(2) IN. b. R. 4 


CASES. [1915 


hold that this is not a correct view of 
the law, I remand the appeal for further 
trial according to law. A certificate for 
refund of Court-fees will be granted; other 
costs in this Court will follow the event. 
Appeal allowed; Oase remanded. 





COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Revenos Petition No. 47 or 1913-14 or 
SurTANPUR DISTRICT. 
March 3, 1915. 
Present:—Mr. Holms, S. M., and 
Mr. Campbell, J. M. 
Raja BHAGWAN BAKSH SINGH— 
PLAINTIFF —APPELLANT 
versus 
AMBAR SINGH-—DEFENDANT— RESPONDENT, 

Oudh Rent Act (XXII of 1886), s. 60, ejectment 
proceedings wnder— Proceedings declared null and void 
— Tenant, if trespasser— Jwrisdiction of Civil Court— 
Second applicdtion under s. 60 , if maintuinable. 

A zemindar served upon histenant a notice of 
ejectment under section 55 of the Oudh Rent Act 
and subsequently applied for assistance to eject 
under section 60 which was given, but the tenant did 
not give up possession, The tenant was then crimi- 
nally prosecuted, when he set up the defence that he 
was never legally ejected and that there had been 
such irregularities in the action taken under section 
60, that he was justified in treating the whole pro- 
ceedings as nulland void, This defence was allowed. 
The zemindar put in another application seeking 
assistance to eject under section 60. The Conrt 
below held that the position of the tenant was that 
of a trespasser and the zenvindar’s remedy was in the 
Civil Court: 

Held, that the tenant never having been legally 
ejected, he was nota trespasser and the previous 
proceedings having been found to be null and void, 
& fresh application under section 60 was maintain. 
able. [p. 478, col. 1.] 

Second appeal from the order of the 
Commissioner, Fyzabad Division, dated the. 
3rd Apri 1914,' confirming that of the: 
Assistant Collector of Saltanpur District, in 
a case of assistance to eject. 


JUDGMENT. 


CaupBELL, J. M.—(February 5th, 1915)—1 
am unable to agree with the Commissioner 
in this case. . It appears to have been 
decided at the criminal trial that there 
had been such material irregularities in 
giving appellant possession upon his first 
application under section 60 that respond- 
ent was justified in treating the whole 
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proeeedings as null &nd void and retaining 
possession, and that he was not thereby 
guilty of any contempt of Court, and 
was in the position of never having been 
legally ejected. Under such circumstances, 
I cannot see that he was a. trespasser, 
subject to the jurisdiction of the Civil, and 
not of the Revenue, Courts. . 

The whole of the previous proceedings 
under section 60 being treated as null and 
void, Í can see no reason why appellant 
Should not be allowed to take fresh 
action under that section, as it is not 
alleged that respondent has been authorised 
by appellant in writing to continue to occupy 
the land. 

I would set aside the orders of the lower 
Courts and order that respondent be 
ejected and pay he costs of: these proceed- 
ings. 

This order will also govern Nos. 48, 49 
and 50. 

Hornxs, S. M.—I may note, to begin with, 
that when I decided this case as Commis- 
sioner I had not the benefit of seeing 
the record of the criminal trial, as neither 
party had it summoned before me. 

The Assistant Oollector in the present 
. Suit says that he did not mean in his order 
im the criminal trial to imply that the 
landholder was not given possession, bnt 


only that “there appeared to be irregulari- 
lies in tho mode of taking and giving 
possession". In his decision in the criminal 


case, he says:— “The evidence of the Naib- 
Tahsildar throws a great deal of doubt on 
the legal correctness of the execution of 
the order of ejectment on the 29th’ June 
1912;’" bnt he acquitted the accused on 
the ground that there was no intention to 
commit an offence or to intimidate, insult 
orannoy, apparently holding that, because 
negotiations for a compromise were going 
on, the accused had acted as he did. I 
have endeavoured to ascertain what were 
: the irragularities in giving possession on 
the first application under section 60 
which are referred to, but the Naib- 
Yahsildar’s report of the 22nd August 
1912 is vague and does not mention pre- 
cisely what the irregularities were. Had 
this: been all, I would have hesitated to 
agree, with my colleagua. I fiad, however, 
in: the: jadgment of the ,24th. Sepbomber 
Y912-in- the:eriminal: case that. the present: 
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respondent said that no ejectment took 
place. As then he took up the position 
that he had never been legally ejected, I 
agree with the view taken that the whole 
of the previous proceedings under 
section 60 should be treated as void 
and that fresh action should be taken 
under that section. I agree with the order 
proposed, 
Appeal allowed, 


MADRAS HIGH COURT. 
Civit, Reviston Petrrion No. 1023 or 1914. 
October 4, 1915.. 

- Present:—Mr. Justice Seshagiri Aiyar. 
K. CHIDAMBARAM PILLAI—-—PrAINTIFE 
—— PETITIONER 
teres 


M. S. M. DORAISWAMY CHETTY— 


] DerzNDANT—HESPONDENT, 

Mortgage, simple---Lease of property hypothecated, 
io mortgagee-—Construction of documents— Assignment 
of rent—Rent, if debt—Chose in action—Transfer of 
Property Act (rv of 1882), s. 6. 

In 1898, a simple mortgage was executed of 
certain properties by the mortgagor. In 1904, he 
executed a lease of the same to the mortgagee 'and 
directed him to apply the rent payable under the 
lease towards the interest due under the mortgage- 
bond executed in 1898: 

Held, that the two transactions must be deemed 
to be independent of each other and the simple 
mortgage was nob converted into a usafructuary 
mortgage on the execution of the lease. (p. 474, col. 
1 
. Sakar Datta v. Ainuddy, 6 Ind, Cas. 336; 120 LL. J. 
620; 14 C. W N. 1001, followed. 

An assignment of rent due under a lease is, 
unlike mesne profits, not opposed to section 6 of 
the Transfer of Property Act: itis a fixed amount 
and isa debt included in the term ‘chose in dl 
p. 474, col. 2.] 

Kocharla Seetamma v. Pillala Venkatar amanayya, 21 
Ind. Cas 387; 14 M. L. T. 319; 25 M L. J. 410; (1913) 
M. W. N. 918; 88 M. 308, distinguished. 


Petition, under section 25 of Aet IX of 
1887, praying the High Court to revise the 
decree of the Court of the Subordinate Judge 
of Tanjore, in Small Cause Suit No. 1815 of 
1914. 

Mr. T. R. Venkatarama Sastri, for the Peti- 
tioner. 

Mr. P. S. Narayanaswamy Aiyar, for Mr. 


.O. V. Ananthakrishna Atyar, for the Respond- 


ent, 
JUDGMENT.—The plaintiff's — assignor 
executed: a deed of mortgage in fayour of 
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the defendant on the 17th August 1898. It 
was & simple mortgage-bond. Six years after, 
in November 1904, a document which is 
styled as bogia patram was executed by the 
mortgagor to the mortgagee. The terms of 
the document are that the defendant should 
be in possession for five years under it 


and credit the rent fixed towards the 
interest due under the mortgage of 
1898 and that if, after the five years are 


over, the defendant continues in possession 
of the property, he should credit the rent 
towards the interest on the mortgage-debt. 
I have no doubt that this document isa 
ledse.’ The fact that it is for five years and 
the other circumstance that provision has 
been made for holding over, make that posi- 
tion clear. The rent is fixed: only the 
lessee is directed to apply the amount for 
the interest dus under the mortgage docu- 
ment. It was contended béfore me that this 
lease-leed supersedes the original mortgage: 
or at least the mortgage and the lease read 
together constitute a usufroctuary mortgage. 
I am unable to accept the contention. Six 
years after the original deed, this document 
was executed and consequently the decision 
in Sakari Datta v. Ainuddy (1) has no 
application to this case. The two transactions 
must be deemed to be independent of each 
other and, therefore, the Subordinate Judge 
is wrong in holding that until redemption, 
the amounts due under thelease deed, Ex. 
hibit. A, ought to be taken into account. 
Moreover, when the plaintiff applied after 
the mortgage decree that the amounts due 
to him as rent should be credited towards 
the amount of the mortgage-decree, the 
defendant objected‘ and said that he was 
only a lessee. The. [Court executing the 
decree upheld the contention and directed 
the plaintiff to file a separate suit for the 
amount due under Exhibit A. This decision 
is binding upon the parties and it is not 
open now to the defendant to plead that the 
plaintiff should havé appealed against that 
decision of the executing Court. The deci. 
sions quoted by the Subordinate Judge related 
to a case of usufructuary mortgage and have 
no bearing on the constraction of these two 
documents. ` 

It is not disputed before me that if the 
defendant is regarded as a lessee, the assign- 


(1) 6 Ind. Cas, 386,12 0; L. 37620; 14 Q, Wi N, 1001.7 


ment. of the amouut of rent due from him 
will not be obnoxious to section 6 of the 
Transfer of Property Act. The rent ‘is 
undoubtedly a debt. and it is ‘included in tlie 
definition of the term “chose in action” and 
consequently there can be no ‘objection ` “to 
the assignment of the amount due under 
Exhibit A. The decision in Kocharla Seet- 
amma v. Pillala Venkataramanayya (2), relied 
upon by the Subordinate Judge, related to 
the amount of mesne profits assigned. The 


definition of the term ‘mesne - profits’ 
pre-supposes that the person liable to 
“pay it, is a trespasser and consequently 


it being aclaim in tort, is not assignable 
under section 6 of the Transfer of Property 
Act. 

For the reasons, I eannot uphold the decree 
of the Subordinate Judge. I reverse his 
decision and send the case back to him for 
ascertaining the amouut due to the plaintiff 
and to pass a fresh decree. Costs. will abide 
the result, < 


Appeal allowed;' Case sent back. 


(2) 21 Ind. Cas. 397; 14 M. L. T. 819; 25 M. L.J, 
410; (1913) M. W. N. 918; 38 M. 308. 





NAGPUR JUDICIAL COMMISSIONER'S 
COURT. 

Civic Revision Petition No, 1 or 1915. 
September 10, 1915. 
Present;—Sir Henry Drake- Brockman, Kr., 
J.C, 

ALI MOH MAD-— PrAINTIFF— ÁPPLICANT 
versus 
Tas GREAT INDIAN PENINSULA | 
RAILWAY CO MPANY—Derenvaty— 
RESPONDENT. 

Limitation Act (IX of 1908), Sch. I, Arts. 30, 31, 115 
—Railway Company, goods consigned to—Non-delivery 
— Suit for compensation —Ltimitation —Cause of action— 
Common carrier, liability of —Special contract, effect of. 

The plaintiff sued the Great Indian Peninsula, 
Railway Company on the 27th April 1914 for ` com- 
pensation in respect of a consignment of grease 
booked on the 8rd January 1913 from. Belanganj 
(Agra) to Nagpur, at owner's risk. The plaintif 
alleged ` that the cause of action arose on or before 
the 26th January 1913 and thet the Company. was 
liable for non-delivery of the consignment, inasmuch 
as its employees had been guilty of wilful neglect 
not covered by the risk-note taken from the con. 
signor under sub-section (2) (b) of section 72 of the. 
Indian Railways Aot, 1890. The Company pleaded 
that the suit "was barred ander Article 31..of tha 
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Limitation Act and thatthe risk-note protected it 
from liability: 

Held, that. Article 31 of Schedule I to the Limi- 
tation ‘Act, 1908, and not Artiole 30 or Article 115, 
applied to such a suit, [p. 476, col. 1.] 

Heid, further, that the time for delivery must be 
a reasonable time after the goods were made over 
to the Company. |p. 476, col. 1.] 

Semble:-—A common carrier by entering into a 
special contract limiting his liability does not cease 
to fill that character. [p. 476, col. 1.] 


Civil revision against the order of the 
. Judge, Small Canse Court, Nagpur, dated the 
26th September 1914. . 
Mr. V. Bose,for the Applicant. 
Mr. P. Lobo, for the Respondent. 


JUDGMENT.—The applicant for revision 
sued the Great Indian Peninsula Railway 
Company on the 27th April 1914 for com- 
pensation in respect of a consignment of 
grease booked onthe-3rd January 1913 from 
Belanganj (Agra) to Nagpur at owners 
risk. The plaint alleged thatthe cause of 
action arose on or before the 26th January 
1913 and that the Company was liable for 
non-delivery of the consignment, inasmuch 
as its employees had been guilty of wilful 
neglect not covered by the risk-note taken 
from the consignor under sub-section (2) 
(b), section 72, of the Indian Railways Act, 
1890. The plaintiff admitted having been 
offered 31 tins, but pleaded that of these 28 
sontained castor-oil while three containing 
grease, were not part of the consignment in 
question. 


The Company pleaded that the suit was 
barred under Article 31 of the Limitation 
Schedule and, that the risk-note protected it 
from liability. . It was further alleged for 
the defence that 24 out of the 31 tins offered 
to the plaintiff contained grease. As to 
the remaining 7, the written statement is 
not, clear, but the suggestion seems to be 
that they too formed part of the consign- 
ment, the Company having 
tins as "said to contain grease.’ 


The following issues were framed onthe 
written pleadings, no oral statements by 
the parties or their Pleaders being record. 
ed:— 

(1) Is the "e claim time-barred? 

(2) Whether the plaintiff has purchased 
the goods consigned as alleged by him? 

- (3) Whether the 31 tins consigned contain- 
ed-grease and whether the tins were shown 


' admittedly not 


' behalf that Article 115, 


accepted the’ 


to and accepted as such by the defendant’ 
servants at Belanganj? 

(4) Does the Railway Receipt passed to 
the consignor, contain the words "said to 
contain grease?” If so, whether these words 
absolve the defendant Company from liability 
to the plaintiff? 

(5) Does the fact of the original consignor 
having executed a risk-note in Form B 
absolutely absolve the defendant from all 
liability as carrier? 

(6) Did the defendant wrongfully refuse 
to accept delivery of 31 tins out of which only 
three contained grease? 

The parties were not asked to adduce 
any oral evidence. Arguments were heard 
on the Ist and 5th'issues only and the 
suit was then dismissed, the Judge holding 
the claim to be time-barred under Article 
31 of the Limitation Schedule and the 
Company tobe free from liability by virtue 
of the risk-note. The document thus relied 
on, was not produced in the Small Cause 
Court, but has been put in here: it is 
in the form now current, 
which will be found reproduced on page 


181, Part I, Gazette of India, 1907, in 
Notification No. 1851, dated the 27th 
February 1907. ` 

^ Tt is contended here “on the plaintiff's 


not Article 31, 
of the Limitation Schedule applies to the 
facts alleged by him. The former relates 
to suits “for compensation for the breach 
of any contract, express or implied, not in 
writing registered and not herein specially 
provided for,” and the argument for the 
applicant is that by reason of the risk- 
note, the defendant Company ceased to be 
a common carrier, 


Authority forthe applicant’s contention 
exists in British India Steam Navigation 
Company v. Hajee Mahomed sack ¥ Co. (1), 
Kalu Ram Maigraj v. Madras Railway Com- 
pany (2), Mohansing Chawan v. Conder (8) 
and Danmull v. British India Steam 
Navigation Company (4). But the Madras 
and Caleutta decisions were dissented from 
in Great Indian Peninsula Railway Company 


(1) 3 M. 107. 
(2) 8 M. 240, 
(3) 7 B. 478. 
(4) 12 C. 47%, 
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v. Raisett Chandmull (5), and subsequently to 
all these, Article 81 of the Schedule in the 
Limitation Act of 1877 was amended by the 
Carriers Act, 1899, which added thereto the 
-words ' ‘non- -delivery of, or" next before the 
-word ‘delay’ and reduced the period of limita- 
tion from two years toone year. Since that 
amendment, it has been held by. Fulton and 
Starling, JJ., in Haji Ajam Goolam Hoosein v. 
Bombay and Persia Steam Navigation Company 
(6) that Article 31, not Article 115, applies to 
a suit against a carrier for compensation for 
non-delivery of goods. This decision was 
followed by a Full Bench of the Punjab Chief 
Court in Mot; Ram v. Hast Indian Railway 
Company (7). A similar view was taken 
in Indian General Navigation and Railway 
Company.v. Nanda Lal Banik (8) and in Great 
Indian Peninsula Railway Company v. Ganpat 
Rai (9). 

The theory that acommon carrier ceases 
to fill that character if he enters into a 
special contract limiting his liability, is 
not supported by any authority. Both the 
Carriers Act, 1865, and the Indian Railways 
Act, 1890, expressly . contemplate such 
limitations, and in neither do I find any 
indication that making a special contract 
involves the change of status contended 
for. Moreover, the wording of Article 31, 
Limitation Schedule, is perfectly general 
and I ean see no reason why its applica- 
tion should be restricted to persons who 
carry in the course of business as ‘common’ 
carriers. I would also observe that the 
definition of a “common carrier” in section 2 

-of the Carriers Act, 1865, is framed with- 
out reference to the extent of his liability. 


The plaintiff's case, as put in the Small 
Cause Court, is clearly one of non-delivery 
in respect of the entire consignment sent 
from Belanganj. There was no suggestion 
by either side that the 31 tins or any of 
them were lost. The District Traffic 
Manager's letter of the 5th May 1918, 
to which I am referred by the applicant’s 
Counsel, speaks of a ‘shortage’ extending 


to 7 tins and insists that 24 tins reached. 


Nagyur and should be taken over by the 


(^) 19 B. 165. 

(C 6 B. 562; 4 Bom. L. R, 4 

Un 108 P. R. 1906; 2 P. L. R "167 30 P. W. R. 1907. 
45) 3 Ind, Ces. 469; 13 C, W. N. 851. 

(9) 10 Ind. Cas, 122; 33 A, 644; 8 A. L. J. 548, 
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consignee: ib contains {nothing. to. indicate 
what had happened to the 7 tins not at 
Nagpur. In these circumstances, there is no 
room for the plea, now taken for the first 
time, that the claim falls under Article 30 
of the Limitation Schedule. 

It was urged finally that if Article 31 
is to be applied, the case should be remand- 
ed for a finding as to when the consign- 
ment ought to have’ been delivered at 
‘Nagpur. In my opinion, no useful purpose. 
could be served by aremand. The plaintiff 
himself described his cause of action as 
having arisen on the 26th January 1913, 
and it is certain that 23 days is an ample 
time for the transit between Belanganj and 
Nagpur. The expression "when the goods 
ought to be delivered" in the said Article is 
identical with that used in Article 51, and 
there being no usage or time fixed, I think 
the time for delivery must be a reasonable 


time after the goods were made over 
‘to the Company at Agra: cf Botddo.« 
"math Shah v. Lalunnissa Bibee (10), The 


plaintiff allowed three months over and above 
one year from the 26th January 1918 to 
elapse before he institnted his suit. 

Holding that Article 31 of the Limita- 
tion Schedule was rightly applied to the 
facts alleged by the plaintiff, I dimiss 
this application with costs. Rs. 15 are 
allowed as Legal Practitioner’s fee in this 
Court. 


Application dismissed. 
(10) 7 W, R. 164. 


PUNJAB CHIEF COURT. . 
SECOND Crvin Apprat No. 598 or'1914. 
May 13, 1915. 
Preseni;— Mr. Justice Shah Din and 
Mr. Justice LeRossignol. 
KISHEN SINGH-—DEFENDANT— ÀPPELLANT 
versus 
BHAGWAN DAS AND ANOTHER—DPLAINTIFFS 
— RESPONDENTS. 
Caste Disabilities Removal Act (XXI of 1850), 


object of— Mortgage by Hindu father-—-Suit by minor 
son for declaration that it shall not affect his vights— 


Son meanwhile becoming Muhammadan—Suit, if 
maintainable -Alienation for immoral — purposes— 
Burden of proof. 
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Caste Disabilities Removal Aot of 1850 secures to 
individuals the same right in property after apostacy 
as they enjoyed before apostacy. Therefore, tho 
right of a minor son to sue for a declaration that a 

, certain mortgage. deed executed by his father should 

not affect his rights as member of the joint Hindu 
family after the death of his father is not taken away 
by the fact of the son having embraced Islam.- [p. 
477, cols. 1 & 2.] 
. Where itis shown that an alienor ab tho time of a 
mortgage executed by him was living a licentious life 
boyond his means, was indulging in drinking, prosti- 
tution and debauchery and was without any business 
or oceupatión on which the money might legitimately 
have been spent, it is unnecessary to prove that each 
item of the consideration money was spent on im- 
moral purposes. [p. 477, col. 2.] À/ 

Ram Nath v. Bulaqi Ram, 17 Ind. Cas. 785; 50 P. R. 

1913; 69 P. L. R. 1913; 16 P. W. R. 1913, followed. 
Second appeal from the decree of the 
Additional Divisional Judge, Lahore, dated 
the 7th February 1914. : 
Messrs, Dhanraj Shah and Manohar Lal, for 
the Appellant. 


Chaudhri Nabi Bakhsh, for the Respond- 
ents. 


JUDGMENT.—This is a suit by a minor 
for a declaration that the mortgage-deed 


executed on the 23rd of April 1910 by 
his father shall not affect his rights as 


a member of the joint Hindu family after 


the death of his father. The mortgagor’s 
name is Jagan Nath, but he has recently been 
converted from Hinduism to the Muham- 
madan faith and has taken with him into the 
fold of Islam his minor son, the plaintiff. — 

The first Court dismissed the plaintiff's 
suit with costs, but the learned Divisional 
Judge found that of the consideration money 
of the mortgage-deed, namely Rs. 3,000, only. 
Rs. 5-45 were untainted by immorality, and 


he decreed plaintiff's relief subject to the 


condition that he should pay Rs. 545 before 
assuming possession. 


In second appeal before us, the first 
‘contention raised is that inasmuch 
as the plaintiff has become an apostate 


from Hinduism, he cannot maintain the 
present suit under the cloak of Hindu 
Law. This same argument was advanced 
before the Court below, by which it was 
rejected on the ground that the plaintiff’s 
rights as a Hindu are secured to him even 
after apostacy by Act XXI of 1850. We 
have consulted that Act and see no 
reason for differing from .the conclusion of 
the learned Divisional Judge. It appears 
to us to be a clear object of that Act to 
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secure after apostacy to individuals the. 
same rightsin property as they enjoyed 
before apostacy. This first contention is 
overruled. 

lt was neat pointed out to us that of the 
consideration for the mortgage, Rs. 2,600 
represented antecedent debts, whilst 
Rs. 400 were cash paid at the time 
of registration, and it is urged that the 
exposition of the law by the Divisional 
Judge in respect of the onus lying upon 
the plaintiff with regard to these two 
different categories, is incorrect. The learned 
Counsel for the appellant urges that under 
the Hindu Law, it is not the duty of the 
alienee to make reasonable enquiry as to 
the necessity for the cash taken from 
him at the time of the execution of the 
deed. He contends that even if such 
.enquiry is not established, though the 
mortgage transaction, cannot be maintained 
asa whole, nevertheless, the whole of the 
mortgage-debt is recoverable from the joint 
family property, provided the plaintiff is 
unable to show that the cash taken at the 
time of execution of the mortgage was taken 
for an immoral purpose. It is unnecessary 
for us to labour this point, for the matter 
was exhaustively considered in Bahadur Singh 
v. Des Raj (1), which concludes the matter. 

Next, the learned Counsel took us through 
the evidence and indicated several items, which 
need not be detailed here, and urged that 
they too should have been passed by. the 
Divisional Judge on the ground that they 
were just items and wereuntainted with 
immorality. 

Into this question, however, we see no 
need to enter, for the Divisional Judge has 
found that the major part of the mortgage- 
money was spent on immoral objects. He 
holds that it is unnecessary to prove that 
each item of the consideration money was 
spent on immoral purposes, and he holds 
it sufficiently proved that the alienor at the 
time of the mortgage was living a licentious 
life beyond his means, was indulging in 
drinking, prostitution and debauchery, and 
was without any business or oenupation 
upon whieh the money might legitimately 
have been spent. These are findings of 
fact and in second appeal, they cannot be 
challenged. In comingto these findings, he: 


(1) 53 P. R. 1901 (P. B.); 62 P. Is R. 1901, 
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has relied upon Ram 
(2). 

Appellant’s Counsel has attempted to show 
ihat there are distinguishing features between 
the case decided 
the case now before us. Particularly does 
he lay stress onthe fact that in the reported 
- case, the alienor was engaged in no business 
In the case before us, however, it has 
been found that the alienor, for some 
considerable time before the execution of 
the mortgage in dispute, had ceased to 
pay attention to the business he had 
inherited from his . father. Consequently, 
the cases are ‘for all practical purposes 
parallel. . The findings of the learned 
DivisionalJudge seem io usto be well 
considered and in any case they cannot be 
ehallenged in second appeal. Xo other 
point has been raised before us, and we 
dismiss the appeal, but in view of the 
fact thatthe suit is brought in collusion 
with ihe  alienor, plaintiff's father, we 
leave the parties to bear their own costs 
*n this appeal. i 


Nath v. Bulagi Ram 


. Appeal dismissed. 
(2) 17 Ind. Cas, 735; 50 P. R. 1918; 69 P. L. R. 


1913; 15 P. W. R. 1918. ` 


MADRAS HIGH COURT. 

APPEAL AGAINST APPELLATE ORDER No. 59 

or 1914, 

; September 15, 1915. 
Present:—Mr. Justice Seshagiri Aiyar and 
Mr. Justice Napier. 
UPADHAYAYULU YEGNANARAYANA 
— PLAINTIFF— APPELLANT 
versus 
KOTTALANKA MAKAYYA AND OTHERS— 
DEFENDANTS— RESPONDENTS. 

Decree—Decree prepared at variance with judgment 
—Remedy—Procedure—Amendment—Appellate Court, 
exercise of power of amendment by. 

Where a mortgage decree is wrongly drafted as a 
money-decree, the proper course for an aggrieved 
party is to apply to the Court which passed the decree 
for its amendment in order to bring ib in con- 
formity with tho judgment. An Appellate Court would 
not exercise that power when it would be incon- 
venient to do so. [p. 478, col. 2; p. 479, col. 1.] 


Aubhoyessury Debee v. Gouri Sumbar Panday, 22 C. 
869, referred to. p $5 m 


in that judgment and' 


Civil Miscellaneous Second Anpeal against 
the decree.of the District Court of Godaveri 
at Rajahmundry, in Appeal Suit No. 150 of 
1913, preferred against the order of the 
Court of the Additional District Munsif 
of Amalapuram, in Exeention Petition No. 
36 of 1913, in Original Suit No. 8 of 
1911. 

Mr. M. Patanjali Sastra, for Mr. P. Nara- 
yanamurtht, for the Appellant. 

Mr. V. Hamesam, for the Respondents. 

JUDGMENT.—.The  decree-holder has 
misunderstood ‘both his rights and remedies. 
The claim was for the assessment paid hy 
the plaintiff, which ought to have been paid 
by the defendants. In the plaint, the prayer 
is that the properties in respect of which 
the revenue was paid, should be held 
liable. 


We understand this prayeras: claiming a 
mortgage-decree in effect. The  decretal 
portion of the judgment gives a mortgage- 
decree and fixes a date Within which the 
money shouldbe paid. But in drafting the 
decree, a mistake was made by giving the 
decree-holder only a charge on the property, 
The decree-holder, instead of applying to 
have the decree amended, moved the Court 
to attach the property treating the decree 


in his favonr as  money-decree. The 
District Munsif granted the prayer. In 
appeal, the District Judge, relying on 


Aubhoyessury Debee v. Gouri Sunkar Panday 
(1) held that the plaintiffs only remédy 
was to sue again to enforce the charge. 
Apparently, it was not argued before him that 
the decree was in effect a mortgage-decree, 
It is conceded by the learned Vakil for the 
respondents before us that it is open toa 
Court executing the decrea to construe it in 
the light of the plaint and the judgment. 
In this view, we think that it was 
intended to give plaintiff a desree enabling 
him to bring the property to sale. The proper 
course was to have applied to the Court 
which passed the decree to bring the decrea 
into conformity with the judgment. It 
was argued that we should allow this amend- 
ment ourselves. Supposing that we have 
the power, seeing that the decree was 
treated by the appellant as a money-decree 
and also haying regard to the fact that the 


(1).22.C. 859, ` £o ee 
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application for sale should be preceded by 
an application for a decree absolute, we do 
not think we can comply with the request 
- of the appellant’s Vakil. We feel no doubt 
that the Court of first instance will direct 
ihe amendment, which we think ought to 
be made in the decree. But as the plaintiff 
has  miseonceived his remedy, we must 
dismiss the Civil Miscellaneous Second 
: Appeal with costs; each party will bear his 
costs iu the two Courts below. 
Appeal dismissed. 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
` Revence Perros No. 18 or 1913-1914. 
or MozaFFARNAGAT DisTRICT. 
March 30, 1915. 
Present: —Mr. Holms, S. M., and 
Mr. Campbell, J. M. 
KANAHIA-——DEFENDANT— ÁPPLICANT 
versus 
DURGA PRASAD—PraIiNTIFF— 


TM RESPONDENT. 
* Civil Procedure Code (Act V of 1908), O. V, r. 18— 
Bjectment—Insufficient notice—Ex parte decree —Ewa- 
mination of process-server, necessity of—Material irregu- 
lavity— Revision. 

Before an ez parte decree cau be passed, the 
process-server should be examined on oath as laid 
down under Order V, rule 19 of the Civil Procedure 
Code. 

Ifan order of ejectment has beeu made in spite 
of insufficient service of notice under section 59 of 
the Tenancy Act, it is such a material irregularity as 
to justify interference in revision by the Board. 


, Application for revision of the order of 
the Collector of Muzaffarnagar, dated the 
9th June 1914, in a ease of execution of 
decree. 


JUDGMENT. 


Campsetn, J. M—(CMarch 17th, 1915.)—I 
think the Board are justified in interfering 
in this case on the ground that a material 
irregularity has been committed by  insuffi- 
cient service of summons on applicant, 

‘The service in the arrears of rent case 
was fairly complete; but even then tlie 
chaprast should have been examined on oath 
before an ex parie decree was given (rule 


19, Order V, Civil Procedure : Code). 
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The service of -the ejectment notice was 
unsatisfactory and incomplete. 

I would set aside the proceedings in the 
latter case, and order that a fresh summons 
be issued and the case decided de novo 

Parties before me to bear their own costs. 

Horus, S. M.—I agree. The result of 
the irregularity in the service of notice is that 
there has been substantial injustice to appli- 
cant who should have an opportunity of pay- 
ing up the arrears. 


Appli: alicn allowed, 


SIND JUDICIAL COMMISSIONER'S 
COURT. 
SEGOND Cryin Arrear No. 29 or 1913. 
May 10, 1915, 
Present: —Mr. Pratt, J. O., and 
Mr. Crouch, A. J. C. 
VISHINDAS WADHURAM AND ANOTHER— 
APPELLANTS 
versus 


HOTOMAL DITOMAN AND oruers— 


n RESPONDENTS. 


Limitation Act (IX of 1908), Sch. I, Art. 75—Tasial- 
ment Bond— Test of limitation—Liberty to creditor to 
sue on failure to pay at stipulated time—Time from 
When TUNS. 

In a suit on an instalment bond on default of pay- 
ment of an instalment the test whether or not the 
period of limitation begins to run is—has the payee 
or obligee a right to file a suit forthwith for tho prin. 
cipal remaining due if he so chooses? [p. 480, col. 2.] 

Where an agreement provided for payment of 
the principal within 12 months with interest payable 
every month or in case of failure, two months’ interest 
together; and permitted the creditor, in dofault 
of payment of the principal on the stipulated date or 
of monthly interest or two months’ interest together, 
to file a suit immediately for the recovery of tho 
whole amount: 

Held, that the limitation began to run from the 
date of the default in the payment of two months’ 
interest together, [p. 480, col. 1.] 

Jethanand Topandas v. Lalamal Sitalmal, 1 8. L. R. 
252 at p 255; Kimatrai Kashiram v, Wadero Sher 
Mahomed, Khan, 25 Ind. Cas. 988; 8 S. L. R. 63: 
Amolak Chand v. Baij Nath, 20 Ind. Cas, 033; 11 A. L. 
J. 664; 35 A. 455, referred to. 

Ajudhia v. Kunjlal, 30 A. 128; A. W. N. (1908) 36; 
5 A. L. J. 72, Maharaja of Benares v. Nand Ram, 29 
A 481; A. W. N. (1907) 139; 4 A. D. J. 886, Shankar 
Prasad v. Jalpa Prasad, 16 A. 971; A.W.N. (1894) 115; 
Kashiram v. Pandu, 27 B. 1; 4 Bom. L.R. 688, dis. 
cussed, 


Second appeal against the decision of the 
District Judge, Sukkur. | 
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Mr. Hirdaram Mewaram, for the Appel- 
lants. 

Mr. Tuhilram Mantram, 
. No. 8. 


for Respondent 


JUDGMENT. 


Croucu, A. J. C.—In the suit out of 
which this second appeal has arisen, plaintiff 
sued to recover the principal and interest 
due on abond, dated the 6th December 
1908. The suit was filed on the 6th 
December 1912. Both the lower Courts 
have held the suit to be time-barred and the 
only issue raised in this appeal is whether 
the suit was so barred, 


The portions of the agreement with 
which we are now concerned are the fol- 
lowing :— 


“The agreement is that within 12 months 
from this day,-we shall repay the principal 
amount to the lender. Interest on ‘the 
above sum is fixed at the rate of 8 annas 
per cent. per mensem from to-day until 
repayment, which we shall continue paying 
every month to the creditor. If we fail to 
pay interest in any month, then we shall 
pay the creditor two months' interest together. 
Should we fail to pay the principal sum 
on due date as stipulated above, or monthly 
interest, or two months’ interest together 
to the creditor, then in thatease the 
creditor aforesaid is at liberty to file a 
suit immediately and to recover the whole 
of the above amount with interest at the 
rate of 1 per cent. per mensem until satisfac 
tion." 

No interest was ever paid on the bond, 
and accordingly the ereditor was at liberty 
to file a suit for the principal and interest on 
the 6th February 1909. 

The document is not drafted in technical 
form, but a skilled conveyancer could embndy 
its terms either in the form of a single bond 
(simplex obligatio) specifying the 6th Feb- 
ruary 1909 as the day for -payment (in 
certain events), orin the form ofa bond 
subjest to a condition, or in the form ofa 
contract todo a certain thing upon the 
happening of a specified contingency. But, 
whatever technical form might be given to 
the document, the practical result would, 
jn every case, (in the events that happened) 
pe the same—the principal and interest 
would become due and payable and the 
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creditor would have a right of suiton the 
6th February 1909, And, accordingly, 
whether we apply Article 65, or Article 66 
or Article 68, the date from which the 
period of limitation began to run, was the 
6th February 1909. As the suit was not 
filed until December 1912, it is prima facte 
time-barred, —— 

In dealing with these Articles of the 
Limitation Act, it is well to remember that 
they are not separate, arbitrary rules, but 
are merely concrete examples of two 
general rnles—(1) a plaintiff has three years, 
and only three years, within which he can 
file a suit to recover a simple debt; (9) the 
period commences from the date on which 
he has the right and is in a position to 
file a suit. 

Article 75 is only another illustration to 
the general rules. In case of bonds and 
promissory notes payable by instalments, 
which provide that, if default be made in 
payment of one instalment, the whole shall 
be due, the period of limitation runs from 
the time when the first default is made, 
unless when the payee or obligee waives the 
benefit of the provision and then, when fresh 
default is made in respect of such waiver. 
Obviously, if there bas been, in the legal 
sense, a waiver of the right to immediate 
payment, the right to file a suit does not 
exist and limitation. cannot run. 


Tí matters not by whatform of words the 
right to immediate payment of the principal 
in default of payment of an instalment, or of 
interest. is conferred. Every creditor has 
an option to file a suis or net to fle a. 
suit and within certain limits to select his 
own time for filing it. The test whether 
or not the period of limitation begins to run 
is—has the payee or obligee aright to file 
a suit forthwith for the principal remaining 
due if he so chooses ? The words used in 
the bond in euit, give to the plaintiff the 
creditor’s ordinary option. de 

16 would, of course, be quite easy to 
draw a bond in such form that the creditor 
would not get an immediate right to sue 
for the principal unless he elected to do S0; 
thus: "[n the event of interest being in 
arrears for two months, the creditor shall 
be at liberty to serve on the dehtor a written, 
notice calling on the debtor to forthwith pay 
the whole principal and interest then due 
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and on such notice being served, the. whole 
principal and interest shall become due.” 
But Mr. Hirdaram relies on certain re- 
ported cases which I will now disenss. In 
Ajudhia v. Kunjlal/l', the: bond was one 
payable by instalments with a provision that 
“in default of the payment of any one instal- 
ment “it would be within the power of the 
creditor” to sue forthwith for the whole 
amount due underthe bond. The suit was 


not for the whole principal, but merely for. 


the instalments due up to date of suit. The 
Court relying on Maharaja of Benaves v. Nand 
Ram (2) and Shankar trasad v. Jalpa Prasad 
(3) beld the suit not time-barred. The 
ease came clearly within Article 75 and the 
question was whether or not the payee had 
waived the provision that the whole amount 
should become due in default of payment of 
an instalment. The learned Judges’ did not 
-specifically find that there had been waiver, 
and the two decisions upon which they relied 
had reference to sets of facts entirely different 
from those with which the learned Judges 
were dealing. 


In Maharaja of Benaras v. Nand Ram (2), 
there was a bond payable by instalments, 
but the creditor had accepted payment of 
instalments after their due dates, and it was 
held that he had impliedly waived the pro- 
vision under which the : whole principal 
became due in default. A better founda- 
‘tion for such a ruling issuggested by Sir 
Lawrence Jenkins, C.J., in Kashiram v. 
Pandu (4). 

Shankar Parsad's case (3) wasone of con- 
struction ofa decree. The passage relied on 
is as follows : — . 


"In the present case,itappearsto us that 
the intention was thatthe decree-holder on 
the happening of any default might, if he 
wished, execute the decree for all the 
decretal money then unpaid, but that it was 
not the intention that on the happening of 
a default, the deeree-holder should be bound 
to execute the decree once and for all. We 
consequently hold” ete. 

Now, as no decree-holder is bound to exe- 


sute his decree I am quite unable to 
* (1) 30 A. 123; A. W. N. (1908) 36; 5 A. L. J. T2. 
(2) 20 A, 431; A. W. N. (1907) 139; 4 A. L. J. 836. 
(8) 18 A. 871; A. W. N. (1894) 115. 
(4) 27 B. 1 a6 p. 12; 4 Bom. L. R. 688, 
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follow the reasoning of the learned, Judge s 
I prefer to follow the rule of construction 
laid down in Hemp v. Gar'aud [cited in Jetha» 
nand Topandas v. Lalama! Sitalmal (5 ]. If the 
judgment-creditor has the unconditional right 
to go to the execution department and take 
out a warrant, then it must be presumed 
that the decree has directed payment to be 
oe within the meaning of Article 182 
7) 

But, as pointed out by Sir Lawrence 
Jenkins in Kushiram's case (4), a decree can 
be so framed asto make it clear that a 
judgment-creditor can take out execution for 
the whole balance in default only if he 
makes a positive election. _Thatis to say, the 
order for immediate payment in default may 
be made subject to a coridition precedent, and 
unless this condition is fulfilled, limitation 
will not begin to run. 

In Narain Babu v. Gowri Pershad Bias (6), 
the facts were very similar to those of the 
present ease. The Court heldin a three 
lined judgment that Article 65 applied, and 
that the date specified for payment was the 
date fixed for payment of the principal in 
the event of the interest being regularly 
paid. The point that) in the case of such 
bonds there are alternative dates specified 
for payment, was not taken or vonsidered. 
The decision can only be justified on the 
presumption that the Court was of opinion 
that, on the construction of the bond, there 
was no implied covenant to repay the whole 
principal on failure to pay interest as agreed. 

I would dismiss the appeal with costs. 

Pratt, J. C.—E concur. Jenkins, C. J., in 
Kashiram v. Pandu (4) pointed out that 


. instalment decrees should be so drawn up 


as to make it clear that the rights con- 
sequent in default depend upona positive 
election by those in whose interests they are 
intended to ba created. A similar provision 
could be made by appropriate words in bonds 
creating au obligation to pay successive 
sums of money. If the stipulation as to 
default does not come into operation unless 
and until the obligee elects to enforce it, then 
there is, as pointed out in Aémaira? Kashiram 
v. Wadero Sher Mahomed Khan (7), an 
alternative contract. But here there is no 


(8) 1.8. L. R. 252 nib. 255. 
(6) 6 C.21. 
(7) 25 Ind. Cas. 938; 8 S. L. R. 63, 


482 


‘> NAGHSHAR PRASAD V. MOHAN, 


Talternative contract for the phrase “is at 
Jiberty tó file a suit for the whole amount" 
-does not import an election. It merely 
‘implies that the whole amount is payable. 
Hé has been said thai: there is no distinc- 
“ign between the phrases "may be sued for” 
hnd “shall become due. - 

."^ The case of Ajudhia'v. Kunjlal (1) was 
‘dissented ‘from. by this Court in the case 
already cited and does not seem to have 
been followed in subsequent cases of Amolak 
‘Chand'v. Bar Nath (8). 


E Appeal dismissed, 
(6) 20 Tod, Cas, 983; 35 A. 455; 11 AVL. J. 904. 
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COURT OF THE BOARD OF REVENUE, 
P . UNITED PROVINCES. 
Revenon Permon No. 42 or 1913-1914 
Pi or Basti DISTRICT, 
. March 7, 1915. 
£5 Present: —Mr. Holms, S. M., and 


j Mr. Campbell, J. M. 
H ‘NAGESHAR PRASAD--DEFENDANT— 
gi ‘ APPELLANT 

i versus 


r MO HAN —PraiNTIFF—HESPONDRNT. 
1 Agra Tenancy Act (II of 1901), s. 14— Letting value, 
meaning of. ; 

For the purposes of section 14 of the Tenancy Act, 
the, letting value to be considered is the letting 
value at the time of the exchange, and not at the 
time of the suit for ejectment. 

; Second appeal from the order of the Com- 
missioner of Gorakhpur Division, dated 
the 25th June 1914, reversing that of 
the Assistant Collector of Basti District, in 
apase of ejectment. 
JUDGMENT. 
Gii J. M.—(January 22nd, 1915)—I 


think. the Commissioner’s order is a perfectly- 


correctone. He has found that appellant and 
his brother cultivated 5 bighas 1 biswa 8 dhurs 
of land rented at Rs. 16-6 in 1308 and 1309 
Fasli and then exchanged it for 5 bighas 1 biswa 
14 dhurs of land rented at Rs. 15-12 in 1310 
Fasli, most of the latter land being still in 
their possession. He has, therefore, held that 
they have acquired occupancy rights in the 
land which they have held continuously since 
41310 Fasli. In this I think he was perfectly 
right. Ib is clear also that the land exchang- 
ed in 1310 Fash’ was of approximately the 
same letting value. as the land cultivated in 
1309 Fasiz, 
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Appellant’s argument that the pr eben! let- 
ting value of the land-should be compared 
with the rent of 1309 Fasli, is in‘ my opinion 
an absurd one. What has to be considered . 
is the letting value at the time of the 
: exchange. . 

T uphold the Commissioner's order and 

‘dismiss this appeal with costs. 

This case raises an interesting and import- _ 
‘ant point. Ishould be glad to know if you 
“agree with me. 

Horus, S. M.—I. held this back to find if 

the point.had been dealt with in any pre- 
vious decisions of the Board. It must have 

“ been; but none can be traced. I agree with 

‘my colleague, and have held so as the Commis- 
sioner of Meerut. 

Appeal dismissed. 





MADRAS HIGH COURT. 
Frest Gwir Appnan No. 57 or 1914. 
| September 24, 1915. 
Present:— Sir John Wallis, Kr., Chief Justice, 
and Mr. Justice Seshagiri Aiyar.+ 
SULTAN ADI RAJA AHMAD ALT, 
RAJA or ARAKAUL—Derenpant No. je 
APPELLANT 
. 1 versus 
CHURIA KUNHI KANNAN AND OTHERS — 
‘PLAINTIFF AND Derenpants Nos. 8 TO 7 AND 9 To 


18—HxESsPONDENTS. ' 3 
Malabar | Law-—Tarwad  — property—Karnavan— 
Junior members, right of, to pledge tarwad property— 
“Necessity — Motive — Lender, right of, to gh oceed against 
tarwad property. 
The Ist and 2nd defendants, who were members of 


` a tarwa, agreed with the plaintiff to pay a certain 


-remuneration for assisting them in a litigation 
concerning the tarwad property: The Ist de- 
fendant who thereafter succeeded to the 
management of the estate, compromised the suit. 
The plaintiff was not consulted with regard io the 
‘compromise, nor was the 2nd defendant a consenting 
party.: The plaintiff, however, was informed not to do 
anything in connection with the suit. The suit 
,was consequently dismissed. The plaintiff sued for 
the remuneration stipulated: 

Held, that, in the absence of proof that the defend. 
‘ants acted in the best interests ‘of the family and 
that there was necessity for promising a large 
remuneration, the defendants had E onm 
bind the family by the agreement. LP. 484, col, 2; p. 
486, col. 1.] 

Per Wallis C.. J.— Though the karnavan has the 
exclusive right of management he does not. hold 
only for himself, ` but for himself and all the other 
members of the tarwad and, therefore, to some 


. 
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extent in a fiduciary, capacity and it is competent, to 
the members next in seniority not only to suo for 
' his removal but also to sue fora declaration that an 
alienation made by him is not binding on the tarwad, 
[p. 488, col. 1] , 
- Per Seshagiri i ‘Aiyar, i —In a Malabar tarwad, unlike 
in a joint Hindu family, there is no right to proceed 
against the share of the alienating niember and a 
member of the -tarwad is not competent to . pledge 
the credit of tho others. [p 485, col. 2.] 
- Where the tarwad is in its normal state, the karna- 
tan alone is competent to pledge the tarwad credit 
but where the acts of the kamayan are such as to 
seriously endanger tarwad property the junior mem- 
bers, have power to aot on behalf of the tarwad. 
[p. 485, col, 2.] 


~- If ibis proved in a case where the junior members 
have pledged the tarwad property that the money was 
advanced and utilized .for protecting the property 

‘from malversation or mismanagement, the lender 
has A B on the £arwad for the loan. [p. 480. 
col, 1 


Appeal against the decree of the Court of 
the Temporary Subordinate Judge of North 
Malabar, in Original Suit No. 4 of 1913. 


Mr. J. L. Rozario, for the Appellant. 
Mr. C. Madhavan, Nair, for the Respond- 
ents, 


JUDGMENT.” 


Warris, C. J.—The only question in the case 
is, whether the agreement sued on is binding 
on the pandaram or family of the defendants. 
The question of ratification did not arise in 
the pleadings and the Subordinate Judge was 
‘not justified in making that one of the 
grounds of his decision. At the time the 
igreement was entered into, the defendants 
Were in the position of junior members ofa 
iarwad, who ordinarily have no power to enter 
iuto contracts binding on the tarsad. But 
though the ka navan has the exclusive right 
of management, he does nof, it is now settled, 
hold only for himself, but for himself and all 
the other members of the farwad and, there- 
fore, to some extent ina fiduciary capacity 
and it is competent, at any rate, to the mem- 
bers next in seniority not only to sue for his 
removal, but also to sue fora declaration that 
in alienation made by him is not binding on 
the tarwad. 

So; too, if the karnavan for the time being 
was submitting to an infringement by Govern. 
nient of the tarward’s right of property, it was 
in my opinion competent for the defendants 
Nos. 1 to.3 as the next senior members of 
the ta wad to institue a suit, such as riginal 
Suit No. 17 of 1903, in the District Court? of 
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North Malabar, the plaintin which is Exhibit 
U. Assuming for the moment, that the 
circumstances justified the institution of the 
suit, and assuming, though no express authori- 
ty has been cited for the proposition, that 
as incidental to the right to institute the 
suit, the defendants Nos. 1 to 3 must be 
taken to have had authority to pledge the 
credit of the ¢:rwad for the purpose of rais- 
ing the sums necessary to carry on the 
litigation, it must, I think, be shown in any 
case that it was necessary to pledge the 
credit of the tarwad in the way in which it 
was pledged in this particular case, and I 
am not satisfied that the plaintiff has shown 
this with regard to Exhibit A, the document 
sued on. Exhibit A recites that the plaint- 
iff had been Dewan or Manager under 
karars -or agreements with two previous 
karnavans and had become entitled under those 
karars to special remuneration in the event 
of his getting back the Laceadive Islands, 
that the then karnavan was entering into 
arrangements to relinquish the islands to 
Government and to allow the Revenue Settle- 
ment to be introduced into the lands of the 
family —the inam land—contrary to the treaty 
with the East India Company of the year 
1796. It is, therefore, stipulated that if the 
plaintiff succeeds in getting back the Lacca- 
dive Islands, he.is to be paid an amount equal 
to 25 per cent. of the average annusl gross 
income of the islands, and if he s eceeds in 
getting the Settlement operations in the inam 
land cancelled, he is to receive from the family 
a remuneration of Rs, 8,009 and the necessary 
proceedings are to be taken at the cost of the 
defendants. The plaintiff’s case is that the 
defendants were bound to go on with the suit 
to the end to give him a chance of earning 
this Rs. 5,000 and that they broke this con- 
tract with him by compromising the case and 
thereby entitled him-to sue on a quantum 
meruit, Pricketi v Badger (1), Inchbald v. West- 
ern Vetlgherry Coffee Plantation Company (2). 
These were nob cases in which the defendants 
impliedly bound themselves, according to the 
case of the plaintiff, to institute, and go on 
with, a law suitin order to give the plaintiff 


(1) 1 C. B. (x. s.) 296; 26 L. J.C. P. 33; 8 Jur. (x.s.) 
68; 5 W. R. 117; 149 E, R. 123; 28 L.T. (o. 3.) 95- 
107 R. R. 668 

(3) 11 0. B. (N. 3.) 783 34 L. J. O. P. 15 10 Jur, 
(N. s.) 198; ' L. T. (s 8.) 84; 3 W. 8.93; 144 E, 
R. 293; 14: R. R. 603, - E 


1 


484 
RAJA OF ARAKAL V. CHURIA KUNHI KANNAN, 


a chance of earning his remuneration, even if 
it were otherwise in the interests of the parties 
“to come toa settlement, and the legality of 
eneh an agreement may possibly be open to 
question, Apart altogether from this I am 
of opinion that the plaintiff has failed to show 
that the agreement was such as was binding 
on the family. The terms which were accept- 
ed by the 1st defendant after the institution 
of the suit-were, as found by the Subordinate 
Judge, the same as those which had been ac- 
cepted by his predecessor who had died be- 
fore they could be carried out. It is not 
shown th-t the settlement was one which it 
was desirable to question in the interests of 
the family and still less is 16 shown that it 
was necessary and desirable in the interests of 
the family to enter into an agreement of this 
kind stipulating for exorbitant remuneration 
to be paid to a so-called law agent—unlicens- 
ed  praetitioner—in addition to the costs 
which would be otherwise incurred in connec- 
tion with the suit. Assuming that the junior 
members of a tarwad have authority to bind 
the tarwad for the necessary costs of litiga- 
tion of this nature, I think they had no autho- 
' rity to bind the family by the agreement Ex- 
hibit A, Relief is sought against the repre- 
sentative of the Ist defendant who is dead 
and against the second defendant personally. 
l would, therefore, reverse the decree and 
dismiss the suit with costs throughout. The 
memorandum of objections is dismissed with 
costs. 
SESHAGIRI Atyar, J.—I entirely agree with 
my Lord. 


The suit is for the recovery of the remuner- 
ation promised by the lst and 2nd defendants 
to the plaintiff for assisting them in a litiga- 
iion. The plaintiff was for some time the 
Dewan of the Araktal Rajah of Cannanore. 
Negotiations were proceeding between the 
Rajah and the Government of Madras regard- 
ing the Laccadive Islands and the introdue- 

, tion of Reveuue Settlement in the estate 
owned by the swarwpam. Some of the junior 
members of the family thought that the con- 
templated agreement with the Government 
would be detrimental to the interests. of the 
swarupam. The senior anandaravan, the lst 
defendant, and the present 2nd defendant who 

were entitled to succeed to the management 
of the Raj successively after the death of the 
then ‘head of the swarupam, resolved upon 
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instituting a suit against the Government for 
a declaration that the contemplated Settle- 
ment operations were illegal. They sought 
the help of the plaintiff, who was once a 
Deputy Collector in the British service and 
who was for some time the Dewan of the 
Rajah. The plaintiff agreed to assist them 
on certain conditions. ' Exhibit A was execut- 
ed on the 3rd of May 1906 to the plaintiff 
fixing the remuneration at Rs. 8,000, "if his 
attempts become fruitful.” Original Suit No. 
17 of 1406 was instituted in the District 
Court of Tellicherry in October 1905 (Exhi- 
bit U), “for a declaration that the introduc- 
tion of the ryotwart Revenue Settlement into’ 
the karar territory vested pérmanently in. 
plaintiffs’ house under the treaty of 1797 is 
illegal, unlawful and unauthorised and of no 
legal force and effect and consequently invalid 
and inoperative.” The lst defendant advanced 
the necessary funds for carrying on the liti- 
gation till June 1908. Meanwhile, the then 
head of the family died; and the present Ist 
defendant succeeded to the management of 
the estate. In November 1908 a compromise 
was entered into by the Ist defendant with 
‘the Government, and she retired from the 
suit. i 

The plaintif was not consulted with regard 
to this compromise, nor was the 2nd defend- 
anta consenting party to it; when the suit 
came on for final hearing the plaintiff did not 
appear, as he was informed by the Lst defend- 
ant on the 2nd of Decemeber 1908 that he 
“need not do anything in connection with the 
suit No. 17 of 1906 now pending in the 
District Court of Tellicherry”. (Exhibit H-1). 
The suit was dismissed. The attempt of the 
Qnd defendant to resuscitate it in the District 
Court proved unsuccessful An appedl was 
preferred to the High Court which was also 
rejected. : 


On these facts, the plaintiff claims that as 
the performance of his part of the contract 
was rendered impossible by the conduct of 
ihe lst defendant, he is entitled to the full 
remuneration stipulated in Exhibit A. No 
personal decree is prayed against the 2nd 
defendant, as there is no allegation that there 
was apy breach of contract on his part. It 
is the case for the plaintiff that the 2nd de- 
fendant was not expected to provide any 
funds for the litigation, as he was not thea in 
a positiog to do so, The lst defendant diei 
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after the institution of the suit, and the pre- 
sent 2nd defendant has succeeded to the Raj. 
The relief claimed against him is that he 
should as the present Manager of the swaru- 
pam pay the amount claimed from the 
estate. 

The Subordinate Judge gave a decree 
for Rs. 2,500 on ‘the principle of quantum 
meruit. The 2nd defendant has appealed. 
There is:also à memorandum of objections by 
the plaintiff. The principal question argued 
in appeal by Mr. Rozario is, that the contract 
is not binding: on the swarwpam. Turner, 
O. J., and Muthusami Aiyar, J., in pointing 
out the essential difference between the 
position of the junior members of a joint 
Hindu family and that of the anandravans 
in a Malabar tarwad, say that the karnavan 
has larger powers than the Manager of a 
Hindu. family in the management of the 
tarwad property. There is no doubt that 
under the Hindu Law as administered in this 
Presidency, the Manager alone can represent 
the family in transactions with strangers. In 
Mayne’s Hindu Law edited by Sir C. 
Sankaran Nair, J., it is stated with reference 


to tarwad property. that “it is vested in the. 


head of the family not- merely as agent 
or principal partner but almost as an 
absolute ruler.” The original conception 
of the rights of the junior members that 
they have only “rights out of the property 
and not in it”, requires qualification. ‘The 
decision in Varanakot Narayanan Namburt 
v. Varanakot Narayanan Namburi (8), lays 
down that all the members of a tarwad 
have equal interests in the property and 
that the karnavan has no greater beneficial 
interest in it. In Motdin Kutti v, Krishnan 
(4), Muthusami Aiyar, J., summarises the 
powers possessed by the junior members 
of the ¢arwad and characterises them as 
individual rights. These are certainly not 
rights of representation, The ‘right to 
question alienations, to sue to recover 
property from trespassers, to claim main- 
tenance and to succeed to the karnavanship 
are all personal rights. Mr. Justice Kernan’s 
view in the same case that the tarwad is 
& quast corporation, does not advance the 
matter any further. 


(8) 2 M. 828; 6 Ind. Jur. 243, 
(4) 10 M. 322. 
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Mr, Madavan Nair who appeared for 
the plaintiff suggested that under the 
general principles of the law of econ- 
tracts, lst and 2nd defendants were 
entitled to represent the /arwad, as their 
object was to avert a danger which 
threatened the żarwad. He contended that 
the analogy of co-owners of property was 
more applicable to the members of a tarwad. 
Looking atthetransaction as one entered 
into by two co-owners of property with 
a view to benefit the entire body of 
owners, there is no ground for holding 
that it would vind the others. In Freeman 
on Co-Tenancy, the rule of law regarding 
co-owners is thus stated: “As a general 
rule, no co-tenant has, by virtue of the 
relation of co-tenancy, any authority to 
bind his companion in interest by any 
contract, whetker relating to the joint 
property or otherwise.” In another place 
it is stated: “A pledge of the common 
property made by one of the co-tenants 
has no effect on the rights of the others, 
ex ept to confer onthe pledgee the right 
to retain possession to the extent of the 
pledger's interest, and no further.” In a 
Malabar tarwad, unlike in a joint Hindu 
family, there can be no right to proceed 
against the share of the alienating member. 
It is, therefore, clear that under the law 
which governs the right of co-owners, 
any two of them are not competent to pledge 
the credit of the others. 


But the position of the members of a 
tarwad differs in many respects from that 
of co-tenants. The decided cases already 
referred to lay down that the karnavan 
is alone competent to represent the tarwad 
in transactions with strangers. I think this 
rule requires some qualification. When the 
tarwad is in its normal state, the karnovan 
alone is competent to pledge the tarwad 
credit. But where the acts of the karnavan 
are such as to seriously endanger darwad 
property, it seems to me that it would be 


legitimate to give the junior members 
power to acton behalf of the tar-ad. 
These members cannot claim their 


separate shares by partition as in a 
joint Hindu family. The relationship of 
the karnavan towards the junior members 
is more like that of a trustee and cestui 
que trust or of guardian and wards. -The 
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decisions have recognised their right to 
sue to set aside improper alienations. As 
a corollary to this position, I think they 


should have the right of  reimbur;ing 
themselves the expenses rightly in- 
curred by them in protecting tarwad 


property. Outsiders who lend money to, 


anandravans for the „avowed object of 
preserving £arwad property, run the risk 
of losing their money if it is found that 
the purpose of the loan was unnecessary 
or not beneficial to the .íarwad. | But 
when ib is proved that the money was 
advanced and utilised for protecting the 
property from malversation or mismanage- 
ment, the lender should have a claim on the 
tarwad for the loan. 

But in this case I am not ‘satisfied on 
the evidence on record that the plaintiff 
has established his right against the 
tarwad, There was no necessity for promising 
a large remuneration for a law agent. 
A recognition of such a right will not 
be in the interests of the swarupam, 
The payment of authorised legal practition- 
ers and the other expenses incurred in 
filing and conducting a suit, wonld stand 
on a different footing. Further, the plaintiff 
has not proved that thé apprehended 
danger was of such a character that the 
intervention of defendants Nos. 1 «and 2 
was for the benefit of the  swarupam. 
Although, therefore, I am not prepared 
‘to -accept in its entirety the contention 
put forward by the learned Vakil for 
the appellant that the contract was 
beyond the powers of the Ist and 2nd 
defendants under all circumstances, I do 
not think that in the present case it has 
been shown that the defendants acted in 
the best interests of the swarupam. 

Another contention of the learned Counsel 
"for the respondent was that as the ist 
defendant after becoming the “Rajah 
continued the suit and made remittances, 
she must be deemed to have ratified the 
contract as karnav n and it is, therefore, 
binding on the swarupam, No issue on 
the question of ratification has been raised 
and there are no materials for deciding 
that the Ist defendant, with knowledge of 
the obligations she was incurring as head 
of the family, ratified Exhibit A. 

In the view that I have taken, the 
question of quantum meruit does not arise. 
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In the result, the appeal must be allowed 
and the suit dismissed with costs in both 
the Courts. The memorandum of objections : 
will also be dismissed with costs. : 
Appeal al owed; Suit dismissed, 





COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES ' 
Revance Per-rron No. lor 1914- 1915 
or MEERUT DISTRICT. 
. April 2, 1915. 
Present: Mr. Holms, S. M., and 
Mr Campbell; J. M.’ 
Ohaudhri GHANSHIAM SINGH— 
© PLAINTIFP APPELLANT- 
versus - 
MOHAN SINGH-—DEFENDANT— 
Res: ONDENT, © 
Agra Tenancy ‘Act IL of 1601), ss 11, 34—Tenant. 


holding without consent of landlord —Presumption — 
Occupancy rights, acquisition of. 


A person occupying land shall “not be deemed to 
holdland within the "meaning of section 1! of the 
Tenanoy Act ‘until he begins tó pay rent therefor 
and in the absence of very -strong evidence the 
presumption is that a tenant is holding without the 
consent of the landlord until he begins to pay rent. 

Babu Sat Narain Prasad v. Ram Kumar, Selected 
Decision No. 3 of 1910,followed. = 

Second appeal from the order of the Com; 
missioner of Meerut Division, dated the 
24th July 1914, reversing that of ‘the 
‘Assistant Collector of Meerut District, in: ‘a 
case of ejectment. 

JUDGMENT. | 

CAMPBELL, J. M. (March 18th, 1915)--T-am 
unable to agree with the Commissioner in this 
ease. I thins that the presumption should 
he that a tenant is holding without the con- | 
sent of his landholder until he begins to pay 
rent, unless he can produce very strong 
evidence in contradiction of this presumption, 
In this case there is no such strong 
rebutting evidence, 

Section 34 of the Tenancy Act also seems 
that a person occupying 
land shall not be deemed to hold land within 
the meaning of section 1! until he begins . to 


pay rent therefor; and that this .debars re- 


spondent from claiming occupancy rights, as 
he does not claim to have paid rent for more 
than ll years. My reading of the section 
is supported by Babu Sat Narain Prasad : 
v. Ram Kumar (1). 

(1) Selected Decision No. 8 of 1910. 
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^ For these reasons I would set aside the order 
of the Commissioner and restore the order of 
the Assistant Collector, giving appellant his 
costs in all Courts. 

. Horus, S. M.— I agree. ' 
| Appeal allowed. 


MADRAS HIGH COURT. ' - 

. Seconp Civiu Appean No. 1794 or 1914, 

October 5, 1915. 

"Present: :—Justice Sir William Ayling, KT., 
and Mr. Justice Phillips. : 

- VENKATASUBBIER AND OTHERS — 

DsrFENDAN:S—À PPELLANTS 
versie . 
MUTHUS AMI ATYAR—Praintirr— 


RESPONDENT. 
Hindu Law—Alienation by  widow--Reversioner d 
congeni—BEstoppel— Question of legal inference. + = 
“Where a presuniptive reversioner knowing his posi- 
tion as such consents to an alienation of. property 
by a Hindu female, he is estopped from di-puting 
„the validity of the alienation [p. 488, col. 2] ’ 


Nachiappa Goundem: v. Rangasami Gounden, 96 
` Ind. Cas. 157; 25 M. L. J. 1; (1915 M. W. N. 53; 2 L. 
W. 69; 17 M. L. T. 87; Arihanari Goundan v. Rama- 
swami Goundan, 20 Ind. Cas. 304; :5 M. L.J. 8; 18 
M. L. T. 445; (1913) M. W. N. 448; Hari'Kishen 
Bhagat v. Kashi Parshad Singh, 27 Ind. Cas.. 674; 
(1915) M. W. N. 511 at p 514; 17 M. L. T. 115 19 C. 
W. N. 270; 13A. L. J. 223; 2 L.W. 2:9; 21 C. L. J. 
225; 17 Bom, L, R. 426; 42 C. &76, followed. 

-Whether òn the facts proved,an estoppel can berais- 
ed against a xeversioner, is purely a question of legal 
inference and not one of pure fact. [p. 488, col. 1. 

Rajrangi Singh v. Manokurnika Baksh Singh, 30 
A. 1; 17 M. L. J. 605; 9 Bom. L. R. 1248; 12 C. W. N. 
74 60. L-J. 766; 35 I. A. (P. CO); 8 M. DL. T. 5 6 A. 
L. J. 1; Beni Ram v. Kundan Lal, 21 A. 469 at p. 504; 
26 T. A. 68; 3 C. W. N. 502; 1 Bom. L. R. 400; 7 Sar. 
P. O. J. 523, followed. 


Second appeal against the decree of the 


Conrt of the Subordinate Judge of Mayava-: 


yam, in Appeal Suit No. 852 of 1912; 
preferred against the decree of the Court of 
the District Munsif of Shiyali, in Original 
Suit No. 115 of 1911. > 

Messrs. D. A. Govindaraghava dign and 
L. S. Veeraraghava Atyar, for the Appellants. 

Mr. T. R. Venkabatama Sasirz, for the Re- 
pondent. 

JUDGMENT. 


. Putus, J.—The suit lands in this case 
were part of the estate of one Yegnasamy, who: 
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died in 1863; His estate passed to the hands 
of his mother Subbalu, and in August 1868, she 
executed an agreement (Exhibit A) by which 
she gave 3J/8ths of the estate to her mother- 
in-law Chellathammal, reserving 5/Sths for 
herself. In 1864 Chellathammal purported 
to sell 1/8th to plaintiff's father (Exhibit VII), 
1/8th to Ramanatha Dikshitar (Exhibit VIII), 
and 1/8th to Subramania Sastri, but it. has 
been found that the transfer was really a gift 
tio the grandsons of her three daughters, t.e., 
plaintiff, Ramanatha Dikshitar and Sub- 
ramania Sastri. On 5th June 1871, plaintiff 
and his fathersold 1/8th share to Kuppusawmy 


Dikshitar (Exhibit I), and on the same. day 


Ramanatha Dikshitar sold his sbare.to the 
same man (Exhibit II). Subramania Sastri 
subsequently sold his share in 1909 under 


Exhibit V. Subbalu did not die until 1911 and 


now plaintiff sues as reversioner to Yegnasamy 
to recover his estate. Plaintiff does, not 
claim the share sold by him under Exhibit I, 
and the only property in dispute in this appeal 
is the share given by Chellathammal to 
Ramanatha Dikshitar. ‘Appellants (defend. 
‘ants Nos. 3 to 5 and the legal representatives of 
the fifth défendant) are the representatives if 


interest of Kuppusamy Dikshitar, the vendee 


of the share under Exhibit TI. 


: 2. Plaintiffs claim has been allowed on the 
ground that the alienation by Subbalu to 
Ubellathammal is not binding on him, as 
she could only convey her life-interest in the 
property. 

In appeal, itis argued on three main grounds 
that the alienation is binding on plaintiff, 
ie., (1) that plaintiff validated the alienation 
by giving his consent to if and is thus 
estopped from disputing it now, (2) that the 
question is res judicata, and (3) that the 
alienation was merely a family arrangement. 
Respondent’s Vakil wished to argue that the 
alienation by Subbalu under Exhibit A pur- 
ported to be an alienation of her woman's 
estate alone, but as the case had proceeded in 
both the lower Courts on the assumption that 
ib was an alienationof the absolute interest and 
as the point was not raised in the pleadings, 
fhis question was not allowed to be raised in 
second appeal _ - 

8. In arguing the appeal, Mr. L. A 
Govindaraghava Aiyar who appeared for the 
first and second appellants, devoted hiš 
attention chiefly to the first ground. meni 
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tioned above. In a recent case before a 
Full Bench of this Court, Nachiappa Gounden 
v. Rangasami Gounden (1), the question of 
alienations bya widow and the consent of 
reversioners thereto was fully considered. 
After a consideration of the authorities 
referred to in his judgment, to which we have 
also been referred, Kumaraswami Sastri, J., 
deduced the following propositions:—(a) when 
the alienation is only of'a part of the estate, 
the consent of the next presumptive  rever- 
sioner is evidence of the necessity or pro- 
priety of the alienation, and in the 
absence of any evidence to the contrary, the 
Court shall presume that the alienation was 
proper, (^) the consent of a reversioner will, 
if given bona fide and for consideration, estop 
and bind the reversicner so consenting, and 
(c) the assent has a double aspect, not merely 
raising a presumption, but also raising an 
estoppel against the person consenting even 
though he might not have received any con- 
sideration or- benefit. . 


‘These propositions are not seriously disputed 
by Mr. T. R. Venkatarama Sastri for respond- 
eni, and we see no reason why they should 
not be accepted as correct. The real question, 
therefore, for consideration is whether plain- 
tiff did give his consent to the alienation by 
Subbalu, for if he did, he cannot now go 
behind it and claim the suit property for 
himself. An objection is taken by respond- 
ent that this is a question of fact aud can. 
not be gone into by us in second appeal. 
Apart from the facts that there is no very 
definite finding by the Subordinate Judge on 
this point, that he, relying on Arthanari 
Goundan v. Ramaswami Goundan (2), has 
held that a partial disposition in favour of 
the next reversioner is invalid and has not 
considered the effect of the ruling ofthe 
Privy Council in Bajrang! Singh v. Mano- 
karnika Bakhsh Singh (8, that partial 
alienations are valid, we do not think that 
the question is one of pure fact. It is a 
question of what legal inference is to be 
drawn from certain facts [vide Beni Ram v. 


(1) 26 Ind. Cas. 757; 28 M. L. J. 1; (1915) M. W. 
N. 68; 2 L. W. 69; 17 M. L. T. 87. 

(2) 20 Ind. Cas, 304; 28 M. L. J. 8 13 M. L, T. 415; 
(1913) M. W. N. 448. 

(8) 30 A. 1; 17 M. L. J. 605; 9 Bom. L. R. 1348; 12 
0. W. N. 746 OC, L. J. 766; 38 I. A. 1 (P. 0.5 8 M. 
L TE5AL.J.1 
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Kundan Tal (4)] 'and this is certainly a` 
point with which we can deal in second 
appeal. 


4. Inthis case, the facts from which 
‘we have to draw an inference are as fol. 
lows:— 


In 1864, plaintiffs father accepted the 
absolute ownership of part of the widow’s 
estate from  Chellathammal under Exhibit 
VII, and plaintiff acquiesced in that by 
joining in the sale thereof to Kuppusawmy 
Dikshitar under Exhibit I, and says as 
plaintiffs witness No. 1 that he was 
personally aware of the alienation under 
Exhibit A, and must have known that the 
alienation was invalid unless made for 
proper causes. He was also present when 
Exhibit II, under which the property in 
dispute was sold, was exezuted. Then again 
in 173, Kuppusamy Dikshitar brought two 
suits, Original Snits Nos. 60 and 61 of 1873 
on the file of the Court of the District 
Munsif of Shiyali, to recover the properties 
sold under Exhibits I and II. Plaintiff was 
& party to both suits and in both admitted 
that the suit property belonged to the 
respective vendors, 2. e., himself and Rama- 
natha Dikshitar although in the suit against 
the latter, there was no reason why he 
should have made any such admission, so 
far as his interests in that suit were con- 
cerned. From these facts, it isclear that 
plaintiff all along treated the alienation 
under Exhibit A as valid, bnt. it is con- 
tended that, even if so much be conceded, 
plaintiff did not intend thereby to bind his 
own interests as reversioner. Plaintiff has 
been examined as a witness, but gives us 
no help in arriving at a conclusion as to 
his intentions, beyond a false statement 
that he did not know whether Ramanath 
Dikshitar sold the suit property to Kup- 
pusamy Dikshitar. This statement is falsi- 
fied by the judgments in tho suits of 1873 
(Exhibits III and IV). It must, therefore, 
be presumed that the plaintiff was not 
unaware that he was a presumptive 
reversioner, and must have intended the 
legal consequences of his acts. We must, 
therefore, hold, to adopt the language of their. 
Lordships of the Privy Council in Hari 


(4) 21 A. 496 at p. 504, 26 I. A. 58 8 C. W. 
N. 502; 1 Bom. L. R. 400; 7 Sar. P, G. J. 523, 
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Kishen Rhagat v. Kashi  Parshad Singh 
(5), that the evidence is such as to 
“establish that upon an , intelligent underst- 
anding of the nature of his dealings plaintiff, 
concurred. in binding his interests as re- 
versioner” 

We hold that the consent is proved and 
the plaintiff is thus estopped from disputing 
the validity of the alienation under Ex- 
hibit A. 


5. In this view, we think 


n 


' appeal. The appeal is allowed with- costs 
both here and in the lower Appellate Court 
the District Munsif's decree restored. 


“AYLING, J—I agree. 
Appeal allowed ; Suit dismissed. 


(5) 27 Ind. Cas. 674; (1915) M. W. N. 511 ab p. 
514; IT M. L. T. 116; 19 C. W. N. 370; 18 A. L. J. 2275 


2 L: W, 219; 21 C. LJ. 225; 28 M. L. J. 565; 17 Bom. 


L. R. 4:6; 42 C; 876. 


PUNJAB CHIEF COURT. 
SECOND Civi, Arrear No, 1827 or 1912, 
May 20, 1915. 
-Presenti—Mr. Justice Rattigan and 
Mr. Justice Leslie Jones. 


MUHAMMAD HAYAT ANDOTHERS— | 


PLAINTIFFS——ÁÀPPELLANTS 
ver$us 


MUHAMMAD ALT anp OTHERS—DEFENDANTS 


— RESPONDENTS. 

Joint possession—Property belonging to shrine — 
Mujawars 7n possession as trustees — Rule of hotchpot, 
whether applicable. . 

The principle that one co-sharer who has joint 
property in his possession cannot seek a decree for 

joint possession of other property in the possession of- 
a co-sharersdefendant unless and until he brings the 
property in his own possession into a hotchpot does 
not apply to a case where property belonging to a, 
shrine is in the possession of mujawars as ‘trustees, 
[p. 490, col: 2.] 

Where, therefore, in a suit by certain mujawars of 
the shrine of Data Ganj Bakhsh in Lahore against 
another mujawar for. joint possession of certain pro- 


perties belonging to the shrine, the defendant con- , 


tended that the plaintiffs must bring into a hotehpot 
the properties in their possession: 

Held, that the rule of hotchpot did not. apply and 
the plaintiffs were entitled to a decree for joint pos- 
session with the defendant. [p. 490, col. 2.] 

Rahman Chaudhuri v. Salamat Chaudhuri, A.W. 
N. (1901) 48; Phani Biagh-v. Nawab Bingh, 28 A. 161; 
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it unnecessary” 
to deal with the other two points raised in: 


489. 


A. W. N. (1905) 233, Watson and Co. v. Ram Chund 
Dutt, 18 O. 10 (P; C); 17 T. A. 110, distinguished, 

Ram Charan Rat v. Kauleshar Rai, 27 A. 153; 
A. W. N. (1905 199, Dilbar Sardar v. Hosein Ali 
Bepari, 26 O 663; Sura Singh v. Sant Singh, 48 P. R. 
1906; 122 P. L. R. 1906, referred to. 


Second appeal from the decree of the 
Additional Divisional Judge, Lahore, dated 
the 3lst August 1912. 


The Hon'ble Mr. Muhammad Shafi, K. B., 
and Syed Muhammad Amin, for the Appel- 
lants. f 

Bhagat. Gobind Das and Mr. W. C. Asquith, 
for the Respondents. 


JUDGMENT.—The facts of this case are 
stated clearly and succinctly in the judg- 
ment of Rai Diwan Chand, Subordinate 
Judge, and the ‘pleadings of the parties 
are also very accurately summarized therein. 
Plaintiffs and defendant are mujawars of 
the well-known shrine of Data Ganj Bakhsh 
in Lahore; and plaintiffs now claim joint 
possession of a batthak and certain shops, 
which belong to the shrine, and their 
share of the income that has acerued from 
the said. property, all of which has been 
in possession of the defendant. The Sub- 
ordinate Judge after an elaborate considera- 
tion of all the issues, some thirteen in 
number, granted plaintiffsa decree for joint 
possession of the property in question and 
for 57 shares of the income of the 
property, the rent of the bahak being 
assessed by him at Rs. 8 a month for the 
three years priorto suit. Defendant Muham- 
mad Ali appealed to the Additional 
Divisional Judge, Lahore, who accepted 
the appeal and dismissed plaintiffs’ suit on 
two grounds. In the first place, he held 
that plaintiffs às mujawars were merely 
attendants or servants of the shrine and 
as auch not’ ertitled to claim exclusive 
possession. Before proceeding, we might 
remark that, though the claim as laid in 
the plaint would suggest that plaintiffs were 
seeking’ exclusive possession of the property, 
it is well understood in the course of the 
trial that the suit was for joint possession, 
and, .in point’ of fact, it was joint pos- 
session only that was decreed by the 
Subordinate Judge. The Additional Divi- 
sional Judge was, therefore, somewhat 
hard upon the plaintiffs in construing their 
plaint with such strictness and in overlooking 
the fact that the decree which was under 


+ 


. and the. only plea urged 
the: claim is that -plaintiffs themselves are 
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dppéal before ‘him was one "not for exclusive 
but for joint possession. 


2 The: sacond ` ground upon ‘which the 
judgment of -the lower Appellate Court 
was based was that, according to the com- 
promise of the 18th of March 1905, the defend- 
anthad undertaken tosurrender possession, not 
to the present plaintiffs, but to a mod or bursar 
of the institution, by name Muhammad 
Amin, and that it was consequently Muham- 
mad Aminalone who could sue to enforce 
the compromise. ` 


Plaintiffs have Gs psals to ‘this Court 
and .we have heard arguments at some 
considerable length on their behalf and on 
behalf of the respondent. We do not find 
it necessary to decide whether it would be 
competent ‘to the ` plaintiffs to enforce the 
compromise’ of “1995, though the strong 
inclination of our opinion is that plaintiffs 
would certainly be entitled” to enforce it as 
a contract which was made ‘between them 
dnd‘ .the defendant. Muhammad ‘Amin 
was no party to that’ contract and. there 
is ‘considerable force i in Mr. Shafi’s argument 
that .he “was a mere agent appointed to 
act for both parties.” We need not, however, 
labour the point, as itis now ‘admitted that. 
the plaintiffs as mujawars are clearly entitled 
to joirit possession of the property in suit, 
in opposition to 


M MOHAMMAD. ALI. 


in possession of. property belonging to the 
institution, io joint possession of which 
Muhammad Ali defendant is equally entitled 
with themselves and that: anless and until 
they bring that property into a hotchpot, they. 
cannot’ ask for a decree for joint possession 


against defendant. In our opinion, this con- 
tention cannot prevail. 
i In the first place, beyond a vagne 


allegation of his own that plaintiffs have 


such property in their possession, there is ^" 
nothing. on the record to support defendant's: 


statement; but. assuming that there is such 
property in : plaintiffs’ possession, 
be open to defendant to sue plaintiffs for. 


joint possession thereof whenever he is so. 


advised. But in the. 
of his cannot affect 
right to a decree for joint possession of the 
property in guit. 

_, V was contended. on the authority of certain 


meantime, this plea 
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cases, - Rahman Ohaudhiri v. Salamà 
Chaudhari (1), ` Phani ' Singh v. ‘Nawab 
Singh (2), -Wa'son and Co. v. Ram 


Chund Dutt 3), that plaintiffs were at-most 
entitled to a decree declaratory of theit 
right to joint possession and could tot 
be granted a decree for actual joint posses- 
sion, as that would be tantamount to a 
decree for the eviction of defendant. The 
decision of the Privy Council was uponan 
entirely different state of facts ‘and “is in 


no way relevant, and the other authorities, 


cited refer to cases of co-sharers who are 
owners of property, the ,principle laid 
down being that one co-sharer who has 


joint property in his possession cannotseek , 


a decree for joint possession of other property 
in ‘the possession of a co-sharer-defendaut 
unless and.until he brings the property in 
his own 
that. the proper course. in such- cases is for 
a co-sharer to apply for -partition. 
principle obviously can have no application 
to a case like the present, where the mujawars 
are not owners of the property but merely 
trustees of -it on behalf of the shrine which 
is in law theowner, and Ram Charan Rat 
v. Kauleshar Rai (4), Dillar Sardar v. Hosein 
Ali Bepari (5) and Sura Singh v. Bant Singh 
(6) are sufficient authorities for holding that 
a decree fór joint possession can be granted 
and that it;does not involve the eviction 
of defendant. We -accordingly hold that 
plaintiffs are entitled to a decree for joint 


possession: into a hotehpot, nnd: 


This: 


possession of the property in suit with the. 


defendant. 
The Additional Divisional Judge dismissed 


^ 


plaintiffs’. suit on the preliminary ground that: 


they have no lccus stand? and in the ordinary” 
course of things, this appeal would have had, 
to be remanded' to his Court for decision on . 
the merits. 


ln the present case, however, -: 
the whole of the evidence is on the record . 
and the two questions which alone remain . 


to be dealt with, are very simple and can; 


be disposed of by us without further protrac- 


tion of this litigation. 
The first pointis that defendant is entitl. ` 


(1) A. W. N. (1901); 48 
, (2) 28 A. 161; A. W. N. (1905) 233. - 


18 C. 10 (P. 0.; 17 I. A. 110. 
G 27 A. 153; A. W. N. (1905) 199. 
5) 26 C. 558. 


, (6) 48 P. R. 1906; 122 P. i. R. 1906! 
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ed' to compensation for & shop which he 
alleges he has built upon part of the land 
iu suit at his own expense. We find from 
the judgment of the Subordinate Judge (page 
5, line 30) that the defendant admitted before 
him that the shop in question was built 
after the plans of 1891-1894 had been 
drawn out but prior to the suit for accounts in 
1901. The compromise provides that defend- 
ant is to receive Rs. 500 as compensation 
for an atata built by him on the open space 


belonging to the shrine, -and as there is no ' 


further provision for any compensation, 
it is only reasonable to suppose that this 
Rs. 500 was intended to cover everything in- 
eluding the cost of the shop; if .not, then 
plaintiffs made no agreement to pay any 
compensation’ for this shop,and the parties 
must be taken to have agreed that no com- 
‘pensation was payable therefor. 

"Next, there is the question of the amount 
-of rent realized by defendant in respect of the 
-batthak, The Subordinate Judge allowed 
Rs. 3 per mensem for. the three years prior 
‘to ‘suit, and presumably relied for this pur- 
‘pose upon the evidence of Musammat Budhan, 
who has been the tenant of the bacthak for 
'Several'years past. Mr. Gobind Das assert- 
-ed that defendant had been put to expenses 
for repairs, etc., and that these had not 
been allowed for. Butas to this, it is only 
‘necessary to remark that no attempt was 
made by défendant to prove any such ex- 
;penditure in these respects by him. 

The result is that we accept the appeal 
‘and setting aside the decree of the Additional 
"Divisional Judge we restore that of the 
Subordinate Judge. "Defendant Muhammad 
-Ali must pay costs throughout, 


Appeal accepted. 


MADRAS HIGH COURT. 
ORIGINAL Orvin Suiv No. 64 ov 1914. 
September 22, 1915. 

Present; - Mr. Justice Bakewell, 
ALAMELAMMALL— PLAINTIFF 
versus 
P.N.K.SURAYAPRAKASAROYA 


MUDALIAR-—DEFENDANT. 
Succession Act (X of 1865), s. 187—Party claiming 
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"Defendant. 


died in 


"but that the &etual grant has 


under Will, what must — prove—Issus of "Probate 
postponed on account of applicant's failure to pay stamp 
duty—~Legatee, when can maintain suit for adminis. 
tration. 

~ A party claiming an interest- under a Will must 
prove the execution of the document and its terms 
by the particular procedure prescribed by section 187 
of the Succession Act, [p. 492, col. 2.] > 

© Lakshmanma v. Ratnamma, 2\ Ind. Cas. 698; 38 M. 
474; 25 M. L. J. 656, followed. 

Where, therefore, in a suit by the testator’ 8 aww. 
against his executor, it appeared that the defendant 
did apply for Probate and that the fiat of the Judge 
was obtained, but that the actual grant had not 
been issued through the failure’ of the defendant 
to pay the stamp duty leviable under the Court Fees 


Act: 


Held, that, as the plaintiff claimed -as heir of a 
legatee, she was under sdction 187 of the Succession - 
‘Act in the position of a legatee'and niust establish her 
title by production of the evidence required by the 
section in order to be able to maintain the suit. (p. 
492, col. 2.] 

Mungnivam Marwari v. Gursahai Nand, 17 o 847 
(P. 0.) 16 T. A. 195; 13 Ind. Jur. 449; 5 ‘Sar. P.C. J. 
468 distinguished. 

5 Messrs. U.P. Rämaswami Aiyar and N. 
Chandrasekhara Afyar, for the Plaintiff. 
Mr..V. V. - Srinivasa A-vangar, for the 


JUDGMENT.—The plaint in this suit 
alleges that the husband of the plaintiff 
1911, possessed of certain  pro- 
perties and having made a Will appointing 


the defendant as his executor, who 
entered into possession and management of 
-the properties immediately after. the 


testator’s death but has taken- no steps to 


obtain Probate of the Will It alleges 
various acts of mismanagement by the 
defendant and that the plaintiff is interest- 
the mother of the testator’s 


ed as Son, 
who died subsequently to the testator ` 
and to whose interest the plaintiff » has 


succeeded as heir. The prayer of the plaint 
is that the defendant may be directed to 


apply for Probate cf the Will, that he 
may be ordered to account for the 
administration of the estate of the 


‘deceased and the moneys collected by him 
or ‘that ought to have been collected by 
him but for his wilful default or negligence, 
and that an account may be taken of 
the estate and the same be duly administered 
under the orders of this Court. f 

It is stated that the defendant did 
apply for Probate and that the fiat of the 
Judge was obtained upon his application, 
not been 
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issued through the failure of the defend- 
ant to pay the stamp duty leviable 
under the Court Fees Act, 1870. The Will is 
one to which the Probate and Adminis- 
tration Act and the Hindu Wills Act 
apply, and, therefore, the case is governed 
by section 187 of the Indian Succession Act, 
which applies to Wills of Hindus under 
the Hindu Wills Act. In the first place, I 
think that the fiat of the Judge upon 
the defendant’s petition can only be read 
as an order that Probate shall issue to 
the petitioner upon his complying with the 
statutory provisions and the rules of the 
Court. One of the statutory provisions 
^ with which, the petitioner must comply is 
that he must bring in the necessary 
stamps. Section 4 of the Court Fees Act 
directs that no document of the kind 
specified in the Schedules to the Act shall 
be received or furnished by any of the 
High Courts unless the prescribed fees 
have been paid. 


The decision of their Lordships of the 
Privy Council reported as Mungniram 
Marwari v Qursahai Nand (1) is strongly 
relied upon by the learned Vakil for the 
plaintiff as showing that the order of the 
Court is sufficient without an issue of the 
actual grant. But it is clear from the 
observations of their Lordships at page 
357 that they were interpreting a particular 
Act—Act XL of 1858—-which was passed 
prior to the Court Fees Act of 1£70— 
and that they disregarded the latter Act 
in putting a construction upon the former. 
The decision may also be distinguished on 
the ground that in the present case, there 
has been no actual orderfor the issue of 


Probate; and also the point in that case 
was as to whether a minor had been 
properly represented or not and their 


Lordships held that he was, as a matter 
of fact, represented in the proceedings and 
they refused to treat them as invalid merely 
because the formal order had not been 
carried out. I do not intend to discuss the 
English cases which have been cited by 
the learned Vakil for the plaintiff. They 
relate to cases of executors de son fort in 
which the Court has evidently strained its 
powers in order to prevent misapplication 


1) 17 C. 347 (P. C y 16 I, A. 196; 18 Ind. . Jur, 
449; 5 Sar. P. O. G. 463. 
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of the assets of a testator. I do' not 
think that it is useful to refer to cases 
decided under a totally different system from 
that which obtains inIndia and under Statutes 
different in wording. * 
The term “Probate” is defined in section 3 
of the Probate and Administration Act as 
the copy of a Will certified under the seal 
of a Court of competent jurisdiction, with a 
grant of administration tothe estate of the 
testator,” and section 187 of the Indian 
Succession Act provides that, “no right “as 
executor or legatee can- be established in 
any Court of Justice, unless a Court’ of com- 
petent jurisdiction within the province shall 
have granted Probate of the Will under which 
ihe right is claimed, or shall have granted 
Letters of Administration under section 180.” 
The words, I think, are perfectly plain, and 
the intention of the Legislature is clear that 
the party claiming an interest under a Will 
must prove the execution of the document and 
its terms by the particular procedure which 
has been laid down by the Legislature. 
Lakshmamma v. Ratnamma (2) supports this 
construction. It is not sufficient if the actual 
document be produced in the suit and the 
plaintiff prove it in the way in which ordi- 
nary documents are proved; that is what the 
plaintiff apparently sought to doin this case 
to go into Court and to put the document in 
as an ordinary exhibit. The plaintiff claims 
as heir of a legatee, and is, therefore, under 
the section only in the position of legates, 
and I hold that she must establish her title 
by production of the evidence required by the 
section, that is, a grant of Probate issued by 
a Court of competent jurisdiction. On this 
ground the suit fails and must be dismissed 
with costs, 
Suit dismissed. 
(2) 21 Ind. Cas. 698; 28 M. 474; 25 M, L, J. 656. 


‘tions shall not 
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PUNJAB CHIEF COURT. 
Secon Civit APPsar No. 745 or 1912. 
May 20, 1915. 
Present: —Mr. Justice Rattigan and 
: Mr. Justice Leslie Jones. 
NATHA SINGH—Dsrenpanr APPELLANT 
versus 
GAN DA SINGH ANI! OTHERS—DPLAINTIFFS— 
RESPONDENTS. 
= Custom—Alienation— Sindhu Jats of Mauza Khalra, 
Tahsil Kasur, District Lahore—Gift m favour of 
step-son, awhether valid in presence of collaterals of 4th 
degree—Ancestral property. 

Among sindhn Jats of Mauza Khalra, Tahsil Kasur, 
of the Lahore District a proprietor cannot make a 
valid gift of ancestral property in favour of a step-son 
of a different gót in the presence of collaterals of the 
4th degree. [p. 494, col. 2.] 

Gayam Singh v. Bulaka Singh, 28 P. R. 1886, 
disapproved. 

Natha Singh v. Sher Singh, 47 P. R. 1895; Ralla v. 


“Budha, 50 P. R. 1893 (F. B.); Rattan Singh v. Mala 


Singh, 4 P. R. '884; Bura v. Man Singh, 82 P R. 
1892; Fatteh Singh v. Suchela, 142 P. R. 1898; 
Ishar Singh v. Lehna Singh, 86 P. R. 1903, 145 P. L. R. 
1908, referred to. 

.Second appeal from the decree of the Ad- 
ditional Divisional Judge, Lahore, dated the 
16th March 1912. 

Bhagat Govind Ram and Mr. Beni Parshad, 
for the Appellant. 

Messrs. Ganpat Rat and Hari Ohand, for the 
Respondents. 


JUDGMENT.- Surjan Singh, a Sindhu 
Jat of village Khalra in the Kasur Tahsil 
of the Lahore District, hada son named 
Buta Singh by his first wife. On her 
death, he married a widow, who brought 
with her a son named Natha Singh. In 
1915, after the death of Buta Singh, but 
in the presence of Buta Singh’s son Chanan 
Singh, who was then a minor of some four 
years of age, Surjan Singh gifted 70 kanals 


.8,marlas of land to his step-son Natha Singh. - 


Chanan Singh died shortly afterwards and 
in 1910, Surjan Singh executed a Will by 


“which he bequeathed the whole of his remain- 


ing property amounting to 425 kanals 15 
marlas of land to his step-son. 

Surjan Singh being still alive, the plaint- 
iffs, who are his collaterals in the 4th degree, 
have sued for a declaration that these aliena- 
affect their reversionary 
rights after the death of Surjan Singh. 

The suit was dismissed by the Subordinate 
Judge, who relied largely on the ruling re- 
ported as (Gagan Singh v.  Bulaka 
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Singh (1). On appeal, however, to the 
Divisional Judge, the suit was” decreed. 
Natha Singh having obtained the necessary 
certificate, has now preferred a second appeal 
to this Court. 


It was stated by Surjan Singh that 
Natha Singh is a Jat of the Sindhu gôt, 
but this allegation was denied and there is 
nothing to support it except the. bare words 
of the alienor. We have ascertained that 
Natha Singh has inherited property from his 
father in his own village ; and that being so, 
it would have been perfectly easy for him to 
prove by incontestable evidence that he be- 
longs to Sindhu g-t if this were really the 
case. It must be taken then that he belongs 
to some other góf. 


The instances adduced by the defendant 
in support of his contention thata Sindhu 
Jat in the Kasur Tahsil is entitled by 
custom tc make a gift or a Will in favour of 
a step-son belonging to a different got have 
been carefully examined by the Divisional 
Judge, who found that they were insufficient 
to discharge the onus of proof which lay 
heavily upon him. We have ourselves consi- 
dered these instances in detail. With 
one exception, they are either extremely 
vague or insufficiently authenticated, and 
the remaining case was of a peculiar 
character. There a step-son was after 
objection allowed to succeed equally with 
sons, but the step-son had been adopted 
before the birth of his half brothers and 
had also in his favour a registered deed 
of gift which was 34 years old at the time 


when succession opened. It would be 
impossible to hold on the basis of the 
instances before us that the necessary 
custom has been established, especially 


when in the wajtb-ul-arz of the village, it is 
laid down that step-sons have no ‘rights 
even if documents have been executed in 
their favour; and “ounsel for the appellant 
himself states that the same provision 
is to be found in the wajib-ul-aratz of all 
other Sindhu villages in the Lahore 
District. 

Similarly, in the réwaj-?-am of the District, 
it is stated that step-sons are not preferred 
to agnates and that they ave not entitled 


(1) 33 P. R. 1886, 
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even -to maintenance. - This riwaj-i-am,- it 
` is irué, was considered :in Gagan. ‘Singh v. 
.Bulaka Singh (1), the judgment on which 
the first Court relied. It was there held 
that among Sindhu Jats of the Chunian 
Tahsil, an appointment as heir of one who 
“is not. a member of that got, is, valid by 
-eustom and that the person appointed may 
fbe a’ step-son. whose father was not a 
‘Sindhu Jat." This ruling was, however, 
‘criticised somewhat severely in Natha Singh 
v. Sher Singh (2)—a case relating to Sindhu 
Tats of the Lahore Tahsil—in which it was 
'held that the adoption of a daughter's son 
is not valid by custom; and it was pointed 
out that in thé earlier case, the riwaj- i-am 
ad been -held to be incorrect “on the 
general presumption believed to arise 
from thé reportéd cases up to date—cases 
which cannot. now be followed in view of 
-the Full Bench ruling in Ralla v. Budha(3).” 
We may ourselves remark that although 
rin the earlier case, a very full enquiry 
fhad been made ‘as to custom, the persons 
who.snpported it, had only been- able to 
show two instances, one of, which, reported 
' as Albel Singh v. Vir Singh (4), related_to 


‘Sindhu. 'Jatsof the Ferozepore District. 
"The: witnesses: for, the then plaintiff 
‘had roundly ' asserted that a- Sindhu 


‘Tats: could, nob, adopt a person, of a. different 
x and-appealed to the riwaj-d-am, 


"Thére are,‘ we find, numerous rulings 
koh as Raltan Singh v. Mala Singh (5), 
‘Bura v.-Man Singh (6), Fatteh Singh v. 
"Suchela (7), Natha Singh v. Sher Singh (2) 
fad Ishar Singh v. Lehna Singh (8), all of 
‘which indicate that the power of a Sindhu 
Yat to make alienations is very restricted. 
‘In Ishar Singh v. Lehna Singh (8)—a case 
‘of Sindhu Jats of the Tarn Taran Tahsil of 
‘Amritsar District— it was held that a 
‘proprietor could ‘not transfer by Will even 
tò collaterals-in the presence of nearer 
collaterals. In Bura v. Man Singh (6) 
— 12 Ferozepore case—a gift to grandsons 
in the presence ofa son was set aside, 


8 47 P. R. 1895, 
: 3) 50.P. R. 1693 (F. BJ), 
-(4) '86 P. R. 1885 
| (5). 4, P. R. 1884. 
! (e) 82 P. R. 1892. 
(7) 142 P. R. 1893. 
(8) 86 P, R. 1903; 145 P, L; R. 1908, 


' my name without defect for pooja," 


and in Rattan: Singh v. Mala Singh P pja 
a case relating to Sindhus.of the Kasur 
Tahsil—a gift even: to a. nephew was dis- 
allowed. 

There is, we think, no doubt that 
Gagan Singh v. Bulaka Singh (1), based -as 
it was on the different . view then obtaining 
with regard to the onusof proof in such 
cases, is no longer binding, and we have no 


hesitation in finding that the custom set up 


by the appellant in this case, 
established. 

The case of Natha Singh is doubtless a 
hard one, as although he was not adopted, 


has not been 


he has lived practically all his life 
‘with his step-father who regards him 
with great affection.’ We ourselves tried 


‘to get the parties to compromise, but this 
the plaintiffs-respondents are unwilling to 
do, We, therefore, reluctantly dismiss me 
appeal with costs. 1 


Apreal dismissed, 


MADRAS HIGH COURT. 
ORIGINAL Civi, Surt No, 274 or 1914. 
. October 1, 1915. 

Present; —Mr. Justice Bakewell. 
KUNTHALAMMALC--PLAINTIFT, ' 
versus 
P.N. K. SURYAPRAKASAROYA 


MUDALIAR AND OTHERS— D RFENDANTS _ 

Will—Residuary clause providing for pooja, etc.— 
Fund unknown tu testator when making Will, whether 
governed by the Will—Release of claims against estate 
under mistake, whether binding. 

Where ina suit for an account of the adminis. 


. tration of the estate and for its administration under 


the orders of the Court, it appeared that the Will 
after stating the property which the testator intend. 
ed to dispose of and dividing ib up amongst the 
various beneficiaries, provided that “the sum which 
may be left after deducting the above mentioned 
legacies and such other expenses, shall be utilised in 
eic, but that 
at the time of making the Will, the testator did not 
know that there was a fund in’ Court to his 
credit: 

Held, that this fund did not pass under the Will of 
the deceased but went to the heirs as on an intestacy; 
Lp. 490, col. 1.] 

(2) that a release of all his claim againsb -bhe 
estate executed by the plaintiff under a mutual 
inistake was not binding on him. [p. 426, col, 1:] 
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KUNTRALAMMAL v. SUBYAPBABASAROYA MUDALIAR, 


` “Messrs. C. P. Ramaswami “ Adyar and A, 
` Durasami Atyar, for the Plaintiff, 
` Messrs. P; Sambandam and” N, 


sekhara Adyar, for the Defendants. 


: JUDGMENT,—One ., Dakshinamurthi 
"Mudaliar was entitled to certain: moneys 
in this Court under deeree:in. Suit No. 45 
of 1889. By an order in.that suit,’ dated 
the . 27th March 1893, certain moneys 
amounting to Rs. 4,056-12-3 were directed 
to be transferred by the Registrar to the 
Accountant-General. for investment. These 
moneys represented certain jewels which 
were found to be part of the inheritance of 
Dakshinamurthi Mudaliar and not to have 
passed under the Will of his father. At 
the date . of the decree, Dakshinamurthi 
Mudaliar was a minor, but having attained 
his. majority. he applied, in February 1904, 
for payment out of the funds in Court; and 
it appears from Exhibits H and Hl, the 
certificate of funds issued by the Accountant: 
General, that his application was confined 
to the moneys specified in that certificate. 
Owing to some mistake on the-part of thé 
legal advisers of the plaintiff in that -suit, 
the moneys in.the hands of the, Registrar 
of the Court were not transferred to the 
‘Accountant- General in pursuance .of the 
order of the 27th March 1893, and were 
lost sight ‘of when the application. was made 
by the plaintiff for payment out to him. 
This is clearly, stated by the. present Ist 
defendant in an affidavit filed by him in that 
suit on the 8th of August 1914, Exhibit C; 


hand. . 


E t 


Iu paragraph 8, he re "It appsars 
that the said sum - Re, 4,056-12-3 
which. appears to ed ree in the 


hands of the Registrar of this Honourable 
‘Court, was not known to exist and was 
consequently overlooked and I have now 
come to know that the said sum of 
Rs. 4,056 12.3 is standing to the eredit 
of this suit”. The amount was accordingly 
paid out of Court to the Ist defendant, who 
claimed it as the ‘executor. of the Will of 
Dakshinamurthi Mudaliar. . 
This Willis dated the 5th December 1905, 
and the testator died in the same month. 
‘The lst defendant was appointed executor 
of the Will and has been administering the 
estate of the deceased, and this suit is brought 
by the widow of the deceased on behalf of 
herself and the other  legatees under the 


‘to give - 


Will; for'an account of the administration 
of the estate and for its sdministrátion 
under ‘the orders” of the "Court. The 
question has arisen as to whether this 
sum of Rs. 4,009 and odd passed to the 
residuary legates under the Will The Will 
follows thé form, which is very well known 
in this Court, of first stating the property 


which the. testator - intends to dispose of 
and then dividing it up amongst the 
various ` beneficiaries. Clause 2 of the 


Will reads as follows:— The house No. 25 
in Nattn -Pillayar Civil Street and ready 
money were received (by me) under an 
order of the High Court according to my 
adoptive “father’s Will. Of the amount, 
left deducting the sim spent, therefrom, 
not only is a certain ‘portion lodged in, 
fixed deposit in Arbuthnot’s House in my 
name and in the name of my senior elder 
brother P. N. K. Suryaprakasaroya 
Mudaliar, but the’ remaining sum is in the 
shape of secured and unsecured debts and 
ready money." The testator then proceeds 
various specific and pecuniary 
lega:ies, and in clause 13, he says: “The 
sum which: may be left after deducting 
the above-mentioned legacies. and such 
other expenses, shall be utilised in my 
name without defect for pooja once, that 
is, daily, and repairs and other charities 
for the temple of Sri Vaideswarar in 
Poonamallee". Having regard to the fact 
that the existence of this sum of 
Rs. 4,000 and odd was unknown to the 


"testator at.the time, and to the statement 


made by him that he-is dealing witha 
particular house and the moneys which had 
been already received by’ him from ‘the 
High Court, I think that the words in 
clause 18 , refer. to the residue of the 
moneys in his-hands which have not been 
already disposed of by him under the Will, 
and that the sum of Rs. 4,000 and odd 
is not disposed of" by him. I may point 
oub that the residuary clause in the form 
in whieh it appears in Hoglish Wills, is 
practically unknown to the ordinary testator 
in Madras and that the roles of construction 
which have been laid down by tnglish 
Courts,. are not applicable. 


: The defendant. has.als> pleaded a release 
by the plaintiff of all claims’ against him. 
but it .is’ cleat :from “the evidense that.this 


4°6 
KISWAR ALL KHAN v, SALIM-UN-NISSA, 


document was executed by the -plaintiff 
when she was a minor. It is also 
perfectly clear that it was executed under 
a mutual mistake and for that reason also 
it is not binding on the plaintiff. 

The plaintiff has called for and put ina 
book purporting fo be an account of the 
lst defendant of his administration of the 
estate. It is not in his affidavit of documents 

‘and I think it is obviously a fraudulent 

concoction. Certain entries which appear 
in it have been proved, by the evidence 
called by the plaintiff, to be untrue. 

There will, therefore, be a decree 
declaring that the sum of Rs. 4,056-12-3 
did not, pass under the Will of the deceased 
but wil go to the plaintiff as on an 
intestacy, that the estate must be adminis- 
tered by the Court and that the Ist 
defendant must account from: the date of 
the death of the deceased on the footing 
of wilful default. The Ist defendant 
will pay the costs of the suit up to 
date. The Ist defendant is ordered to pay 


this sum of Rs. 4,056-12-3 into Court within . 


10 days. 
Kuit decreed. 


ALLAHABAD HIGH COURT. 
Execution Seconp Civiu Appear No. 70 
or 1915. , 
November 1, 1915. 
Present:—Justice Sir P. C. Banerjee, Kr. 
.KISWAR ALI KHAN AND ANOTHER— 
DECREE-HOLDERS-—ÀJPPELLANTS 
versus 
Musammat SALIM-UN-NISSA-—JupGuENT- 
pERTOR— RESPONDENT. 
Buecution—Suit originally valued at above Rs. 
5,000—Decree for less than Rs, 5,000—zecu- 
tion proceedings, order in—Appeal—Jurisdiction. 
Where an original suit out of which an execution 
proceeding had arisen was valued at over Rs. 5,000 but 
was decreed for less than that amount,an appeal from 
an order in the execution proceedings would never- 
theless lie to the High Court. 


Exceution second appeal from the decision 
of vue District Judge of Shahjahanpur, dated 
21st November 1914. 

Dr. 8. M, Suleman, for the Appellants, 
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"The Hon'ble Dr. Tej Bahadur Sapru, for the 
Respondent, 

JUDGMENT,.—The objection raised in 
this appeal is that no appeal lay to the Court 
below and that that Court had no jurisdiction 
to entertain the appeal presented to it. 1t 
appears that the original suit was valued ata 
sum exceeding Rs. 5,000. The claim was 
decreed in part and the deeree provided that 
mesne profits shonld be determined in execu- 
tion of the decree. An application was made 
to the Court of first instance for execution 
of the decree and for determination of 
the amount of mesne profits. The amount 
awarded by the Court of first instance was 
a sum of Rs, 44x-4-6, The judgment-debtor 
appealed to the District Judge and that Court 
reduced the amount awarded by the Court of 
first instance. It is clear in view of the 
provisions of section 21 of Act XII of 1887 
that ro appeal lay to the District Judge. 
The value of the original suit exceeded 
Rs. 5,000, and the proceeding in which the 
order complained of was made, was a pro- 
ceeding arising out of that suit. Therefore, as 
the value of the suit exceeded Rs. 5,000, the 
appeal lay to the High Court. I accordingly 
allow the appeal, set aside the decree of the 
Court below and direct that the memorandum 
of appeal be returned to the respondent for 
presentation to the proper Court. As the 
objection now raised was not put forward 
in the Court below, I make no order as to 
ihe costs of this appeal. I direct that 
the record be not returned to the Court 
below for three weeks so that the memo- 
randum of appeal may be promptly taken 
back and an appeal presented to this Court, 
if so advised. ; 

. Appeal alicwed 


Vol. XXXI] 
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PUNJAB CHIEF COURT. 
Szcoxp CIVIL Aeegan No 2271 os 1914. 
May 26, 1915. ` 
Present: — Sir Donald Johnstone, Kr., Chief 
Judge. 
ALLAH DIN  DeFENDANT—-ÁÀVPELLANT 
versus 


SALAM DIN-—P.AINTIFF —RESPONDENT, 

Custom — Succession — Selfeacquired ^ property— 
Paternal aunt's son, whether has preferential right to a 
near agnate —Onus probandi. 


The paternal aunt's son has not, in any tribe in the 


Punjab, prima facie a better fight of succession than a 
near agnate, even where the property is self-acquired 
and ne vnus is on him to prove such right. [p. 498, 
col, 1. E 


Second appeal from the decree of the 
Divisional Judge, Lahore Division, dated the 
llth June 1914. < 

The Hon’ble Mr. Muhammad Shufi, K. 
B., for the Appellant. 

Mr. Oertel, for the Respo. dent. 

JUDGMENT. —The following is the pedi- 
gree table in the e»se;— 








MANIA. 
| 
( N 
Muhammad Din Imam Din 
Salam Din 
(plaintiff). 
| 
Fazal Din Tmam Bibi 
| 
; Allah Din 
Nam Din Khair Din (defendant) 


(both died without issue) 


E The contest is between Salam Din, plaint] 
iff, and Allah Din, defendant, the property 
in suit being that left by Illam Din and 
Khair Din. The first Court drew two 
issues:— 

1—ls the property in suit ancestral ? 

2—Whether the property is ancestral, or 
was the self acquired property of Imam Din; 
has the defendant Allah Din]a superior 
right over the plaintiff? ' 


In the end, it was admitted on all hands 
that the property was acquired by Imam 
Din, but the first Court nevertheless left 
the burden of issue No. 2 upon the defend- 
ant and ultimately held that he had not 
discharged that burden, The plaintiff's suit, 
therefore, having been decreed, the defendant 
appealed to the Divisional Court, which 
affirmed the decree of the first Court and 
dismissed the.,appeal with, eosts. 
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Defendant has now come up here in 
second appeal, in which there are two main 
contentions: first, that the Courts below 
have erred in law in placing the onus on 
the appellant; and secondly. that according 
to the custom of the tribe, the appellant 
is the heir to the property and not the 
plaintiff. Mr Oertel objects that a certifi- 
cate is required. To this, it was replied 
that the appeal is not regarding the validity 
or the existence of any custom or usage, 
that if the onus had been rightly laid, the 
Courts below would inevitably have decided 
in favour of the defendant, and that, there- 
fore, the defendant's object is fully gained 
if this Court will now hold that the onus 
was on plaintiff and then proceed to decide 
the case on the record. I am very doubtful 
whether an argument like this, is valid. 
Tt is opposed to the dictum of Chevis, J., 
in Arura v. Imam Bakhsh (1), and I do not 


. think that it is really supported by the 


remarks made towards the end of the judg- 
ment in -Santa Singh v. Waryam Singh (2). 
Mr. Justice Chevis’s view is quite clear and 
fully applies to the present case. It seems 
to me that, even if I were to accede to 
Mr. Shafi’s request and rule that the onus 
was on plaintiff, it would then become 
necessary to remand the case in order to 
allow plaintiff an opportunity to prove a 
custom. In these circumstances, it is hardly 
correct to say that this Court would be in 
a position, after laying down the rule as 
to onus, at on%e to proceed to judgment 
on the question of custom; and it seems 
to me that sub section 3 of section 41 of 
the Punjab Courts Act was expressly enact- 
ed in order to make it necessary for an 
aggrieved person to get a certificate from 
the lower Appellate Court on questions of 
custom or usage. 


But, however this may be, I would decline 
to interfere in any case because in 


my 
opinion the onus was rightly laid. No 
‘doubt it has been held that daughters, 


especially among rans, have very special 
rights in respect of self-acquired property, 
but as has been frequently pointed out by 
the Judges of this Court, daughters are on 


(1) 23 Ind, Cas. 352; 4 P. W. R. 1914; 28 P. L. R. 
1914. 

(2) 24 Ind. Cas. 361; 19 PR 1915; 207 P.L, R. 
1914; 147 P. W. R. 1914. 
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quite a different footing from a sister -or 
& paternal aunt. I am not-aware of any 
authority for the proposition thatin any 
tribe in the Punjab, the paternal’ auni's 
son has prima facie a better right of suc- 
cession than a near agnate even where the 
property. is self-acquired.. Further, even if 
this was not clear and it was doubtful on 
which party the initial ones lay, one has 
only to read the judgment of the lower 
Appellate Court to see that, cn the record 
as it stands, the onus certainly has at the 
least shifted to the shoulders of the defend- 
ant. Add to this the negative indication 
that defendant, finding the duty laid upon 
him of attempting to prove the custom in 
his own favour, failed so signally that he 
was not able to produce a single intelli- 
gible instance of succession of a paternal 
aunt’s son in preference to collaterals, 

In these circumstances, it seems to me 
that the defendant's appeal has no force 
whatever and I dismiss it with costs. 


Appeal dismissed. 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
- RüvENUE PETITION No. 30 or 1918-1914 
or ALIGARH DISTRICT. 
” February 23, 1915. 
. Present; —Mr. Holms, 8. M. 
NAWAB SINGH— PLAINTIF E 
l APPELLANT 
versus | 
HURUM SINGH AND oTHERS—DFESNDANTS-— 
RESPONDENTS. 


-Aira Tenancy Act (II of 1901), s. 58—HEjectment — 


Grove—Holding. 

A suit for ejectment under section 58 of the 
Tenaücy Act cannot lie in respect of a grove, as a 
grove does nob come under the definition of the 
holding, not being land let or held for agricultural 
purposes. 


Second appeal from the order of the Com- 
missioner of Agra, dated the 18th April 1914, 
in a case of ejectment under section 58/63 

of Act IL of 1901. 

JUDGMENT.— The Commissioner seems 
to me to have taken the-right view in this 
case. The respondent claims to hold the 
grove as a purchaser at auction from some 
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` of the grove. 


.Poliee of Dharwar 
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previous ‘owner and in viéw of his long posses- 
sion, he has established.a prima facié case and 
cannot be ejected undér Section 58. Another 
point which arises is that even if he paid rent 
to the appellant, of which there is no clear 
evidence, the rent can only be paid on account 
This being so, ejectment under 
section 58 is only from a holdingand a grove 
does not come under the definition of the hold- 
ing, as it is not land let or held for agricultural 
purposes. 
Appeal dismissed with costs. 
Appeal dismissed. 


BOMBAY HIGH COURT. 
Seconp: Crviz Appeat No. 628 or 1913. 

. September 3, 1915. 
Present:— Sir Basil Scott, Kr., Chief Justice, 
and Mr. Justice Shah. 
WASAPPA TIMAPPA SONAGAR— 

' PLAYNTIFF—ÀAPPELLANT | 
versus 
Tar SECRETARY OF STATE ror in 
Counc INDIA—DEFENDANT— RESPONDENT. 

Buit, right of —Oriminal Procedure Code (Act V of 
1898), ss, 528, 524, distinction between—Claim under 
section 523 disallowed by Magistrate—Aggrieved person, 
right of. 

The special provisions relating to investigation 
of claims to property mentioned in section 523, 
Criminal Procedure Code, do not deprive the person 
aggrieved of any right of action. [p. 499, col. 1.] 
"The distinction between a case under section 528 
and one under section 524 of the Code of Criminal 
Procedure suggested by the Judges in Secretary 
of State for India in Council v. Vakhatsangji Meghrajji, 
19 B. 668, has no substance. [p. 499, col. 1.] 

Second appeal from the decision of the 
District Judge of Dharwar, in Appeal No. 
108 of 1912, reversing the decree passed 
by the Assistant Judge of 
Civil Suit No. 2 of 1911. 

Mr. V. R. Sirur, for the Appellant. 

Mr. S. S. Patka (Government Pleader), 


for the Respondent. 


JUDGMENT.—On the 9th of July 1909, 
the house of the plaintiff was searched by the 
and of the Sayanur 
State in connection with a dacoity which 
had been committed in that State, and 
certain property including ornaments specifi- 
ed in the plaint, was attached on suspicion. 


-> 


Dharwar, in .: 
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BUBRAMANIYAN OHETTY V, RAMASWAMI CHETTY, 
On the 30th September “1909, the second 
class Magistrate | issued a proclamation 
under section 523 (2) of the ode of 
Criniinal Proéedüre,. requiriàg. any person 
Kaving a claim to the ornaments to appear 
and, establish his claim within Six months. 
On the 17th Janáary 1910, thé. plaintiff, 
appeared to laupport his claim to” the 
ornaments. The claim was disallowed! and, 
on the, 13th June 1910, an order was 
issued ‘by the  Sub-Divisional Magistrate 
under section 524 of the Code of Criminal 
Procedure for sale of the ornaments. The 
sale-proceeds were credited to the Govern- 
ment. 


The plaintiff brings this suit alleging 
. that the ornaments ‘are his property and 
were illegally attached, and prays that 
the amount realised by the sale may be 
awarded to him with interest. The sait 
was decided in the plaintiff's favour, and a 
decree for Rs. 258-12-0 was passed by 
Mr. Varley, thé ‘Assistant Judge. ` 

The defendant, the Secretary of State, ap- 
pealed to the District, Court, which held that 
as -under- section 524 of the Criminal 
Procedure Code the property was at the 
disposal of Govérmment, pue “could 
do.what it liked . with .it .and had an 
absolute right to - it, ind. P lnc the special 
provisions relating to invéstigation of élaims 
to, property mentioned in seétion 523 made 
the decision of the Magistrate final and. 
deprived the person aggrieved of any right 
of action. We are'of opinion that this 
décision - cannot be- supported. The ‘case. 
referred to by the learned District Judge, 
viz, Secretary of State for India in 
Council v. Vakhatsung}i Meghrajji, (1), did 
not decide or purport to decide the point. 
In the judgment, reference ‘was made toa 
decision in which the point was decided, 
namely, Queen-Hmpress v. Tribhovan Manek- 
chand (2). It appears to us that the 
distinction between a case under section 523 
and one under section 524, suggested by 
thé Judges „in Secretary of State for 
India in Council v. Vakhatsangjt Meghrajit 
(1), has no.substance; for the order upon 
the claim is made under section 593, and 


thereafter if tho claimlis rejected, section 524 ` 


(1) 19B. 668. — — 
1(2) 9 B, 131, oe 
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provides that, the property shail: be “at the. 
disposal of “Government, and then as a 
consequence, Magistrates are ‘empowered to 
make discretionary orders for sales of 
such property. Now in Queen- Empress v. 
Tribhovan Manekchand (2), the Court held 
that although the claim by two accused 


persons to property seized on suspicion 
had been decidéd against them ‘under 
section 523, that. did not deprive . them 


of the “right of suit to establish their 
claim. . 

The léarned District Judge relied in 
support of' his decision upon Ramachandra v. 
Secretary of State for India (3). But that 
case was properly distinguished by the 
learned Assistant Judge, who pointed out 
that the présent case has nothing to do with 
rights created by Statute, for the enforcement 
of which a special remedy.is given. We set 
asidé the décision of the District Judge, 
and rémand the case for disposal upon the 
other issues. The respondent must pay the 

-appellant’s costs of this appeal. 


Decree set aside; Ouse remanded. 
. (8) 12 M. 105. 
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MADRAS HIGH COURT. 

Lerrers PATENT Appeat No. 155 or 1913. 

April 9,1915 . .. 
Present:—Mr. J astice Seshagiri Aiyar and 
Mr. Justice Kumaraswami Sastri. 
SUBRAMANIYAN CHETTY—Parrrioner 
—APPELLANT . 
. versus 

'S, R. M. RAMASWAMI OHETTY alias 
' OHINNIAH CHETTY-— Rs8PORDENT. 

Civil Procedure Code (Act V of 1908), s. 150—Pros 
bute and Administration Act (V of 1881), se. 56, 176, 
98—Probate ‘granted—Inventory, furnishing of —Pro- 
perty transferred by bifurcation of District to ‘another 
District-—Jurisdiction—Court granting Probate, if can 
demand inventory. 

Apart from section 150 of the Code of Civil Pro. 
cedure, it is the Court which has jurisdiction to 
grant the Probate under section 56 of the Probate 
and Administration” Act that has also jurisdiction to 
demand an inventory to be furnished to it under section 
98 of the Probate and Administration Act. That 
jurisdiction cannot be said to have been taken away 
because by bifurcation of the district, the properties 
dealt with by the Probáüte, lie within the jürisdiction 
of another district. [p. 500, cola. 1 & 2.] i 

Letters Patent Appeal preferred against 


the order of the Hon'ble | Mr : Justice 


500. 

HALAY v, CHATURBHUJ GOPALJI, 
Miller, in Civil Revision Petition No. 468 of 
1913, dated the 11th November 1913, pre- 
ferred against the order of the District Conrt 
of Madara, in Interlocutory Appeal No. 29 of 
19 3. 

. FACTS appear from the fo lowing judg- 


7: ment of 


MiLLER, J.— Sectión 98 of the Probate and 
Administration Aet enacts'thab the Court 
which granted the Probate should receive 
the inventory. The District Judge of 
Ramnad granted the Probate and had in 
my opinion jurisdiction to receive the 
inventory. The case cited, Zamindar of 
Vallur and Gudur v. Adinarayudu (1), is 
different. The judgment gives. no reasons, 
but section 649 of the Civil Procedure 
Code and section 35 (1) of the Small Cause 
Courts Act, IK of 1887, seem to justify the 
decision. In the present case, I am not 
without some doubt, but I find nothing 
to support the view that the District 
Court of Madura has ceased to be the 
Court which granted the Probate, and I 
cannot, therefore, say that the District Judge 
was wrong in receiving the inventory. 
though I recognise that some inconvenience 
may ariseas to proceedings to be instituted 
hereafter. Section 150 of the Civil Proce- 
dure Code has been cited, but I am not 
satisfied ‘that it takes away the jurisdiction 
of the Madura Court. 


The objections to the inventory on the 
merits: are not matters which can be 
dealt with under section 115, Civil Procedure 
Code. 

The petition is dismissed. 

Mr. A. Venkatarayaliah, for the Appellant. 

Mr. dA. Krishnasamt  Adyer, for the Re- 
spondent. 


* JUDGMENT.—The learned Judge is 
clearly right. It is not necessary to decide 
whether by the operation of section 150 of 
the Civil Procedure Code, the jurisdiction to 
receive an inventory has been conferred on 
the District: Coirt of Ramnad. Having 
regard to the saving clause in the beginning 
of the section, the language of section 98 
of the Probate and Administration Act is clear 
and imposesonthe grantee the duty offurnish- 
ing the inventory to the Court which issued 
the Probate. Section 76 also shows that the 


* (Y) 19 M. 445, 
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undertaking is given to the Court which 
granted the Probate. Under section 56 of 
the Probate: and Administration Act, the 
Madura District Court had jurisdiction to 
grant the Probate Thatjurisdiction cannot be 
said to have been taken away, because the 
properties dealt with in the Probate are with- 
in the jurisdiction of another Court by reason 
of the bifurcation of the district. 
We dismiss the appeal with costs. 
Appeal dismissed, 





BOMBAY HIGH COURT. 

OniaixAL Civin JURISDICTION Appear No. 10 
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A legatee is bound to make good to the estate of 
a testator what he owes to that estate before he 
can claim payment of alegacy out of the same 
estate. [p. "OI, col 2.] 

Where a fund is being distributed, a party cannot 
take anything out of the fund until he has made 
good what he owes to'it. It is immaterial whether 
the amount is actually ascertained or not. If it is 
not actually ascertained, it must be ascertained in 
order that the rights of the parties may be adjusted. 
[p. 501, col. 1.] 
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distinguished. ; , 1 

Mr. Desai, for the Appellants. 

Messrs. Kanga and Daruwaila, 


Respondent. 


for the 


JUDGMENT. 

Scorr, C. J. In my opinion the appellants 
are entitled to succeed. 

They are executors of the Will 
under which the plaintiff was entitled 
when twenty-one to a legacy of Rs. 5,000 
payable out of the testator’s. general estate. 

In answer to a claim for the legacy the 
executors replied the plaintiff had removed 
wrongfully a ring worth Rs. 2,700 belonging 
to the testator. 

Correspondence then ensued, whi h ended 
in the executors saying that they had no 
alternative but to impound the legacy till 
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the ring “and certain other articles were 
returned or their loss compensated for. 
-In their written statement, the defendants 
contend the plaintiff is not entitled to the 
legacy before he returns the ring and they 
bring into Court the value of the legacy 
less the estimated value of the ring. 

The suit was tried as a short cause: no 
issues were raised, but the plaintiff’s Counsel 
contended, the defendants could not set off, 
as under Order VIII, rule 6 of the Civil 
Procedure Code only a claim in respect of 
an ascertained sum could be set off. This 
contention found fayour with the learned 
Judge who, notwithstanding that the defend- 
ants’ Counsel said he wished to give evidence 
as to the a-straction of the ring, passed 
a decree forthe amount of the legucy and 
interest with costs. 

The plaintiff's title to the Jegacy is not 
complete against the executors until they 
have assented to the same: see section 112 
of the Probate and Administration Act, 
1881. ‘he plaint contains no allegation of 
assent by the executors to the, plaintiff's 
legacy: on the contrary, the correspondence 
filed with it, shows they impose as a con- 
dition of payment that the plaintiff shall 
return the ring. This is at most a condition- 
al assent under section 114, Whether the 
. condition could rightly be imposed depends 
upon the question of fact on which the 
executors’ Counsel wished to give evidence. 

Before us, the appellants’ case was based 
on the general principle that where a fund 
is being distributed, a party cannot take 


anything out of the fund until he has made : 


good what he owes to it, “It is immaterial,” 
it has been held in Rhodesia (Goldfiells, In v , 
Patridge v. Kihodesia Goldfields (1), "whether 
the amount is actually ascertained or not. 
If it is not actually ascertained, it must 
be ascertained in order that the rights of 
the parties may be adjusted.” Here the 
amount claimable from the plaintiff, if the 
executors’ case is true, is the value of the 
ring, an ascertainable sum, and they are 
entitled to give evidence on the point. [t was 
argued for the re-pondent that such a conclu- 
sion would be inconsistent with the dictum of 
Chitty, J., in In re Taylor, Taylor v. Wade (2). 

(i) (1910) L Ch. 239 at p. 247; 79 L.J. Oh. 133 
104 L T. 126; 17 Manson. 23;:54 3. J. 135. 

(2) 11894 1 Ch. 071; 63 L.J. Oh. 425 8 BR 188; 70 
L. T. 669; 42 W. R, 373. 
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It was there held that a specific legacy 
payable out of a specified and sufficient 
fund could not be withheld on the ground 
that a debt might be due by the legatee 
which, if recovered, would inerease the 
residuary estate. Here, however, the ring 
or its value if recovered would increase 
the general estate out of which the legacy 
is payable. 

For these reasons, under Order XLI, 
rule 23, Civil Procedure Vode, we set aside 
the decree and remand the case to the 
learned Judge for trial on the merits. We 
hope it may be tried as a short cause. 
Costs reserved to be disposed of by the 
learned trial Judge. 

Davar, J.—I concur in the order of 
remand which the learned Chief Justice 
proposes to make in this appeal. I should, 
however, like to add that in my opinion, the 
defendants ara primarily responsible for 
the refusal of the learned Judge in the 
Court below to ge into evidence on the 
question of the ring, which the plaintiff- 
respondeut is supposed to have clandestinely 
taken possession of when the testator was on 
his death-bed. The case of Rhodesia G. ldfields, 
In re, Partridge v. Rhodesia Goldfields (1) 
is very clear authority for the contention that 
alegatee is bound to make good to the 
estate of a testator what he owes to that 
estate before he can claim payment of a 
legacy out of the same estate, 


This contention is no doubt specifically 
raised by paragraph 3 of the defendants’ 
written statement, but it appears from 


the notes of the learned Judge taken at the 


hearing and from his judgment that when 
the case was heard by him, Ccunsel for the 
plaintiff assumed that the claim of the 
plaintiff was resisted on the bare ground 
of -a set-off and the learned Judge rightly 
held thatthe value of the ring being 
unascertained, defendants were not entitled 
to maintain the plea of set-off. No issue 
was raised and no authority seems to 
have been cited before the learned Judge 
below and his attention was not 
specifically drawn to the contention set 
forth in paragraph 3 of the defendants’ 
written statement. 

From the judgment it appears that the 
learned Counsel for the defendants did 
contend before him that “the, plaintiff was 
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not. entitled to the legacy vui he 
returned the ring." The ground on which 
‘the contention was based becomes clear 
further on. in the judgment where the 
learned Judge sets cut what happened 
'before- him when the case was called on for 
‘hearing. 

“Tt seems to me inder the circumstances 
that the. learned Judge, on the materials 
placed” before him and. the way the case 
“was presented to him, was justified in 
‘assuming that the, only "question before 
‘him was” whether the defendants were 
‘entitled to a set-off, and on, this question, he 
came to a correct conclüsion. 

Haying regard,. howevér, to the fact that 
the grcund on which the appeal. was argued 
before us, was specifically taken in. the 
written statement, [ agree in thinking it. is 
in the interest obi both parties, that the 
‘questions in dispute should be disposed of in 
the present suit. 

We have left the whole question of 
costs to. be dealt with by the, learned 
Judge to whom the case is, remanded. Hè 
will, I have no doubt, have regard: to 
what happened before him at. the original 
hearing when dealing with the question. of 


costs. : 
Decree set aside; Case remanded. 
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i ; Religious Endouments Act (XX of 1868), ss, 8, 10 
;—Deyasthanam Committee, vacancy m—Appointmené 
by District Judge—Evidence not taken— Order, if legal 
I Revision, maintainability of — Nature of proceedings 
1 Qualifications laid down $n 8.8, if apply to vacan- 
etes subsequent-—Improper appointments, how set aside 
i—Cicil Procedure Code (Act V of 1908), s,141— Madras 
Civil Rules of Practice (Mofussil), v. 94, applicability 
of to pi 'oceedings under 8. 19 of Religious Endowments 
Acti ~- -- 00m 

. A District. Judge, peting [under section 10 of thé 
Religious | Endowments Act, XX of 1868, is not 
bound to take” evidence ‘before appointing a person 
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to the vacancy. of a Memper of the DEWANING GEN. 
‘Committee. (p. 504, col. 1; p. 507, col. 1.] 

|. Per Sadasiva ‘Aiyar, J. —Rule 94 of the Civil Rules 
: of Practice (Mofussil), in ‘so far as it goes beyond 
section 141, Civil Procedure Code, 1908, is ultra 
vires and in so faras itis in corformity with the 
said section is unnecessary. [p. 503, col. 2.] 

The omission in rule 94 of the Civil’ Rules of 
Practice (Mofussil) of the qualifying words ‘as far 
asit can be made appligable,’ occurring in section 
141, Civil Procedure Code, 1908, cannot make the 
"procedure in regard to suits applicable in their 
entirety to all' original ‘petitions, if by the very 
nature of-such petitions portions of the. procedure 
relating to suits cannot be made applicable to such - 
petitions. [p. 503, col. 2; p. 504, col. 1.] 

The nature of an application under section 10 of 
the Religious Endowments Act, invoking the District 
Judgé’s, power of appointment to the vacancy of, a 
member of the Devasthanam Committee, makes that 
part of the procedure in the’ trial of suits which 
relates to the taking of' evidence not obligatory on 
the District Judge, though there is nothing to prevent 
his taking such evidence. [p. 504, ool, 1.] 

-Neither appeal nor xevisión lies ‘against an order 
passed by a District Judge under section’ IO of the 
Religious Endowments Act, ns it is informal 
in its nature and is ‘one passed outside the Ordinary 
Ha Jurisdiction of the District Court. [p. 504, col. 
1. 
The qualifications. contained in section 8 of tha 
Religions Endowments Act, regarding’ Committee 
Members apply. io vacanciés filled up under solion 
10 of the said Act. [p. 505, col. 1.] 

A person improperly appointed -under section 10 
can be removed either by procecdin 8 by” quà 
warranto or by injunction. [p. 505, col. j 

Per Napier, J.—Neither section 141, Civil Procedüe 
Code, 1908, nor rule 94 of the Civil Rules, of 
Practice (Mofussil), applies to proceedings oe 
seótion 10 of the 'Beligious Endowments At. [p. 
506, col. 1: p. 607, col. 1] 


Proceedings under section 10 of the Religious 
Endowments Act are not judicial proceedings, ' and 


' they do not amount.to a ‘case’ within the meaning 


of section 115, Civil Procedure Code, (p.500, col. 1.] 

Quaere.— Whether an order passed by a District 
Judge under” section 10 of the Religious. Endow. 
ments Act, appointing a person toa vacanoy in the 
Devastnanam Committee can be revised by the High 
Court?  [p. 506, col. 1.] 

A High Court willnot under section 15 of the 
Charter Act interfere with a carefully considered. 
order of a lower Court. - Lp. £07, col, T. J 


Petition, under sections 115 and 141 of the 
Civil. Procedure Code, 1908, praying the High, 
Court to revise the- proceedings of the Diss 
trict Court of Madura, in Original Petition 
No. 256 of 1918. : 

FACTS..—The petition. was to revise. the 
order. of the District Judge. of Madura 
filling up a vacancy in‘ the Devasthanam’ 
Committee, on the ‘ground that the’ order, 
was avihated by material irregularity inas- 
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much as the learned ‘Judge failed to follow” 
the ‘procedure laid down in section 141, Civil 
Procedure Code, and rule 94 of the Civil 


Rules of Practice (Mofussil) and take evi- 


dence before making the appointment. 

. Messrs, T. R. Ramachandra Iyer and T. 
R. Krishnaswami Iyer, for the Petitioner: — 
The “order of the District Judge has been 
vitiated by material irregularity. He ought: 
to have followed the- procedure. laid down’ 
for suits and' taken evidence. Vide section 
141, Civil Procedure Code; 
Civil Rules of Practice (Mofussil). 
orders are revisable by the High Court. 


Vide also Somasundara Mudaliar v. Vytht-- 
longa Mudah art 1), Amdos Miyany. Muhammad: 
Davul Khan Bahadur (2),. Gopala Ayyar' v. 


Aruna hállam Chetty (3) and Vasudeva Adyar 
v. Devasthanam Committee of Negapatam 
(4). If it is to be. held that no revision 
Ties to the High Court, the result will be dis- 
astrous. The District Judge may appoint 
a European or a Christian as a member 
of theCommitee ‘of a Hindu Devasthanam and 
such à procedure would lead to a revolt. See 
also Minakshi Naidu v. Subramanya Bastri (5) 
^ Messrs. S. Srinivasa Iyengar and K. Rajah 
Iyer, for the Respondent:- Rule 94of the 
Civil Rules of Practice (Mofussil), does not 
apply to proceedings. under section 10 of 
the Religious Endowments Act. The Civil 
Rules of Practice purport to have been 
framed by virtue: of powers therein recited, 
The Religious Endowments Act is not a 
Special Act, nor does it empower the 
framing of rules. .Section 141 of the Civil 
Procedure Code has no application either. 
The. proceedings under .section 10 of the 
Religious Endowments Act are not a civil 


‘suit, vide Minakshi Naidu v. Subramanya 
Sastri (5). 

The High Court has no jurisdiction to 
interfere. The cases in Somasundara Mu- 
dahar v. Vythilinga Mudaliar (1); Gopala 
Ayyar v. Arunachallam Chetty (3) and 
Vasudeva ‘Ayar | v. Devasthanam Com- 


mittee of Negapatam (4) are wrougly decid- 
ed. The cases in which the’ High Court 


* (1) 19 AL 285; 6 M. L. J. 92 

* (2) 24 M. 635 at p. 687; 11 M. L. J. 826. 

.(8) 26 M.88.  : 

(4) 21 Ind. Cas. 451; 25 M. L. J. 586; 14 M. L. Un 
854; (1913) M. W. N. 842; 88 M. 594. 

(8) 1U'M: 26 at pp. 84, 35; 14. A. 160; 5 Sar. p. 0. 
J. 54; 11 Ind: Jur. 893. 
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has intérfered, are cases’ under‘sections l4, 
l6fand 18 of the Religions Endowments 
Act. Proceedings under those sections 
stand on quite a different footing. The 
Privy Council has held that they are 
judicial proceedings, whereas proceedings 
under section 10 are not. Moreover, the 
interference has been-contined to preliminary 
legal questions giving rise to the exercise 
of jurisdiction. ' 

JUDGMENT. 
* Sapisiva Aryar, J.—This petition is insti- 
tuted as a petition filed under both s-ctions 
115 and 141 of the Civil Procedure Code. 
Section 141 corresponds to the first paragraph 
of the old section 647 and is as follows:— 

“The procedure provided in this Code in 
regard to suits shall be followed, as far’ as 
it can be made applicable in all proceedings 
in any Court of Civil Jurisdiction.” 
< Mr. T. R. Ramachandra Aiyar, who ap- 
peared for the petitioner, admitted during 
the course of the argument that this revision 
petition was not filed under both the sections 
115 and 141 of the Civil Procedure Code, 
but only under section 115, corresponding to 
old section 622, and that section 141 ought 
to have appeared i in the third ground of the 
memorandum of the Civil revision petition 
and not in the title of the petition. The memo- 
randum contains another mistake. As correct- 
ed, or rather fully expanded, the third 
ground, according to the contention of Mr. 
T. R. Ramachandra Aiyar, would be' ad 
follows: — 

"The District Judge acted with material 
irregularity in not disposing of the original 
petition before him in accordance with the 
provisions of section 141 of the Civil Pro: 
cedure, Code, and according to rule 94 of the 
Civil Rules of Practice, framed by the High, 
Court under paragraph 2 of section 652 of 
the old Civil Procedure Code, corresponding 
to section 122 of the new Civil Proceduré 
Code.” ` 4 

I do not think it is necessary to consider 
rule 94 of the Civil Rules of Practice as that 
rule, if it goes beyond section 141, is ultra 
vires and sofar as it is in conformity with 
it, it is unnecessary. While section 141 
contains the qualifying words "as far as it can 
be: made applicable,” these words are omitted 
inrule 94 of the Civil Rules of Practice, 
But such omission cannot make thet proge. 
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dure in regard to suits applicable in their 
entirety to all original petitions if by the 
very nature of such petitions portions of the 
procedure relating to suits cannot be made 
applicable to such petitions. It was on this 
ground that in a foot-note case in Amdoo 
Miyan v. Muhammad Davud Khan Bahadur, 
(2), Subramania Aiyar and Davies, JJ., held 
that in respect of an application under sec- 
tion 18 of the Religious Endowments Act, 
the ordinary procedure in suits as to giving 
notice to the other side and to taking evi- 
dence before deciding the case had no appli. 
cation, notwithstanding the terms of section 
647 of the old Civil Procedure Code (corre- 
sponding to present section 141). Soin the 
foot-note case in Venkateswara, In re (6), a 
Full Bench of five Judges held that not- 
withstanding section 647, no appeal lay 
against an order passed under section 18 of 
the Religious Endowments Act. I, therefore, 
agree with my learned brother .that the 
nature of the application under section 10 
of the Religious Endowments Act invoking 
the District Judge’s power of appointment 
to the vacancy of a memberof the Devastanam 
Committee makes that part of the pro- 
cedure in the trial of suits which relates to 
the taking of evidence by the Court not obli- 
gatory on the District Judge, though there 
is nothing, of course, to prevent his taking 
such evidence. Iam further of opinion, for 
the same reasons as were given in the foot- 
note case in Venkat swara, in ve (6), that not 
only are the provisions of the Civil Procedure 
Code as to an appeal inapplicable to an order 
passed under section 10 of the Religious 
Endowments Act, but the provisions by way 
of revision are also inapplicable. In the Privy 
Council esse in Minaksh: Naidu v. Subramanya 
Nastri (5), their. Lordships treat sections 14 to 
20 of the Act as standing on a somewhat differ- 
entfooting from section 10, and while the pro- 
ceedings of the Court under sections 14 to 20 
are treated as coming within the Ordinary 
Original Civil Jurisdiction of the District 
Court, an order of appointment under section 
lu is treated as outside the Ordinary Civil 
Jurisdiction. Hence the appointment order 
_under section 10 is much more informal than 
the decision given under any of the sections 
14 to 20. In the case in Somasundara 


(6) 10 M. 88. 
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Mudaliar v. Vythilinga. Mudali.r (1), 
the question whether the High Court 
could interfere under section 622 of 


the old Civil Procedure Code with an order 
under section 5 of the Act XX of 1863 ap- 
pointing a temporary manager, seems not to 
have been argued and was not considered in 
the judgment. As the petition in revis om 
was dismissed on the merits, that case cannot 
be treated as an authority for the proposition 
that the High Court had jurisdiction to inter- 
fere in revision under section 622 with an 
order passed under section 5. 

As regards the case Gopala Ayyar v Aruna- 
challam Chetty (3), the preliminary objection 
seems to have been taken in that case that no 
revision lay, but that was overruled. It was 
the decision of a single Judge, and though 
entitled to the greatest respect, it is not bind- 
ing on us, especially as even on the merits, 
interference in revision was refused in that 
case also. 


Coming to the case in Vasudeva Aiyar v. 
Devasthanam Committee of Negapatam (4), 
apart from the fact that that decision is now 
under appeal to the Privy Council, the order 
revised in that case under section 115, corre- 
sponding to old section 622, was not an order 
of appointment by the District Judge under 
section 10 of the Act XX of 1563, but was 
an order passed by him accepting the result 
of an election held invalidly by the temple 
committee, such acceptance being treated as 
entitling the elected person to be a committee 
member. Mr. T. R. Ramachandra Aiyar how- 
ever, argued that if the High Courthas no juris- 
diction to interfere with an appointment under 
section 10, grave injustice might result as the 
District Judge might appoint a European or 
Christian gentleman as the member of a com- 
mittee ofa Hindu Devasthanam. He even 
went so far as to say that & popular religious 
rebellion might be the result of such an ap- 
pointment and that hence a power of revision 
is necessary in the High Court. [do not 
intend to deny the right of the learned Vakil 
to pub his caseas strongly as possible, but 
one might venture to doubt whether, when 
there was not the slightest inclination on the 
part of the ordinary Hindu public to raise any 
objection to the control of the secular 
affairs and even festivals of Hindu Devastha- 
nams by European gentlemen, who wera, 


members uf Revenue Boards and Collectors, 
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till Christian Missionary agitaion brought 
about their withdrawal‘from such management 
(the Hindu public on the other hand being 
satisfied and even grati ed with such official 
control), the appointment of one of several 
members of a temple committee by the Dis- 
trict Judge (who has the best means of 
‘knowing the local opinions and feelings) of 
a European (official or even non-official), 
known for his tolerance and sympathy, 
could lead to such dire results as predicted 
by Mr. Ramachandra Aiyar, notwithstanding 
the existence of a very few persons here and 
there in all eonníries (whether religious 
persons or irreligious persons) who entertain 
an unreasoning hatred (as opposed to the 
common mild dislike) of everything and 
everybody foreign. But unless a District 
Judge was phenomenally ignorant of law or 
perverse, the question as to what is to be 
done ifa Christian, actively hostile to the 
Hindu religion, is appointed, cannot arise, 
as section 8 of the Act XX of 1863 clearly 
provides that “the members of the said 
committee shall be appointed from among 
persons professing the religion for the 
purpose of which the mosque, temple, ete., 
was founded or is maintained,” and 
though that section relates to the first 
appointment of committee members by the 
Leeal Government after the passing of the 
Act, the clear intention of the Act seems 
to be that when vacancies are filled up under 
section 10, the qualification for membership 
prescribed in section 3 will continue to apply. 
If against ths clear intention of the Art as 
signitied by section 8, the District Judge 
appoints a bigoted Christian gantlemin to fll 
a vacancy, their Lordships suggest in 
Minakshi Naidu v. Subramanya Sastri (5) 
that it may be that the person so improperly 
appointed ' ‘could be removed .by proceedings 
equivalent to proczelings by quo w2rranto iu 
England." (It may be that an injunction 
sait might als>ò lio ) But [ might put another 
case which is far more likely to occur, namely, 
the District Judge might appoint a very 
bigoted Vaishnavite as a committes member 
for a Saivite Temple or a very bigoted 
Tengilai sectarian fora Vadagalai Devas- 
thanam. We know that sectarians of the 
same religion sometimes hate each other 
more than they hate an alien religionist. 
I was this danger that this High Court 
wanted to prevent by their attempt at inter. 
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ference in the case in Minakshi Naidu v. 
Subramanya Sastri (5). Turner, C. J., and 
Muthuswami Aiyar, J., say (see page 
29) that the order appointing Minakshi 
Naidu as a  ommittee member of the 
Madura Minakshi Sundareswarar Devas- 
thanam (a Saivite institution) ought to 
be set aside “because he” (Minakshi 
Naidu) “has pronounced himself actively 
in favour of the cult of Vishnu.” But their 
Lordships of the Privy Council did not 
accept Mr. Doyne’s contention that a person, 
[11 LI . 
very improper and unfit by reason of his 
religious qualifications or moral conduct, 
might be appointed by the District Judge 
and that there must be a right either by appeal 
against the Judge's order or by suit or in 
some other way to remove the person so 
appointed." In that ease, no doubt, the 
question directly in point was whether there 
was a right of appeal against the order of 
appointment. But the reasons given by their 
Lordships to veto the right of appeal also 
apply in full force to the right of inter- 
ference by way of revision. If I understand 
the report of the arguments in that case 
rightly, Mr. Doyne, who appeared against 
Mina shi Naidu before the Privy Council, 
seems to have referred to the puwers of the 
High Court under section 622 (the revision 
section in the old Code) daring the course 
of his arguments as justifying the High 
Court’s interference with ‘the District Judge’s 
order of appointment (see page 31 of the 
report) and their Lordships do not refer to 
that section; they say generally that “there 
was an inherent incompetency in the High 
Court to deal with the question brought 
before it.” 


I would, therefore, dismiss the petition 
with costs, 


NAPI KR, J.--This is a petition under sections 
115 and 141, Civil Procedure Code, to revise 
the prozeedings of the District Judge of 
Madura making an appointment to fill 
a vacancy ina temple committee, the ground 
for revision being an alleged material i irregu. 
larity in the procedure of the Judge in that 
he did not proceed with the case in accords 
ance with rule 94o0f the Civil Rules of 
Practice and also did not take evidence, It 
is common ground that it is not the 
practice to apply rule 94 and that this 
procedure followed by the District Judge ig 
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the usual one and has never been challenged 
before. In reply, it is urged by - Mr. 8. 
Srinivasa Aiyangar that the High Court 
has no jurisdiction to interfere and that 
rule 94 does not apply to such proceedings 
as these. As to the right to revise, there 
are some reported cases of the exercise 
of this power, Somasundara Mudaliar v. 
Vythilinga Mudalir (1), Amdoo Miyan v 
Muhammad Davud Khan Bahadur (2), Gopala 
Ayyar v. Arunachallam Chetty (3), Vasudeva 
Avyar v. Devasthanam Committee. of 
Negapatam-(4), but Mr. S. Srinivasa Aiyangar 
seeks to distinguish them on two sets of 
grounds, namely, (1) that proceedings under 
sections 5 and 10 of the Act stand on a 
different footing to those under sections l4; 
18 and 18 and (2) that where the Court has 
interfered under the above sections, it has 
been on a preliminary legal question giving 
rise to the exercise of the jurisdiction. 
For reasons that will appear later I feel 
the force of the first distinction, but Iam 
unable to accept the latter and think 
that if we are to uphold his contention 
that no revision lies, we must hold tbat 
Somasundara Mudaliar v. Vythilinga Mudaliar 
(1), Gopala Ayyar v. Arunachallam Chetty 
(8) and Vasudeva Adyar v. — Devasthanam 
Committee cf Negapatam (4) are wrongly 
decided. Mr. S. Srinivasa Aiyangar is quite 
prepared to argue that they are wrong, 
relying on the decision of the Privy 
Gouncil in Minakshi Naidu v. Subramanya 
Sastri (5), I have to observe that in each 
of the three cases Minakshi Naidu v. 
Subramanya Sastri (5) was relied on and 
in one case this point was not taken 
and in the other two it was overruled 
by the Court. I desire to express no decided 
opinion on the point myself as I think 
the retition fails on the second point, but 
I- have the gravest doubts "whether these 
proceedings are a “case” within the meaning 


of section 115. In my view rule 94 is 
inapplicable in proceedings under section 
10 of the Act. These rules ‘are made 


under the Civil Procedure Code, under 
a number of special Acts, and under all 
other powers of the High Court. The 
Religious Endowments Act is not one of 
the Special, Acts, for it contains no provi- 
sion forthe making of rules. It is cought, 
however, to find the power in rection 141 
pf the, present Code, but to; inyoke. the. aid 
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of that section, we have to ascertain first 
whether the procedure in the Code cm be 
made applicable. This must depend on the 
nature of the proceeding and the materials 
on which the order o: decision is to be 
based. Ido not think that rule 94, read 
with the definitions in rules 4 (8) and 
(9), carry us any further. It is urged 
that under the old rules, there were no 
such definitions as appear in rule 4, 
although both sets of rules were made 
under the same Code, which contains 
section 647 in the same terms as section 
141 of this Code and though the rule- 
making power existed under section 652, 
and that, therefore, the necessity for an 
original petition could not have been 
insisted on prior to 1905: but this argument 
is hardly permssible, as the High Court 
may have intended to extend the scope 
of the rulesin 1€05. I think that what 
we have to decide is as stated above and 
that we: must look at the Act in light 
of the decision of the Privy Council to 
decide whether section 141 makes the 
Code or any rüles made under the Code 
applicable to these proceedings. Now 
Minakshi Naidu v. Subramanya Sastri (5) 
clearly decides one thing, namely, that 
there isno “Civil suit? in proceedings 
under section 10 and that the order is 
not a decree within the meaning of the 
Code cf 1879, which first introduced the 
language now adopted, with slight modifica- 
tion. The Privy Council, dealing with 
the exercise of the powers under section 
10, calls it " theright of appointing a 
member of the committee.” This phrase 
seems to me indicative of its nature. It is not 
a right to apply nor a duty of ‘the Court to 
appoint, and if is nob a matter of 
Ordinary Civil, Jurisdiction.” These phrases 
used by the Privy Council seem to me to 
be inapt for judicial proceedings. Again, 
the Privy Council clearly identify the Court 
with the Judge, saying so in so many 
words. Then how is the right to be exercised? 
It is discretionary”: that may not carry 
the matter very far; but it is to ba exercised 
by a person who has the best means of 
knowing the movements of losal opinion 
and feeling." If the Privy Council meant 
that the selection is to be made on thes» 
considerations, the petition must obviously 
fail, for. there..can-obyiously be - little--n30- 
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“to apply what he could nof use in ordinary 
. proceedings, this own knowledge by hearsay, 
repute orotherwise of local opinion and feeling. 
I venture very respectfully to say that this 
- test is to be gathered from the terms of the 
Section. The appointment is ‘to be filled 
up primarily by election; failing. that, by 
selection either by the' Committee or by 
the Judge. Election and selection by the 
Committee afe surely intended to procure 
the person most desirabla according to the 
local opinion and feeling. Again, section 8 
lays down that the committee members are 


to be appointed "as far as can be ascertained: 


in accordance with the general wishes of 
those interested.” It seems to me that 


these words are but reproduced in another . 


form in tke language of the Privy Council. 


‘No. evidence js. taken by ‘the Committee in. 


selecting. Why should evidence be taken 
-by the Judge? - No procedure is laid 
down for the Committee and `- none 
forthe Judge and yet the Legislature, was 
-careful to: provide the procedure when dealing 
.with arbitration under section 17 and sanc- 
tion to sue. under section 13 (Vide also 
"gection l4, power to direct special perform- 
“ance). For the above reasons. [am clear 
‘that no part of tbe procedure. in a suit is 
applicable and that, therefore, section.141 of 
the Civil Procedure Code and the Rules of 
.Praetice do not affect these proceedings. We 
are‘asked to intertere under the Charter Act 
and obviously when the Judge has, as in this 
‘case, carefully considered the rival clain.s 
‘such dn’ application could. not be con- 
templated by the petitioner. I would dismiss 
this Petition with costs. 
l'eiition dismissed. 


BOMBAY HIGH COURT. 
, ORIGINAL Orvin JugrsprOTIOX APPEAL No. 28 
or 1915. 
. August 16, 1915. 
Sir Basil Scott, Kr., Chief Justice, 
and Mr. J ustice Batchelor. 
MAHOMED HAJI HSSACK—Creprroa— 
_ APPELLANT 
versus 
_ Shaikh ABDUL RAH MAN—InsoLvent 


* = Respoxvenr,, 
Presidency Town & Insolvency Act unis of "To09),' s i 


Present; — 


Application for protection to be judged cn merits, 


An interim protection order made under the 
insolvency jurisdiction is a judicial ordor and 
appealable. [p. 508, col. 1.] 


The Legislature does not appear- to have put any 
limitation upon. appeals made from original orders 
of a Judge except perhaps orders regulating 
procedure. [p. 508, col. 1.] ; 


. À creditor who has not obtained a decree may be 
an aggrieved person within the meaning of section 8 
-of the Presidency: Towns Insolvency Act (IIL of 
1909), espocially when the- insolvent has himself 
prevented the creditor from attaining that position 
by opposing proceedings instituted by the creditor 
for the purpose. [p. 508, cols, 1 & 2.] 


Each application for protection after refusal or 
suspension of discharga must ba judged ‘on its 
merits. Ifthe insolvent has acted recklessly and 
dishonestly, the fact that he wannot pay is no reason * 
for depriving the creditor of the power of punishing 
chim by attachment'and imprisonment io the extent 
the law allows. [p. 509, col. 1; p. 511, col. ).] 


Mr. Bahadurji, for the Appellant. < , 
Mr. Desai, for the Respondent. "ed ^ 


- JUDGMENT ON PRELIMINARY 
POINTS.—Two preliminary objections have 
been taken to this appeal. First, it is said 
that this is an order. which, under the 
Presidency Towns Insolvency Act, III: f 1908, 
is not appealable. Section 8'deals with ap- 
peals. It is headed with the- introductory title 
of appeals. Clause (1) provides that the 
Court may review, rescind or vary.any order 
made by it under its Insolvency Jurisdiction. 
Clause (2) states that orders in insolvency 
‘matters shall, at the instance of any 
“person aggrieved, be subject to appeal as 
follows: An appeal from an order made 
by an officer with delegated powers under 
section 6, which order under that, section 
is to be treated as an order of the Court, 
lies to the Judge assigned under section 4 
to dispose of insolvency matters, and’ no 
further appeal lies. The other orders, 
being orders made by the Judge himself 
as original orders, are appealable, and 
shall lie in the same way and be subject 
to the same provisions as appeals from 
orders made by a Judge in the exercise 
of the Ordinary Original Civil Jurisdiction 
“Now, itis to be observed that the first 
clause deals with any orders made under 
the Insolvency Jurisdiction. The second 
clause deals with orders in insolvency 
matters; and there does nof appear to us 
‘tò be dny reason’ for limiting them so as 


50€ 
MAHOMED HAJI U, ABDUL RAMMAN, 


less than orders 
referred to in the first clause. Clause (a) 
does not ‘indicate that the Legislature 
wished to put any limitation upon appeals 
from orders made Ly the delegated officer; 
and similarly it does not appear to us that 


to include something 


it wished to put any limitation upon 
appeals made from original orders of a 
Judge except perhaps orders regulating 


procedure. Those appeals must be preferred 
in the same way and subject to the same 
provisions as Original Side Appeals. “In 
the same way" would refer inter alia to 
the filing of a memorandum of appeal 
in the Prothonotary’s Office and so forth, as 
provided by the Original Side Rules. 


“Subject to the same provisions” would 
be subject to the law of limitation and 
other Statutes enacting adjective law. We 
do not think it should be held that this 
order made as an original order by the 
Judge exercising jurisdiction under the 
Act, is not appealable. Of course, there 
may be orders which are merely orders 
regulating procedure for the convenience of 
the Court or for the convenience of the 
parties. Such orders, we take it, are not 
affected by these provisions. The orders 
made must be judicial orders intended 
to decide some point judicially. It cannot 
be contended that the present order i is not 
a judicial order. 


Then, itis said that an appeal only lies 
at the instance of any person aggrieved, 
and it is contended that the appellant, 
who filed this appeal, is not a person 
aggrieved. The order complained of is an 
order which granted protection, althouzh 
refusing discharge, to the insolvent; and it 
is said that such an orler only affects the 
interests of creditors who have obtained 
decrees and, therefore, would otherwise 
have the right of arresting the judgment- 
debtor. But the only reason why the 
appellant is not himself a judgment. 
creditor is that the insolvent, since the 
filing of the appeal, has prevented the 
ereditor-appellant from attaining that 
position .by opposing proceedings before 
the Original Side Judge, which were 
actually , suggested by the Insolvency Court 
in order that the appellant might put 
himself in the position of an aggrieved 
person. The view that the appellant is not 
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an aggrieved person is one which this 
Court is not disposed to regard with favour 
under the circumstances; but as Counsel 
for the appellant appears also on the 
instructions of the Alliance Bank, a 
judement-creditor and opposing creditor, 
who would undoubtedly be an aggrieved 
person and consents to be added, and 
actually applies to be added, as a party 
appellant in this appeal, we, in pursuance 
of the powers vested in Courts under 
section 107 of the Civil Procedure Onde 
and Order T, rule 10, clauses (2) and (8, 
and Order XLI, rule 33, direct that the 
Alliance Bank be joined as appellant in this 
appeal, 


The appeal must proceed. 
JUDGMENT ON MERITS. 


Scorr, C. J.—This case comes before us 


“on appeal from an order of Mr. Justice 


'Davar sitting as Judge in Insolvency 


‘dated the 16th of April 1915 whereby the 


insolvent after refusal of his discharge 
and notwithstanding opposition by 
a judgment-creditor was given an order 
protecting him from arrest till April 1916. 


The order refusing the insolvent’s appli- 
cation for discharge was passed on a judg- 
ment of the 8th of April, in which the reasons 
for refusing disc arge were stated and it was 
shown that numerous facts falling within the 
categories (a), (b), (c), (2). (f) and (j) of 
section 39 (2) of the Presidency Towns 
[nsolveney Act had been proved against the 
iusolvent. It was found inter alia that on 
the day preceding his petition in insolvency, 
the respondent to mike good certain defal- 
cations assigned a debt worth Rs. .9,000 and 
properties worth over two lacs to -erelitors 
whom he had defrauled by breaches of 
trast. The learned Judge stated that he 
would have tried the insolvent in respect of 
these assignments under the penal section 
103, if it had not been for the decision of the 
House of Lords in Sharp v. Jackson (1), which 
seemed to render a trial on a charge of fraudu- 
lent preference hopeless. Nevertheles-, the 
learned Judge, becanse he believed that in 
almost all cases where the discharge was sus- 
pended under the present law, the insolvent 


(1) (1893) A. C. $ 9; 6S L. J Q. B. 863; 89 L. ‘I. 
541; 0 Manson 264, 16 T, L. R, 418, - 
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had,as2 matter of course, been granted protec- 
tion for the period of suspension, granted pro- 
tection for 12 months out of the period of 
twoyeurs which would elapse between the order 
refusing discharge and a fresh application 
for discharge by the insolvent. 

It is clear that the Court has a diseretion 
in the matter. If an application for pro- 
tection was necessary in April under section 
25, the Court could have refused it for good 
cause. If ever-there can be such good cause, 
it seems to me to exist in the present case. 
There is nothing to be said for the insolvent 
in face of the findings of the learned Judge. 
We are, moreover, informed by the Official 
Assignee that the learned Judge is mistaken 
in thinking the insolvent’s assistance is 
required for the purpose of realizing assets. 
All known assets of value had heen recorded 
before the application for discharge. It 
would, in my opinion, be dangerous as well as 
unnecessary to adopt any such rule of 
practice as the learned Judge believed to 
exist. Hach application for protection after 
refusal or suspension of discharge must be 
judged on its merits. The Court has no 
longer power to permit the imprisonment of 
an insolvent for two years at the suit of a 
judement-creditor as it had under section 51 of 
the Indian [nsolvent Debtors Act: the period 
of six months is the maximum term of civil 
imprisonment under the Civil Procedure 
Code. But if the insolvent has acted as 
here rezklessly and dishonestly, the fact that 
he cannot pay, is no reason for depriving the 
creditor of the power of punishing him by 
attachment and imprisonment to the extent 
the law allows: compare Marris v. Ingram (2) 
and. In re Gent, Gent-Davis v. Harris 
(3), cases under the English Debtors’ Act of 

‘1859. In my opinion the order of protection 
now under appeal should be set aside, 
< BareugrogR, J. This is an appeal in insol. 
vency proceedings from an order made by 
the learned Commissioner granting the 
insolvent protection from arrest under sec- 
tion ’5 of the Presidency Towns [nsolvency 
Act, 1909. The appellant before us is the 
Alliance Bank of Simlu,a judgment-creditor 
in the sum of Rs. 50,000. 
The responderit was adjudicated insolvent 


(2) (1879) 13 Ch D. 838; 49 L. J. Oh. 123; 4° L. T. 
6 3; 25 W., R. 43°. ` 

3 (188) 40 Ch. D- 190 at p. 195; 58 L. J. Ch. 162; 
80 L. T. 355; 87 W. R. 161. * 
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on 27th October 1913. On 10th February 
following, he filed his schedule, showing 
liabilities amounting to Rs. 2 ,20,499, The 
realisable assets are stated to come to 
Rs. 2,90,000, but the amount recovered up to 
the time of Official Assignee’s report is only 
Rs. 1,37,000, and between that date and this 
the further sum realised is, we are told, the 
mere driblet of Rs. 4,000. 

On 8th April 1915, the learned Commis- 
sioner refused the insolvent’s discharge for 
reasons which he explained in an exhaustive 
judgment, in which he animadverted in- 
severe terms on the insolvent’s recklessness, 
extravagance and numerous malpractices. On 
the 16th April 1915, the same learned Com- 
missioner made the order now under appeal 
granting the insolvent protection from arrest. 
The question is whether that order should be 
affirmed. 

The order is, under the Act, a discretionary 
order; in this case it was made by my learned 
brother, Davar, J., whose experience in the 
administration of the law of insolveney is 
far greater than mine. It is, therefore, 
with sincere diffilence that I find myself 
compelled to take another view; and since 
we are differing from Davar, J., I desire to 
state my reasons in my own words. The 
conclusion which [ reach is based entirely on 
Davar, J.'s judgment as to the character of 
this insolvency and on the consequences which 
seem to me to follow from that character. 
On this point I rely on the following passages 
in which the learned Commissioner has 
given his reasons for refusing the respond- 
ent’s discharge:— 


“The Official Assignee in his report says 
that the insolvent mixed up the moneys 
received by him as Receiver with his own 
moneys. The insolvent on 26th October 
1913, aday before he filed his petition in 
insolvency, assigned overand transferred a 
gond debt due by Maneklal Panachand to 
himself to the heirs of Esa Khalifa, of whose 
estate he was Receiver. And by this act, a 
sum of Rs. 29,000 was disposed of a day be» 
fore his insolvency. [t further appears that, 
during the time the insolvent was carrying 
on business, he was endtruste by various Arab 
merchants with their pearls for the purpose 
of ‘sale. The insolvent pledged those pearls 
and used the moneys realised by sach 
hypothecation for his own purposes. Again 
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on 26th October, a day before his insolvency, 
he executed four writings, whereby he 
assigned over and transferred all his interest 
in certain properties at Basra to secure 
payment of sbout Hs. 2,10,000 to the Arab 
merchants whose pearls he had wrongfally 
and unjustifiably pledged. Denuded of all 
extraneous circumstances, the facts which 
cannot be denied are that the insolvent, dur- 
ing the time he was carrying on business as 
a’ merchant, committed offences of criminal 
breach of trust in respect of property 
entrusted to him as Receiver, and in respect 
of property entrusted to him for sale as 
a broker or commission agent. In, order to 
save himself from criminal prosecutions 
which, he apprehended, would be started 
against him on its being known that he was 
insolvent or unable to meet his liabilities, 
he parted with properties worth approxim- 
ately Hs. 2,40,0000n the day preceding 
his  insolvency..l have to take into 
consideration certain facts admitted by the 
insolvent himself, In additionto doiug the 
pearl business, he kept a racing stud. The 
Official Assignee in his report says that these 
racing ‘expenses came to seven lacs of 
rupees spread over a period of six years. The 
statement as to. seven lacs is correct, but 
the ‘statement as to the period is not 
correct.. To be exact, it appears .that he 
spent a sum of Rs. 6,98,840 from November 
1910 to Outober 1913 on his racing stud.... 
He was living in style and expending moneys 


(in a way) which I venture to think very’ 


few citizens of Bombay have done, even 
tLough they may be admitted millionaires... 
His books give no indication as to what his 
profits were, or whether there were profits 
at all, and in what year there were profits 
or losses. ‘He has kept books, but he might 
well have omitted keeping books at all, 
because the books that he has kept are of no 
value whatever, The books are not balanced, 
balances are nob drawn, nor are they carried 
forward, “and quite light-heartedly the in- 
solvent admits that entries in respect of all 
payments and receipts do not appéar in his 
books. If they donot, the value of those 
books is absolutely nil...It seems to me that 
a,man.who is capable of regarding money in 
the light in which-the insolvent has regarded 
it, and of dealing with his own and other 
pgople's nioneys in the reckless manner in 
which he has doné, that such a man 48 a 
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marchant is a danger to the public. His ` 
assets are nob eqnal to four annas in the 
rupee. The Official Assignee reports that 
in his opinion, the insolvent cannot be held 
liable for his a:sats not being equal to 
four aunas in the rupee on his unsecured 


liabilities. I differ from that conclusion al- ; 
together. It seems to me there can be no 
qnesiion whatever that the insolvent is 


solely and wholly responsible for his present 
state of affairs..,There can be no question 
that the insolvent continued to trade when he 
must have well known that he was in insolvent 
circumstances, A man does not incur debts 
to the extent of twenty-nine lacs of rupees 
without realising that he is insolvent, and 
a debt of ‘this description is not incurred 
in a day ora month. His indebtedness 
and insolvency must have been growing and 
growing continnously as every month of his 
reckless life progressed, and he must have 
been couscions, long before he filed his 
petition, that he was living & riotous and 
extravagant life at the expense of. his 
creditors. He continued his business right 
up totheend with the ‘fullest knowledge 
that he was dissipating his creditors’ money.” 

The learned Commissioner concluded by 
finding against the insolvent that there was 
complete proof of tha facts mentioned in 
clauses (a), (b), (c), (d), (f) and (j) of sub- 
section 2 of section 39 of the Act, and by 
expressing his rezret that-he could infit 
on him no higher punishment than the’ 
refusal of his discharge. From this judg- 
ment there was .no appeal, and: this,. 
therefore, is the state of facts in which we 
have now to dedide whether this insolvent’ is 
erititléd to.a protection order. 

It is, I think, certain from the judgment 
of Davar, J., that the only reason: why he. 
felt himself unable to enforce the penal pro- 
visions of the Act was that, in view of Sharp 
v. Jackson (1), he reluctantly coneluded that. 
criminal proceedings could not succeed as it 
would be open to the insolvent to plead that’ 
his immediate and direct motive in benefiting 
some creditors at the expense of others was 
to save himself from the criminal prosecu- 
tion, to which his own ácts ' had exposed” 
him. I agroe with Davar, J., that, under 
the lawas ib stands, sucha plea would 
suffi:is to save the insolvent, and, since" 
that is the law, we.must give effecb to it; 
whether it isa satisfactory condition of the 
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law, must be left ‘tothe authorities whose 
province it is. to -consider such matters. 
What concerns us- now is-to decide whether 
the character of the insolvency has, or - has 
not any bearing upon the question whether 


the ‘insolvent is entitled to protection: if it 
has, then, I think, it follows without 
further argument that this insolvent is 


disentitled. The contention for the insolvent 
goes, and must necessarily go, to this 
extent, that when once the Court finds it- 
self for whatever reason, technical or sub- 
stantial, unable to enforce the penal 
provisions, it must shutits eyes altogether 
to the character of-the insolvency, 'and must’ 
consider exclusively the financial interests of 
the general body of the creditors. `I can find 
nothing in the Act to countenance this view, 
though of course the interests of the creditors 
must receive some consideration. As I under- 
stand section 25, a protection order, though 
prima facie the insolvent is entitled to it, 1s: 
still a privilege, to be granted or withheld as 
the: ‘Court in its discretion may determine, 
and the proposition on whichI found my 
judgment is merely this, that, in exer- 
eising that-diseretion, it is relevant and 
proper for the Court to - have regard to 
the character and circumstances of the: 
insolvency. Here the insolvency was, as I 
have shown, of a flagrantly culpable kind, 
being the result of gross extravagance ac’ 
companied by grave malpractices and a 
total disregard of- the creditors whose 
money was squandered. That protection 
should ordinarily, be granted, does not 
signify here, for this isan extraordinarily 
bad -case; and if it is not refused here, it 
must follow that it could never be refused, 
æ consequence which, in my opinion, 
would conflict with the provisions of the' 
section. I must add that ‘the recent 
commercial history 'of Bombay is not such 
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as to encourage the Courts to interpret the ' 


Act in .& manner éaleulated to favour ‘ 
. reckless speculation with other people's ' 
money; and that, I think, would be the: 
effect of- allowing insolvents to suppose. 
that; to whatever lengths they may go iùn- 
misconduct or dishonesty, they may count. 
on immunity ‘from --the one fear that. 


might act as ‘a deterrent, the fear of the” 
stigma of imprisonment. Jt is, in my opinion, 


no answer to say that the creditors would be 


better off if the insolyent "wére' at large, | 


911” 


for T--can see no very appreciable difference 
to the creditors whether he is at large or 
in jail; nor does it appear that there is 
any concealed: property which the insol-. 
vent could .produce. Moreover, l think” 
that even if his freedom could be shown 
to be of some advantage in the collection 
of assets, that advantage might well be 
sacrificed’ for the more obvious need of 
showing the Court’s -disapproval of the 
insolvent’s conduct. Lastly, I do not feel 
embarrassed by the contention that ' the 
refusal of protection would merely confer 
a special "advantage on the appellant 
Bank to the possible disadvantage of the- 
general creditors.. Jt, seems to me that a’ 
creditor who has put himself in a position 
io invoke and. to. deserve the exercise of 
certain powers conferred on the Court, is 
entitled to the Court's order in his favour’ 
In fine, all these possible disadvantages, . 
more or less remote, must be taken to have - 
been- within ‘the contemplation of . the: 
Legislature, which yet has seen fit to` 
empower the Court to refuse protection in. 
suitable cases; and. I can. scarcely i iniagine - 
& more suitable case. than this. As to In ve 


Meghraj’ .Gangabam . (4); that | ‘being 
the decision of a .single Judge is mot. 
binding on. this. Bench, and there the- 


only point decided was as to the grant 
of protection ‘pending the inquiry into the 
insolvent/s conduct prior to the Court's 
decision on his applieation for discharge. . 
H istrue that certain general observations 
are to ‘be found in the judgment, but they 
must, I think, be read as limited by the 
facts then before the Court, and the case | 


cannot, in my opinion, be properly. cited ay 
an authority for any hard and fast 
rule. : ' ` ' 

‘For these reasons, T, agree that the 


protéetion order granted i in this case should 
be ‘set Ren 
Order set aside. 
2 T Cas. 448; 35 B. d 12 Bom, L. R, 517, 
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LOWER BURMA CHIEF COURT. 
Civin Rerervence No. 4 or 1918. 
June 22, 1915. 

Present:—Sir Charles Fox, Krt., Chief Judge, 
Justice Sir Henry Hartnoll, Kr., Mr. Justice 
Twomey and Mr. Justice Ormond. 
MAUNG YE NAN O AND ANUTBER— 
PLAINTIFFS—APPELLANTS | 

versus 


AUNG MYAT SAN—DEFENDANT— 


RESPONDENT. 

Burmese Buddhist Law—Joint property—-Partition 
—Pre-emption—Hight of pre-emption, whether ewists 
after partition—Trees attached to land, effect on. 

Per Curiam (Hartnoll, J. diasenting)—Under , 
the Burmese Buddhist Law the co-heirs who 
take part in the partition of  inmoveable 
ancestral property have not a right of pre-emption 
as regards such property after the partition has been 
effected. p. 515, col. 1; p. 621, col, 1; p. 626, col. 2.] 

Per Sir Charles Fox, C. J., Ormond J and Towmey 
J.—The right of pre-emption amongst co-heirs must 
be recognised only to the extent laid down in 
section 97 of part 2 of Spark’s Uode which professes 
to be a Code of Burmese Law and of the 
the Lew Loci,viz, if a person wishes to sell his 
share in an undivided ancestral estate he should 
first offer it to all the co-heirs. They may bny the 
share jointly or each his separate portion of the 
share, or one may buy itin trust for the whole 
according as the heirs may decide among them- 
selves; the seller shall have no voice in the 
decision and shall not be at liberty to sell his 
share otherwise than they or a majority of them 
shall decide. [p. 514, col. 2; p. 523, col. 1.] 

Nga Myaing v. Mi Baw, ( 14) 8. J. 39; Ma Ngwe v. 
Iu Bu, (1877) 8. J. 76; Ibrahim Saib v, Muni Mir Udin 
Saib, 6 M. H. C. R. 26, referred to, 


Per Hartnoll, J.—In the case of inherit- 
ed land inclusive of trees permanently attached to 
the land, a joint inheritor of such property has a 
right of pre-emption in respect of such inherited 
property in the event of one of the joint inheritors 
desiring to sell his share of such property or such 
part of the inherited property as he has obtained 
possession of, in whole or in part, and whether it 
is joint, undivided or partitioned estate, but in 
the event of a sale having taken place such right 
must be asserted promptly and within a reasonable 
time or it is lost for ever. In asserting such right 
against a buyer the sum offered must be the sum 
which the land has cost him. [p. 617, col. 2.] 

Shue Hik Kev. Tha Hla Aung, l L. B. R. 144; Mo 
Nowe v. Lu Bu, (1877) S. J. 76; Maung Shwe Nyun v. 
Ma So, U. B. R. 1897-1901), II, 135; Nga Tin v. Shwe 
On, ? U. B.R. (1907; Buddhist Law Inheritance Pre. 
emption 1, Ibrahim Saib v. Muni Mir Udin Suib, 6 
M. H.C. R. 26; Ebrahim v. Arasi, P. J. 26; Apana 
Charan Chowdhry v. Shwe Nu, 4 L. B. R. 124; Gobind 
Dayal v. Inayatullah, 7 A. 775 at p. 815; A. W. N. 
(1885) 228; Nga Myaing v. Mi Baw, (1874) S. J. 39; 
Mu Nain Bwin v.U Shwe Gone, 23 Ind. Cas. 438;7 Bur. 
L. T. 105; (P. C.) 16 Bom. L. R. 377; 27 M. L.J. 41; 
18 C. W. N. 1121; 16 M, L. T. 142; 20 O. L. J. 264; 41 
0.887; 1L. W. 914,18 L.B. R. 1, referred to, 
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FACTS of the case appear from the 

following 
ORDER OF REFERENCE. 

Patett, J.—(May 19th, 1913.) - The 
second plaintiff Ma  Nyein E and the 
Ist defendant Mg. Tha E are first cousins, 
being the grand-children of Po Da Lu and 
Ma Nyein. Upon the death of Po Da Lu 
and Ma Nyein, certain trees devolved in 
equal shares upon their son Di Lan and 
their two grand-children Tha Band Ma Nyein 
E. The property was first divided five or 
six years before the suit. Di Lan sold his 
share to Tha E, who thus became possessed 
of 2/3rds of the property. Tha E sold his 
2/3rds share to the 3rd defendant, who is 
a stranger. The plaintiffs, Ma Nyein E and 
her husband, claimed theright of pre-emption. 
The Township Court held that they had the 
right but upon appeal by the 3rd defendant 
the Distriet Court reversed this decision, and 
the plaintiffs now prefer this second appeal, 

The District Court based its decision upon 
the case of Shwe Eik Ke v. Tha Hla Aung 
(1), where it was Leld that upon the divi- 
sion of property amongst children, each 
child took the particular lot or lots which 
fell to him or her, free from all obligations 
as regards pre-emption. It is now contended 
that that case is distinguishable from the 
present in that there the litigants were 
not, as here, the co-heirs who divided 
the joint property among them, but their 
descendants, and that the decision was merely 
that there is no authority for holding that 
before a Burman Buddhist can sell his 
property to others, he is bound to offer it 
first to every one of his relations including 
those of remote degree. This appears to be 
the case, but at the same time the expres- 
sion of opinion referred to above by which 
the District Judge held himself bound, can- 
not be regarded as an obiter dictum inasmuch 
as it formed the basis of the decision that 
the descendants of the co-heirs who,divided 
the property were free of all obligations as 
regards pre-emption. 

The previous case of Ma Ngwe v. Lu Bu 
(2) was not referred to in the judgment 
and was certainly not expressly dissented 
from. In that case the learned Judicial 
Commissioner held that after division of 
ancestral estate the holder thereof ‘being 

1) 1 L. B. R. 144, 

@) (1877) 8. J. 76. 
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a member of the family wishing to sell the 
land falling to his share must offer it first 
to his co-heirs and a sale to a stranger, 
without such coffer being made, is invalid. 
A similar decision had also been come to 
in Upper Burma in Maung Shwe Nyun v. Ma 
Su (3), which has been affirmed in the later 
case of Nga Tin v. Shwe On (4), where it 
was held that a widow has the right of 
pre-emption if her co-heirs to her deceased 
husband’s estate wished to sell. The actual 
desision in Shwe Eik Ke v. Tha Hla Anng 
(1) has not, so far as I am aware, ever 
been challenged, but the ground on which 
it was based, namely, that the right of pre- 
emption is extinguished by partition of pro- 
perty,appears to me toconflict with the earlier 
decision in Ma Ngwe v. Lu Bu (2) and 
with the Upper Burma decisions. I therefore 
refer for the decision of a Bench of this 
Court the questicn: 

Havo the co-heirs who take rart in the 
partition of immoveable ancestral property, a 
right of pre-emption as regards such property 
after the partition has been effected? 

Maung Kin, Maung May Oung, and Maung 
Pu, for the Appellants, 

Mr. Rahman, Maung Qyi and Maung Chit 
Flatng, for the Respondent. 


JUDGMENT. 


Fox, ©. J.— We have had the advantage 
of having had the question referred, argued 
by six learned Advocates. 

Those who argued in favour of a negative 
answer contended that there was no right 
of pre-emption among Burman Buddhists 
either before or after partition, in that the 
rulings which recognised such right, were 
based on a misunderstanding of the texts on 
. which they were based, and they were not 
justified by the texts. They contended 
further ihat their right of pre-emption was 
not a matter of inheritance, and that it 
was not a right which should be enforced in 
the exercise of justice, equity and good 
conscience. 

It is clear that no text of any Dhammathat 
explicitly provides for such a right, whether 
it is called a right of a co-heir as such 
to demand that another co-heir shall sell 


(3) U. B. R. (1897—1901), 1, 135. 
(4) 2 U. B. R. (1907), Buddhist Law, Jnherilance, 
Pre-emption p. 1. 
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to him in preference toa stranger to the 
family, or a right of a co-heir to enforce 
against one who is nota co-heir a re-sale to 
him of jointly inherited land sold to him 
by another co-heir. 

The Ist reported ruling of a Court affirming 
ihe right, nameiy Nga Myaing v. Mi Bare, 
(5) on the face of it professed to be the 
learned Judge’s conclusion from certain 
passages in the Manugye Dhammathat 
which do not directly deal with the matter. 
The Ist text quoted in the judgment enjoins 
one who has bought laud to sell it, if he 
has to sell it, to the sons and grandsons 
of the original owner (meaning, I take it, the 
person from whom he bought) and not to 
sell io others unless these do not wish to 
buy it. 

This was the Customary Law of the land 
in 1756 when the Manugye was compiled 
or issued, but no instance has been cited 
cfany son or grandson of a seller having 
claimed to exercise, at any time within 
living memory or since the annexation of 
any part of Burma by the British 
Sovereign, a right such as the text would 
appear to involve. Such a right has notbing 
to do with inheritance or rights of co-heirs 
or inherited property. 


It applied to all property which had 


- been sold and bought, whether the seller 


acquired it by his 
whether he inherited it either solely or 
jointly with others. In the case of 
inherited lands . sold by a co-heir, the 
injunction in the text would apply not 
to the Ist seller, the co-heir, but to the 
2nd, the buyer, from him. lt seems to me 
difficult to see how this text could form the 
basis or even part of the basis of the conclu- 
sion that a co-heir as such had aright to 
demand that a co-heir shall sell to him in pre- 
ference toa stranger.} It was admitted by the 
learned Advocates arguing for an affirmative 
answer to the question referred, that the law 
or custom embodied in this text was not an 
enforcible law or custom at the present time. 

Whatever meaning the author of the 
passage in the Ist section of the 8th book 
of the Manugye intended to convey, it 
is clear that he did notin any part of this 
section state that a co-heir was not at 


own exertions, or 


. (5) (1874) S. J. 39 at p. 41. 
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liberty to sell land he had inherited with 
others to a stranger without frst offering it 
to his co-heirs and giving them the refusal 
of it. ^. i 

This text again does not purport to be 
confined to the inherited property; it 
embraces all property which a person 
may have obtained in any way whatever. 
The secord paragraph deals with the case 
of a sale to the seller’s relations and toa 
sale to "persons interested" (whatever the 
expression may mean), and imposes on the 
would-be seller the duty of first offering 
it-to all these respectively. The law in 
1756 was that an owner of land, however 
he may have obtained it, was obliged, 
incase he -proposed to sell it to any 
of bis relations or to persons interested, 
to offer it to every one of these respectively. 
^ From these texts, which did not deal directly 
with the questicns before him, Mr. Sandford 
concluded that in 1874 the possessor of 
land bought or obtained from a person 
who had inberited it, was obliged, if he wish- 
ed to sell it, to offer it first to those who 
had a right of inheritance in the land. 
What he exactly meant by “a right of inheri- 
tance in the land” is not explained. He went 
on to draw the further conclusion thata co-heir 
of undivided ancestral property was bound, 
under the law contained inthe passages he 
cited, to first offer any such- property he 
wished to sell to those who had a joint 
right of inheritanee with, himself. Three 
years later in Ma Ngwe v. Lu Bu (2), he 
drew the further conclusion that even after 
division of ancestral estate the holder of 
Jand who obtained portion of it, was 
bound, if he wished to sell it, to offer it, 
first, to his co-heirs. The question before 
him was whether aright of pre-emption exist-. 
ed amongst Burmese Buddhists at the time 
the case was before him. It could only exist 
by reason of it being part of their Custom- 
ary Law. He had no evidence before him 
proving sucha custom, nor had he before 
him any other materials, recognized by 
the Evidence Act or by rulings of Courts as 
materials on which a decision as to the ex- 
istence of a custom can be based, except two 
texts which dealt with the rights of alienat-. 
ing property in the Burmese Kingdom, 
more than a century before. He assumed 
that this part of the Customary Law had 
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continued under both the Burmese and 
British rules and that it was still prevalent. 
From this unsound premise, he drew the 
conclusion that ¢o-heirs hada right, which 
later on one of his successors confidently 
acserted, was a right of inheritance. : 


If the question of the right of pre emp- 
tion among co-heirs depended solely on the 
reasons given in favour ofiéf in Mr. Sand- 
ford’s judgments, I should be prepared to 
hold that these were decisions which should 
not be followed, because they are not found- 
ed on materials recognized by law as the 
basis for a decision that a binding custom 
prevailed at the time the question as to its 
existence had to be decided. 

There was, however, atthe time material 
upon which he might have legitimately held 
that our Courts must recognize a right of 
pre-emption amongst Burmese Buddhist éc- 
heirs to a limited extent. After the 
annexation of the province of Pegu to the 
British dominions, the British Authorities 
instituted enquiries as to the prevailing 
customs of the people of the country with 
a view to affording some guide to the 
Courts in the administration of justice 
among them. The result appears in what 
is known as Spark’s Code, the correct title 
of which is "Civil Code of the Province of 
Pegu sanctioned by resolutions of His Honour 
the President’ in Council recorded on the 
4th November 1859 and 17th January 1860.” 
The rules embodied in it were at the time 
equivalent to legislation. It maybe taken as 
certain that they were followed ‘by the 
Courts. In clause or section 97 of Part II, 
which professed to be a code of Burmese Law 
and of the lex loct, it is laid down that 
if a person wished to sell his share in 
an undivided ancestral estate, he should 
first offer it to all the c -beirs. They may buy 
the share jointly or each buy his separate 
portion of the share, or oue may buy 
in trust for the whole according as the 
heirs may decide among themselves; the 
seller shall have no voice in the decision 
and shall not be at liberty to sell his share 
otherwise than they ora majority of them 
shall decide. 

In view of the British authorities, having 
at an early stage recognized and adopted 
these rules as being parts of the Customary 
Law-6f the land, I am of opinion that to the, 
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extent laid down in this section of Spark's 
Code, butto this extent only, the right of 
pre-emption amongst co-heirs must be re- 
cognized by our Courts. If any one claims to 
have it further extended, he must prove in one 
or more of the recognized modes of proving 
a custom that the rightis now greater than 
what it was declared to be in that Code. I 
may remark that in the case in which this 
reference has been made, the Burmese District 
Judge who dealt with the case was, at 
the time, one of the oldest of the 
Burmese officials His view was that the 
right of pre-emption among co-heirs ceased 
after partition of the inherited or ancestral 
property. 

It appears to me unnecessary to enter into 
the question of whether the matter is one 
of inheritance. Even if it is not, it is one in 
which the Customary Law must be applied. 

in regard tothe contention that the right 
is not one which should be enforced in the 
exercise of justice, equity and good 
conscience, the case is noton All fours with 
the case which the Madras High Court had 
to deal with in Ibrahim Saib s. Muni Mir 
Udin Saib (6). In that case, the learned 
Judges entered into the question of whether 
ihe Muhammadan Law of pre-emption was 
consistent with equity and good conscience, 
only because they stated that the Muham- 
madan Law had not been received in that 
. province as one of the sources of law in re- 
gard to the rights of alienating land. In this 
province the Customary Law as regards pre- 
emption has been received and adopted, and 
itis not open to this ' Court to disregard 
it on the ground that it is opposed to justice, 
equity and good conscience. 

For the reason I have previously given, I 
answer the question referred in the negative. 

HanrNOLL, J.-—The question which has 
been referred to us for decision is:— 

Have the co-heirs who take part in the 
partition of immoveable ancestral property 
a right of pre-emption as regards such 


property after the partition has been 
effected? 
The facts as set out in the reference 


show that the question refers to the case 
of Burman Buddhists, and that the reference 
has been considered necessary in that 
the learned Judge considered that there is 
* (6) 6 M. B. C. R. 26, 
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a conflict of authority between the cases 
of Shwe Hik Ke v. Tha Hla Aung (1) and Ma 
Nowe v. Lu Bu (2). He has also pointed out 
that the decision in the case of Ma Ngwe v. 


-Lu Bu (2)has been followed in the cases of 


Maung Shwe Nyun v. Ma So(8) and Nga Tin v. 
Shwe On(4). It hasbeen urged that the matter 
is not one for decision according to the 
rule of Buddhist Law, but’ that it should 
be decided according to the ordinary Civil 
Law. Having regard to the provisions of seo- 
tion 18, clause 1,of the Burma Laws Act, 1898, 
the point arises as to whether the matter 
is one of inheritance or not. If it is, by 
the provisions of that section, the Bud- 
dhist Law must form the ruleof decision, 
and the general considerations put forward by 
Holloway, C. J., in the casa of Ibrahim 
Saib v. Muni Mir Udin Saib (6) cannot, in 
my opinion, be allowed to prevail. If the 
rule of Buddhist Law is applicable and 
the present conditions of society in Burma 
are unsuited to such rule of law, i6 is 
open to the Government to legislate and 
alter the law: but where the rule of 
Buddhist Law is to be followed as laid down 
in the Burma Laws Act, this Court has 
no option -but to follow such rule. The 
question of whether the. right of pre- 
emption as claimed by Burnian Buddhists 
is one concerning inheritance has been 
pronounced on in several cases, namely, 
Ebrahim v. Avast (7), Apana Charan Chowdhry 
v. Shwe Nu (8), Maung Nhw: Nyuu v. Ma So 
(3) and Nga Tin v. Shwe On (4). The second 
case quoted is one of my own. The right of 
pre-emption need not necessarily be one 
concerning inheritance at all. For instance, in 
Muhammadan Law according to the definition 
of it given by Petheram, O. J., in the case 
of Gobind Dayal v. Inayat Ullah (9), the 
matter cannot be said to be one of inherit. 
ance; but the right as claimed by Burman 
Buddhists as co-heirs seems to me.to be 
beyond doubt one that concerns inheritance. 


.ltis not claimed by co-heirs on the ground 


that they possess neighbouring lands, but 
on the ground that they are co-heirs and 
it -relates to tnherited property——property 
that has descended from a common ancestor 


(T) P. J. 26. 
(8) 4 L. B. R. 124. > 
(9) 1 A TI6 ab p. 815; A, W, N. (1885) 238 
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or that has come from a common relative. 
It is by viriue cf relationship to such a 
person ardco-heirship that such a right 
is claimed ard, therefcre, the right seems 
tome to be an incident of the law of 
inheritance. J, therefore, consider that the 
Buddhist Law should form the rule of 
decision in deciding the question asked us. 

It was then urged that the property to be 
dealt with in the reference is trees and the 
rule of Buddhist Law only applied to land 
and not to trees. The property in dispute 
i8 not the prcduce of the trees but the 
trees themselves, which are immoveable 
property keing permanently attached to 
the earth. 

The text on which the Burman Bud- 
dhists’ right of pre-emption is based, may be 
said to ke as follows:— 

1. Manukye—the 36th section of the 7th 
Book and the Ist section of the 8th 
Book. ' : 

2. <A passage from the Manu Wannana. 


3. A passage from the Manu Thara 
Shwe Myin. 

4, A passage from the Winicchaya 
Pakasani. . 


5. The texts ‘collected under section 309 
of the Kinwin Mingyi’s Digest, Volume I. 


As regards the Manukye, I have had 
translations made of the two sections from 
Mr. Richardson’s text of the Manukye and 
from the copy that belonged to the 
Kinwin Mingyi that is kept in the Bernard 
Free Library. They have been made and 
checked by Maung Tun Nyein, Government 


Translator, and Maung Tha Zan Aung, 

Assistant Registrar of thisCourt. They are 

attached to this judgment. . 
Translations of the passages from the 


Manu Wannana and Manu Thara Shwe 
Nyin will be found in the case of Ng: 
Myang v. Mi Baw (5). A translation has been 
made of section 98 of the Winicchaya 
Pakasani Dhammathat and is attached to 
this judgment. As has been laid down 
recently by their Lordships of the Privy 
Council in the ease of Ma Nhin Bwin v. U 
Shwe Gone (10), most weight has to be 
attached to the Manukye Dhammathat. 


The wording of the Dhammathat is not 
(10) 28 Ind. Cas. 433; 7 Bur. L. T. 105 (P. 0.); 16 
Bom. L. R. 377; 27 M. L. J. 41; 18 C. W. N. 1121; 16 
M. L. T. 142; 20 C. L. J. 264; 41 C. 887; 1 L. W. 9.4 8 
L.B.R.1. 
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too clear in its meaning. In section 1 of 
the 8th Book, the important passage is 
that beginning with the words "Excellent 
King, as regards the lands called ! Mye- 


the’ and  Myeshin." They are explained 
and amplified by the passages from the 
other Dhammathats. According to Dr. 


Forchammer’s essay on ihe sources and 
development of Burmese Law from the 
era of the first introduction of the Indian 
Law to the time of the British occupation 
of Pegu, ike Manukye was compiled 
about the year 1756, A. D., by Mahasiri 
Utiamagoya, minister of military works, 
and the Manu Thara Shwe Myin in 1771, 
À. D. by ihe nobleman Kyaw Din, the 
same author compiling the Wunnana a few 
yearslater and also the Winicchaya Pakasini. 
The Jatier three books were therefore 
compiled not long after the Manukye. 
Taking the texts together, the general 
principle apparent is that the land is to 
be kept in the same family, if possible. Even 
an original purchaser or his children are 
to sell the land back to the family of the 
original vendor. It is not claimed that so 
wide a custom as this last one now 
exists—indeed learned Counsel Maung May 
Oung and Maung Kin, who appear to support 
the right, state that it has fallen into 
desuetude: but it is claimed that if a 
man wishes to sell inherited property, 
the eustom that he must give his co heirs 
the option of purchasing it first, whether. 
the property is joint undivided property 
or partitioned estate, still exists, and it is 
urged that sucha custom has not fallen 
into desuetude. The passage in the Ist 
section of the 8th Book of the Manukye 
beginning with the words I have set out 
above, as explained by. the passages 
in the different Dhammathats but especially 
that of the Winicchya Pakasani, seems to 
me to support the contention that the 
Buddhist Law in the Dhammathats is as 
claimed. It should be noted that the Ist 
section of the 8th Book of the Manukye 
makes "AMyethe" and “Myeshin” lands include 
all sorts of inherited lands. The words of 
the section are no doubt involved, but the 
passage I have referred to above seems to 
me to give co-heirs a right of ‘pre-emption | 
and this is the more apparent when the 
words are compared with the passages 
from the other Dhammathats. There is 


D 


I 


has changed hands. 
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that. the 
estate, 


no indication that I can 
right is, confined to undivided 
indeed the indications are the other 
way. Each and every relative is to be 
asked and the right is extended to a purchase 
by ‘the heirs of the original seller from 
the -heirs of the original buyer. As 
regards the custom having fallen into 
desuetude, the case of Ma Ngwe v. 
In Bu (2) is one relating to partitioned 
estate. It isnot quite clear whether the case 
of Manug Shwe Nyun v. Ma So (3) applied to 
partitioned estate. But in all probability 
it did. That of Nga Tin v. Shwe On 
(4) clearly refers to partitioned estate. 
As far as my knowledge of the custom 
goes (and I hava been in the province 
since 1883, being an administrative officer 
up to 1906), I have heard of the custom 
from time to time and though I cannot 
give specific instances where it has been 
applied to partitioned estate other than 
judicial decisions, I have certainly had the 
impression that it is not confined to the 
ease of undivided ancestral property, and 
the desire to ‘keep the property in the family 
is widespread and actedon by the Burman 
Baddhists. I would, therefore, hold that the 
fact that inherited property has been the 
subject of partifion, should not operate to 
prevent it being subject to the right claimed. 

The word “ancestral” used in connec- 
tion with the right seems to be a misnomer; 
for the word “ancestral” should be substitut- 
ed the word “inherited”. It was also 
allowed ab the hearing that the head-note 
to the case of Ma Ngwe v. Lu Bu (2) is too 
wide in declaring that a sale toa stranger 
without the offer first being made to co-heirs 
is invalid. This appears to be the case. The 
sale is only voidable at the option of 
co-heirs as long as they object to the sale 
within a reasonable time and offer to pay 
and pay the price for which the property 
Otherwise, the sale is 
valid andcannot be impugned. The provi- 
sion that the right must be claimed 


see 


promptly and without unreasonable delay, is 


the great safeguard against injustice and 
the abuse of it. The question of what 
persons should be included under the term 
"eo-heirs" as possessing the right, remains for 
consideration and is not an easy one to 
decide generally, but for the purpose of this 
reference, it is not a difficult one. In the 
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present case, we are only concerned with 
persons who have jointly divided ancestral 
property. 

As regards the point whether the right 
should be extended to trees as well as land, 
considering that trees are permanently 
attached tothe land I think it reasonable 
and convenient to hold that if the right 
exists at'all, if should also extend to trees. 

I would, therefore, answer the reference 
as follows:— 

In the case of inherited land inclusive of 
trees permanently attached to the land, a 
joint inheritor of such property has aright 
of pre-emption in respect of such inherited 
property in the event of one of the joint 
inheritors desiring to sell his share of such 
property or such part of the inherited pro- 
perty ashe has obtained possession of, in 
whole orin partand whether it is joint, 
undivided or partitioned estate, but in the 
event of asale having taken place, such 
right must be asserted promptly and within 
a reasonable time or it is lost forever. In 
asserting such a right against a buyer, the 
sum offered must be the sum which the land 
has cost him. 


Oruonp, J.—The question referred is:— 
Have the co heirs who take part in the 
partition of immoveable inherited property, a 
right of pre-emption as regards such property 
after the partition has been effected? From 
the case submitted, it is clear that the 
question refers to the right of pre-emption in 
respect of a sale by aco-heir and does not 
refer to a sale by a purchaser from a co-heir. 
It is admitted that in respect of a sale by 
a purchaser from a co-heir, any right of 
pre-emption would not now be recognised. 


“In 1877 Mr. Sandford, the Judicial Commis- 
sioner of Lower Burma, in Ma Ngwe v. Lu Bu 
:2) held that ancestral immoveable property 
that had been partitioned, was liable to the 
right of pre-emption in the same manner as if 
it had not been partitioned. 


In 1901 Mr. Justice Fox in Shwe Eik Ke 
v. Tha Hla Aung (1) held that there was no 
right of pre-emption after partition. Ma 
Ngwe's case (2) was not cited, but the case 
upon which it was based viz, Nga Myang 
v. Mi Baw (5), was cited, 

In 1905 Mr. Justice Hartnoll in Mo Thi v. 


Tha Kwe (11) followed the decisi i 
(11) 4 L. B. R, 128; 14 Bur, L. R. 208. S Ma 
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Ngwe's case (2) and held that where a widow 
after partition sold her share to a stranger, 
her son had the right of pre-emption as to the 
whole, 

Ma Ngwe’s case (2) ‘has been referred to 
apparently with approval in (obiter dicta), in 
other cases, but Mo This case (11).is the only 
reported case that I can find in Lower Burma 
[besides Ma Ngiwe's case (2)] in which it has 
heen actually held that there is a right of pre- 
emption in respect of partitioned inherited 
property. 

In Upper Burma, Ma Ngwe’s case (2) hag 
been followed by Mr. White, Judicial Commis- 
sioner, in Maung Shwe Nyunv. Ma So(3) and by 
Mr. Shaw in 1906 in Nga Tin v. Shwe On 
(4), who disregarded the decisionin Shwe Hik 
Ke's case (1) because Ma Ngwe's case (2) had 
not been considered. In Nga Tin’s case(4), it 
was held that where three sons inherited 
property which was partitioned and two 
of them sold their portions to a stranger, 
the widow of the other son had a 
right of pre-emption. The fact that the 
widow had a son who was a grandson of the 
father of the three sons is mentioned, but it 
does not affect the principle of the decision. 
In the case of Maung La Dok v. Ma Po (12) 
(which related to the sale ofan undivided share), 
Mr, White held that the fact that portions ofthe 
estate had been previously sold to strangers 
without protest, did not affect the right of pre- 
emption in respect of subsequent sales. From 
these decisions, it would seem that if, say, 
three sons inherited property, one of whom 
` died leaving only a widow who married again 


and then died, this second husband would have’ 


the right of pre-emption in the case of a sale 
by either of the other two sons, although he 
isin no way connected with the family and 
although he or his deceased wife or her form- 
er husband may have sold to a stranger the 
whole or part of the former husband's parti- 
tioned share in the ancestral property, and 
this clog is put upon the free transfer of land 
because of the principle enunciated by 
Mr. Sandford in Ma Ngwe’s case (2) of 
maintaining intact the family estate. And 
if a Burman who has inherited land 
wishes after partition to sell his land, he 
must either obtain the consent of all those 
who inherited other lands from the same 
previous owner and their successors by 


inheritance and the prospective heirs of these 
(12) U. B. R. (1897- 1901), II, p. 162, 
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persons, or the purchaser takes the land sub. 
ject to the right of pre-emption in any of 
these persons. Mr. Sandford at page 77 says, 

“Although I am unwilling to extend this 
doctrine of pre-emption beyond its strict 
limit; yet I cannot see my way to disallow 
the appellant’s argument.” His reasoning 
is confused, for he, speaks of land sold by an 
original owner as “once ancestral and separat- 
ed from the family estate by the sale to the 
purchaser from the original owner.” If pro- 
perty once ancestral had become separated 
from the family estate by a sale to a stranger, 
the vendor must have been, not the original 
owner, but an heir, and the property sold 
must have been partitioned. But if co-heirs 
have a right of pre-emption after partition, 
they had the right at the time of the sale to 
the stranger. 

The ‘ratio decidend? in Ma Ngwe's case (2) 
is as follows: a purchaser, if he wishes 
to sell, must offer the land to the heirs of the 
original owner; an heir after partition is in 
the position of a purchaser; therefore, if be 
wishes to sell, he must offer it to the heirs of 
the last owner, 7. e., to his co-heirs. 

But it is only the purchaser from an origi. 
nal owner that has to offer the land to the 
successor’ or ‘descendants’ of his vendor, if 
he wishes to sell. The purchaser from a 
derivative owner, takes the land outright and 
free from any right of redemption which 
would show, I think, that he takes it tree from 
any right of pre-emption. It cannot be held, 
therefore, by analogy that an heir, if he 
wishes to sell his partitioned share of inberit- 
ed land, is under a duty to offer it first to his 
co-heirs. 

The texts upon which Mr. Sandford bases. 
his decision have not been discussed in later 
decisions, but in my opinion they show, as 
regards * Myeshin? land, with whieh alone we 
have to deal, that ib is only the purchaser 
from an original owner that has to offer the 
land (if he wishes to sell) to the successor or 
descendants of the original owner: and that 
in all other cases (which would inelude a sale 
by an heir after partitions) the purchaser has 
a full right to the land. The texts relied 
on by Mr. Sandford are the 36th section of 
the 7th Book of the Manukye Dhammathat, 
the lst seciion of the 8th Book and passages 
from the Manu Wunnana-and Manu Thara 
Shwe Myin Dbammathats. They are set out 
in Nga Myaing v. Mi Baw (5). 
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I have had the first section of the 8th Book’ 
translated as literally as possible and the. 
following is an epitome, so far as the section 
affects the question before us, which I have. 
arranged in paragraphs for the sake of con- 
venience. 

1. It Specifies what are 'Myethe lands and 
whatare 'Myes.zn! lands? * Myelhe! lands are 

redeemable at any time by the true sons or 
descendants or partner of the former owner; 
-though the original grantees sell the land 
outright or mortgage it, they have the right 
to do go. 

2. 'Myeshin? lands are of six kinds: — (7) in- 
herited lands which are not "Myethe; (ii) lands 
purchased; (iii) lands obtained on another's 
going away and abandoning them; (iv) lands 
obtained by open occupation without interrup- 
tion for I0 years; (v: lands obtained by 
clearing the forest and cultivating them and 
(vi) lands obtained by allotment from a pub- 
lic anthority, e.g., a Thugys or land measurer, 
eto. 

8. If the original owner of ‘Myeshin’ lands 
of the last four descriptions sells them, the 
seller or, if he is dead and has left a successor, 
his ‘successor’ may redeem them at the buyer’s 
death, but not during the life tima of the 
bayer. 

. 4. As to ' Myethe? and ‘Myeshin’ lands generally 
(subject presumably to what has been stated 


above) if lands are sold outright, the bayer has - 


a full right to them, according to the terms of 
his contract of sale—they are not redeemable 


. by the relations or descendants of the original- 


owner. 

5. Ifany of the aforesaid lands are to be 
gold even among relations, let the vendor 
offer the land to every one of his relations 
who is a heir. 
and another relative, having previously 
refused to buy, comes in within & year and 
wishes to buy, he may join in the purchase, 

“as-they are relatives and the sale must 
b> effected as among relatives." 

6. Ifa sale of land is to ba made to one 
having an interest, the vendor should offer 
ib to all who have an interest: they shall 
decide which of them is to buy and the 
vendor shall not sell to any one else. 

7. If ‘this paddy land? has been mort- 


gaged to one, all those interested may take, 
.provided - 


over the mortgage in equal shares, 
they come in.within a year if the mortgage 
was made openly. 
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| 8. id land’, after having been mort- 
gaged fora long time with one, is sold, let all 
those that have ‘an interest buy it out. 
right. : 

- The rules relating to ‘Myethe’ land are differ- 
ent to those relating to Myeshin land. And 
a sale by an original owner is on a different 
footing to a sale by a person who has acquired 
the land by inheritance or by purchase. Thus 
in the case of a sale of ‘Myethe’ land, it is 
redeemable at any time by the descendants or 
by the partner of a former owner unless it 
was sold by the original grantee. In the 
case of a sale of ‘Myeshin’ land by a person who 
had obtained it as an original owner in any 
of the following ways, viz, on  another's 
going away and abandoning it, by open occu- 


-pation without interruption for 10 years, by 


clearing the forest and cultivating it, or by 
allotment from a public authority—the land is 
redeemable by the vendor or by his ‘successor’ 
at the buyer's death. And in all other cases 
(paragraph 4 above) the buyer has a full right 
to them. | 


In the present case we are dealing with a 
sale of ‘Myeshin’ land which the vendor 
obtained by inheritance. 


The first part of the above section (repre- 
sented by the first 4 paragraphs above) deals 
with the right of redemption and not with 
the right of pre-emption. The -right of re- 
demption is, of course, different to the right of 
pre-emption—it is a right to buy back the 
land at the original price though the owner 
may not wish to sell it. But this part of the 
section throws some light on the law of pre- 
emption; for the original owner or his succes- 
sor, having the right of redemption at the pur- 
chaser’s death, would naturally have the 
right of pre-emption in respect of a sale by 
the purchaser in his life-time. The latter 
right would be merely a corollary of the first. 
And the passage from the Manu Waunnana 


. reads as if the right of pre-emption during 


the purchaser’s life-time is dependent upon 
or is derived from the right of redemption 
after his death. Both this passage and the 
36th section of the 7th Book of the Manukye 
clearly refer to a contemplated sale by a 
purchaser from an original owner only. The 
passage from Manu Thara Shwe Myin ex.. 
pressly states that it refers to the law on the- 
sale and purchase of 'Myethe land ^ with’ 
which we are not concerned 
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. There is, therefore, nothing in these pas- 
sages to show that a purchaser of a ‘Myeshin’ 
Jand from a derivative (4. e., not an original), 
owner, cannot sell to whom he chooses. 

_ It is stated in section 1 that the pur- 
chaser of 'Myeshin? land takes it free from any 
right of redemption during his life-time, if 
he bought from an original owner; and takes 
it absolutely free from any right of redemp- 
tion in all other cases. At the time that he 
buys it, therefore, whether from an original 
owner or from a derivative owner, (e. g., an 
heir after partition), there can be no right of 
pre-emption in any one, for that would be in 
effecta right of redemption as against the 
purchaser at the time of his purchase. If this 
view is correct, the first portion of the section 
shows that there was no right of pre-emption 
as contended for in this case. 

The matter dealt with in paragraph 5 above 
is quite distinct, Ithink, from the matter 
dealt with in paragraph 6:—the first deals 
with a sale (presumably by a sole owner) to 
a relation; the seller isdirected to offer the 
land to every one of his relations who is an 
heir, if the land is sold to a relation, any other 
relation of the seller (who is an heir) may 
come within a year and join in the purchase, 
but there is nothing to prohibit the seller 
from selling to a stranger instead of a rela- 
tion, if he wishes. The obect of this provi- 
sion is apparently to prevent family disputes 
and jealousies which might arise if the seller 
was allowed to sell to one relation (who isan 
heir) in praference to another. 

The second case {paragraph 6) deals with 
the sale of a partial interest in land; the 
seller is directed to offer it to all the others 
who are interested in the land, and they are 
to decide who is to buy; if the seller re- 
fuses to sell to their nominee, he is expressly 
precluded from selling to another. This 
provision would apply to joint owners, t.e., 
co-heirs before partition; and it is, I think, 
the ground for the rule of pre-emption in 
respect of a sale by an heir before parti- 
tion. After partition the former co-heirs 
eannot be said to be interested in the shares 
of the other former co heirs, and, therefore, 
this passage would not apply to a sale of 
partitioned inherited property. An heir 
after partition is virtually in the position ofa 
stranger who has purchased part of the 
inherited lands with the consent of all those 
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interested in the inheritance. Ordinarily in 
a partition, one co-sharer, in consideration 
of giving up his rights over the whole, is 
allotted by the other co-sharers a portion 
which he is to enjoy separately and without 
interference by them;— and L see no reason 
why this should not be the case in a parti- 
tion of inherited property. 

The passage from the Vinicchaya 
Pakasani Dhammathat cited by Mr. May 
Oung does not, I think, throw any light on 
the question before us. It merely shows 
that where co-heirs have a right of pre- 
emption, their right of pre-emption takes 
precedence of a right of pre-emption in 
adjoining or neighbouring owners. 

The case in support of the right of pre- 
emption ascontended for in this reference 
is based upon the passage referred to in 
paragraph 5 above:—the passage is taken 
as referring only to the case of a sale by an 
heir of inherited property ; and because an 
heir wishing to sell ‘even’ to a relation is 
directed to offer the land to,every one and 
all of his relations who are heirs (the word 

heirs” is taken to mean heirs - of the 
previous owner”), a general right of pre- 
emption is taken to be implied in co-heirs . 
when an heir is about to sell to a stranger. 
If this is correct, the right of pre-emption 
would not be in the co-heirs generally, but 
in such of the co-heirs only as were related 
to the seller. 

But the passage expressly applies to a 
gale of ‘any of the aforesaid lands’ and in 
my opinion it applies equally to a sale by a 
purchaser asto a sale byan heir. If so, 
it is clear that the word “amwezaing” must 
mean the heirs of the seller. The word ‘re- 
lations’ clearly means the relations of the 
seller and grammatically the word ‘heirs’ would 
also mean heirs of the seller:—and it has been 
so construed, I think, both by Mr. Sandford 
in Nga Myang v. Mi Baw(5) and also by Mr. 
Richardson in his translation of the Manukye. 
It is clear also that neither Major Spark 
in 1860 nor Mr. Sandford deduced from 
this passage any right of pre-emption in 
co-heirs. If there had been a recognised 
right of pre-emption in co-heirs after parti- 
tion, it is almost impossible to suppose that 
the compiler of section 1, Chapter VIII, 
when laying down directionsin the case of 
aseller to a relation, should not haye 
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enunciated the rule in a direct manner; or 
that Major Spark in his Code of Burmese 
Law should not have stated the rule of pre- 
emption as applying to all sales of inherited 
property. The effect of the word ‘even’, is, 
I think, toshow that the rule there laid 
down is a special rule which is applicable 
only in the case of a sale to a relation. 
There is nothing in this passage to show 
that a seller (including an heir) may not 
sell toa stranger in preference to a relation 
or heir, if he wishes to do so. 

For the reasons stated above, I do not 
think there is any right of pre-emption in 
respect of a sale of inherited land after 
partition and I would answer the question 
referred to us in the negative. 

Twomry, J.—It is only if the right of pre- 
‘emption by co-heirs is & matter relating to 
inheritance that the Buddhist Law forms 
the rule of decision under section 18, Burma 
Laws Act. Such a right was first authorita- 
tively recognized by our Courts in the 
rulings of Mr. Sandford, Judicial Commis- 
sioner, and he seems to have taken for granted 
that it was a matter of inheritance. In all 
subsequent rulings also, the applicability of 
the Buddhist Law has been regarded as 
beyond dispnte. Mr, Hosking, Judicial Com- 
missioner, in Ebrahim v. Arasi (7) said 
definitely “the right of pre-emption among 
Buddhists is an incident of the law of inheri- 
tance and succession and cannot be separated 
from it." At the hearing of the present 
reference, some arguments were brought 
forward in opposition to this assumption. It 
was contended that a sale of land by a co-heir 
isa matter relating not to inheritance, but to 
the transfer of immoveable property. Tre 
same might be said with nearly as much 
force of a sale of land by a Burmese Buddhist 


widow. Yet if she sells without the consent ' 


of her eldest son, he hasa right under the 
law of inheritance to avoid the same as regards 
his th share. In both cases, the matter is 
primarily one of transferring immoveable pro- 
perty, buf in the one case as much as the 
other it may be said that the matter also re- 
lates to inheritance inasmuch as the transfer 
can be impugned by a co-heir other than the 
transferor. Then, itis pointed out that the 
rales as to pre-emption.are not found in Book 
X of the Manukye which deals specially with 
inheritance, but in Book VIII, and that the 
Kinwun Mingyiin compiling his Digests of 
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the Dhammathats omitted to include any 
text on the aubject of pre-emption (except in 
section 309 of the Digest to which I will 
refer lateron). Noinference can be drawn 
from the fact that the rules in question are 
in one book rather than another. Colonel 
Horace Browne, Commissioner of Pegu, 
pointed out thatthe Manukye is destitute of 
all attempt at arrangement, resembling other 
Dhammathats in thisdefect: "The provisions 
relating to adoption, for example, are found in 
four or five different parts of the work, those 
on divorce in a dozen different places in juxta- 
position with some other uncongenial subjects 
such as debts or bailments, as if the book were 
simply a collection of placita of different 


judgments in chronological sequence, and 
not according to the subject-matter of 
the judgments".* Professor Forchammer 
in the Jardine Prize Essay also com- 
mented on the “variegated appearance” 
of the Manukye and pointed out that 


"it does not attempt to arrange the subject- 
matter or to explain or reconcile contradictory 
passages”.t As a matter of fact Book 
X is clearly not exhaustive, for there are 
further rules for the partition of property 
after the owner's death in Book Xl. To 
explain the omission from the Inheritance 
Digest of the rules about pre-emption in 
Manukye, Book VIII, and the ccgnate rules 
in other Dhammathats, it may be conjectured 
that the Kinwun Mingyi regarded them as 
matters relating to inheritance only in a 
secondary sense and wished to confine his 
compilation to the texts dealing with the 
partition of property on the owner’s death. 
The same remark applies fo the Kinwun 
Mingyi’s Attathankepa Wunnana, the latest 
ofall the :Dhammathats which contains no 
reference at all tothe subject of pre-emption. 
In my opinion the view hitherto taken by 
this Court and the Judicial Commissioner’s 
Court of Upper Burma is correct. The right 
of a co-heir as such to demand that another 
co-heir shall sell to him in preference to a 
stranger, is part of his inherited right and 
may properly be classed as a matter of 
inheritance. 


"The law to be applied is the Buddhist 
Law. As to what that law is, the following 





* Preface to 
Edition 1878. 
T Jardine Prize Essay, p. 103, 


Manu Wunnana, U. Thet To's 
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«passage from Col. Horace Browne’s preface 
;to the Manu Wunnana (U Tet To's Edition 
.printed in 1878) is of interest:— 

The Buddhist Law, properly so-called, is 
-contained in the “Pie-ta-gat-thoon-boon” 
1 (the three baskets) divided into the Thoot- 
tan, Wie-nee and Abhid-hamma (or discourses 

'on discipline and pre-eminent trnth). Of 
this, Wie-nee contains many passages that 
“are law with regard to the religious usages 
_of the people but the rules that govern 
inheritance, marriage, divorce, ete., among 
.ihe laity are contained in totally distinct 
works known generally as “the Dhammatbat" 
.or “the Dhammathat of Manu", which form 
.no part of the Buddhist Law. These 
works in fact, as stated before, are more 
: Brahminieal than Buddhist and the term 
. “Buddhist Law" when applied to themis a 
misnomer. 


Mr. Justice Irwin also dealt with the. 


matter in Thein Pe v. U Pct (18) and remarked 
_that the Buddhist Law’ to be administered 
under section 19, Burma Laws Act, is not 
-the Dhammathats pure and simple but on 
„the contrary that it is a Customary Law or, in 
other words it is the body of customs observed 
by the Burmese Buddhists, and that the 
Dhammathats form one of the most important 
‘sources of information about that body of 
'eustoms. Further, customs have a tendency 
-to change and the texts of a Dhammathat 
cannot be assumed to bea perfectly correct 
exposition of existing customs.” 2142 

In his preface to the Inheritance Digest, 
.the Kinwun Mingyi defines a Dhammathat 
‘as “a collection of rules which are in accord- 
“ance with custom and usage and which are 
referred to in the settlement of disputes 
relating to persons and property." Thisis in 
accordance with Professor Forchammer’s 
‘description of the Manukye as & careful record 
of thelaws, usages, customs and habits actually 
existing in the dominions of Alompra*. 

It is nob necessary to consider how far the 
Dhammathats are of Buddhistic origin. The 
“Burmese certainly regard them as the chief 
repository of their personal law as Buddhists 
and they will no doubt continue to be the 
main guide of the Courts in deciding matters 
covered by section 18, Burma Laws Act, with 
the rescrvation, however, thata rule ‘ora 


^ (18) 3 L. B. R. 1175. 
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practice which is shown to have fallen into 
desnetude will not be enforced. 


It has also been argued that the right of 
pre-emption hitherto recognized by the Codes 
has no real basis in the Buddhist ^ Law and 
it is necessary to deal with this point at some 
length. Mr.Sandford’s two chief rulings on 


-the subject are Nga Myaing v. Mi Baw (5) 


and Ma Ngwe v. Lu Bu (2). In theformer, the 
learned Judicial Commissioner held (a) that 
when ancestral land has passed into the hands 
of third persons, the heirs of the original owner 
have aright to the first offer, should the 
possessor wish to sell and (b) that one of 
the co-heirs of an ancestral undivided estate, 
should he wish to sell his share, is bound to 
offer ii first to his co-heirs. In the second 
decision, the application of the rule was 
extended to land which has been actually 
partitioned amongst the co-heirs. The 
Judicial Commissioner relied on section 36-cf 
Book VII and section 1 of Book VIII, Manukye 
section 458, Manu Wunnana, and section 211, 
Manu Thara Shwe Myin*. These Dham- 
mathats do not lay down explicitly that a 
man wishing to sell inherited land to an 
outsider must first offer it to his co-heirs. 
But section 36, Book VII, Manukye, certainly 
provides that when a man who has bought ` 
land wishes to re-sell it, he is bound to give the 
first refusal to the sons and grandsons ofthe- 
‘original owner. Mr. Sandford considered 
that it would he illogieal to hold that a 
member of the family is less bound to regard 
the family interest insevering the family 
estates than a stranger. Hence his ruling in 
Ma Ngwe's case (2). Though the rule requiring 
a stranger to give the first refusal to the 
descendants of the original owner is men- 
tioned, in the above cases, the question of 
validity of the rule did not actually arise 
as they were cases in which the seller was 
a co-heir, The rule has never been authori- 
tatively recognized by our Courts as having 
validity at the present day and it isadmitted 
by the learned Counsel in the present case 
to be no longer part of the custom of the 
country. However explicitly a particular rule 
may be laid down in the Dhammathats, it 
is clear, I think, that our Courts will not 





*See U Thet To's Editions of Manu Wunna&na 
and Manu Thara Shwe Ayin, printed in 3578 and . 
1870. . 
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adopt it if it :& admitted on all hands - to 
have fallen into desuetude. The’rule binding 
strangers being, therefore, no longer enforce- 
able, it becomes a question whether the rule 
which Mr. Sandford deduced from it:so as 
to restrict a co-heir alienating his share, 
should not also be abrogated. There might 
be good grounds for abrogating it if it 
depended only on section 36 of Chapter VII. 
But the effect of Chapter VILI, section 1, has 
also to be considered. It is true that this 
section provides no more than section 36 of 
Chapter VII for the case of a co-heir selling 
to a stranger, but it clearly curtails a co- 
heir’s power of alienating to another co-heir, 
by requiring him to offer the land first to 
the general body of co-heirs and to let them 
decide which of them is to buy or whether 
more than one should buy in equal shares. 


It is noteworthy that the law of pre- 
emption based on Chapter VIII, section 1, was 
officially recognised by the British Govern- 
ment in 1860, when Major Spark’s Code was 
issued ina Government publication called 

“Civil Code of the Province of Pegu". It 
is described in the preface as "an attempt to 
combine into one harmonions Code the written 
Jaw (1.e., as contained inthe Manukye Dham- 
mathat) with the lex loci or local custom”. 
The preface goeson to say that “experienced 
natives have been consulted, former judicial 
proceedings and precedents have been con- 
sidered and every endeavour has been made 
to prepare such a Code of law as will be 
welcomed by the people and become the 
standard law of the Province". 

Section 97 of Major:Spark's Code is as 
follows:— 


Sate AND RIGUT or Pre-emprron, 


"If a person wish to sell his share, in an 
undivided ancestral estate, he should first 
offer ib to all the co-heirs. They may buy 
the share jointly or each buy his separate 
portion of the share, or one may buy in 
trust for the whole, aseording as the co- 
heirs shall decide among themselves; the 


seller shall have no voice in the decision, and. 


shall not beat liberty to sell his share 
-otherwise than they, or a majority of them, 
shall decide". 

There is a reference to Manukye, Book 
Vill, section 1, in the margin as the authority 
on which section 97 is based. It will be 
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notical this Mujoe 3ov^k's Cote applies the 
rule only to unlivided ancestral estate. 
Also ib may be noted that section 97 is -not 
included in Major Spark’s chapter on 
Inheritance (Chapter VI) but in a chapter 
healed "Ofimmovenble property” (chapter 
VIL). I mention this matter only as showing 
that shortly after the annexation of Pegu, 
the law of pre-emption was regarded by the 
British Authority as part of the existing 
Customary Law. 

Section | of Chapter 8, Manukye begins 
with a classification of lands into Myethe 
(literally dead land), and Myeshin (literally 
live land). Myethe lands are those whieh 
were held as an appanage or emolument of 
some office (e. g., lands attached to the office 
of village. headmen) or by some feudal 
tenure (e g., lands assigned to a company 
of soldiers for their subsistence), Myeshin 
lands are all kinds of private land. The 
Myethe lands were impartible, descending 
lineally whether in the male line or the 
female line with the office or servicein respact 
of which they were allotted and they were not 
liable to partition among the heirs of a 
deceased holder. ‘The distinction between 
Myethe and Myeshin is now of merely his. 
torical interest. Thera are stil Thugyis’ 
lands (headmen’s allotments), but such lands 
are altogether inalienable. In Upper Burma 
they are a species of State land, while in 
Lower Burma they are held by the headmen 
as lessees from Government on special con- 
ditions Inthe present case asin all cases 
where a right of pre-emption is claimed, we 
are concerned only with private land which 
in former times would have fallen in the 
category of Myeshin. 


The section deals with two cases in which 
aright of pre-emption is given. The first is 
a case of sale amongst blood relations (* 

* o *—* *—)' [In such a case the 
land has to be offered to all those of kindred 
( * * Amyo) with the seller who have an 
interest in the inheritance ( *  * Amwe- 
zaing) 7. e. the inheritance to which the land 
appertains. I think the seller's co heirs are 
clearly indicated by the term Amyo — Amwe- 
zaing. If one of them has bought while 
another. has refused, the latter can still 
comein within a yearand claim an equal 
Share--(*) -in the purchase. From the con- 
cluding words (* * * * * * # s 
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* * *")as well as the opening 
words cited above, if is clear that the 
seller and the purchaser all belong to the 
same family. The second case relates to 


transactions between “persons interested" 
@ a) 
The seller cannot sell to one of the 


persons interested without first offering to 
all of them and they are todecide amongst 
themselves which of them is to purchase. 
In this case also, it seems that the transaction 
contemplated, is batween consanguineous 
relations, for it is provided that if the 
seller rafuses to abide by the decision of 
the “persons interested” as to who should 
buy, he must bear all the expenses of the 
resulting litigation and ‘may uot plead as 
an exeuse descent from a common graat- 
grandfather."* 

The. “passage “he may notsell to another” 

* *) appears to be 
merely an mro of what precedes. 
By "another" (* *) in this context, I 
understand the writer to mean another of 
the "persons interested.” It is not equivalent 
here to (* *)a stranger. I cannot 
understand the writer’s object in stating 
the second of the two cases, for it seems 
to be already covered by the first. ' "Relations 
interested” are all included in "relations 
interested in the inheritance.” 

Ib is necessary to note that according 
to the Kinwun Mingyi’s palm-leaf text in 
the Bernard Freé Library, the case which 
I have referred to as the second case does 
not relate exclusively to land but to 
animate or inanimate property. 

Richardson’s translation of section 1, 
Book VIII, is incorrect and the translation 
given in Nga Myaing v. Ma Baw (5) also 
contains mistakes. I have prepared a fresh 
translationof the relevant parts of the sec- 
tion and appendit to this judgment. 

It is remarkable that while a co-heir is 
expressly restricted if he proposes to sell 
to another co-heir, there should be no express 
rule curtailing his power of alienation to 
strangers. The explanation is probably that 
the case of a sale among relations is to 
be taken as an extreme case and this 
conjecture is to someextent supported by 
the occurence of the word (* * even) in 





*or “Common Ancestor”, 


INDIAN CASES. 


[1915 


the introductory clause, The clause (* 

* * - *) means "even amongst blood 
relations" and Mr. Sandford was, I think, 
justified in inferring that if sucha restriction 


is imposed on a co-heir selling even to 
another co-heir, the same principle should 
apply with added force where he proposes 


to sell it to a stranger. This seems to be a 
reasonable and equitable construction having 
regard to the want of precision in the 
Dhammathats and the elliptical language 
of this and many other passages. 


The extracts given in Nga Myatng’s case 
(5) from the Manu Wunnana and the Manu 
Thara Shwe Myin are hardly relevant, for 
the actual texts show that they relate 
only to Myethe land. Ib may well have 
baen the policy of the ministers and others 


who ‘compiled the Dhammathats to give 
spacial facilities for pre-emption in the 
case of $$ Myethe lands which formed 


the means of subsistence of large classes 
of State servants. Moreover, these texts 
do not touch the case with which 
we are immediately concerned, namely, 
that of a co-heir selling his property to an 
outsider. The Wanaoina taxt relates to 
the case of an outside parchaser’s children 
who desire to re-sell the land. The 
Thara Shwe Myin deals with the right of 
redemption from the outside purchaser 
by the children of the original owner, a 
a right which admittedly does not exist 
at the present day. 

Section 93* of the Winicchaya Pakasani is 
relied upon by Mr. May Oung as supporting 
the view taken in Mr. Sandford’s rulings. 
Baut no great weight can be attached 
to ib. Ib provides in general terms that if 
land is to bə sold, the co-heirs (* * 

&) should be preferred as 
sedan res to neighbouring house-holders 
and launi-owners. Bat it lays down no 
prozedura for pra-emption like the procedure 
in the Manukye, Book VIII, section 1, and 
it raad3 more like a moral precept than a 
positive rule of law. 

The only other authority cited at the 
hearing is section 309 of the Inheritance 
Digest, which gives an 


Manukye, Book X, section 56, and of 








*U, Tot To's Edition 1830. 
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the cognate texts in other Dhammathais. 
The texts in section 309 provide that when 
a childless husband and wifedie one after 
the other t.e., at a considerable interval, 
certain distant relatives of the last to die 
shall inherit, the whole of the joint estate, 
but the relatives of the first to die are 
givena right of pre-emption as regards 
his or her hereditary property. The words 
hereditary property” in the English 
translation of the Manukye, section 56, corres- 
ponds to the expression (^  * *) in the 
Burmese ard the same expression occurs 
in the Dhamma and Amweban extracts, while 
the Dayajja uses the form (* * 9*1 
From the use of the word (*  *) (meaning in 
. the context “line of succession"), I think, 
-that the hereditary property referred to 
here is the impartible property which 
descendsfrom father to sonasan appanage 
or emolument of office, cf. texts in section 
30 of the Digest. In the case of land 
this would, of course, be Myethe. It may, 
therefore, be inferred that the right of 
pre-emption spoken of in section 309 applies 
only to Myethe and as already remarked, 
‘we are not now concerned with rights of 
pre-emption which existed in respect of 
such land. 

Itmay be said, therefore, to sum up 
this branch of the- matter, that the 
Manukye. Book VIII, section 1,is the only 
text which furnishes substantial basis for 
Mr. Sandford’s rulings about pre-emption so 
far as Myeshin lands, t. e., ordinary heritable 
and transferable lands are concerned. 
But looking to the pre-eminent authority 
of the Manukye, I think the Courts should 
continue to recognize the right as an 
integral part of the Buddhist Law -of in- 
heritance. 

It has been urged that the custom is 
archaic and- that if is unsuited to the 
present order of society. It is archaic in 
the sense that ib is of ancient origin, but 
there is no reason to hold that it has 
become obsolete. With reasonable limita- 
tions, the custom should not operate as a 
serious clog on transfers of land, and in 
any case we cannot reject it merely on this 
ground if it is found to be an integral part 
of the Buddhist Law. 

Touching the origin of the right I doubt 
whether it is derived from the alleged 
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' desire to keep the family estate in the 


possession of the family (except perhaps in 
the case of Myethe lands). The ordinary 
rules of inheritance in the Dhammathats do 
not specially favour the concentration of 
land in the same family. They provide for 
the partition of the estate among sons and 
daughters on the death of their parents. 
Each son who marries, starts a new 
household of his own and the married 
daughters leave their original family alto- 
gether and become merged in the families 
of their husbands, taking their shares of the 
land with them. And so the family estate 
in the ordinary course is broken up. It 
seems more likely, therefore, that the rules 
as to pre-emption and the rules (now ad- 
mittedly obsolete) relating to  re-purchase 
by relatives of ihe original seller were 
founded on a general equitable notion that 
members of the original owner's family 
ought to be preferred to mere strangers. 


The wording of section 92, Winicchaya 
Pakasani, gives colour to this view: “This 
man is our kith and kin; this land 


is the land of our family. If he desires to 
sell he should sell to us (rather than to 
strangers).” Or it may be that the law of 
pre-emption was taken bodily from the 
Hindus and incorporated in the Dhamma- 
thats without any distinct perception of its 
object or effect. 

Turning now to the particular question 
raised in Mr. Justice Parlett’s order of 
reference, I think the decision must depend 
on the construction of the Manukye, Book 
VIII, section |, Mr. Sandford’s ruling in 
Noa Myaing's case (5) admittedly goes too 
far in recognizing the archaic rule in Book 
VII, section 36, as existing law and we have 
to decide whether he went too far also in 
Ma Ngwe's case (2', in recognizing a right of 
pre-emption’ as regards family property 
after it has been partitioned among the 
co-heirs. Mr. Sandford cited no express 
authority for this decision. He appears to 
have thought that the right of a member of 
the family to re-purchase land that was 
formerly part of the family estate was a 
necessary corollary of the now obsolete rule 
requiring a stranger who wishes to re-sell 
to give the first refusal to members of the 
former owner's family. In Shwe Hik Ke v. 
Tha Hla Aung (1), Mr. Justice Fox refers 
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only to Nga Myatng’s case (5) and does not 
mention Mr. Sandford’s ruling in Ma Nagwe’s 
ease (2) atall. He held that "upon the divi- 
sion of the property amongst the children 
of the plaintiffs grand-parents each child 
took the particular lot or lots which fell to 
him or her free from all obligations as 
regards pre-emption, and a fortiori the de- 
scendants of each child also took the lot or 
lots which devolved on each of them res- 
pectively free fram such obligation.” 
But -it was not necessary to go to this 
‘length in She Wik Kes case (1), for the 
plaintiff was nota co heir with the defend- 
ants. aud had no right of pre-emption even 
according to the principles deduced by Mr. 
Sandford. 

< The subject was again discussed in the 
Upper Burma Judicial Commissioner’s judg- 
ment in Nga Tin v. shwe On (4). Mr. Shaw 
dissented from the decision in Shwe Hak 
Kes case (1) and decided that the Dhamma- 
thats contain provisions which givea right 
of pre-emption to co-heirs in respect of 
divided as well as undivided property, 
The learned Judicial Commissioner did not 
mention the portions of the Dhammathats on 
whieh he relied as establishing this proposi- 
tion. The only texts referred to in the 
judgment are those abstracted in section 
309 of the Digest and as remarked above, 
these texts contain internal evidence that 
the right of pre-emption which they give, 
relates only to impartible property falling 
. under the heading of Myethe. For pre- 
emption as regards Myeshin land, we bave 
to fall back on the Manukye, Book VIII, 
section 1. The persous who are given the 
right in that section are all those of the 
same family “interested (or concerned) in 
the inheritance," (* = * * * * *) T 
would translate these words compendiously 
by the English term “co-heirs.” It would 
include all the relations of the seller who 
have inherited the property , jointly with 
him from a common ancestor. Ordinarily 
each co-heir has an interest in the common 
inheritance until the separate shares are 
ascertained and distributed, but once he has 
acquired his individual share, his interest in 
the rest of the inheritance is at an end. 
It might possibly be held that the words of 
the Dhammathat are, not inconsistent with 
the survival after partition of a contingent 
nterest in the other co-heirs’ shares limited 
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to the exercise of the right of" pre-emption 
in case of sale. 
be & strained interpretation, and I am not 
prepared to say that we should be justified 
in acting upon such a very slender basis. 
As noted above, the rule as embodied in 
Major Spark’s Code, applies only. to undi- 
vided property. In Ma Ngwe's case (7) Mr. 
Sandford extended the rule to partitioned 
property, because under the Dhammathats a 
stranger who has obtained possession of land 
by purchase was bound when re-selling it, to 
offer it first to the original owner’s heirs, and 
because it seemed illogical to apply a differ- 
ent rule to. a co-heir selling land which he 
had acquired by partition. He thought that 
the principle of the rule, namely, the main- 
tenance intact of a family estate applied 
equally to both cases. But the rale requiring 
a purchaser of land who re-sells to offer it 
first to the original owner’s heirs, is ad- 
mittedly obsolete and was probably obsolete 
at the time of .Myr. Sandford’s judgment. 
Also I have mentioned some reasons for 
thinking that the supposed  principle—the 
maintenance intact of the family estate— 
has no real existence. In the absence of 
auy clear authority to the contrary in the 
Dhammathats, I think it should be held 
that a co-heir on' partition acquires his 
individual share free from any obligation as 
regards pre-emption. 


l would, therefore, answer Mr. Justice 


Parlett’s reference in the negative. 


As the existence of any right of pre- 
emption has been questioned in this case, 
it appears desirable to lay down explicitly 
the extent to which the Courts can recogrize 
such a right. Premising that it applies only 
to undivided izherited lands, T would deduce 
from the Manukye that itis exercisable by the 
co-heirs collectively. The following remarks 
of the Judicial Commissioner, Upper Burma, 
(Mr. Thirkell White) on this point appear 
to me to express the intention of the 
Manukye correctly:— The law does not ex- 
pressly allow one of several  co-heirs to 
require a proposed sale of land to be made 
to him individually. The offer has to be made 
to the co-heirs and they must decide among 
themselves whether they or any of them will 
exercise the right; if they cannot agree, 
apparently the owner would be free to sell as 
he thinks fit. But no doubt one of several 


But this would certainly < 
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co-heirs can sue to set aside a sale toa 
stranger and to enforce the right to pre-empt, 
making all the cther co-heirs parties to the 
suit" Maung Shwe Nyun v. Ma So (8). 

I would deduce further that the right 
tan be enforced only against the person 
who inherited the land jointly with the 
claimants, that it lapses on his death and that 
his heirs take the land free from all obliga- 
tion as regards pre-emption, The persons 
who can claim pre-emption are the surviving 
joint ‘inheritors and the heirs of any who have 
died. Theright must be asserted promptly 
and the full price paid by the purchaser 
must be tendered. A sale to an outsider is 
not invalid ab initio; it is valid and holds.good 
unless avoided by the co-heirs in the exercise 
of their right of pre-emption as above. 

Reference answered in the negative. 

' Appendtz to Mr. Justice Twomey's judgment. 


(TRaNSLATION OF RELEVANT PASSAGES FROM 
Mancxye, Book VIII, section 1.) 


Excellent ruler, lands are of two kinds as 
regards rights of ownership in them 77: 
Myethe de. dead lands) and Myeshin (ie. 
live  lands.!  Myethe lands are soldiers’ 
lands, lands given to companies of soldiers, 


lands allotted with definite boundaries by: 


the monarch for the subsistence of headmen, 
governors, land measurers, forest officers, 
clerks and other officials, lands worked and 
enjoyed by superior officials and, descending 
lineàlly from father to son for many genera- 
tions. Myeshin lands are lands other 
than the aforesaid Myethe lands. They com- 
prise ancestral lands obtained by inheritance, 
lands obtained on the former occupier run- 
ning away, land which has been worked 


openly and without interference for ten 


years, (waste) land obtained by clearing 
the jungle, land allotted (lit. given) by 
revenue officials, land measurers or superior 
officials. Thus it is said as regards land 
allotted by revenue officials, land measurers 
or superior officials, land worked without 
the (former) owner’s interference, land 
worked after clearing the jungle, if the 
owner of any such land sell it outright, 
let the buyer have- the" right to work and 
enjoy it. During the seller’s life-time he 
shall not redeem. If, however, the buyer dies 
in the seller's life-time, the seller may 
redeem. If the seller has died (7. e, before 
the. buyer) and there is an office-bearer 
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(* * *) let him redeem if he wants to 
(4. e., after the buyers’s death.) 


J * E 


Exselleut ruler, as regards the aforesaid 
Myethe and Myes' im lands, even if (the 
claimants are) parents, grand-parents, rela- 
tions, children, grandchildren, great-grand- 
children, brothers or sisters, they shall not 
redeem any such land. If the Jand has 
been sold outright, let it be owned (by the 
buyer.) Although (the claimants are) truly 
within the seven degrees of kindred or sons 
or grandsons, they shall not redeem the 
land. As it has been sold, so let it he 
owned, ; 

If there be a sale of (any of) the aforesaid 
lands even among relations (* * *) let 
every one of the related co-heirs (5. * * *) 
be asked. Whichever says he will not huy, 
let him remain.  Whiehever says he 
wil bay, let him buy If any of 
the relations who, on being asked, said 
he would not buy, says, after another 
(of the related co-heirs) has bought, “let 
mo share equally in the purchase! — if a 
year has elapsed since the time of buying 
and working (the land), let only the person 
who originally bought own (the tand). Owing 
to the delay let the person who said he would 
not buy, have no claim to share in the 
purchase. If only a day or a month has 
elapsed since the buyingand selling and one 
of the related co-heir says “I said formerly 
that I would not buy. Now I will buy,” the 
person who has bought shall not refuse to 
sell on the ground that there was formerly 
a public refusal to buy. (The two: parties) 
are relations; let those cuncerned buy and 
sellas becomes relations, 


' A person interested (* * *) is about to 
sell animate or inanimate property? and he 
says to all those who are interested:— Please 
buy. Iam in debtand have to pay up." If 
there is to be a purchase (in such circum- 
stances?) let all who are interested purchase in 
equal shares. Otherwise, if one should say 
“It is well to sell to me alone, I alone 
should buy”, let the purchasers decide among 





*The words “animate or inanimate property” 
(> + % œ *:donob occur in Richardson’s text. 
These words, however, are in the Kinwun Mingyis 
palm leaf copy of Manukye, which is probably 
authontic, 
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themselves who should buy and who should 
not buy. He (Ze. such an individual claimant) 
shall not address himself io the seller. 
Otherwise if there isa sale to one only (of 
those interested) without the knowledge 
of the others, the seller is at fault. (In 
such a case) the buyer having been ejected, 
let them (7e, all those interested) decide 
whether he should buy or not, and let the 
seller take back his own. Let (those 
interested) decide who should buy and let 
there be a sale according to their decision. 
Tf the seller then says he will not sell (7. e. 
to the person so selected) and a law suit 
follows, let him bear the costs. Let him not 
sell to another. As to the costs, he shall not 
plead descent from a common ancestor, let 
him pay them. 


MADRAS HIGH COURT. 

Seconp Civip Arrear No. 2373 or 1913. 

September 24, 1915. 
Present:—VMr. Justice Sadasiva Aiyar and 

Mr. Justice Bakewell. 

IMUTHU GOUNDAN—Derenpant No. 1— 
APPELLANT 
versus 


ANANTHA GOUNDAN—PrAINTIFE— . 


RESPONDENT, 

Easements Act (V of 1882), s. 15, scope of— Limitation 

Act (IX of 1908), s. 26—Prescriptive easement, acquisi- 
tion of—Peaceable and open enjoyment, meaning of 
— Verbal dispute by servient owner, whether prevents 
enjoyment by dominant owner from being peaceable. 
' "Mere verbal disputes by a servient owner, which 
do not cause interruption or obstruction to the 
enjoyment of an easement by the dominant owner, 
do not prevent its enjoyment from being peaceable 
soas to bar the acquisition of a prescriptive title 
thereto. [p. 530, col. 2.] 

Knowledge and acquiescence on the part of a 
servient owner are not uocessary for the acquisi- 
tion of a prescriptive easement under the Limitation 
Act. [p. 581, col. 2.] 

Per Sadasiva Aiyar, J.—The expression ‘peaceable 
enjoyment’ means that the dominant owner has 
neither been obliged to resort to physical force him- 
self at any time to exercise his right within the 20 
years expiring within two years of the suit, nor 
had he been prevented by the use of physical force by 


a dhe servient owner in his enjoyment. [p. 532, col. 1.) 


Dalton v. Angus, 6 App. Cas. 740; 50 L J. Q. B. 689; 
44 L. T. 844; 80 W. R. 191; 46 J. P. 132, referred to. 
Sections 26 and 27 of the Limitation Act do not 
pply to cases arising in territories to which the 
ndian Easements Act, 1882, applies, [p. 532, col 1.] 
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Section 16 of the] Indian  Kasemenits Act, 
is only remedial in nature and is neither pro- 
hibitory nor exhaustive. It does not exclude or 
interfere with other titles and modes of acquiring 
easements, Where open enjoyment has taken place 
fora long series of years, title by prescription is 
acquired independently of the Statute and a suit “to 
establish the right can be brought within 12 years 
after the obstruction. [p. 582, col 2.] 

Karupan Zemindar v, Merangi Zamindar, 5 M. 258; 
6 Ind. Jur, 465; Arni Jagirdar v. Secretary of State for 
India, 5 M. 226; Punja Kuvarji v. Bai Kurar, 6 B. 20; 
Achul Mahta v. Rajun Mahta, 6 O 812; Koylash Chunder 
Ghose v. Sonatun Chung Borooie, 7 C. 132; 8 O. L. 
R. 281; Charu Surnokar v. Dokourt Chunder Thakoor, 
8 C. 956; 10 C. L. R. 577; Arzan v. Rakhal Ohunder 
Roy Chowdhry, 10 C. 214; Hargovandas Lakhmidas 
v. Bajibhat Jijbhai, 14 B. 222 and Eshan Chandra 
Samanta v. Nil Moni Singh, 35 C. 851, followed. 

An easement by statutory prescription cannot Le 
acquired under section 15, paragraph 5, of the Indian 
Easements Act unless and until the claim thereto 
has been contested in a suit. [p. 538, col. 1.7 

Sultan Ahmad v. Walliullah, V7 Ind. Cas. 22; 10 A. 
L. J. 227; Rajrwp Koer v. Abul Hossein, 7 C. LR. 529; 
7I. A 249, 6 C. 894; 4 Shome L. R. 7; 4 Sar. P. C. J. 
199; 3 Suth. P. C. J. 816; 4 Ind. Jur. 530 and Hyman 
v. Van Den Bergh, (1908) 1 Ch. 167; 77. L J. Ch. 154; 
9S L. T. 478, followed. 

Per Bakewell, J.——The words ‘peaceably and openly 
enjoyed by any person’ occurring in the third 
paragraph of section 15 of the Indian Easements 
Act, mean that the person who claims a right over 
the property of another must not have deprived 
him of that right by the uso of force or secretly, or 
in other words, the use must be ‘nec vi mec clam’. 
The words ‘peaceably’ and ‘openly’ indicate the - 
manner in which the dominant. owner must conduct 
himself in his use or enjoyment of the servient 
tenement, The conduct of the servient owner is 
immaterial, except so far as it goes to show the 
S of the user by the dominant owner. [p. 533, 
col. 1. 


Second appeal against the decree of the 
Court of the Temporary Subordinate Judge of 
Trichinopoly, in Appeal Suit No, $71 of 1912, 
on the file of the District Court of Trichi- 
nopoly, preferred against that of the District 
Munsif of Karur, in Original Suit No. 670 
of 1911.” 


TACTS.—The suit was for the establish- 
ment of a right of way over the defend- 
ants’ land and fora permanent injunction 
restraining the defendants from interfering 
with the plaintiffs right of way. Both 
the lower Courts upheld the plaintiff's 
right. The Ist defendant appealed to the 
High Court. 

Mr. K. S. Ganesa Iyer, for the Appellant:— 
The right claimed being a prescriptive ease- 
ment, the suit is clearly barred by section 
15 of the Easements Act and section 26 
of the Indian Limitation Act. The enjoy- 
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ment relied upon has not been peaceable 
but contentious. Oral protests and criminal 
proceedings, though subsequently compromis- 
ed, are sufficient to prevent the acquisition of 
a statutory easement [Dalton v. Angus (1), 
Eaton v. The Swansea Waterworks Co. (2), 
Muhammad Maroof v. Sultan Ahmad (3), 
Kedar Nath v. Sohan Lali (4), 
Goddard on Wasements, page 261, and 
the cases therein. cited. Vide also the 
definition of ‘peaceable’ in Stroud's Judicial 
. Dictionary]. Such protests and criminal 
proceedings evidence the want of acquiescence, 
which forms the basis of the theory of lost 
grant under the English Law. - Vide Dalton 
v. Angus (1) and Peacock on Easements, 
page 148, Again, the suit is not in time, 
as it has not been brought within two 
years of such peaceable enjoyment. Further, 
a prescriptive right such as the present 
ean only be acquired and perfected by a 
suit and decree and in the absence of any 
' guch, the present suit for injunction does 
not lie. Sultan 4hmad v. Waliullah (5), 
Haji Umarani Kachi v. Ganeshbhat Pursho- 
thambhat (6), Hyman v. Van Den Bergh (7). 

Mr. V. Ratnasomanathan, for the Respond- 
ent, argued contra and contended that what 
was seb up was a mamul or customary 
right and not statutory prescription and 
that on the facts found by the Courts 
below, the decision in plaintiff's favour was 
‘quite correct. l 

JUDGMENT. 

SADASIYA Alvar, J.—The lst defendant is 
the appellant. The suit was brought claiming 
the following reliefs :— 

(1) The establishment of the  plaintilf's 
right of way, marked A-B in the plaint 
plan, through the land of the defendant on 
to the plaintiffs land: 

(2) For an injunction to the defendants 
to remove the fence which they put up 
across the path about 10 months before 
the suit: 


(1) 6 App. Cas. 740; 50 L, J. Q. B. 689; 44 L. T. 844; 
80-W. R. 191; 46 J. P 132. 

(2) 117 E. R 1282; 20 L. J. Q. B. 482; 15 Jur. 675; 
17 Q, B. 267; 85 R. R. 455, 

(8) 24 Ind. Cas. 126;12 A. L. J. 415, 

(4) 25 Ind. Cas, 406; 12 A. t. J. 693, 

(5) 17 Ind Cas. 22; 10 A. L. J. 227. 
n 9 Bom. L. B, 1101. 
(7) (1908) 1 Ch. 167; 77 Im J. Ch. 154; 98 L, T. ^ 4r6. 
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(3) For the issuing of a permanent ini- 


junction against the defendants’ obstructing 
the path. 

The lower Appellate Court (as I read 
its judgment) came to the following con- 
clusions: 

(a) The plaintiff and his predecessors-in- 
title to the dominant tenement, were using 
the' plaint path for much longer than 
20 years before the interruption took 
place in September 1910 by the act of the 
defendants putting up the fence. (The suit 
was brought in July 1911 and the evidence 
of the plaintiff’s 2nd witness speaks to the 
enjoyment for 40 years). 


(b) Though the Ist defendant objected 
to the plaintiff using the way in 1907 or 


1908, the plaintiff did actually continue to ` 


enjoy the right of way till the fence was 
put up in September 1910. The "plaintiff 
Says in his evidence "the path was not 
closed” till 1910; "the path way was elosed 
only five or six days prior to the filing of 
the suit." I think the word "suit" in this 
sentence is a mistake for the criminal 
complaint which was filed in August or 
September 1910. “Before that the defend. 
ants were objecting orally.” 


(c) The suit was not barred by the two 
years’ period of limitation prescribed by 
the Limitation Act as the cause of 
action arose only in 1910 within a year 


‘before the suit and not in 1908 or 1907, 


the plaintiff not having’ had any interrup- 
tion or restriction in the enjoyment of his 
rights. ` 


On these findings, tbe decree of the 
District Munsif in plaintiffs favour was 
confirmed by the lower Appellate Court. 
Mr. K. S. Ganesa Aiyar, Vakil for the 
appellant, argued 


(a) that the oral objections and disputes 
admittedly raised by the Ist defendant (see 
Exhibit II) in 1907 and 1908 prevented 
the plaintiff from acquiring a right of 
easement by prescription under section 26, 
clause 1, of Act IX of 1908; 


(b) that section 26, clause 1, of Act 
1X of 1908, means (if I understood his 
contention aright), that a suit brought 
more than two years after such oral objec- 
tion and dispute raised by the défendant 
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entailed the dismissal of such a suit as 
barred by limitation. 

Tt must be pointed out that sections 26 and 
27 of the Limitation Act are not applicable 
to cases arising in territories to which the 
Indian Hasements Act, V of 1882, applies. 
(See section 29, clause 3, of the Limitation 
Act.) The question even as regards an 
easement right claimed under the statutory 
prescription is, therefore, strictly not one of 
limitation as was supposed by the lower 
Courts and as seems to have been contended 
by the learned Vakil. The question when 
what might be called an easement by statu- 
tory prescription is claimed by a plaintiff, 
is whether under section 15 of the Hasements 
Act (which applies to the Madras Presi- 
dency), the prescriptive right by enjoyment 
for 20 years has been acquired by the 
plaintiff, As pointed out by Chamier, J., 
in Sultan Ahmad v. Waliullah (5): 
"The fifth paragraph of section 15 of 
the Easements Act seems to render it 
impossible to acquire a statutory prescriptive 
title to an easement unless and until the 
claim thereto has been contested in a suit.” 
See also  Rajrup Koer v. Abdul Hossein 
(8) and the judgment of Lord Macnaghten 
in Hyman v. Van Den Bergh (7) construing 
similar provisions of the English Prescription 
Act. As Peacock says in his book on 
Basements at page 435: “The right is 
created upon the bringing of the first 
action in which, by reason of the claim’ 
having been brought into question, it 
becomes necessary for the person claiming 
such right to possess it for the purpose 
of his action or defence.” 

Hence the question is not one of limita- 
tion as I said before, but is one as to 
whether the enjoyment which is necessary 
to acquire the prescriptive right, has been 
peaceable enjoyment and enjoyment as an 
easement without interruption for 20 years 
or more and all these to end within two 
years before sutt. 

Mr. Ganesa Aiyar next contended resource- 
fully that the enjoyment in the 
present case could not be considered 
peaceable (see the first paragraph of section 
15 of tke Easements Act) up to within 


two years before suit, as there were wordy 

(8) 6 0. 394 (P. O.); 70. L-R. 529; 7 1. A. 249; 4 
Shome. L. R. 7; 4 Sar. P. O. J. 199; 8. Suth. P. GAN. 
816; 4 Ind. Jur, 580, 
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quarrels from the’ end of April 1907, when 
the lst defendant purchased the servient 
tenement, till July 1909, when the period 
of two years before the institution of the 
suit began. The short question, therefore, 
remaining for consideration (assuming that 
the plaintiff claims his easement right by 
reason of the statutory prescription) is 
whether the verbal disputes which caused no 
interruption to the enjoyment of the easement 
right claimed by the plaintiff prevented the 
enjoyment being “peaceable” so as to. 
prevent the acquisition of such prescriptive 
right. 


It is rather curious that there seems 
to be no clear and sufficient authority on 
the question, whether verbal disputes which 
do not cause interruption or obstruction 
to the enjoyment of the easement prevert 
the enjoyment from being peaceable, so 
that the plaintiff is precluded from relying 
on such’ enjoyment ss forming part of 
the 20 years’ peaceable enjoyment necessary 
to give hima prescriptive title. 


Mr, Ganesa Aiyar based several of hisargu- 
ments upon the history of the origin of pre- 
scriptive rights in English Law. I shall say a 
few words on that question, as they seem 
to be required to clear the ground of 
irrelevant matters. There was, in the first 
place, the fiction in England that easement 
rights, where they do not really arise 
from an express grant, must be supposed 
to have originated in some lost grant from 
the owner of the servient tenement The 
very widely differing opinions (about eighteen 
were received) given by the learned 
English Judges in the three stages through 
which the case of Angus v. Dalton (1) passed 
[See Angus v. Dalton (9), Angus v. 
Dalton (10) and Dalton v. Angus (1)] 
show the subtleties and hair-splitting which 
even the most powerful intellects have to 
resort to, when rights are based upon 
patently false fictions instead of natural 
rights. The presumption of a lost grant 
made in the old English cases is said by 
Thesiger, L.J., in the Court of Appeal to be 
“not a presumptio juris et de jure, that is, not 
an absolute and ecnelusive bar, and that the 


(9) 3 Q. B. D. 85. 
(10) 4 Q. B. D. 162, 
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correct view on this point is that the presump- 
tion of acquiescence and the fiction of an 
agreement deduced therefrom 
where enjoyment of. an easement has 
been for asufficient period uninterrupted, is 
in the nature of an estoppel by conduct, 
which, while it is not conclusive so far as 


to prevent denial or explanation of the’ 
conduct, presents a bar to any simple 
denial of the fact, which is merely the’ 


legal inference drawn from the conduct.” 


See Peacock on Easements af page 148. ° 


Then there are old English cases in which 
it was ssid that a legal incompetence as 
regards the owner of the servient tene- 


ment to grant an easement, or a physical’ 
incapacity of being obstructed as regards’ 
prevent the’ 
presumption of an easement by lost grant. 


the easement itself, will 


Cotton, L. J., saidi in Angus v. Dalton (10) that 


“T wenty years’ enjoyment does not 
confer an absolute right, but raises a 
presumption of a modern lost grant 


which ts not capable of being rebutted by an 


ddmission of evidence that there was in fact’ 
no grant, unless supported by additional’ 


evidence that the adjoining owner was 


incapable of making a grant, or by any' 


other rebuttable, evidence.” 


. In the-6 House ‘of Lords case not only 
did the five Law Lords including Lord 
Chancellor Selbourne take 
second hearing, but the opinions of seven 
Judges of the High Court had been invited 
and forwarded to the House of Lords. 
Bowen, J., in the course of his opinion 
[See Dalton v. Angus (1)], says that 
enjoyment which is capable of interruption 
is, therefore, capable of ripening 
right of easement where such  interrup- 
tion does not occur. Then he adds: 
“Tt “might, perhaps, be added with some 
show of reason that the user ought,...to 
be "neither ` violent nor contentious. The 
neighbour, without actual interruption of 
the, user, ought perhaps, on principle, to 
be enabled by continuous and unmistakble 
protests to destory its peaceable character, 
and so to annul one of the conditions upon 
which the presumption of right.is raised.” 
And then he refers-to Falon v. Swansea 
Waterworks Company ` (3), though in that 
case what took place was not a mere 
verbal protest by the servient owner but 
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actual physical ‘obstruction added to the 


‘prosecution and conviction of the servant of 


the dominant owner for traspass. [See the 
Eaton v. Swansea Waterworks Co. (2).] 
The : House of Lords in Dalton v. 
Angus (1) held among other things that 
de facio enjoyment of the easement of support 
for 20 years raised an absolute presumption 
in favour of the dominant owner which 
cannot ba rebutted by proof that a grant had 
not been made. To use the language of 
Peacock i in his book on Easements, page 413: 
“Tn the early partofthe nineteenth century, 
when war was.- made on all legal 
fictions and ’that of a lost grant fell into 
disfavour, the Legislature determined to 
remove the blot on the administration 
of justice which arose from thus forcing 
the conscienées of juries, and to sub- 
stitute a direct for an indirect method of 
lessening the period of prescription.” 
Then it was that Acts 2 and 3 of 
William IV, known as the English Preserip- 
tion Act and Lord Tenterden’s Act, were 
passed. In Arzan v. Rakhal Chunder Roy 
Chowdhry (11) decided in 1883, Garth, 
C.J., refused: to follow the view put forward 
in some English cases as to the necessity 
of knowledge and acquiescence on the 
part of ‘the  servient owner for the 
aequisition of a prescriptive easement 
under the Limitation Act of 1877. If I 
may say so with respect, I entirely 
agree with him. As regards the question 
when a staturory prescriptive right has 
been acquired under the  Easements Act, 
it seems to me neither necessary nor 
proper to go into the questions of lost 


grants, acquiescence, consent and so on, 
. which occupy. so much space in the’ 
English Reports. I think if cannot be 


. argued‘ that when a man has been openly 


and adversely and yet peaceably enjoying 
the easement as of right without interrup- 
tion for 20 years till two years before 


date .of suit, the fact that the servient. 
owner was a lunatic or was in jail, 
could prevent the acquisition of the 


title by prescription under the Easements’ 
Act. 


As regards the meaning of the word. 
‘peaceable’, I am inclined: to hold that. it 


(11) 10 6. 214, 
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means ihat -the plaintiff who claims to 
be the domirant owner has neither been 
obliged to resort io physical force himself 
at any time io cxercise bis right within 


the 20 years expiring within two years 
. of the suit, nor bad he been prevented 
by the use of phyiscal force: by the 


defendant in his enjoyment of such right. 
I do not think that oral oppositions and 
oral expressions of dissent by the defend- 
ant can prevent ihe enjoyment being 
] peaceable. The word “contentious” used 
in some English cases is of very ambigu- 
ous significance. Though I have not beeu 
able to find any English case where 
mere verbal contentions (without resort to 
litigation) have been held to prevent the 
enjoyment from being peaceable, it seems 
that in Roman Law, the acquisition of 
prescriptive right will be interrupted 
even by verbal contentions (See Gale on 


Easements, page 231). Assuming, however, 


that Iam wrong inmy above view and 
that even verbal contentions will 
the acquisition of a 
under the Statute Law, that is Act V 
of 1882, I am quite clear that in this 
case, the lower Courts were not justified 
in reading the plaint: as if it claimed 
the prescriptive right of easement only or 
even mainly under the Statute Law. There 
is not a word said about the Easements 
Act or the Limitation Act in the plaint. 
The 5th paragraph mentions the use of 
the path by the plaintiffs and their ancestors 
for 30 years. The path is called “a mamul” 
path in paragraph 13 of the plaint. 

It bas been held by the Privy Council 
in Rajrup Koer v. Alul Hossein (8) that 
& plaintiff need not rely upon the 
statutory prescriptive right given to him 
under the Limitation Act of 1871, section 
27 (which corresponds to section 26 of 
the later Limitation Acts, and to 
section 15 of the | Easements Act). “As 
their Lordships state at page 403; 
“The object of the Statute was to 


prescriptive right 


make more easy the establishment of rights. 
of this description, by allowing an enjoyment, 


of 2ù years, if exercised under the, 
conditions prescribed by the Act, to give, 
without more, a title to easements. 


But the Statute ?s remedial, and ds 9 either 
prohibitory nor exhaustive, Aman may acquire 
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a title under it who has no other right at all,» 
but it does xot exclude or interfere "with other" 
titles and modes of acquiring easements. Their; 
Lordships think that, in this ease, there- 
is abundant evidence upon  the' facts: 
found by the Courts for presuming the: 
existence of a grant at some distant period. 
of time." 

That being so, the ‘plaintif does not 
require the aid of the Statute and- his right;, 
therefore, is not. in any degree interfered‘ 
with by the provisions of section 27, 
(that is, as to the period ending within 
the two years before suit upon which the’ 
District Munsif relied). Hence it has been 
held in numerous cases that where open: 
enjoyment has taken place fora long series’ 
of years, title by preseription was acquired 
independently of the Statute and a suit to 
establish that right can be brought within h 
12 years after the obstruction. Ina case in’ 
Karupan Zemindar v. Merangi Zemindar (12). 
an enjoyment for 18 years which ceased 
seven years before suit was held to give a 
prescriptive right. I think I am bound by. 
ihe decision in Karupan Zemindar v. 
Merangi Zemindar (12), which has never been 
dissented from. See also Arri Jagirdar ve 
Secretary of State for India (18), Punja 
Kuvarji v. Bai Kuvar (14), Achul Mahta v. 
Rajun Mahta (15), Koylash Chander ‘Ghose. 
v. Sonatun Chung Baroote(16 , Charu Surnokar’ 
v. Dokour’ Chunder, Thakoor (17), Arzan v. 
Rakhal Chunder Roy Ohowdhry (11), : 
Hargovandas Lakhmidas v. Bajibhai Jüjibhat * 
(18) and Eshan Chandra Samanta v. M: 
Mont Singh (19). : 


As in this case more than 20 years’ enjoy-. 
ment before 1907 has been proved, even 
assuming the validity of the defendant’s 
contention that the obstruction by word of. 
mouth which took place in 1907 will prevent’ 
the acquisition of the statutory right of 
prescription, an easement by prescription 


-(15) 
(16) 
ans ' 056; 10 C. 
as B. 222, 

(19) 85 C. 851. ; 
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means that -the plaintiff who claims to 
be the domirant owner has neither been 
obliged 1o resort io physical force himself 
at any time io cxercise his right within 
the 90 years expiring within two years 
. of ihe suit, nor bad he been prevented 
by the use of phyiscal force: by the 
defendant in his enjoyment of such right. 
I do not think that cral oppositions and 
oral expressions of dissent by the defend- 
ant can prevent the enjoyment being 
` peaceable. The word “contentious” used 
in some English cases is of very ambigu- 
ous significance. Though I have not beeu 
able to find any English case where 
mere verbal contentions (without resort to 
litigation) have been held to prevent the 
enjoyment from being peaceable, it seems 
that in Roman Law, the acquisition of 
prescriptive right will be interrupted 
even by verbal contentions (See Gale on 


Easements, page 231). Assuming, however, 


that lam wrenginmy above view and 
that even verbal contentions will 
the acquisition of a prescriptive right 
under the Statute Law, that is Act V 
of 1882, I am quite clear that in this 
case, the lower Courts were not justified 
in reading the plainte as if it claimed 
the prescriptive right of easement only or 
even mainly under the Statute Law. There 
js not a word said about the Easements 
Act or the Limitation Act in the plaint. 
The 5th paragraph mentions the use of 
the path by the plaintiffs and their ancestors 
for 30 years. The path is called “a mamul” 
path in paragraph 13 of the plaint. 

It has been held by the Privy Council 
in Rajrup Koer v. Alul Hossein (8) that 
á plaintiff need not rely upon the 
statutory prescriptive right given to him 
under the Limitation Act of 1871, section 
27 (which corresponds to section 26 of 


the later Limitation Acts, and to 
section 15 of the Basements Act). “As 
their Lordships state at page 403: 
“The object of the Statute was to 


make more easy the establishment of rights. 
of this description, by allowing an enjoyment, 
the 


of Qu years, if exercised under 
conditions prescribed by the Act, to give, 
without more, a title to easements. 
But the Statute is remedial, and ds. » either 
prohibitory nor exhaustive, A man may acquire 
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a title under it who has mb other: right at all,» 
but it does xot exclude or interfere ‘wtih other 
titles and modes of acquiring easements. Their, 
Lordships think that, in this ¢ase, there- 
is abundant evidence upon  the' facts: 
found by the Courts for presuming the: 
existence of a grant at some distant periods 
of time," 

That being so, the ‘plaintif does not 
require the aid of the Statute and- his right, 
therefore, is not.in any degree interfered‘ 
with by the provisions of section 27, 
(that is, as to the period ending within 
the two years before suit upon which the’ : 
District Munsif relied). Hence it has been 
held in numerous’ cases that where open- 
enjoyment has taken place for a long series’ 
of years, title by prescripticn was acquired 
independently of the Statute and a suit to 
establish that right can be brought within ' 
12 years after the obstruction. Ina case im 
Karupan Zemindar v. Merangi Zemindar (12). 
an enjoyment for 18 years which ceased 
seven years before suit was held to give a 
prescriptive right. I think I am bound by: 
the decision in  Karupan Zemindar v. 
Merangi Zemindar (12), which has never been 
dissented from. See also Arri Jagirdar v. 
Secretary of State for India (18), Punja 
Kuvarji v. Bai Kurar (14), Achul Mahta v. 
Rajun Mahta (15), Koylash Chunder "Glliose. 
v. Sonatun Ohung Barooie(16 , Charu Surnokar' 
v. JDokouri Chunder, Thakoor (17), Arzan v." 
Rakhal Chander Roy Chowdhry -(11),° 
Hargovandas Lakhmidas v. Bajrbhat Jiibhat * 
(18) and Eshan Chandra Samanta v. M 
Mond Singh (19). ; 


As in this case more than 20 years’ enjoy-. 
ment before 1907 has been proved, even 
assuming the validity of the defendant’s 
contention that fhe obstruction by word of. 
mouth which took place in 1907 will prevent’ 
the acquisition of the statutory right of 
prescription, an easement by prescription 


(12) 5 M. 258; 6 Ind. Jur, 465 
n 5 M. 226, 
(14) 6 B. 20. i 
-(15) 6 C. 812 
(16) 7 C. 182; 8 O'L. R. 281. 
(17) 8 C. 956; 10 C. L. R 577. 
oe 14 B. 222, 
(19) 35 C. 851. 4 
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means that -the plaintiff who claims to 
be the domirant owner has neither been 
obliged 1o resort io physical force himself 
at any time io cxercise his right within 
the 90 years expiring within two years 
. of ihe suit, nor bad he been prevented 
by the use of phyiscal force: by the 
defendant in his enjoyment of such right. 
I do not think that oral oppositions and 
oral expressions of dissent by the defend- 
ant can prevent the enjoyment being 
` peaceable. The word “contentious” used 
in some English cases is of very ambigu- 
ous significance. Though I have not beeu 
able to find any English case where 
mere verbal contentions (without resort to 
litigation) have been held to prevent the 
enjoyment from being peaceable, it seems 
that in Roman Law, the acquisition of 
prescriptive right will be interrupted 
even by verbal contentions (See Gale on 


Easements, page 231). Assuming, however, 


that lam wrenginmy above view and 
that even verbal contentions will 
the acquisition of a prescriptive right 
under the Statute Law, that is Act V 
of 1882, I am quite clear that in this 
case, the lower Courts were not justified 
in reading the plainte as if it claimed 
the prescriptive right of easement only or 
even mainly under the Statute Law. There 
js not a word said about the Easements 
Act or the Limitation Act in the plaint. 
The 5th paragraph mentions the use of 
the path by the plaintiffs and their ancestors 
for 30 years. The path is called “a mamul” 
path in paragraph 13 of the plaint. 

It has been held by the Privy Council 
in Rajrup Koer v. Alul Hossein (8) that 
á plaintiff need not rely upon the 
statutory prescriptive right given to him 
under the Limitation Act of 1871, section 
27 (which corresponds to section 26 of 


the later Limitation Acts, and to 
section 15 of the Basements Act). “As 
their Lordships state at page 403: 
“The object of the Statute was to 


make more easy the establishment of rights. 
of this description, by allowing an enjoyment, 
the 


of Qu years, if exercised under 
conditions prescribed by the Act, to give, 
without more, a title to easements. 
But the Statute is remedial, and ts » either 
prohibitory nor exhaustive, A man may acquire 
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a title under it who has mb other’ right at all,» 
but it does xot exclude or interfere ‘wtih other 
titles and modes of acquiring easements. Their, 
Lordships think that, in this ¢ase, there- 
is abundant evidence upon  the' facts: 
found by the Courts for presuming the: 
existence of a grant at some distant periode 
of time," 

That being so, the ‘plaintiff does not 
require the aid of the Statute and- his. right, 
therefore, is not.in any degree interfered‘ 
with by the provisions of section 27, 
(that is, as to the period ending within 
the two years before suit upon which the’ : 
District Munsif relied). Hence it has been 
held in numerous’ cases that where open- 
enjoyment has taken place for a long series’ 
of years, title by prescripticn was acquired 
independently of the Statute and a suit to 
establish that right can be brought within ' 
12 years after the obstruction. Ina case im 
Karupan Zemindar v. Merangi Zemindar (12). 
an enjoyment for 18 years which ceased 
seven years before suit was held to give a 
prescriptive right. I think I am bound by: 
the decision in  Karupan Zemindar v. 
Merangi Zemindar (12), which has never been 
dissented from. See also Arni Jagirdar v. 
Secretary of State for India (18), Punja 
Kuvarji v. Bat Kurar (14), Achul Mahta v. 
Rajun MaMa (15), Koylash Chunder "Glliose. 
v. Sonatun Ohung Barooie(16 , Charu Surnokar' 
v. JDokouri Chunder, Thakoor (17), Arzan v." 
Rakhal Chander Roy Chowdhry -(11),° 
Hargovandas Lakhmidas v. Bajrbhat Jiibhat * 
(18) and Eshan Chandra Samanta v. M 
Mond Singh (19). ; 


As in this case more than 20 years’ enjoy-. 
ment before 1907 has been proved, even 
assuming the validity of the defendant’s 
contention that fhe obstruction by word of. 
mouth which took place in 1907 will prevent’ 
the acquisition of the statutory right of 
prescription, an easement by prescription 


(12) 5 M. 258; 6 Ind. Jur, 465 
n 5 M. 226, 
(14) 6 B. 20. | 
-(15) 6 C. 812 
(16) 7 C. 182; 8 O'L. R. 281. 
(17) 8 C. 956; 10 C. L. R 577. 
oe 14 B. 222, 
(19) 35 C. 851. 4 
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means that -the plaintiff who claims to 
be the domirant owner has neither been 
obliged 1o resort io physical force himself 
at any time io cxercise his right within 
the 90 years expiring within two years 
. of ihe suit, nor bad he been prevented 
by the use of phyiscal force: by the 
defendant in his enjoyment of such right. 
I do not think that oral oppositions and 
oral expressions of dissent by the defend- 
ant can prevent the enjoyment being 
` peaceable. The word “contentious” used 
in some English cases is of very ambigu- 
ous significance. Though I have not beeu 
able to find any English case where 
mere verbal contentions (without resort to 
litigation) have been held to prevent the 
enjoyment from being peaceable, it seems 
that in Roman Law, the acquisition of 
prescriptive right will be interrupted 
even by verbal contentions (See Gale on 


Easements, page 231). Assuming, however, 


that lam wrenginmy above view and 
that even verbal contentions will 
the acquisition of a prescriptive right 
under the Statute Law, that is Act V 
of 1882, I am quite clear that in this 
case, the lower Courts were not justified 
in reading the plainte as if it claimed 
the prescriptive right of easement only or 
even mainly under the Statute Law. There 
js not a word said about the Easements 
Act or the Limitation Act in the plaint. 
The 5th paragraph mentions the use of 
the path by the plaintiffs and their ancestors 
for 30 years. The path is called “a mamul” 
path in paragraph 13 of the plaint. 

It has been held by the Privy Council 
in Rajrup Koer v. Alul Hossein (8) that 
á plaintiff need not rely upon the 
statutory prescriptive right given to him 
under the Limitation Act of 1871, section 
27 (which corresponds to section 26 of 


the later Limitation Acts, and to 
section 15 of the Basements Act). “As 
their Lordships state at page 403: 
“The object of the Statute was to 


make more easy the establishment of rights. 
of this description, by allowing an enjoyment, 
the 


of Qu years, if exercised under 
conditions prescribed by the Act, to give, 
without more, a title to easements. 
But the Statute is remedial, and ts » either 
prohibitory nor exhaustive, A man may acquire 
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a title under it who has mb other’ right at all,» 
but it does xot exclude or interfere ‘wtih other 
titles and modes of acquiring easements. Their, 
Lordships think that, in this ¢ase, there- 
is abundant evidence upon  the' facts: 
found by the Courts for presuming the: 
existence of a grant at some distant periode 
of time," 

That being so, the ‘plaintiff does not 
require the aid of the Statute and- his. right, 
therefore, is not.in any degree interfered‘ 
with by the provisions of section 27, 
(that is, as to the period ending within 
the two years before suit upon whichthe’ : 
District Munsif relied). Hence it has been 
held in numerous’ cases that where open- 
enjoyment has taken place for a long series’ 
of years, title by prescription was acquired 
independently of the Statute and a suit to 
establish that right can be brought within ' 
12 years after the obstruction. Ina case im 
Karupan Zemindar v. Merangi Zemindar (12). 
an enjoyment for 18 years which ceased 
seven years before suit was held to give a 
prescriptive right. I think I am bound by: 
the decision in  Karupan Zemindar v. 
Merangi Zemindar (12), which has never been 
dissented from. See also Arni Jagirdar v. 
Secretary of State for India (18), Punja 
Kuvarji v. Bai Kurar (14), Achul Mahta v. 
Rajun Mahta (15), Koylash Chunder "Glliose. 
v. Sonatun Ohung Barooie(16 , Charu Surnokar’ 
v. Dokourt Chunder, Thakoor (17), Arzan v." 
Rakhal Chander Roy Chowdhry -(11),° 
Hargovandas Lakhmidas v. Bajrbhat Jüjibha£ * 
(18) and Eshan Chandra Samanta v. Ad ' 
Mond Singh (19). ; 


As in this case more than 20 years’ enjoy-. 
ment before 1907 has been proved, even 
assuming the validity of the defendant’s 
contention that fhe obstruction by word of. 
mouth which took place in 1907 will prevent’ 
the acquisition of the statutory right of 
prescription, an easement by prescription 
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means that -the plaintiff who claims to 
be the dominant owner has neither been 
obliged 1o resort io physical force himself 
at any time io cxercise his right within 
the 20 years expiring within two years 
. of ihe suit, nor bad he been prevented 
by the use of phyiscal force: by the 
defendant in his enjoyment of such right. 
I do not think that oral oppositions and 
oral expressions of dissent by the defend- 
ant can prevent the enjoyment being 
` peaceable. The word “contentious” used 
in some English cases is of very ambigu- 
ous significance. Though I have not beeu 
able to find any English case where 
mere verbal contentions (without resort to 
litigation) have been held to prevent the 
enjoyment from being peaceable, it seems 
that in Roman Law, the acquisition of 
prescriptive right will be interrupted 
even by verbal contentions (See Gale on 


Easements, page 231). Assuming, however, 


that lam wrenginmy above view and 
that even verbal contentions will 
the acquisition of a prescriptive right 
under the Statute Law, that is Act V 
of 1882, I am quite clear that in this 
case, the lower Courts were not justified 
in reading the plainte as if it claimed 
the prescriptive right of easement only or 
even mainly under the Statute Law. There 
js not a word said about the Easements 
Act or the Limitation Act in the plaint. 
The 5th paragraph mentions the use of 
the path by the plaintiffs and their ancestors 
for 30 years. The path is called “a mamul” 
path in paragraph 13 of the plaint. 

It has been held by the Privy Council 
in Rajrup Koer v. Alul Hossein (8) that 
á plaintiff need not rely upon the 
statutory prescriptive right given to him 
under the Limitation Act of 1871, section 
27 (which corresponds to section 26 of 


the later Limitation Acts, and to 
section 15 of the Basements Act). “As 
their Lordships state at page 403: 
“The object of the Statute was to 


make more easy the establishment of rights. 
of this description, by allowing an enjoyment, 
the 


of Qu years, if exercised under 
conditions prescribed by the Act, to give, 
without more, a title to easements. 
But the Statute is remedial, and ds. » either 
prohibitory nor exhaustive, A man may acquire 
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be the domirant owner has neither been 
obliged 1o resort io physical force himself 
at any time io cxercise his right within 
the 90 years expiring within two years 
. of ihe suit, nor bad he been prevented 
by the use of phyiscal force: by the 
defendant in his enjoyment of such right. 
I do not think that oral oppositions and 
oral expressions of dissent by the defend- 
ant can prevent the enjoyment being 
` peaceable. The word “contentious” used 
in some English cases is of very ambigu- 
ous significance. Though I have not beeu 
able to find any English case where 
mere verbal contentions (without resort to 
litigation) have been held to prevent the 
enjoyment from being peaceable, it seems 
that in Roman Law, the acquisition of 
prescriptive right will be interrupted 
even by verbal contentions (See Gale on 


Easements, page 231). Assuming, however, 


that lam wrenginmy above view and 
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the acquisition of a prescriptive right 
under the Statute Law, that is Act V 
of 1882, I am quite clear that in this 
case, the lower Courts were not justified 
in reading the plainte as if it claimed 
the prescriptive right of easement only or 
even mainly under the Statute Law. There 
js not a word said about the Easements 
Act or the Limitation Act in the plaint. 
The 5th paragraph mentions the use of 
the path by the plaintiffs and their ancestors 
for 30 years. The path is called “a mamul” 
path in paragraph 13 of the plaint. 

It has been held by the Privy Council 
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á plaintiff need not rely upon the 
statutory prescriptive right given to him 
under the Limitation Act of 1871, section 
27 (which corresponds to section 26 of 
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their Lordships state at page 403: 
“The object of the Statute was to 
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found by the Courts for presuming the: 
existence of a grant at some distant periods 
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held in numerous’ cases that where open- 
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of years, title by prescripticn was acquired 
independently of the Statute and a suit to 
establish that right can be brought within ' 
12 years after the obstruction. Ina case im 
Karupan Zemindar v. Merangi Zemindar (12). 
an enjoyment for 18 years which ceased 
seven years before suit was held to give a 
prescriptive right. I think I am bound by: 
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Merangi Zemindar (12), which has never been 
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Mond Singh (19). ; 


As in this case more than 20 years’ enjoy-. 
ment before 1907 has been proved, even 
assuming the validity of the defendant’s 
contention that fhe obstruction by word of. 
mouth which took place in 1907 will prevent’ 
the acquisition of the statutory right of 
prescription, an easement by prescription 
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means that -the plaintiff who claims to 
be the domirant owner has neither been 
obliged 1o resort io physical force himself 
at any time io cxercise his right within 
the 20 years expiring within two years 
. of the suit, nor bad he been prevented 
by the use of phyiscal force: by the 
defendant in his enjoyment of such right. 
I do not think that oral oppositions and 
oral expressions of dissent by the defend- 
ant can prevent the enjoyment being 
` peaceable. The word “contentious” used 
in some English cases is of very ambigu- 
ous significance. Though I have not beeu 
able to find any English case where 
mere verbal contentions (without resort to 
litigation) have been held to prevent the 
enjoyment from being peaceable, it seems 
that in Roman Law, the acquisition of 
prescriptive right will be interrupted 
even by verbal contentions (See Gale on 
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that lam wrenginmy above view and 
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under the Statute Law, that is Aet V 
of 1882, I am quite clear that in this 
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in reading the plainte as if it claimed 
the prescriptive right of easement only or 
even mainly under the Statute Law. There 
js not a word said about the Easements 
Act or the Limitation Act in the plaint. 
The 5th paragraph mentions the use of 
the path by the plaintiffs and their ancestors 
for 30 years. The path is called “a mamul” 
path in paragraph 13 of the plaint. 

It has been held by the Privy Council 
in Rajrup Koer v. Alul Hossein (8) that 
á plaintiff need not rely upon the 
statutory prescriptive right given to him 
under the Limitation Act of 1871, section 
27 (which corresponds to section 26 of 


the later Limitation Acts, and to 
section 15 of the Basements Act). “As 
their Lordships state at page 403: 
“The object of the Statute was to 
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a title under it who has mb other: right at all,» 
but it does xot exclude or interfere ‘wtih other 
titles and modes of acquiring easements. Their, 
Lordships think that, in this ¢ase, there- 
is abundant evidence upon  the' facts: 
found by the Courts for presuming the: 
existence of a grant at some distant periode 
of time," 

That being so, the ‘plaintiff does not 
require the aid of the Statute and- his. right, 
therefore, is not.in any degree interfered‘ 
with by the provisions of section 27, 
(that is, as to the period ending within 
the two years before suit upon whichthe’ : 
District Munsif relied). Hence it has been 
held in numerous’ cases that where open- 
enjoyment has taken place for a long series’ 
of years, title by prescripticn was acquired 
independently of the Statute and a suit to 
establish that right can be brought within ' 
12 years after the obstruction. Ina case im 
Karupan Zemindar v. Merangi Zemindar (12). 
an enjoyment for 18 years which ceased 
seven years before suit was held to give a 
prescriptive right. I think I am bound by: 
the decision in  Karupan Zemindar v. 
Merangi Zemindar (12), which has never been 
dissented from. See also Arni Jagirdar v. 
Secretary of State for India (18), Punja 
Kuvarji v. Bat Kurar (14), Achul Mahta v. 
Rajun MaMa (15), Koylash Chunder "Glliose. 
v. Sonatun Ohung Barooie(16 , Charu Surnokar' 
v. JDokouri Chunder, Thakoor (17), Arzan v." 
Rakhal Chander Roy Chowdhry -(11),° 
Hargovandas Lakhmidas v. Bajrbhat Jiibhat * 
(18) and Eshan Chandra Samanta v. M 
Mond Singh (19). ; 


As in this case more than 20 years’ enjoy-. 
ment before 1907 has been proved, even 
assuming the validity of the defendant’s 
contention that fhe obstruction by word of. 
mouth which took place in 1907 will prevent’ 
the acquisition of the statutory right of 
prescription, an easement by prescription 
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means that -the plaintiff who claims to 
be the domirant owner has neither been 
obliged 1o resort io physical force himself 
at any time io cxercise his right within 
the 20 years expiring within two years 
. of the suit, nor bad he been prevented 
by the use of phyiscal force: by the 
defendant in his enjoyment of such right. 
I do not think that oral oppositions and 
oral expressions of dissent by the defend- 
ant can prevent the enjoyment being 
` peaceable. The word “contentious” used 
in some English cases is of very ambigu- 
ous significance. Though I have not beeu 
able to find any English case where 
mere verbal contentions (without resort to 
litigation) have been held to prevent the 
enjoyment from being peaceable, it seems 
that in Roman Law, the acquisition of 
prescriptive right will be interrupted 
even by verbal contentions (See Gale on 


Easements, page 231). Assuming, however, 


that lam wrenginmy above view and 
that even verbal contentions will 
the acquisition of a prescriptive right 
under the Statute Law, that is Act V 
of 1882, I am quite clear that in this 
case, the lower Courts were not justified 
in reading the plainte as if it claimed 
the prescriptive right of easement only or 
even mainly under the Statute Law. There 
js not a word said about the Easements 
Act or the Limitation Act in the plaint. 
The 5th paragraph mentions the use of 
the path by the plaintiffs and their ancestors 
for 30 years. The path is called “a mamul” 
path in paragraph 13 of the plaint. 

It has been held by the Privy Council 
in Rajrup Koer v. Alul Hossein (8) that 
á plaintiff need not rely upon the 
statutory prescriptive right given to him 
under the Limitation Act of 1871, section 
27 (which corresponds to section 26 of 


the later Limitation Acts, and to 
section 15 of the Basements Act). “As 
their Lordships state at page 403: 
“The object of the Statute was to 


make more easy the establishment of rights. 
of this description, by allowing an enjoyment, 
the 


of Qu years, if exercised under 
conditions prescribed by the Act, to give, 
without more, a title to easements. 
But the Statute is remedial, and ds.» either 
prohibitory nor exhaustive, A man may acquire 
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a title under it who has mb other’ right at all,» 
but it does xot exclude or interfere ‘wtih other 
titles and modes of acquiring easements. Their, 
Lordships think that, in this ¢ase, there- 
is abundant evidence upon  the' facts: 
found by the Courts for presuming the: 
existence of a grant at some distant periode 
of time," 

That being so, the ‘plaintiff does not 
require the aid of the Statute and- his. right, 
therefore, is not.in any degree interfered‘ 
with by the provisions of section 27, 
(that is, as to the period ending within 
the two years before suit upon whichthe’ : 
District Munsif relied). Hence it has been 
held in numerous cases that where open- 
enjoyment has taken place for a long series’ 
of years, title by prescription was acquired 
independently of the Statute and a suit to 
establish that right can be brought within ' 
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Karupan Zemindar v. Merangi Zemindar (12). 
an enjoyment for 18 years which ceased 
seven years before suit was held to give a 
prescriptive right. I think I am bound by: 
the decision in Karupan Zemindar v. 
Merangi Zemindar (12), which has never been 
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Ttakhal Ohunder Roy Chowdhry -(11),° 
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Mond Singh (19). ; 


As in this case more than 20 years’ enjoy-. 
ment before 1907 has been proved, even 
assuming the validity of the defendant’s 
contention that fhe obstruction by word of. 
mouth which took place in 1907 will prevent’ 
the acquisition of the statutory right of 
prescription, an easement by prescription 
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means that -the plaintiff who claims to 
be the domirant owner has neither been 
obliged 1o resort io physical force himself 
at any time io cxercise his right within 
the 90 years expiring within two years 
. of ihe suit, nor bad he been prevented 
by the use of phyiscal force: by the 
defendant in his enjoyment of such right. 
I do not think that oral oppositions and 
oral expressions of dissent by the defend- 
ant can prevent the enjoyment being 
` peaceable. The word “contentious” used 
in some English cases is of very ambigu- 
ous significance. Though I have not beeu 
able to find any English case where 
mere verbal contentions (without resort to 
litigation) have been held to prevent the 
enjoyment from being peaceable, it seems 
that in Roman Law, the acquisition of 
prescriptive right will be interrupted 
even by verbal contentions (See Gale on 


Easements, page 231). Assuming, however, 


that lam wrenginmy above view and 
that even verbal contentions will 
the acquisition of a prescriptive right 
under the Statute Law, that is Act V 
of 1882, I am quite clear that in this 
case, the lower Courts were not justified 
in reading the plainte as if it claimed 
the prescriptive right of easement only or 
even mainly under the Statute Law. There 
js not a word said about the Easements 
Act or the Limitation Act in the plaint. 
The 5th paragraph mentions the use of 
the path by the plaintiffs and their ancestors 
for 30 years. The path is called “a mamul” 
path in paragraph 13 of the plaint. 

It has been held by the Privy Council 
in Rajrup Koer v. Alul Hossein (8) that 
á plaintiff need not rely upon the 
statutory prescriptive right given to him 
under the Limitation Act of 1871, section 
27 (which corresponds to section 26 of 


the later Limitation Acts, and to 
section 15 of the Basements Act). “As 
their Lordships state at page 403: 
“The object of the Statute was to 


make more easy the establishment of rights. 
of this description, by allowing an enjoyment, 
the 


of Qu years, if exercised under 
conditions prescribed by the Act, to give, 
without more, a title to easements. 
But the Statute is remedial, and ds.» either 
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a title under it who has mb other: right at all,» 
but it does xot exclude or interfere ‘wtih other 
titles and modes of acquiring easements. Their, 
Lordships think that, in this ¢ase, there- 
is abundant evidence upon  the' facts: 
found by the Courts for presuming the: 
existence of a grant at some distant periods 
of time," 

That being so, the ‘plaintiff does not 
require the aid of the Statute and- his. right, 
therefore, is not.in any degree interfered‘ 
with by the provisions of section 27, 
(that is, as to the period ending within 
the two years before suit upon whichthe’ : 
District Munsif relied). Hence it has been 
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enjoyment has taken place for a long series’ 
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independently of the Statute and a suit to 
establish that right can be brought within ' 
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an enjoyment for 18 years which ceased 
seven years before suit was held to give a 
prescriptive right. I think I am bound by: 
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Merangi Zemindar (12), which has never been 
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means that -the plaintiff who claims to 
be the domirant owner has neither been 
obliged 1o resort io physical force himself 
at any time io cxercise his right within 
the 20 years expiring within two years 
. of ihe suit, nor bad he been prevented 
by the use of phyiscal force: by the 
defendant in his enjoyment of such right. 
I do not think that oral oppositions and 
oral expressions of dissent by the defend- 
ant can prevent the enjoyment being 
` peaceable. The word “contentious” used 
in some English cases is of very ambigu- 
ous significance. Though I have not beeu 
able to find any English case where 
mere verbal contentions (without resort to 
litigation) have been held to prevent the 
enjoyment from being peaceable, it seems 
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prescriptive right will be interrupted 
even by verbal contentions (See Gale on 
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under the Statute Law, that is Aet V 
of 1882, I am quite clear that in this 
case, the lower Courts were not justified 
in reading the plainte as if it claimed 
the prescriptive right of easement only or 
even mainly under the Statute Law. There 
js not a word said about the Easements 
Act or the Limitation Act in the plaint. 
The 5th paragraph mentions the use of 
the path by the plaintiffs and their ancestors 
for 30 years. The path is called “a mamul” 
path in paragraph 13 of the plaint. 

It has been held by the Privy Council 
in Rajrup Koer v. Alul Hossein (8) that 
á plaintiff need not rely upon the 
statutory prescriptive right given to him 
under the Limitation Act of 1871, section 
27 (which corresponds to section 26 of 
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but it does xot exclude or interfere ‘wtih other 
titles and modes of acquiring easements. Their, 
Lordships think that, in this ¢ase, there- 
is abundant evidence upon  the' facts: 
found by the Courts for presuming the: 
existence of a grant at some distant periode 
of time," 

That being so, the ‘plaintiff does not 
require the aid of the Statute and- his. right, 
therefore, is not.in any degree interfered‘ 
with by the provisions of section 27, 
(that is, as to the period ending within 
the two years before suit upon which the’ : 
District Munsif relied). Hence it has been 
held in numerous cases that where open- 
enjoyment has taken place for a long series’ 
of years, title by prescription was acquired 
independently of the Statute and a suit to 
establish that right can be brought within ' 
12 years after the obstruction. Ina case im 
Karupan Zemindar v. Merangi Zemindar (12). 
an enjoyment for 18 years which ceased 
seven years before suit was held to give a 
prescriptive right. I think I am bound by: 
the decision in  Karupan Zemindar v. 
Merangi Zemindar (12), which has never been 
dissented from. See also Arni Jagirdar v. 
Secretary of State for India (18), Punja 
Kuvarji v. Bat Kurar (14), Achul Mahta v. 
Rajun MaMa (15), Koylash Chunder "Glliose. 
v. Sonatun Ohung Barooie(16 , Charu Surnokar' 
v. JDokouri Chunder, Thakoor (17), Arzan vy." 
Rakhal Chander Roy Chowdhry -(11),° 
Hargovandas Lakhmidas v. Bajrbhat Jijibhat * 
(18) and Eshan Chandra Samanta v. M^ 
Mond Singh (19). ; 


As in this case more than 20 years’ enjoy-. 
ment before 1907 has been proved, even 
assuming the validity of the defendant’s 
contention that fhe obstruction by word of. 
mouth which took place in 1907 will prevent’ 
the acquisition of the statutory right of 
prescription, an easement by prescription 


(12) 5 M. 258; 6 Ind. Jur, 465 
n 5 M. 226, 
(14) 6 B. 20. i 
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means that -the plaintiff who claims to 
be the dominant owner has neither been 
obliged 1o resort io physical force himself 
at any time io cxercise his right within 
the 20 years expiring within two years 
. of ihe suit, nor bad he been prevented 
by the use of phyiscal force: by the 
defendant in his enjoyment of such right. 
I do not think that oral oppositions and 
oral expressions of dissent by the defend- 
ant can prevent the enjoyment being 
` peaceable. The word “contentious” used 
in some English cases is of very ambigu- 
ous significance. Though I have not beeu 
able to find any English case where 
mere verbal contentions (without resort to 
litigation) have been held to prevent the 
enjoyment from being peaceable, it seems 
that in Roman Law, the acquisition of 
prescriptive right will be interrupted 
even by verbal contentions (See Gale on 


Easements, page 231). Assuming, however, 


that lam wrenginmy above view and 
that even verbal contentions will 
the acquisition of a prescriptive right 
under the Statute Law, that is Act V 
of 1882, I am quite clear that in this 
case, the lower Courts were not justified 
in reading the plainte as if it claimed 
the prescriptive right of easement only or 
even mainly under the Statute Law. There 
js not a word said about the Easements 
Act or the Limitation Act in the plaint. 
The 5th paragraph mentions the use of 
the path by the plaintiffs and their ancestors 
for 30 years. The path is called “a mamul” 
path in paragraph 13 of the plaint. 

It has been held by the Privy Council 
in Rajrup Koer v. Alul Hossein (8) that 
á plaintiff need not rely upon the 
statutory prescriptive right given to him 
under the Limitation Act of 1871, section 
27 (which corresponds to section 26 of 


the later Limitation Acts, and to 
section 15 of the Basements Act). “As 
their Lordships state at page 403: 
“The object of the Statute was to 


make more easy the establishment of rights. 
of this description, by allowing an enjoyment, 
the 


of Qu years, if exercised under 
conditions prescribed by the Act, to give, 
without more, a title to easements. 
But the Statute is remedial, and vs.» either 
prohibitory nor exhaustive, A man may acquire 
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prevent. 


= kadis, 
a title under it who has no other: right at all,» 
but it does xot exclude or interfere ‘wtih other 
titles and modes of acquiring easements. Their, 
Lordships think that, in this ¢ase, there- 
is abundant evidence upon  the' facts: 
found by the Courts for presuming the: 
existence of a grant at some distant periode 
of time," 

That being so, the ‘plaintiff does not 
require the aid of the Statute and- his. right, 
therefore, is not.in any degree interfered‘ 
with by the provisions of section 27, 
(that is, as to the period ending within 
the two years before suit upon whichthe’ : 
District Munsif relied). Hence it has been 
held in numerous cases that where open- 
enjoyment has taken place for a long series’ 
of years, title by prescripticn was acquired 
independently of the Statute and a suit to 
establish that right can be brought within ' 
12 years after the obstruction. Ina case in’ 
Karupan Zemindar v. Merangi Zemindar (12). 
an enjoyment for 18 years which ceased 
seven years before suit was held to give a 
prescriptive right. I think I am bound by: 
the decision in  Karupan Zemindar v. 
Merangi Zemindar (12), which has never been 
dissented from. See also Arri Jagirdar v. 
Secretary of State for India (18), Punja 
Kuvarji v. Bat Kurar (14), Achul Mahta v. 
Rajun MaMa (15), Koylash Chunder "Glliose. 
v. Sonatun Ohung Barooie(16 , Charu Surnokar' 
v. JDokouri Chunder, Thakoor (17), Arzan v." 
Rakhal Chander Roy Chowdhry -(11),° 
Hargovandas Lakhmidas v. Bajrbhat Jiibhat * 
(18) and Eshan Chandra Samanta v. M 
Mond Singh (19). ; 


As in this case more than 20 years’ enjoy-. 
ment before 1907 has been proved, even 
assuming the validity of the defendant’s 
contention that fhe obstruction by word of. 
mouth which took place in 1907 will prevent’ 
the acquisition of the statutory right of 
prescription, an easement by prescription 


(12) 5 M. 258; 6 Ind. Jur, 465 
n 5 M. 226, 
(14) 6 B. 20. | 
-(15) 6 C. 812 
(16) 7 C. 182; 8 O'L. R. 281. 
(17) 8 C. 956; 10 C. L. R 577. 
oe 14 B. 222, 
(19) 35 C. 851. 4 
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means that -the plaintiff who claims to 
be the domirant owner has neither been 
obliged 1o resort io physical force himself 
at any time io cxercise his right within 
the 20 years expiring within two years 
. of ihe suit, nor bad he been prevented 
by the use of phyiscal force: by the 
defendant in his enjoyment of such right. 
I do not think that oral oppositions and 
oral expressions of dissent by the defend- 
ant can prevent the enjoyment being 
` peaceable. The word “contentious” used 
in some English cases is of very ambigu- 
ous significance. Though I have not beeu 
able to find any English case where 
mere verbal contentions (without resort to 
litigation) have been held to prevent the 
enjoyment from being peaceable, it seems 
that in Roman Law, the acquisition of 
prescriptive right will be interrupted 
even by verbal contentions (See Gale on 


Easements, page 231). Assuming, however, 


that lam wrenginmy above view and 
that even verbal contentions will 
the acquisition of a prescriptive right 
under the Statute Law, that is Aet V 
of 1882, I am quite clear that in this 
case, the lower Courts were not justified 
in reading the plainte as if it claimed 
the prescriptive right of easement only or 
even mainly under the Statute Law. There 
js not a word said about the Easements 
Act or the Limitation Act in the plaint. 
The 5th paragraph mentions the use of 
the path by the plaintiffs and their ancestors 
for 30 years. The path is called “a mamul” 
path in paragraph 13 of the plaint. 

It has been held by the Privy Council 
in Rajrup Koer v. Alul Hossein (8) that 
á plaintiff need not rely upon the 
statutory prescriptive right given to him 
under the Limitation Act of 1871, section 
27 (which corresponds to section 26 of 


the later Limitation Acts, and to 
section 15 of the Basements Act). “As 
their Lordships state at page 403: 
“The object of the Statute was to 


make more easy the establishment of rights. 
of this description, by allowing an enjoyment, 
the 


of Ou years, if exercised under 
conditions prescribed by the Act, to give, 
without more, a title to easements. 
But the Statute is remedial, and ds.» either 
prohibitory nor exhaustive, A man may acquire 
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prevent. 


= kadis, 
a title under it who has no other: right at all,» 
but it does xot exclude or interfere ‘wtih other 
titles and modes of acquiring easements. Their, 
Lordships think that, in this ¢ase, there- 
is abundant evidence upon  the' facts: 
found by the Courts for presuming the: 
existence of a grant at some distant periode 
of time," 

That being so, the ‘plaintiff does not 
require the aid of the Statute and- his. right, 
therefore, is not.in any degree interfered‘ 
with by the provisions of section 27, 
(that is, as to the period ending within 
the two years before suit upon which the’ : 
District Munsif relied). Hence it has been 
held in numerous cases that where open- 
enjoyment has taken place for a long series’ 
of years, title by prescription was acquired 
independently of the Statute and a suit to 
establish that right can be brought within ' 
12 years after the obstruction. Ina case im 
Karupan Zemindar v. Merangi Zemindar (12). 
an enjoyment for 18 years which ceased 
seven years before suit was held to give a 
prescriptive right. I think I am bound by: 
the decision in  Karupan Zemindar v. 
Merangi Zemindar (12), which has never been 
dissented from. See also Arni Jagirdar v. 
Secretary of State for India (18), Punja 
Kuvarji v. Bat Kurar (14), Achul Mahta v. 
Rajun MaMa (15), Koylash Chunder "Glliose. 
v. Sonatun Ohung Barooie(16 , Charu Surnokar' 
v. JDokouri Chunder, Thakoor (17), Arzan vy." 
Rakhal Chander Roy Chowdhry -(11),° 
Hargovandas Lakhmidas v. Bajrbhat Jijibhat * 
(18) and Eshan Chandra Samanta v. M^ 
Mond Singh (19). ; 


As in this case more than 20 years’ enjoy-. 
ment before 1907 has been proved, even 
assuming the validity of the defendant’s 
contention that fhe obstruction by word of. 
mouth which took place in 1907 will prevent’ 
the acquisition of the statutory right of 
prescription, an easement by prescription 
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n 5 M. 226, 
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means that -the plaintiff who claims to 
be the dominant owner has neither been 
obliged 1o resort io physical force himself 
at any time io cxercise his right within 
the 90 years expiring within two years 
. of ihe suit, nor bad he been prevented 
by the use of phyiscal force: by the 
defendant in his enjoyment of such right. 
I do not think that oral oppositions and 
oral expressions of dissent by the defend- 
ant can prevent the enjoyment being 
` peaceable. The word “contentious” used 
in some English cases is of very ambigu- 
ous significance. Though I have not beeu 
able to find any English case where 
mere verbal contentions (without resort to 
litigation) have been held to prevent the 
enjoyment from being peaceable, it seems 
that in Roman Law, the acquisition of 
prescriptive right will be interrupted 
even by verbal contentions (See Gale on 


Easements, page 231). Assuming, however, 


that lam wrenginmy above view and 
that even verbal contentions will 
the acquisition of a prescriptive right 
under the Statute Law, that is Act V 
of 1882, I am quite clear that in this 
case, the lower Courts were not justified 
in reading the plainte as if it claimed 
the prescriptive right of easement only or 
even mainly under the Statute Law. There 
js not a word said about the Easements 
Act or the Limitation Act in the plaint. 
The 5th paragraph mentions the use of 
the path by the plaintiffs and their ancestors 
for 30 years. The path is called “a mamul” 
path in paragraph 13 of the plaint. 

It has been held by the Privy Council 
in Rajrup Koer v. Alul Hossein (8) that 
á plaintiff need not rely upon the 
statutory prescriptive right given to him 
under the Limitation Act of 1871, section 
27 (which corresponds to section 26 of 


the later Limitation Acts, and to 
section 15 of the Basements Act). “As 
their Lordships state at page 403: 
“The object of the Statute was to 


make more easy the establishment of rights. 
of this description, by allowing an enjoyment, 
the 


of Qu years, if exercised under 
conditions prescribed by the Act, to give, 
without more, a title to easements. 
But the Statute is remedial, and ds.» either 
prohibitory nor exhaustive, A man may acquire 
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prevent. 


= kadis, 
a title under it who has mb other’ right at all,» 
but it does xot exclude or interfere ‘wtih other 
titles and modes of acquiring easements. Their, 
Lordships think that, in this ¢ase, there- 
is abundant evidence upon  the' facts: 
found by the Courts for presuming the: 
existence of a grant at some distant periode 
of time," 

That being so, the ‘plaintiff does not 
require the aid of the Statute and- his. right, 
therefore, is not.in any degree interfered‘ 
with by the provisions of section 27, 
(that is, as to the period ending within 
the two years before suit upon which the’ : 
District Munsif relied). Hence it has been 
held in numerous’ cases that where open- 
enjoyment has taken place for a long series’ 
of years, title by prescripticn was acquired 
independently of the Statute and a suit to 
establish that right can be brought within ' 
12 years after the obstruction. Ina case im 
Karupan Zemindar v. Merangi Zemindar (12). 
an enjoyment for 18 years which ceased 
seven years before suit was held to give a 
prescriptive right. I think I am bound by: 
the decision in  Karupan Zemindar v. 
Merangi Zemindar (12), which has never been 
dissented from. See also Arni Jagirdar v. 
Secretary of State for India (18), Punja 
Kuvarji v. Bai Kurar (14), Achul Mahta v. 
Rajun Mahta (15), Koylash Ohunder "Glliose. 
v. Sonatun Ohung Barooie(16 , Charu Surnokar' 
v. Dokourt Chunder, Thakoor (17), Arzan v." 
Rakhal Chander Roy Chowdhry -(11),° 
Hargovandas Lakhmidas v. Bajrbhat Jiibhat * 
(18) and Eshan Chandra Samanta v. M 
Mond Singh (19). ; 


As in this case more than 20 years’ enjoy-. 
ment before 1907 has been proved, even 
assuming the validity of the defendant’s 
contention that fhe obstruction by word of. 
mouth which took place in 1907 will prevent’ 
the acquisition of the statutory right of 
prescription, an easement by prescription 
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n 5 M. 226, 
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means that -the plaintiff who claims to 
be the domirant owner has neither been 
obliged 1o resort io physical force himself 
at any time io cxercise his right within 
the 90 years expiring within two years 
. of ihe suit, nor bad he been prevented 
by the use of phyiscal force: by the 
defendant in his enjoyment of such right. 
I do not think that oral oppositions and 
oral expressions of dissent by the defend- 
ant can prevent the enjoyment being 
` peaceable. The word “contentious” used 
in some English cases is of very ambigu- 
ous significance. Though I have not beeu 
able to find any English case where 
mere verbal contentions (without resort to 
litigation) have been held to prevent the 
enjoyment from being peaceable, it seems 
that in Roman Law, the acquisition of 
prescriptive right will be interrupted 
even by verbal contentions (See Gale on 


Easements, page 231). Assuming, however, 


that lam wrenginmy above view and 
that even verbal contentions will 
the acquisition of a prescriptive right 
under the Statute Law, that is Act V 
of 1882, I am quite clear that in this 
case, the lower Courts were not justified 
in reading the plainte as if it claimed 
the prescriptive right of easement only or 
even mainly under the Statute Law. There 
js not a word said about the Easements 
Act or the Limitation Act in the plaint. 
The 5th paragraph mentions the use of 
the path by the plaintiffs and their ancestors 
for 30 years. The path is called “a mamul” 
path in paragraph 13 of the plaint. 

It has been held by the Privy Council 
in Rajrup Koer v. Alul Hossein (8) that 
á plaintiff need not rely upon the 
statutory prescriptive right given to him 
under the Limitation Act of 1871, section 
27 (which corresponds to section 26 of 


the later Limitation Acts, and to 
section 15 of the Basements Act). “As 
their Lordships state at page 403: 
“The object of the Statute was to 


make more easy the establishment of rights. 
of this description, by allowing an enjoyment, 
the 


of Qu years, if exercised under 
conditions prescribed by the Act, to give, 
without more, a title to easements. 
But the Statute is remedial, and ds.» either 
prohibitory nor exhaustive, A man may acquire 
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= kadis, 
a title under it who has mb other: right at all,» 
but it does xot exclude or interfere ‘wtih other 
titles and modes of acquiring easements. Their, 
Lordships think that, in this ¢ase, there- 
is abundant evidence upon  the' facts: 
found by the Courts for presuming the: 
existence of a grant at some distant periods 
of time," 

That being so, the ‘plaintiff does not 
require the aid of the Statute and- his. right, 
therefore, is not.in any degree interfered‘ 
with by the provisions of section 27, 
(that is, as to the period ending within 
the two years before suit upon which the’ : 
District Munsif relied). Hence it has been 
held in numerous cases that where open- 
enjoyment has taken place for a long series’ 
of years, title by prescripticn was acquired 
independently of the Statute and a suit to 
establish that right can be brought within ' 
12 years after the obstruction. Ina case im 
Karupan Zemindar v. Merangi Zemindar (12). 
an enjoyment for 18 years which ceased 
seven years before suit was held to give a 
prescriptive right. I think I am bound by: 
the decision in  Karupan Zemindar v. 
Merangi Zemindar (12), which has never been 
dissented from. See also Arni Jagirdar v. 
Secretary of State for India (18), Punja 
Kuvarji v. Bai Kurar (14), Achul Mahta v. 
Rajun MaMa (15), Koylash Chunder "Glliose. 
v. Sonatun Ohung Barooie(16 , Charu Surnokar’ 
v. JDokouri Chunder, Thakoor (17), Arzan v." 
Ttakhal Ohunder Roy Chowdhry -(11),° 
Hargovandas Lakhmidas v. Bajrbhat Jiibhat * 
(18) and Eshan Chandra Samanta v. M 
Mond Singh (19). ; 


As in this case more than 20 years’ enjoy-. 
ment before 1907 has been proved, even 
assuming the validity of the defendant’s 
contention that fhe obstruction by word of. 
mouth which took place in 1907 will prevent’ 
the acquisition of the statutory right of 
prescription, an easement by prescription 
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means that -the plaintiff who claims to 
be the domirant owner has neither been 
obliged 1o resort io physical force himself 
at any time io cxercise his right within 
the 20 years expiring within two years 
. of ihe suit, nor bad he been prevented 
by the use of phyiscal force: by the 
defendant in his enjoyment of such right. 
I do not think that cral oppositions and 
oral expressions of dissent by the defend- 
ant can prevent the enjoyment being 
` peaceable. The word “contentious” used 
in some English cases is of very ambigu- 
ous significance. Though I have not beeu 
able to find any English case where 
mere verbal contentions (without resort to 
litigation) have been held to prevent the 
enjoyment from being peaceable, it seems 
that in Roman Law, the acquisition of 
prescriptive right will be interrupted 
even by verbal contentions (See Gale on 


Easements, page 231). Assuming, however, 


that lam wrenginmy above view and 
that even verbal contentions will 
the acquisition of a prescriptive right 
under the Statute Law, that is Act V 
of 1882, I am quite clear that in this 
case, the lower Courts were not justified 
in reading the plainte as if it claimed 
the prescriptive right of easement only or 
even mainly under the Statute Law. There 
js not a word said about the Easements 
Act or the Limitation Act in the plaint. 
The 5th paragraph mentions the use of 
the path by the plaintiffs and their ancestors 
for 30 years. The path is called “a mamul” 
path in paragraph 13 of the plaint. 

It has been held by the Privy Council 
in Rajrup Koer v. Alul Hossein (8) that 
á plaintiff need not rely upon the 
statutory prescriptive right given to him 
under the Limitation Act of 1871, section 
27 (which corresponds to section 26 of 


the later Limitation Acts, and to 
section 15 of the Basements Act). “As 
their Lordships state at page 403: 
“The object of the Statute was to 


make more easy the establishment of rights. 
of this description, by allowing an enjoyment, 
the 


of Qu years, if exercised under 
conditions prescribed by the Act, to give, 
without more, a title to easements. 
But the Statute is remedial, and ds.» either 
prohibitory nor exhaustive, A man may acquire 
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= kadis, 
a title under it who has mb other’ right at all,» 
but it does xot exclude or interfere ‘wtih other 
titles and modes of acquiring easements. Their, 
Lordships think that, in this ¢ase, there- 
is abundant evidence upon  the' facts: 
found by the Courts for presuming the: 
existence of a grant at some distant periode 
of time," 

That being so, the ‘plaintiff does not 
require the aid of the Statute and- his. right, 
therefore, is not.in any degree interfered‘ 
with by the provisions of section 27, 
(that is, as to the period ending within 
the two years before suit upon which the’ : 
District Munsif relied). Hence it has been 
held in numerous cases that where open- 
enjoyment has taken place for a long series’ 
of years, title by prescripticn was acquired 
independently of the Statute and a suit to 
establish that right can be brought within ' 
12 years after the obstruction. Ina case im 
Karupan Zemindar v. Merangi Zemindar (12). 
an enjoyment for 18 years which ceased 
seven years before suit was held to give a 
prescriptive right. I think I am bound by: 
the decision in  Karupan Zemindar v. 
Merangi Zemindar (12), which has never been 
dissented from. See also Arni Jagirdar v. 
Secretary of State for India (18), Punja 
Kuvarji v. Bai Kurar (14), Achul Mahta v. 
Rajun MaMa (15), Koylash Chunder "Glliose. 
v. Sonatun Ohung Barooie(16 , Charu Surnokar’ 
v. Dokouri Chunder, Thakoor (17), Arzan v." 
Rakhal Chander Roy Chowdhry -(11),° 
Hargovandas Lakhmidas v. Bajrbhat Jiibhat * 
(18) and Eshan Chandra Samanta v. M 
Mond Singh (19). ; 


As in this case more than 20 years’ enjoy-. 
ment before 1907 has been proved, even 
assuming the validity of the defendant’s 
contention that fhe obstruction by word of. 
mouth which took place in 1907 will prevent’ 
the acquisition of the statutory right of 
prescription, an easement by prescription 
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connection it would be improper to expect 
that proof should be offered of the exact 
occasion when the document was lost. 
Documents would seldom be lost if parties 
could always account: for the exact time 
and place when the document was lost by 
them. When events have occurred so long 
ago as in the case of Exhibit D, the 
Courts may well be expected to be satisfied 
with Jess clear evidence. In any case the 
question would not be so much whether 
the party has proved the exact mode and 
time of loss, but whether the party offering 
ihe secondary evidence is unable to  pro- 
duce the original for reasons not arising 
from his own default or neglect. See sec- 
tion 65 (c) of the Indian, Evidence Act. 
Finally the District Judge will have to 
consider whether or not the copy is a 
genuine one. For this purpose the aid of 
section 90 may be called in to the extent 
we have referred to. Section 114 may also 
be applicable. 

We will, therefore. ask the learned Dis- 
trict Judge to record findings in the 
light of our observations on the following 
points:-— 


(1) Whether Exhibit D was wrongly 
presumed to be genuine and ad- 
mitted in evidence by the District 
Munsif? 

If not, then whether the plaintiff 
has proved title to the land on which 
the pit in question was dug? 
Whether the defendant has proved 
title to the said Jand? 

Whether it was the plaintiff or 
the defendant who dug the 
and made the capture of the ele- 
phant? 


The findings should be submitted within 
one month from the re-opening of the Dis- 
trict Court after the recess and 10 days 
will be allowed for filing objections. 

The District Judge returned findings to 
the effect that Exhibit D was wrongly pre- 
sumed to be genuine, that neither the plaintiff 
nor the defendant had proved his title to the 
land in which the pit was dug, but that the 
pit was dug by the latter. 


(2) 


(3) 
(4) 


This second appeal coming on for final 
bearing this day after the return of 
the findings of the lower Appellate Court 


pit- 


try a suit of this nature? 


upon the issues referred by this Court 
trial, the Court delivered the following 
JUDGMENT.—We accept the findings 
and dismiss the plaintiff’s suit with costs 
throughout, 
Appeal dismissed. 


CALCUTTA HIGH COURT. 
APPBAL FROM ORIGINAL Crvit Sure No. 78 
or 1914, 

February 4, 1915. 
Present:—Sir Lawrence Jenkins, Kr., Chief 
Justice, and Mr. Justice Woodroffe. 
SUDAMDIH COAL COMPANY, Lrp.—- 
PLAINTIFFS— ÀPPELLANTS 

versus 
EMPIRE COAL COMPANY, Lro.— 


DRFENDANTS— RESPONDENTS. 
Jusisdiction—Letters Patent, 1865, cl. 12—‘Suits for 
land’, meaning of-—Compensation for wrong to land. 

. The expression “suits for land” extends to a suit for 
compensation for wrong to land, where the substantial 
question is the right to the land, and, therefore, 
clanse 12 of the Letters Patent, which empowers 
the Calcutta High Court to try "suits for land and 
other immoveable property" applies to such a suit. 
[p. 582, col. 2.] 


Appeal from the following judgment of 
Mr. Justice Fleteher in Suit No. 549 of 
1914.— "This suit is down for the settlement 
of issues. The snit has been brought by 
the plaintiff Company to recover damages 
from the defendant Company. The alle- 
gations in the plaint are that the plaintiff 
Company and the defendant Company are 
the owners of adjoining collieries, The 
plaintiff Company alleges that it left a 
barrier of 25 feet along the eastern boundary 
of its property as a protection for its mine, 
They also allege that on some date between 
the 15th June 1913 and the Ist of July 1913 
the defendant Company cut through their 
barrier and thereby caused a large influx 
of mud and water into the plairtiff 
Company’s colliery, whereby the plaintiff 
Company suffered damage. The question, 
therefore, is, has this Court jurisdiction to 
It seems to me 
no jurisdiction. The 

I cannot distinguish 
case from the decision in 


that this Court has 
case is a suit for land. 
the present 


SUDAMDIH COAL CO. 


Lodna Colliery Qo., El., v. Bipin Bihari Bose 
(1). The material fact in this ease will ba 
whether the plaintiff Company. can prove the 
ownership of the barrier of Z3 feet of coil, 
which.they allege they left along the eastern 
. boundary of their own property. That is 
the basis of the cause of action, na cise 
being set ap in the plaint that the defend- 
. ant Company had negligently worked their 
own property; that being ‘so, the derision 
in this case will involve the trial of the 
title to this barrier of 25 feet which, it is 
alleged, had been left along the eastern 
boundary of the plaintif’s property. That 
is a suit for land not within the jurisdiction 
of this Court under clause 12 of the Letters 
Patent constituting this Court. That being 
so, this Court has no jurisdiction to try 
this case. The plaint discloses no cause of 
action which this Court is competent to 
try. This suit will, therefore, be dismissed 
with costs.” 

‘Mr. J. E. Bagram (with him Mr. Buckland), 
for the Appellants, 

Sir 8. P, Senha (with him Mr. A. E, Sin- 
ha), for the Respon&ents. 


JUDGMENT. 


JENGINS, C. J.— This is an appeal fron a 
judgment of Mr. Justice Fleteher who has 
dismissed the suit with costs. This was 
-done on a preliminary hearing upon settle- 
ment of issues, and the only question in- 
volved is whether this is a -uit for land 
or cther tmmoveable property within the 
meaning of clause 12 of the Letters Patent. 
That clause’ was intended to define the 
original jurisdiction of the High Court. as 
to' suits, and it empowered ' the Courts “to 
` receive, try and determine suits of every 
description, if, in the case of su ‘ts for land 
or other immoveable property, such land or 
property shall be situated............... within 
the local limits of the ordinary original 
jurisdiction of the High Court." 


| The matter in dispute here relates in a 
mining property outside the jurisdiction so 
defined. But ‘on behalf of the plaintiff it 
is’ contended that having regard to the 
pleadings it cannot be said that it is a 
suit for land or other immoveuble property. 
The question is, what was intended by that 


expression? It appears to me that it was 
(1) 17 Ind. Cas, 500; 39 C. 739, 
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not a mere formal test that was proposed-—a 
test to be determined by the precise form 
in which a suit might be framed; but that 
regard was to be had to the substance of 
the suit, and I cannot help thinking that 
the particular expression was used, because 
there was its equivalent in the Civil Pro- 
cedure Code of 1859, section 6. Indeed, it 
is a matter of common knowledge that the 
Secretary of State’s despatch forwarding the 
Letters Patent to this Court makes special 
reference to that circumstance. The course 
of decisions on the Charter shows that the 
description cannot be limited to suits for the 
recovery of land in its strict sense, and as to 
that there can be no dispute: and, running 
on parallel lines with that, we find the Code 
of Civil Procedure of 1859 developed in 
1877, so as to embrace a number of “topics 
which perhaps would not in strictness be 
regarded as: suits for land, and it is instruc- 
tive to observe what they. are. They are 
suits for the recovery of immoveable pro- 
perty (with or without rent or profits), suits 
for the partition of immoveable property, 
suits for foreclosure, or redemption of a 
mortgage of immoveable property, suits for 
ihe determination of any other right to or- 
interest in immoveable property, and suits 
for compensation for wrong to immoveable 
property. This appears to me to be in 
accordance with principles of general, if not 
universal, application, according to which 
suits for land in its strict sense must come 
before the Court where the land is situate. 
The system on which our procedure is 
based, the English procedure, regards a suit 
for damages for trespass to land in the same 
way, and it is interesting to notice that 
Chancellor Kent in his commentaries on 
American Law states that‘an injury to real 
property is local as to jurisdiction, and 
trespass on real property situated in one 
State cannot be sued fcr in another.’ There- 
fore, if seems to me that we are not giving 
a construction that is opposed to the general 
trend of legal thought, if we hold that 
suits for land at any rate extend toa suit of 
this kind, which is a suit for compensation 
for wrong to land, when, as I hold to be 
the case here, the substantial question is 
the right to the land. In my opinion; the suit 
is one to which clause 12 of the Letters 
Patent applies in the sense I have indicated 
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and, therefore, it was rightly dismissed. 
The appeal should, therefore, be dismissed 
with costs. 

WoopRnorrE, J.—I agree. . 
É Appeal dismissed. 


MADRAS HIGH COURT. 

APPEAL AGAINST Orver No. 62 or 1914. 
September 14, 1915. 
Present:—Mr. Justice Spencer and 
Mr. Justice Phillips. 

KALIANJI SINGJI BHAI, SOLE PARTNER OF 
Tus FIRM or RAYSER AMERCHUND 
— COUNTER- PETITIONER — À PPELLANT 

; versus 
. Tug BANK or MADRAS —Pzr.TIONER— 
RESFONDENT. 

Provincial Insolvency Act (III of 1207), ss. 4, 12 (8), 
51—Insolvency proceeding—Notice served upon agent, 
df effectual—Agent appearing— Woiver—Agent, act of 
wnsolvency by, if act of principal—Power of attorney 
—General authovity— Agency, termination of— Rules 
framed under s. 51, Provincial Insolvency det, v. 21, 
el. (8). 

^ M of proceedings in insolvency instituted 

by a creditor served on the agent of the debtor, is as 
effectual as if served on the debtor himself. 
col. 1. 
: M clause (8) of rule 21 of the rules framed 
under section 51 of the Provincial Insolvency Act, 
requires the notice to be served on the debtor himself 
by registered post, there is no express provision that'it 
should be served only on the debtor. Where, therefore, 
an agent of the debtor gets notice of the proceedings 
and appears at the hearing he must be deemed to 
have waived any objection that he might have had 
to any supposed irregularities in giving the notice. 
Lp. 685, col. 2.] 

Minor, Ea parte, Pollitt, In ve (1893) 1 Q. B. 456; 
62 L.J. Q. B. 236; 4 R. 253; €8 L. T. 366; 41 W.R, 
276; 10 Morrell 35, followed. 

For the purposes of section 4 of the Provincial 
Insolvency Act, the act of an agent may be the act of 
the principal, and, therefore, where an agent departs 
from the place of business, it constitutes an act of 
insolvency on the part of the principal, though the 
English Law requires the act to be a personal act of 
the principal, i. e., the-debtor himself. |p. 586, col. 1] 

Blain, Ex» parte, Sawers, In re (1879) 12 Oh. D. 522, 
41 L. T. 46; 28 W. R. £34; Cooke v. Charles A. Vogelar 
Company, (1901) A. C. 102; 70 L. J. Q. B. 181; 84 L. 
T. 10; 17 T. L. R. 163; 8 Manson, 113 In the matter 
of Brijmohun Debay, 2 C.W. N. 806, followed. 

Where the power-of-attorney, under which an agent 
acts, empowers him to do other acts besides carry- 
ing on the trade and dealing with his property, 
his agency does not terminate immediately on- the 
presentation of a petition für the adjudication of his 
principal as insolvent. It subsists to stave-off bank- 
yuptcy orders against his principal. Tp. 586, col. 1.] 


[p. 585, . 
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Appeal against the order of the District 
Court of South Malabar, in Insolvency 
Petition No. 7 of 1912. 

Mr. K. R. Subramania Saséri, for the Appel- 
lant. 

Messrs. David and Brightwell and Morseby, 
for the Respondent. 

This appeal coming on for hearing on the 
18th, 16th and 17th November 1914 before 
Mr. Justice Oldfield and Mr. Justice Tyabji, 
the Court made the following 

ORDER.—The circumstances in which 
the learned District Judge held that notice 
had been duly served on the debtor under 
section 12 of the Provincial Insolvency Act 
are not clear. We must, therefore, call for a 
finding on the issues:— 

1. What notices were served on the debtor 
directly or on his agent Visram? 

2, What attempts to serve the former 
were made by registered letter or otherwise? 
and was rule 21 (3: of the rules framed 
under the Act complied with? 

3. Was it found impossible to serve the 
debtor direct? If so, what were the 
circumstances in which a valid service 
was effected on Visram? 

Fresh evidence may be adduced. The 
findings will be submitted within six weeks 
from the date of receipt of records. Seven 
days will be allowed for filing objections. 

In compliance with the above order, the 
District Judge of South Malabar submitted 
the following 
FINDING, 

& x 
* 
% 


* 
* 
5 


* * 


* * * 


1. It is admitted that no notice was 
served on the debtor directly. But I find 
that a notice was issued on the 6th December 
1912 by the Court addressed to  Hirji 
Visram Sait, meukizar of Kallianji Singji 
Bhai, sole partner of the firm of Rayasi 
Amerchund of Nagaram Amsom, Desam, 
Calicut Talug, the address given in the 
insolvency petition of the counter-petitioner 
for the service of notice and processes. The 
copy of that notice was affixed to , the outer 
door of the dwelling house of Hirji Visram, 
because he stated, that he was unwilling to 
sigu and accept the notice and that his 
principal should be added asa party. 
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2. It is proved by the evidence of Mr. 
Krishna Ayyar, Vakil engaged in the 
insolvency petition, that a registered letter 
(Exhibit H) was sent by petitioner’s Vakil, 
Mr. Ramakrishna Ayyar, to the insolvent 
Kallianji Singji Bhai intimating to him the 
fact that a petition has been presented 
and accompanied by a copy of the petition. 
This was addressed to Cutch, Mandavi, and 
was returned by the postal authorities to 
the sender with the endorsement “Left. 
Particulars not known. Returned to the 
sender” for which the receipt being H2. I 
find that this was the only attempt made to 
serve the debtor, 

With regard tothe latter part of the second 
issue, I find that there was nocompliance 
with rule 21 (3) of the rules framed 
under the Act, because as it appeared 
impossible to serve the debtor in person, 
the Court ordered on the lith March 1918 
that the notice given to the agent should 
be held to be sufficient with reference to 
rule 5 (2) of the rules under the Provincial 
Insolveney Aot. 

8. It appears from the fact that the 
notice sent to the debtor by post by the 
petitioner’s Vakil was returned unserved 
and from the correspondence (Exhibits D, E, 
F and G) that the service on the debtor 
direct was impossible. It was not stated in 
the objection petition filed by Hirji Visram 
on the llth March where the principal was. 
My finding on the first part of the third 
issue is oonsequently in the affirmative. 
With reference to the latter part of the 
8rd issue, the mukitarnama (Exhibit J) 
under which the agent acts gives him suffi- 
cient authority to represent the debtor and 
the vakalath executed by him for the peti- 
tion was in pursuance of it. The service 
and the notice already referred to on the 
agent was service sufficient under Order III, 
rule 3, Civil Procedure Code, and Order V, 
rule 12, Civil Procedure Code, and with re- 
ference to rule 5 (2) of the Madras Insol- 
vency Rules. I find, therefore, that in the 
circumstances stated valid service was 
effected on Visram. 

This appeal against order coming on for 
final hearing after the return of the finding 
upon the issues referred by this Court on 
the 9th and lOth September 1915, and the 
case having stood over for consideration till 
this day, the Court delivered the followin 
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JUDGMENT.—The appellant is the sole 
partner of the firm of Rayasi Amerchand 
carrying on a money-lending business 
at Calicut with a head office at Bombay. 
On December 2rd, 1912, the agent of the 
Bank of Madras, the respondent in the 
ease, presented a petition to the District 
Judge to adjudicate the appellant insolvent 
and to appoint an ad interim Receiver. On 
December 6th a notice signed by the sheris- 
tadar of the District Court (by order) went 
to the local agent to inform him that a petition 
to declare the appellant insolvent was posted 
for January 21st and that he might appear 
and show cause against it. The agent, 
Visram Sait, refused to receive the notice on 
the ground that his master should be made a 
party, and it was served on him by affixture. 
On December 7th a notice of the hearing 
together with a copy of the petition was sent 
by the respondent’s Pleader through register- 
ed post to the appellant at Mandavi in Cutch, 
where he was thonght to be residing, but it 
was returned to the sender as the addressee 
had “Left, Particulars not known’ At the 
hearing on January 21st notice was ordered 
by the Court to go to the principal debtor 
for March llth, but admittedly no further 
attempt was made to serve a notice of the 
date of hearing on the debtor in person as 
it,was found impossible to do so. On March 
llth the notice given to the local agent was 
declared by the Court to be sufficient, and on 
the same date the said agent filed in Court 
a counter-petition on behalf of the appellant 
describing himself as his muktiar. The pro- 
ceedings were fully contested and ended on 
December 19th, 1913, in an adjudication of 
the debtor under section 16 of the Provincial 
Insolvency Act as insolvent. 


A number of objections have been raised 
to the sufficiency of the service of the notice 
on the agent and our attention has been 
called tothe ‘fact that the agent did from 
the first object to receiving notice for his 
principal, 


These objections may be briefly answered 
by a reference to the provisions of the Pro- 
vincial Insolvency Act and the rules framed 
Section 
12 (8) provides that in cases where the peti- 
tion is by the creditors, notice of the date for 
hearing shall after admission of the petition 
be served on the debtor in the manner pro- 
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vided for service of summons. Section 47 
directs that Courts of Insolvency shall, sub- 
ject to the provisions of this Act, follow the 
procedure followed in regard to original civil 
suits. Order V, rule 12, of the Civil Procedure 
Code declares that wherever it is prac- 
ticable, service shall be made on the 
defendant in person, unless he has an agent 
empowered to accept service, in which case 
service on such agent shall be sufficient. Rule 
13 allows service to be made on any agent who 
at the time personally carries un business or 
work for a person who does not reside within 
the Court’s jurisdiction, in any suitrelating to 
business or work. Order ILI, rule 3 (2), makes 
service on a recognised agent as effectual 
as if it was on the party in person unless the 
Court directs otherwise. A recognised agent 
includes a person holding a power-of-attorney 
authorising him to make.and do such appear- 
ances, applications-and acts on behalf of such 
parties (Order III, rule 2). Hxhibit J, the 
power-of-attorney held by Visram Sait from 
the appellant, authorizes him ‘to defend all 
suits, appeals and actions’ in the Courts of 
this Presidency to which the appellant 
may bea party and ‘generally to act for 
him and to do all things and 
acts that may be necessary and that the 
attorney may think fit for the complete dis- 
charge of his business effectually, completely 
and to his benefit’; ‘thus there can be no 
question that there was a valid service under 
the Civil Procedure Code on the appellant’s 
- agent, aud that the Court declared it to be 
sufficient. 

Turning to the rules framed by the High 
Court under section 51 of the Insolvency 
Act, we find that clause 3 of rule 21 pro- 
'vides that notice of the date of hearing of 
an insolvency petition shall, if the petition 
is by the debtor, be sent by the Court by 
registered post to all creditors and if the 
petition is by a creditor, shall be sent to the 
debtor, not less than 14 days before the date 
of hearing. Notire was not sent to the debtor 
in this case by the Court through register- 
ed post, although the Bank’s Vakil attempted 
vainly, as already mentioned, to communicate 
a notice and a copy of the petition to the 
appellant in a registered letter. As we read 
the rules, however, the sending of a notice 
by registered post is chiefly intended to 
provide for the information to be given to 
creditors on a petition by a debtor and to 
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particularize the words ‘such other manner 
as may be prescribed’ in section 12, clause 
(2.) We are not aware of any practice of 
sending notices of the hearing to debtors 
through the post inthe first instance upon 
creditors’ petitions. Notice to debtors is 
otherwise provided for by rule 5, clause (2), 
and by the rules under the Civil Procedure 
Code. If a debtor gets notice of the hearing 
served on his authorized agent like a sum- 
mons, he cannot reasonably complain that he 
did not also receive a similar notice from the 
Court through the post, and his objection 
might be answered by a reference to section 
99, Civil Procedure Code. Rule 5, clause 2, 
of these rules directs that a copy of an 
insolvency petition presented by a creditor 
shall be served together with the notice of 
the date for hearing ‘on the debtor or upon 
the person upon whom the Court orders 
notice to be served.’ It is not required that 
such an order should be in writing. In this 
case the notice was addressed to the agent 
and was signed by the District Court 
Sheristadar (by order). It was served under 
Order V, rule 17, Civil Procedure Code, 
more than 14 days before the hearing on 
January 21st. Presumably this was a good 
notice to the agent, and as the agent appear- 
ed and filed a counter-petition on March 11th 
in which he did notraise any objection to the 
manner or time of service, he must be deemed 
to have waived any objection that he might 
have had to any supposed irregularities in the 
giving of notice. 

So much for the question of notice. More 
substantial objections have been raised to 
the capacity in law of an agent to represent 
a debtor in insolvency proceedings, and to 
the capacity of a debtor to be adjudicated 
insolvent upon an act of insolvency committed 
by his agent. It is argued thatas orders of 
adjudication relate back to and take effect 
from the date of the presentation of the 
petition on which they are made [vide 
section 16, clause (6)], and as the agency 
of Visram Sait terminated under section 291 
of the Contract Act by his principal being 
adjudicated an insolvent, therefore, the 
agency must be taken to have ceased on 
the presentation of the petition; and that by 
the appointment on December 3rd of a 
Receiver, in whom the property of the 
debtor vested, the business of the firm could 
no longer be carried on by the agent and 
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ipso facto his power-of-attorney became void 
But it is evident from a reading of the 
whole of this section from clauses 2 to 6 
that they all deal with the property of the 
insolvent. This was made clear in the case of 
Minor, Ex parte, Polliti Inre (1), where in 
treating of the corresponding section of the 
"English Bankruptcy Act, Lord Esher observed: 
' The result of the relation back is, that 
all the subsequent dealings with the debtor’s 
property must be treated as if the bankruptcy 
“had taken place atthe moment when the 
"acbof bankruptcy was committed.” The 
agents power-of-attorney in this case 
‘empowered him to do other acts besides 
carrying onthe ‘trade and dealing with 
‘his property and one of those acts must be 
"taken to be to stave off bankruptcy orders 
against the firm. i 
' As regards the jurisdiction of the Courts 
to adjudicate persons insolvent upon acts of 
“insolvency committed by their agents, there 
“appears to be a difference in the law as it 
stands in England and in India. 
"' In Blain Bx parte, Sawers, In re (2) it was 
heldthat an act of bankruptcy must bea per- 
sonalactor default and could not be committ 
ed through an agent. This principle was 
followed in Conke v. Oharles A. Vogeler 
Company (8), another case of a foreigner 
‘domiciled and resident abroad having busi- 
ness in England, but in both of these 
‘decisions it was conceded that if the Jaw had 
' been different the Courts would have bad to 
take a different view. 
*' In India it has been expressly enacted as 
‘an explanation to section 4 of the Provincial 
‘Insolvency Act that for the purposes of that 
‘section which deals with acts of insolvency 
committed by a debtor, the act of an agent 
.may be the act of the principal. It was 
‘accordingly held in In the matter of 
` Brijmohun Dobay (4) that the departure of 
‘an agent from the place of business did 
“constitute an act of insolvency on the part of 
“the principal 
In this case if the fact that. the firm at 
"Bombay of which appellant was partner had 
“suspended payment, cf which Mr. Lamb 


€ 


. (1) (1593) 1 Q. B. 455; 62 L. J. Q. .B. 236; 4 R. 
253; 68 L, T. 366; 41 W., R, 276; 10 Morrell 36. | 
Tg) (1879) 12 Oh D. 622; 41 I. T. 46; 28 W. R. 334. 
' (8) (1701) A. C. 102; 70 L. J. Q. B. 181; 84 L, T. 10; 
. jg TOLOB.158; S Manson, 118. i 

(4) 2 C. W, N. 306. 
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States that the agent gave him notice, be - 
taken as the act of insolvency giving rise 
to these proceedings, there is no need to 
consider the effect of the agent’s act as 
agent, as the suspension of payment at 
Bombay was the act of the principal, but 
if the suspension of payment by the brauch 
at Calicut andthe inability of the agent 
there to meet his bills in Calicut, to which 
Mr. Deane has testified, be. taken into 
account, then we have no hesitation in 
applying section 4 of the Act and in holding 
that the order of adjudication based on 
such an act of insolvency was a perfectly valid 
order. We agree in holding that an act of 
insolvency has been proved. We dismiss 
the appeal with costs. 
Appeal dismissed, 





ALLAHABAD HIGH COURT, 
First Civin Appea No. 38 or 1918. 
November 11, 1915. 

Present;— Sir Henry Richards, Kr., Chief 
Justice and Mr. Justice Rafique. 


"BHARAT INDU AND OoTitERS—P LAINTIFFS—- 


APPELLANTS 
: versus 
MUHAMMAD MAHBUB ALI KHAN 

AND ANOTHER— DEFENDANTS— RESPONDENTS. . 

Beuami purchase— Ownership—Sowrce of money. 

Where a property is alleged to have been purchased 
by one man in the name of another, the question of 
ownership must depend upon the answer to the ques- 
tion, with whose money was the property purchased, 
[p. 587, col. 2.] 

Dhurm Das Pandey v. Shama Soondri Dibiah, 8 M. 
I.A. 229; 1 Suth. P. C J. 147; 1 Sar. P. C.J. 271; 
18 E. R. 484 Bilus Kunwar v. Ranjit Singh, 80 Ind. 
Cas. 209. 19 C. W. N. 1207: 29 M. L.J: 336; 2L. W. 
830; 18 M. L. T 245; 17 Bom. L. R. 1006; 87 A. 557; 
13 A. L. J. 691, referred to. 

First appeal from the 
Subordinate Judge of Eareilly, 
16th September 1912. 

The Hon'ble Dr. 


decision of the 
dated tke 


Sunder Lal, for the 


: Appellants. 


Mr. B. E. O'Conor, for the Respondents. 
JUDGMENT. 


RICHARDS, C. J.— The suit out of which 
this appeal arises was the outcome of another 
suit which was brought as far back as 
the year 1£96. This last-mentioned suit 
was a suit to realise the amount of a 
mortgage by sale of mortgaged property 


‘including the property now in ‘dispute. 
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On the 26th of March 1893 a decree was 
passed in favour of one Rai Bahadar Babu 
Durga Prasad for the sum of Rs. 85,665. 
The present plaintiffs are the sons of the 
said Babu Durga Prasad. In execution of 
the above- mentioned decree the property 
(the subject-mátter of the present suit) 
was put up for sale and purchased in the 
names of Musammat Bigga Begam and a 
man named Ahsan Ali. The sale took 
place on the 20th of July 1898,. and the 
sale certificate is dated the 12th of August 
1899. On the 20th of December 1899 
Ahsan Ali executed a deed in which bá 
admitted that the entire _ purchase-money 
of the property mentioned in the plaint 
in the present suit, as also the purchase- 
money of an, indigo factory which was 
sold at thé same time; wns altogether 
provided by the Musammut and that he 
“had not and never had" any interest in 
the property sold. Musammat Bigga Begam 
was the wife of one Hakim Muhammad 
Wilayat Ali Khan, the person against 
whom the mortgage-decree was passed. 
The said Ahsan Ali was a nephew of 
the said Wilayat Ali Khan. It may be 
noted here that in the deed to which I 
have just referred, Ahsan Ali Khan does 
not purport to relinquish any rights. The 
statement .in the deed is that he “has not 
and never had: any right or interest.” The 
purchase- -money of this property now in 
dispute was Rs. 10,075. The price of the 
indigo factory was Rs. 1,810. The mortgag- 
ed property having .proved insufficient to 
satisfy the mortgage-decree a further 
decree was obtained under section 90 of 
the Transfer of property Act on the lst 
of December 1906. The result of this 
last-mentioned decree was that the decree- 
holder was entitled to realise the balance 
still remaining due on foot of the 
decree from ‘any other property which 
belonged to the judgment-debtor. Various 
applications were made for execution, with 
the result that a large additional sum was 
realised. Finally after the death of Musam- 
mat Bigga 'Begam the decree-holders 
attempted to attach’ the property now in 
dispute. In the first place, they alleged 
that .the property had been inherited by 
Wilayat Ali Khan from his widow Bigga 
Begam. The application to sell this property 
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was refused: The result was the institution 
of the present suit. The plaintiffs’ claim 
now is that the property was all along 
the property of Wilayat Alt Khan, in the 
alternative they contend that even if the 
property belonged to the Afusamma!, it was 
inherited by Wilayat Ali Khan and is, 
therefore, liable to satisfy the, balance of 
the decree still remaining due. The defence 
is that the property. was purchased by 
the Musammat with her own money and 
that prior to her death she disposed of 
the same by Will, that her heirs accepted 
the Will and that Wilayat Ali Khan never 
had any interest in the property from the 
date of its sale in 1898. I may here point 
out that even if the purchase in 1898 was 
really a purchase by Wilayat Ali Khan in 
the names of his wife and nephew, it 
ceased to be liable to the mortgage. The 
property can now only be sold by virtue 
of the personal decree under section 90. 


The question for decision is whether the 
property belonged to Wilayat Ali Khan 
or his wife Bigga Begam. This qustion, 
ib. seems to me, must depend upon the 
answer to another question, namely, with 
whose money was the property purchased. 
See Dhurm Das Pandey v. Shama Soondri 
‘D.biah(1) and the recent case of Bilas Kunwar 
v. Desraj Ranjit Singh(2). 1 may mention here 
that while there was nothing to prevent 
Wilayat Ali Khan making his wife a pre- 
sent of the property, there is no evidence 
that hedid so and this is not the case for 
the defendants. Their casa is that the 


money belonged to the lady. On the !sth 


of July 1893 Hakim Muhammad Wilayat 
Ali Khan mortgaged certain "property to 
secure the sum of Rs. 6,000, the mortgage 
being in favour of Gobardhan Das. ~e- 
cording to the registration endorsement 
Rs. 5,000 was paid in cash and a rukka for 
Rs. 800 was returned. The consideration 
appears to have been Rs. 5,045 and the 
discharge of the rukka for Rs. 800 principal 
and Rs. 155 interest. On the 19th of July 
1898 Hakim Muhammad Wilayat Ali Khan 


pA NA OO T eat C, 
J. '47; 1 Sar, P. C. J. 271; 18 E. R. 484. 

(2. 30 Ind, Cas. 209: 18. A D.J. 991; 19 O. W. N. 
1297; 29 M L.J.335 2 L. W. 83); 18 M. L. T, 248; 17 
Bom. L. R. 106; 87 A. 557. 
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made another mortgage to secure Rs. 6,000. 
This was madein favour of Gauri Sahai, 
father of the mortgagee in the other mort- 
gage. The plaintiffs contend that the 
raising of this sum of Hs. 11,000 odd in 
cash twodays before the property in dispute 
was put up for sale is very significant 
and strong evidence that Wilayat Ali Khan 
was raising the money to buy in the 
property that was beiug sold on foot of 
the mortgage-decree. It seems to moe that 
there is great force in this contention, 
unless the defendants can satisfactorily 
show that the money wasraised for some 
other purpose. No books or documentary 
evidence are produced to show to what 
purpose this Rs. 11,000 odd was applied. 
But a witness of the name of Jaffer 
Khan is produced, who says that he used 
to have dealings with Wilayat Ali Khan 
who borrowed from him on one occasion 
Rs. 4,900 under a note of hand, that "God 
knows what difficulty he had to encounter 
in making Wilayat Ali Khan pay up the 
Rs. 4,900”, that Wilayat Ali Khan about 14 
years ago borrowed money from Gauri Sahai 
and his sons and paid him. In cross- 
examination he had to admit that the 
money which he advanced to Wilayat Ali 
Khan was not entered in his accounts. He 
admits that there are other entries relating to 
his businses transactions with Wilayat 
Ali Khan in his ascount books. He says 
that this sum was not entered because 
the amount had been advanced from his 
house and not from his shop. I absolutely 
disbelieve this witness. It seems to me 
most improbable that Wiayat Ali 
Khan when he must have wanted money 
and when his property was being sold, 
would have paid off the debt of Jaffer 
Khan even if suchdebt existed. Jaffer 
Khan had not even a decree against him. 
I think, however, one has only to read the 
evidence o! Jaffer Khan to come to the 
conclusion t:at there was no debt at all. 
In my opinicn the purpose to which the 
money borrowed in 1898 by Wilayat Ali 
Khan was applied wonld appear from 
entries in his account books if they were 
produced. 

The next, point to consider is the pro- 
bability of Bigga Begam bsing possessed of 
money to make the purchase. Ahsan Ali 
whose name wasjoined with herself in 
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the purchase says that the whole amount 
belonged to the lady, that she gave him 
Rs. 14,000 one day before the auction sale, 
that he went there to make the purchase 
on behalf of Bigga Begam. He states that 
before the purchase she and he were 
partners ina sugar factory and that 
the purchase was made in pursuance of an 
agreement between Bigga Begam and hin 
that they should purchase the village 
share and share alike and that he would 
pay his share of the price in two or four 
years out of the income accruing from the 
sugar factory. In cross-examination he had 
to admit that he had no accounts of the 
profits and loss of the sugar factory. He 
made some vague statements that the 
Musammat had considerable means. He 
said that the father-in-law of Bigga Begam 
(thatis, the father of Wilayat Ali Khan) 
used to allow her Rs. 200 or Rs. 250 per 
mensem and that after his death Wilayat 
Ali Khan made her a similar allowance. 
He admitted that the father of the lady 
had no semindari, nor had the lady. He 
admitted that Wilayat Husain was the 
own brother of Bigga Begam and that the 
profit of his business (whatever it was) 
was not even assessible with income tax. 
His sons were cultivators and plied three 
or four ekkas on hire. It seems to me 
from a perusal of this witness’ evidence 
that the father of Bigga Begam was aman 
of no property and that he was unable to 
give money to his son and still less to 
his daughter Bigga Begam. Furthermore, 
I think that if the lady really had pro- 
perty and was in a position to produce 
Rs. 14,000 in a Jump sum the day before 
the auction sale, accounts would be forth- 
coming. The case for the plaintiffs may 
be summoned up as follows: 


(1) The sale was admittedly fictitious to 
this extent that Abasan Ali was joined 
in the purchase and he admitted by a 
deed that he never had any interest 
whatever therein; 

(2) That the borrowing of the Rs. 12,000 
two days before the sale  vnexplained 
proves that the money was the money of 
Wilayat Ali Khan: e 

(3) That not only is it not shown that 
the money belonged to the Mwusammat,: but 
the evidence shows that she wasa woman 
of no private means. 


` Vol. XXXI] 


INDIAN CASES. 


589 


BHARAT INDU V. MURAMMAD MAHBUB ALI KHAN. 


The defendants, on the other hand, 
contend that the onus of showing that the 
money belonged to Wilayat Ali Khanlay 
on the plaintiffs and that they have not 
discharged the onus. It appears that 
after the death of the Musammat, Wilayat 
Ali Khan and the other heirs accepted in 
writing an alleged Will made by the 
Musammat in favour of Hakim Mahbub 
Ali Khan Mr. O'Conor on behalf of the 
respondents strongly relied on this fact. He 
contends that Wilayat Ali Khan by 
accepting the Will admitted that the 
property belonged to his wife. I think 
the force of this argument entirely 
depends on the state of Wilayat Ali Khan’s 
financial position at the time he made 
the so-called admission. If he was in 
financial difficulties, it might be much more 
to his interest to allow the property to 


come to his nephew than to claim it for 


himself, Furthermore, it appears that these 
admissions were made after the decree- 
holders had made a move to make this 
very property available for the satisfaction 
of the balance due on foot of the decree. 
An injunction had issued at the instance of 
the decree-holders restraining Wilayat Ali 
from dealing with the property. 

Mr. O’Conor further relied on the fact 
that the decree-holders had never challenged 
ihe title of Musammat Bigga Begam bet- 
ween the years 1898 and 1908. He contends 
that this fact shows that the decree-holders 
themselves considered that the property 
really was the property of the Musammat, 
otherwise they would have attached it 
long ago. I am not much impressed with 
this argument. Up to the year 1906 
when the decree under section 90 was 
obtained, only the mortgaged property 
could be made available for the satis- 
faction of the mortgage-decree and it was 
of no consequence whether the property 
belonged to the husband or wife. It was 
only when the mortgage security was 
exhausted that the decree under section 
90 was or could be obtained. It is an 
admitted fact that after the decree under 
Section 90 was obtained in the yew 1906, 
‘the decree-holders succeeded in realising, 
a very large sum out of property 
admittedly belonging to Wilayat Ali Khan 
other than the mortgaged property. It is, 


therefore, not surprising that no move was 
made against this property until the year 
19)$ or 1909. The learned Subordinate 
Judge decided in favour of the defendants. 
He says in his judgment: "It was argued 
on behalf of tbe plaintiffs that Bigga 


Begam was not rich enough to pay 
for the property. But from the evidence 
of, Muhammad Ahsan, Hamid Ali Khan 


and Ashraf Ali Khan, witnesses examined 
by the defendant, it appears that she 
was a rich lady. These witnesses have 
stated that she was in receipt of a sum 
of Rs. 200 a month from her father-in-law 
from the date of her marriage and from 
her husband from the date of his father’s 
death. Muhammad Ahsan witness has stated 
that Bigga Begam and he were partners 
in a khandsal concern. The witnesses 
Gobardhan Das and Ramji Mal could not 
state if Bigga Begam had any money of 
her own. They did not know her father 
and brothers. Ramji Mal no donbt adds 
that he infers that her father must have 
been an ordinary man from the fact that 
her nephews ply ekkas now-a-days. But 
there is nothing extraordinary about & 
rich man’s heirs to be plated in that 
position, but to judge of their  predeces- 
sor from their present state of wealth is 
a far-fetched conclusion. Such being the 
evidence of the plaintiffs’ witnesses, the 
testimony of the defendant’s witnesses on 
this point must be believed." It seems to 
me that the learned Judge has not fully 
appreciated the force of the evidence. He 
disbelieves perhaps with some reason the 
evidence of Gobardhan Das and Ramji 
Mal that when Wilayat Ali Khan was 
executing the two mortgages for Rs. 6,000 
each, he openly stated that the money 
was being raised for the very purpose of 
purchasing the property. It is suggested 
that if asecret purchase was being made 
for the debtor, he would notspeak about 
it. It must be remembered, however, that 
at that time Wilayat Ali Khan had still a 
large amount of property, the amount of 
the decree had not swelled to the extent it 
subsequently did by the accumulation 
of interest and it may well have been then 
hoped that the decree would be discharged. 
Bat even if we discard the oralevidence, 
the fact still remains that Wilayat Ali 
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Khan raised Rs. 11,000 odd at the very 
time the property was being sold and that 
no satisfactory account is given asto how 
this. money was applied. On the contrary 

the account that is given cannot be believed, 
` The. learned Judge says "from the evidence 
of Muhammad Ahsan, Hamid Ali Khan and 
Ashraf Ali Khan it appears that the Musam- 
mat was arichlady.” I have already dealt 
with the evidence of Muhammad Ahsan. 
It is true that all these three witnesses 
make a vague statement that the lady was 
rich and that herfather was a rich man 
but it is not shown that they had any 
personal knowledge of these matters, and it 
appears from the 
witnesses that her father was not a rich 
man. There is not a particle of evidence 
that the lady got property from her father 
during his life-time orat hisdeath. The 
witnesses say that she gotan allowance of 
Rs. 200 a month from her father-in-law and 
afterwards from her husband, but this 
allowance would not make the lady a "rich" 
lady and it is not shown how these witnesses 
came to know that she received an allowance 
of Rs. 200a month. Ifthe lady wasa rich 
lady it is certdin that she would have had 
account books. Itseems to me that the 
learned Judge has overlooked the significance 
of the admitted fact that Rs. 11,000 odd 
was raised on the very eve of the sale and 
that he hascome to the conclusion that she 
was a rich woman on evidence not worthy of 
the name. I am quite satisfied on the 
evidence that the money which purchased 
the property belonged to Wilayat Ali Khan 
and notto his wife. If this view be correct, 
ibis quite unnecessary to consider whether 
Wilayat Ali Khan could assent to the Will 
of his wife and so defeat his creditors. I 
think the Court below had a certain amount 
of sympathy, perhaps not unnatural, with 
the defendants on the ground that the decree- 
holders have realised avery large sum on 
foot of their decree. We are bound, however, 
to throw aside any feeling of this kind and 
to decide thecase on the evidence before 
us. I would allow the appeal. 

RAFIQUE, J. — I concur. 


' By rae Court.—The order of the Court is 
that the appeal prevails and is allowed. 
The decree of the lower Court is set aside 
and the claim of the plaintiffs-appellants is 
decreed, with costs vf both the Courts 
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A he is in the line of heirs. 
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ineludiug fees in this Court on the higher 
scale. 
Appeal allowed. 
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No. 274 or 1913. 
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 BUBBAYA. KARANTHA — DEFENDANT — 
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AND APPELLANT IN ÁPPEAL No. 274 or 1918" 

Escheat—Crown, suit by—Burden of proof as to 
failure of heirs Evidence Act (I of 1872), s. 18—Eject- 
ment-—Lease —Relationship—Gotra. 

Per Wallis, C. J.—In a suit by the Government for 


, ejectment of the defendant on the gronnd of escheat, 


it lies upon the Crown to prove at least prima facie 
that the deceased died without heirs, and it cannot 
rely upon the want of title of the party in possession. 
Ep. 591, col. 2.] 

Gi idhari Lall Roy v. 
I. A. 448; 10 W. R. P. C. 81; 
Suth. P. C. J. 169; 2 Sar, P. C; J. 382; 
followed. 

The fact that in an another contested suita party 
has failed to prove the relationship of his line with 
the deceased is evidence against the existence of the 
right ofthat line as heirs of the deceased and is 
I under section 13 of the Evidence Act. [p. 593, 
col. 1 

Natest Gramant v. Venkatarama Reddi, 17 M.L. 
J. 518; 30 M, 510; 2 M. L. T. 455; Mahamad Amin v. 
Hasan, 3. B. 143; 9 Bom. L. R 65, followed. 

Where a lessee is in possession, the plaintiff to 
succecd in a suit in ejectment need nob sue to set 
aside the lease. [p. 598, col. 2.] 

Modhu Sudan Singh v. Rooke, 25 O. 1; 24 Y. A. 164; 
10. W. N. 438, Harihar Ojha v. Dasarathi Misra," 38 
C. 257: 1 O. L J. 408; 9 C. W. N. 636, Bijoy Gopal 
Mukerji v. Krishna Mahishi Debi, 34 C. 329; 9 Bom. 
L. R. 602; 4 A. L. J. 829; 6 C. L. T 334, 11 C. W. N. 
424, 17 M. L. J. 154; 34 I. A. 57 (P. C.; 2 M. L. 
T. 138, followed ] 

Per Beshagiri Aiyar, J.--I& is the common gatra, 
that determines relationship between the parties, aud 
not the use of a common family name. [p. 594, col, 2.] 

When once the Crown establishes prima facie that 
the deceased died without heirs, the burden is 
shifted on to the party in possession to show that 
cp. 595, col, 2.] 


Bengal Government, 12 M. 
1B.L. R.P.0.44 2 
20 X. R. 408, 
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+ Gridhari Lall v. Bengal Government, 12 M. I. A. 418; 
l B. L. Ri P.C. 44,10 W.R. P. 81; 2 Subh. P. C. 
J. 159; 2 Sar. P. C. J. 382; 20 E. R. 408; Collector of 
Masulipatam v. Cavaly Vencata Narrainapah, 8 M. T. 
À.600; 2 W. RiP. 0.) 58; 1 Suth. P O. J. 417; 1 
Sar. P. O J. 752; 19 E. R. 620, followed. 


Appeals against the decree of the Court of 
the Subordinate Judge of South Canara, in 
Original Suit No. 61 o£ 1911. 


FACTS appear from the judgment. 


The Government Pleader, for the Govern- 
ment.—The Subordinate Judge has clearly 
gone off the issue; he says that the various 


Instances in which -the claim was 
set up show that the plaintiffs in 
those suits must have been the heirs. 


It is enough in this case for the Government. 


is some prima facie 
evidence that the deceased died without 
heirs. There were three suits brought 
against the widow when she alienated the 
properties in two of which they, the plaintiffs, 


to show, that there 


were referred to regular suits, and in the, 


third the right was negatived. As against 
the only possible heir, the right was entirely 
negatived. 

(2). The judgment which negatived the 
right is relevant under section 13 of the 
Indian Evidence Act. 

Mr. C. V. Ananthakrishna Adyar, for the 
Respondent.—It is for the Government to 
prove prima facie that the deceased died 
without heirs That is clearly laid down 
in the case of Collector of Masulipatam 
v. Cavaly Vencata Narrainapah (1). 


JUDGMENT, 


" WaLus, C. J.—This is a suit brought 
by ‘the plaintiff to declare that the pro- 


perties in South Canara of the late Zalle 


Subraya, who-appears from Exhibit N to 
have died in that districh in the year 
Parthiva, 1825—6, escheated to the Crown 
for want of heirs on the, death of his widow 
Manjamma, who appears to have died at an 
advanced age in January 1906 at Benares. 
The suit was brought against the defendant 
im possession, and the latter in his written 
statement set up the existence, among other 
alleged heirs, of the junior widow and the 
senior widow’s daughter and daughter’s son of 
one Venkatapathaya, who are described as 


` (1$ 8 M. I. A. 500; 2 W. B. P. O. 59; 1 Suth. P, O. J. 
. 417} 1 Sar. P. O, J. 782; 19 B, R. 620, 
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residing ab Shimoga in the Mysore State. 
The Subordinate Judge has rejested the 
case set up as.to the other alleged heirs, 
but has held that the descendants of 
Venkatapathaya are in the line of heirs 
of the deceased. Before dealing with the 
facts ofthis somewhat extraordinary case, it 
will be well to refer to what their Lordships 
have laid down in Gridhari Lall v. 
Bengal Government (2), the leading 


‘Indian case, as to onus which lies on the 


Crown in claims to escheat. In the 
Course of the argument in that case 
Kelly, ©. B., observed that in England in 
a writ of Intrusion or Hjectment, the 
Crown must, to take.lands by escheat, prove 
there was an entire failure of heirs, and so 
also ef a Lord of the Manor with respect 
to copybolds on the death of a tenant 
without heirs, and cannot rely upon the 
want of title of the party in possession. 

In that case the Caleutta High Court 
had rejected the claim of the. «appellant 
Gridhari Lall, who had been in possession 
and recognized by Government as heir, 
but had decided that the decree against 
him should not be made absolute until 
the claims of other alleged heirs had been 
investigated, and had remanded the case 
with adirection to the Distriet Judge to 
call upon these and any other claimants 
to come in and prove their case. Their 
Lordships, whilst disposing of the appeal 
on the ground that Gridhari Lall wasan 
heir, deemed it right to'take exception to 
the procedure adopted by the High Court 
and to point out that, as against a 
defendant in possession, the Crown wag in 
the position of an ordinary plaintif in 
án ordinary suit in the nature of an 
ejectment. Their Lordships went on .to 
lay down that itlay upon the Crown to 
prove at least prima facie that the deceased 
left no heirs, and that the defendant 
was entitled to set up any jus tertii that 
might exist. The course taken by the 
High Court, in their Lordships’ opinion, 
would have had the effect of causing the 
other claimants who had intervened ag 
objectors to litigate their title with 
Government, casting apparently the burden 


592 
SECRETARY OF STATE v. SUBRAYA KARANTHA. 


of proof on them, and seemed to their 
Lordships to deprive the appellant of his 
right to defend his possession. on the 
ground of an existing jus tertii. It had been 
objected for the Crown that it could not 
be called upon to prove a nezative, and it 
was apparently with reference to that objec- 
tion that their Lordshins guarded themselves 
by saying that it lay upon the Crown to 
prove at least prima facie that the deceased 
died without heirs. 


Coming now to the facts of the present 
case, the deceased Zalle Subraya died in 
the year 1826 leaving a widow Manjamma 
and apparently no other near relations. 
Manjamma died at Benares in January 
1906, having survived her husband for 
g0 years and having about 50 years 
before her death alienated her husband's 
properties in South Canara and removed 
herself to Benares where she died. No 
pedigree or family tree showing the alleged 
relationship has been produced from proper 
eustody, and the defendant is obliged to 
rely on the pedigrees or statements of 
relationship which are to be found in 
the pleadings in the litigation already 
mentioned. As the alleged common ancestor 


Venkappia is fourth in ascent from 
the deceased who died in 1826, direct 
oral evidence is not to be looked for. Nor 


again is there any oral evidence worth 
considering that either Subraya or his widow 
ever recognized the alleged relationship. 
On the other hand there are denials, no 
doubt, of an interested character by 
Manjamma in the ‘litigation already 
referred to. In view of this litigation and 
of the conduct of Manjamma in alienating 
her properties and removing to Benares, 
jt ig not perhaps surprising that no 
communication should have passed between 
her and Venkatapathiya’s family after her 
removal to Benares, but the resaltis that 
there isno evidence of recognition any 
more than there is any direct evidence of 
relationship in support of the defendant’s 
ease. We are in effect left to rely on 
evidenze of assertion of title as reversioners 
by Varxatapithy’s line in certain suits 
filed babween 1847 and 1872, in one of 
whieh the alleged relationship was found 
not to be proved. The Snbordinate Judge 


Jays much stress upon the improbability ' 
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that Venkatapathy's family would have 
persisted solong in their claims if they 
had been concocted, but I cannot attach 
much weight to this argument, and I do not 
think the evidence of assertion it such as 
would justify us in holding the alleged 
relationship proved in view of the fact that 
every assertion appears to have been met 
with a denial by Manjamma, and that in 
the only case where the issne was tried 
there was a finding against it. 

Exhibit N is the judgment in Original 
Suit No. 289 of 1847 in the Court of the 
Sudder Amin of Honnavar, an unsuccessful 
suit brought against Manjamma and others 
by the widow of one Jalle Gundappa. 
who was alleged to be the undivided 
brother of the deceased. Paragraph 11 
shows that Venkatapathiya's grandfather 
Zalle Venkatapathiya had presented a petition 
stating that he was the undivided dayadi of 
the deceased and that his claim should not 
be prejudiced by the suit. The petition was 
recorded with the observation that if his 
allegation was true he might bring a separate 
suit. 

This judgment was pronounced on 8th 
March 1852, and it was only some years 
later that Venkatapathiya’s father Timmara- 
sayya brought two suits, Original Suit No. 
731 of 1862 and Original-Suit No. 15 of 
1864, in the Court of the Taluq Munsif of 
Kundapur. The plaintiff sued to recover the 
properties of the deceased as his undivided 
dayadi from the widow and her alienees, and 
in her written statement she denied that he 
was a member of her family and alleged that 
he had no right whatever inthe property. In 
Exhibit M which is a translation of the 
judgment from the Canarese, the Munsif 
observed in paragraph ll: “the first 
question to be considered is whether the 
plaintiff and the first defendant are 
members of the same family, and whe- 
ther either the plaintiff or his ancestors 
have either enjoyed the suit property or 
obtained the benefit thereof. In respect of 
this he has examined four witnesses in 
Kavelidurga Tulug (in Mysore, then under 
a Chief Commissioner) and four witnesses in 
this Court. Of these only two have given 
some particulars of the family, but they did 
not explain satisfactorily how they came to 
know them. From the evidence of the re- 
maining witnesses nothing has been proved. 
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It appears that the first defendant is a 
lonely woman without any relations whatever 
and having property, has been enjoying the 
same absolutely from the beginning of the 
year—(illegible). It appears from the 
general statement of the witnesses that the 
Ist defendant brought and bad (sec) the 


plaintiff in her bouse and got writing and. 


other work done by him, that thereafter, as 
ill-feeling arose between them, she turned 
out the plaintiff; that formerly he used to 
come in this manner from ‘the ghauts occa- 
sionally from time to time staying for 
some days and go away. As these facts 
alone are not sufficient for establishing any 
rights—." Some word is missing after this, but 
it, cannot affect the sense, and this judgment 
seems to me to contain a finding as between 
the plaintiff in that suit, Venkatapathiya’s 
father, and the widow Manjamma, that the 
plaintiff had failed t prove his relationship 
with the deceased. The fact that Venkata- 
pathiya’s father fatled in a contested suit 
to prove the relationship of his line with the 
deceased fifty years ago when such an issue 
was much more susceptible of proof than it 
is now is, in my opinion, evidence against the 
existence of the right of that line to claim 
as heir of the deceased within the meaning of 
section 13 of the Evidence Act. This seems 
to be in accordance with the ruling of this 
Court in Natesa Gramang v. Venkatarama 
Reddit (3), to which I was a party, and on a 
re-perusal of the judgment of Beaman, J., in 
Mahamad Amin v. Hasan (4), which was cited 
on the other side and impressed me at.the time, 
I, think that this ease, where the alleged 
relationship admitted of assertion, denial and 
recognition in a series of transactions extend- 
ing over a long series of years, comes 
precisely within the class of cases to which 
Beaman, J., held the section specially appli- 
cable at page 153 of his jadgment. If 
relevant, this evidence is, in my opinion, of 
great importance as it practically stands 
uncontradicted, seeing that the Subordinate 
Judge has rightly, in my opinion, disbelieved 
all the oral evidence for the defence. in any 
way connecting Venkatapathiya’s line with 
the deceased and we agree with him in this. 
The effect of this evidence is, moreover, 
strengthened by the subsequent conduct of 


` (8) 17 M. L. J. 518; 80 M. 510; 2 M. L. T. 455, 
? (4) 81 B. 143; 9 Bom, Li. R; 65. 
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the parties. Timmarasaya, the plaintiff in 
these suits of 1562 and 1864, did not venture 
to file another suit, but his son Venkatapa- 
thiya filed Original Suit No. 24 of 1871 in 
the Court of the Principal Sudder Amin of 
Mangalore, making his father Timmarasaya 
a defendant, for a declaration that the alien- 
ations made by Manjamma were not binding 
on the reversioners. This suit was dismissed 
by the first Court and by the High Court 
in Second Appeal No. 657 of 1872 on the 
view which then prevailed that only the 
next reversioner could sue, but neither 
Timmarasaya nor Venkatapathiya after his 
death ever instituted any other suit, and the 
evidenve of his daughter Thimmava shows 
that she and her family never put in any 
claim until they were asked to sign a 
claim at the instance of the defendant, after 
the Collector had issued a notice calling for 
claim. The Subordinate Judge has really 
nothing to go upon but the fact that the 
relationship has been asserted in three 
successive suits, and this, though it was not 
proved in the only case in which it was 
investigated, and the further fact of slight 
import that both the deceased and the 
petitioner in the suit of 1847 bore the, first 
name of Zalle. The hesitation shown by 
Government as to whether they should file 
this suit or wait for certaindeaths which would 
obviate the necessity of raising’ this issue 
proves nothing in support of the defendant’s 
case. Without the evidence of the failure 
of Venkatapatbiya's father to establish the 
relationship in 1864, there might have been 
more difficulty in saying that the plaint- 
iff has established the prima facie case 
which he is required by law to make out, but 
that transaction should, in my opinion, be re- 
garded as more than shifting the onus, and 
as I have already pointed, the same inference 
is suggested by the subsequent conduct of 
the parties. I would allow the appeal, 
reverse the decision and give judgment 
for the plaintiff. On the 5th issue we agree 
with the finding of the Subordinate Judge 
that the lease is not binding on the plaintiff, 
and we cannot accept his view that the plaintiff 
is not entitled to recover this property in the 
present suit without suing to set it aside. See 
Modhu Sudan Singh v. Rooke (5), Harihar Ojha 


(5) 25 0, 1 (P.C); 241, A. 164; 1 O, W, N. 433. 


594 
SECRETARY OF STATE V. SUBRAYA KARANTHA. 


v. Dasarathi Misra (6) and Bijoy Gopal Mukerji 
v. Krishna Mahashi Debi (V). There is no 
ground of appeal as to the defendant’s right 
to improvements, and we are not prepared 
to allow the point to be raised. We accept 
the finding of the Subordinate Judge who 
accepted the finding in paragraph 13 of the 
2nd  Commissioner's report. We think 
the Subordinate Judge was wrong in dis- 
allowing the plaintiff’s right to mesne profits. 
The amount will be determined by the 
lower Court and embodied in the final 
decree, the mesne profits to run from 28rd 
September 1909, when the defendant was 
served with notice calling on him to surrender 
possession. By consent, we also direct 
the Court to ascertain what changes, if any, 
must be made in the figures given in para- 
graph 183 o0f the 2nd Commissioner’s report, 
having regard to the suggestion thatthe de- 
fendant who has continued in possession, may 
have cut and carried away the trees valued by 
the Commissioner or exhausted the improve- 
ments for which an allowance was made, 
any such alteration to be embodied in the 
final decree. The plaintiff is also entitled 
to future mesne profits from date of suit 
to delivery of- possession. The appeal is 

' allowed and each party will bear his own 
costs of this appeal and there will be pro- 
portionate costs after mesne profits have 
been ascertained. 

The other Appeal No. 274 of 
dismissed with costs. 

SESHAGIRI Aryar, J.—l agree and wish to 
say & few words on the general features 
of the case. If the persons in whose 
favour a jus tertii is seb up by the defendant 
sued to recover the plaint properties, I would 
have had no hesitation in holding that 
they have failed to establish their claim. 
The person put forward as the sister’s son of 
Zalle Subraya, the last male owner, has abso- 
lutely failed to prove his relationship. I cannot 
believe that if he was related to Manjamma 
as he states, he would never have had any 
correspondence with her, would not have 
visited her in Benares and would not have 
adduced evidence of the observance of pollu- 
tion on her death. Neither he, as the 


1913 is 


(6) 33 C. 257; 
(7) 34 C. 329; 
Q. L. 4. 384; 11 "i 
A. 37 (P. 0); 2 M, 


10. L. J. 408; 9 0. W. N. 636. 
Bom. D. R. 602; 4 A. L., J. 829; 5 
W. N, 424; 17 M, L, J. 164; 84 T. 
L. T. 133 
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alleged nephew of Gundappa, took any objec- 
tion to the sale of all her property by 
Manjamma when she left for Benares—no 
suit was brought subsequently to contest 
thealienation.. Equally unsatisfactory is the 
evidence regarding the claim of defence wit- 
ness, No. 1. He is unable fo prove that he 
observed pollution when Gundappa’s widow 
Kavaramma died. The Subordinate Judge 
was not impressed with this evidence and 
I do not differ from him. 


The case of Thimmavva is more difficult. 
Naturally enough, great stress was laid by 
ihe learned Vakils for the respondent on the 
use of the family name Zalle. The evidence 
regarding this is very meagre. My Lord has 
dealt with it and I donot propose to examine 
it any further. It is noteworthy that in the 
genealogical trees filed from 1847 onwards, 
the word Zalle does not appear. There is & 
singular lack of testimony regarding the 
identity of Gotram between that of the 
claimant’s father and that of the last male 
owner. This is very suspicious. In Mitak- 
shara, Chapter XI, section 5, placitum 6, 
the concluding clause runs thus:— ‘The re- 
lationship of samanodakas extends to the 
fourteenth degree; or as some affirm, it 
reaches as far as the memory of birth and 
name extends. This és signified by gotra 
or the relation of family name.” The family 
name is generally taken from the place in 
which the common ancestor originally lived. 
It is possible that this common family 
name may be the heritage of more than 
one group of persons. These may not be 
related to each other at all; but if the 
family name is associated with the common 
gotra (which is by repute the name of 
the Rishi of pre-historic days from whom 
descent is traced), then there willbe scme- 
thing tangible to go by. I repeatedly asked 
the learned Vakils whether there was any 
evidence of the common  gotram. The 
absence of this evidence is very significant. 
I, therefore, do not attach weight to the 
use of the name Zalle by the claimant’s father 
and grandfather, Barring that, we have 
only the assertions of right on three occasions 
and the filing of genealogical trees. 
On each of the occasions, the course pointed 
out by the Court which would have brought: 
matters to a head was not followed. 


Yeukatapayya asserted the extravagant claim 


in 
Da 
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of being undivided. in the suit of 1847 (bet- 
ween  Kavaramma . and Manjamma). He 
was referred to a regular suit. Nothing was 
done till nearly 15 years after. Timmarasaya, 
the son of Vankappia, asserted that he was an 
undivided cousin of the husband of Manjamma 
in a suit of 1862 and in Original Suit 
No. 415 of 1884. These suits were 
dismissed. At this time Manjamma had 
granted an arthamulgent lease to the de- 
fendant’s vendor’s predecessor; if the claim 
of being a joint member of the undivid- 
ed family was found unsustainable, it is 
difficult to understand why the claim as rever- 
. sioner or a declaration that the alienation was 
not binding beyond the widow’s life-time, was 
not subsequently litigated. Atthe time of 
the third litigation, the unsuccessful plain- 
tiff of 1864 was alive. His son sued 
now. He was mnonsuited on the ground 
that his father was alive. Yet, the father 
did not sue.. Nor did the son, subsequent 
io the death of the father, pursue his 
remedies. These are very suspicious cir- 
cumstances. J am, therefore, unable to attach 
weight to the three assertions of right 
referred to by the Subordinate Judge. 

Tt was argued by Mr. Ananthakrishna 


Aiyar that the burden of proof lies on 
the Secretary of State. He. relied on. 
Gridhari Lall v. Bengal | Government 
(2). In that case, the defendant in 


possession was an undoubted relation of 
the last male-holder. He was the father’s 
maternal uncle of the deceased. The ques- 
tion was whether he was 
the Benares School of Law. The Judicial 
Committee held that he was. Their Lord- 
ships further pointed out that “the appellant 
was entitled to defend his possession not only 
by proof of his own title, but by setting up 
any jus tertii that might exist. By an 
alternative plea he did set up such a bar 
to the respondent’s suit; and the title of 
those persons who, he says, are, failing 
himself, the heirs of Woopendro Chunder 
Roy, has never yet. been determined." Where 
a specific individual is put forward in the 
written statement asan heir and the right of 
that individual was not determined, the 
Government could not say that the pro- 
perty has escheated. I do not understand 
the above passage to lay down, before there 
can be an escheat, that the Government should 
affirmatively establish the inyalidity of the 


an heir under. 


elaim of the third party whose title was plead. 
ed by the defendant. Their Lordships intimate 
in the earlier portion of the judgment that 
the Government should prove prima facie 
that the last male owner died without 
heirs. This has been done in this case. 
Nobody elaiming  heirship to Subaraya is 
in possession. No persons who, in common 
parlance, could be said to be relations, have 
been found to havehad any correspondence 
with the woman who left for Benares 50 
years ago. This is all the prima facie proof 
that can be expected. The burden then would 
be shifted to each of the claimants to 
establish prima facie his relationship to the 
last male-holder. If that is not satisfactorily 
done, the Government must succeed. The 
‘decision of Collector of Masultpatam v. Cavaly 
Vencata Narrainapah (1) supports this 
view. I, therefore, agree with the learned 
Chief Justice that the appeal should be 
allowed and in the further order which he 
proposes to make. 


Appeal allowed; Suit decreed. 





PUNJAB CHIEF COURT. 
. Bgcoxp OrviL Arrear No. 1136 or 1914, 
June 26, 1915. 
Present: —Mr. Justice Rattigan and 
Mr. Justice Shadi Lal. 

Tarn IMPERIAL OLL,SOAP ann GENERAL 
MILLS COMPANY, Lro., DELHI— 
PLAINTIFF— APPELLANT 

. versus 
WAZIR SINGH AND ANOTRER—DEFENDANTS 


— RESPONDENTS. 
` Company—Director acting as such for. many years 
—Third person, if can question his power—Share-holder 
—Estoppel. 

When a Company is shown to have accepted a cer- 
tain person for many years as its Director and has 
never on any occasion repudiated any of his acts as 
“such, it is not open to one who has no concern with 
the Company to challenge the appointment of such 
Director or to contest his authority to act on behalf 
ofthe Company. [p. 596, col. 2.1 

When ashare-holder of a Company takes part in 
nearly all the ganeral meetings of the Company and 
joins in the annual appointment of its Director 
without taking exception to his appointment, he is 
under the circumstances dsbarred by his conduct 
from objecting to ths validity of tha Director's 
appointment or to his authority toast for and on 


behalf of the Company. [p. 896, cols. 1 & 2.] 
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Second appeal from the decree of the 
Additional Divisional Judge, Delhi, dated 
the 19th February 1914, affirming that of 
the Subordinate Judge, 2nd class, Delhi, 
dated the 30th October 1913, dismissing the 
claim. 

Mr. Obedulla, for the Appellant. 


Rai Sahib Lala Mott Sagar, for the Re-- 


8pondents. 

JUDGMENT.-—This suit was instituted in 
the Court of the Subordinate Judge, Delhi, 
on the 21st of April 1913 and purports to be 
by the “Imperial Oil, Soap and General 
Mills Company, Limited, Delhi,” the plaint 
being signed, verified and presented on 
behalf of the said Company by Mr. Clarence 
Kirkpatrick, who is described in the plaint 
as the sole Director of the said Company. 
The claim was for rendition of accounts and 
for recovery of certain sums due for articles 
alleged to have been supplied to defendant 
No. 1, Lala Wazir Singh, through defendant 
No. 2, Lala Ram Chand. A preliminary 
objection was taken by the defendants that 
Mr. Clarence Kirkpatrick had no authority to 
institute the suit on behalf of the Com- 
pany or to do any other act in relation to 
the ccnduct of the suit. This objection was 
elaborately considered and discussed by 
the Subordinate Judge and by the Additional 
Divisional Judge who, after going into all 
the facts and history of the Company, were 
both of opinion that the objection must pre- 
vail and accordingly dismissed the suit, 

A second appeal has been preferred to 
this Court on behalf of the Company and 
we have listened to lengthy arguments 


on a number of intricate and difficult ques- . 


tions of law, but we find it unnecessary to 
- decide those questions as we hold that 

ground No. 7 of the grounds of appeal must 
prevail. : 


Defendant No. 2, Ram Chand, isa share- 
holder of the Company and a reference to 
the Company's General Meeting Minute 
Book shows that he was present at, and took 
an active part in, nearly all the General 
Meetings of the Company from August 
1903 to the 24th of February 1922, and that 
from time to time he joined in the annual 
appointment of Mr. Kirkpatrick as sole 
Director ‘of the Company. During all these 
years Mr. Kirkpatrick, to Ram Obhand's 
knowledge, acted as such Director and there 


is no indication on the record nor indeed is it 
suggested that Ram Chand on ary occasion 
took exception to Mr. Kirkpatrick’s acts as 
such Director. In these circumstances, we 
consider that Ram Chand has debarred him- 
self by his conduct from objesting to the 
validity of Mr. Kirkpatrick’s appointment 
or to his authority to act for and on behalf of 
the Company. m 

As regards Lala Wazir Singh, the case 
is somewhat different as he is not a share- 
holder of the Company and did not in any 
way participate in electing Mr. Kirkpatrick 
as Director. On the other hand, however, it 
is to be remembered that he is a mere out- 
sider and that the Company as such has, so 
far as we can see, accepted’ Mr. Kirkpatrick 
as its sole Director ever since 1905 and that 
it has never on any occasion repudiated 
his acts or denied his authority as such 
de facto, if not indeed de jure, Director. When 
a Company is thus shown to have accepted a 
certain person for many years as its Director 
and has never on any occasion repudiated 
any of his acts as such, it is not, we think, 
open to one who has no concern with the 
Company, to challenge the appointment of 
such Director or to contest his authority to 
act on ehalf of the Company. In the present 
case, itis not urged—and it is certainly not 
proved—that the Company as such disapproves 
or repudiates Mr. Kirkpatrick’s conduct in 
instituting the present suit and that being 
the case, Lala Wazir Singh has no right to 
ask that this claim shall be dismissed on the 
ground that Mr. Kirkpatrick had no autho- 
rity from the Company to institute the suit. 

We accordingly accept the appeal and 
setting aside the orders of the Courts below 
we remand the case under Order XLI, rule 
23, Civil Procedure Code, to the Court 
of the Subordinate Judge, Delhi, for decision 
on the merits. The Court-fee stamp on this 
appeal will be refunded and all other costs 
will abide the event. 


Appeal acceoled, 
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CALCUTTA HIGH COURT. 
ORDINARY ORIGINAL Civi, JURISDICTION 
Surr No. 257 or 1911.* 
July 18, 1914. 
Present; — Mr. Justice Chitty. 
CO-OPERATIVE HINDUSTAN BANK, 
LTD, —PLAINTIFF 
VETSUS ` 


BHOLA NATH BOROOAH — DEPENDANT. 

Oivil Procedure Code (Act V of 1908), Sch. IT, paras. 
8, 8 and 15- —Arbitration —Order of reference authoris- 
ing arbitrator to extend time made by consent of 
parties—Arbitrator eatending time after the period 
originally fixed by Cowt had expired—Arbitrator 
after such time, f. functus officio—Award submitted 
within such extended time, if must be set aside— 
Arbitrators interest in subject-matter im suit, when 
insignificant and unknown to him, if would invalidate 
award. 

Where an order of reference’ to an arbitrator under 
Schedule II of the Code of Civil Procedure (Act V 
of 1908) fixed three months’ time for the submission 
of the award to Court and also empowered the 
arbitrator to extend the time for such submission 
from time to time by @ndorsement in the office copy 
of the order: - 

Held, that when the Court had made the order 
by consent of the parties, there could be no 
objection to the functions of the Court with regard 
to the enlargement of time being delegated to the 
arbitrator if the parties so desired. [p 690, col. 1. ih 

But the arbitrator could only extend the time in 
such cases, before the time originally fixed for 
making the award had expired. If he did not do so, 
ho was by reason of effluxion of time functus officio 
and had no further jurisdiction in the matter. As 
in this case, the arbitrator had extended the time 
after the three months originally fixe-] by Court had 
expired, the award must be set aside, although it 
was submitted within the time so extended by the 
arbitrator. [p. 600, col. 1.] 

If an arbitrator, unknown fo one ofthe parties, 
basa personal interest in the subject-matter of the 
award, it would beimproper that he should act as 
arbitrator. If, however, his interest is insiguificant 
and unknown to himself so that it is impossible that 
it could have inflnenced his award in any way, 
the Court would not be disposed to set aside the 
award, [p. 609, col. 2.] 


FACTS.—-This suit was referred by consent 
of the parties by Mr. Justice Fletcher, sitting 
on the Original Side of the High Court, under 
the provisions of Schedule II of the Code 
of Civil Procedure (Aet V of 1908), to the 
arbitration of Babu Jogendra Nath Mukher- 
jee, a Vakil of the Caleutta High Court, on 
the 21st of July 1913. The material portion 
of the order of reference was as follows: — 

“That all matters in difference in this 
suit between the parties hereto be referred 





*The report of this case has been taken fram the 
Caloutta Weekly Notes with per mission,—Hd. 


tothe final decision of Babu Jogendra Nath 
Mukherjee, Vakil of this Court, whois to 
make his award in writing and submit 
the same to this Court together witk all 
proceedings, depositions and exhibits before 
him within three months from date on 
which an office copy of this order of 
reference shall be delivered to him or 
within such further time as the arbitrator 
shall allow himself by endorsement on the 
office copy of the order.’ The arbitrator 
submitted his award to the Court on the 
1st of June 1914. 

' The defendant thereupon applied to the 
Court for setting aside the award on, amongst 
others, the following grounds:— 

' “That the provision for extension of time 
by the arbitrator by endorsement on the 
order aforesaid, is not justified by the pro- 
visions of the Code of Civil Procedure and 
that the said order is without jurisdiction. 

That the order of reference was served on 
the arbitrator on the 18th of August 1913, 
but neither the petitioner, nor his Solicitor 
or Counsel -was aware when the order was 
actually served on the arbitrator, as the 
arbitrator had not drawn their attention 
to this fact in the course of proceedings 
before him, 

"That the arbitrator commenced the pro- 
ceedings on the 23rd of August 1913 and 
went on from time to time till the lth of 
November, when the same was adjourned 
to the 22nd of November 1913. 

That there were sittings on the 22nd and 
23rd of November and that the petitioner’s 
Counsel and Solicitor attended these under 
a misapprehension that the time kad not 
then expired. 

That at the sitting of the 28th of Febru. 
ary which followed, the arbitrator men. 
tioned to the petitioner’s Counsel that the 
three months’ time fixed by the order of 
the Court had expired, and that he had 
not extended the time as he believed that 
it was understood that he would go on. 

That the Counsel for the petitioner there- 
upon took exception to the portion of the 
Court’s order relating to the extension of the 
time by the arbitrator and pointed out to 
him that under Schedule IJ, Articles 3 (1) 
aud 8 of the Code of Civil Procedure, the 
Court alone could extend the time and 
that if the arbitrator extended the time 
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then without reference to Court, he must 
take the responsibility of the course upon 
himself. 

That .thereafter the arbitrator intimated 
tothe parties that he would extend. the 
time to the 31st of May 1914 (which was 
a Sunday) and thatthe petitioner (until the 
award was filed in Court on the lst of June 
and that even then he) did not know when 
the order, extending the time had been 
endorsed by the arbitrator on the office copy 
of the order, as he did not give any date of 
the endorsement. That the petitioner had 
also discovered since the submission of the 
award that the arbitrator was a share-holder 
in the plaintiff Bank and that for this as 
also other reasons aforesaid, the award should 
be set aside.” 

Messrs. B. Chakravarti, S. 
Chaudhuri and B. K. Lahiri, 
fendant-Petitioner. 

Mr. H. D. Bose, for the Plaintiff Bank. 


Mr, B. Chakravarti, for the Petitioner, urged 
that after the three months originally fixed 
by the Court, the arbitrator had become 
functus officio and he had no authority to 
extend thetime. The provision in the order 
of reference which purported to empower 
the arbitrator to enlarge the time by endorse- 
ment in the office copy of the order, must 
have been embodied in it, under a misappre- 
hension that the reference was made under 
the Indian Arbitration Act (IX of 1699) 
"which empowers the arbitrator to extend 
the time from time to time by such endorse- 
.ment. See Schedule I, para. 3, of the Act, 
But this was a reference under the Code of 
Civil Procedure, Schedule II, The Code 
.expressly "provides that the “Court shall 
.specify. the time" for making the award. 
See Schedule lI, para. 3, Civil Procedure 
Code. Then Schedule II, para. 8, provides 
that it is the Court that can enlarge 
_the period, “from time to time either 
before ,or after the expiration of the 
, period fixed for the making of the award.” 
This was pointed out by Mr. J. Chaudhuri 
, to the arbitrator before whom he appeared. 
. But the arbitrator did not care to come 
before Court and apply for estension of 
. time. He had committed other irregularities 
' get out in our petition. If he had come 

, before Court, then we could have brought 
these to the notice of Court and askea bu 


P. Sinha, J. 
for the De- 


annu] the sees id make & fresh 
reference. ‘The fact that Mr. Chaudhuri. 
continued to appear before the arbitrator after 
he had drawn the attention of the arbitrator 
to the provisions of the law and asked the 
arbitrator to proceed on his own responsibility, 
cannot amount to acquieseenceon Mr. Chau- 
dhuri’s part: In such căses, it is enough if the 
Counsel protests,and he is not bound to 
retire from the case. See Hamlyn v. Betieley 
(1). Further, in this case, it was not known 
to the petitioner when the arbitrator extend- 
ed the time, as he did not put down any 
date above or below his endorsement’ ex- 
tending the time. One thing is certain, that 
hedid not extend the time within the three 
months originally fixed by the Court. The 
power given to the arbitrator to extend time 
amounted to delegation of the Court’s powers 
and was withoutjurisdietlon. fivenassuming, 
but not admitting, that the provision in the 
order of reference empowering the. arbitrator 
to extend the time was good in law, still the 
arbitrator did not extend the time before 
the three months fixed by Court had oe 
He was then functus officio -and he had 
my view no authority to extend the time, 
But he could have come before Court at any 
time before submitting the award and applied 
to Court to have the time extended under 
Schedule II, para. 8, Civil Procedure .Code, 
Mr. Chaudhuri was, therefore, fully justified 
in attending before him even after the time 
had expired. The Courthad no jurisdiction 
to exterid the time after the award had been 
submitted to Court. This is the view that 
was taken by the Judicial Committee of the 
Privy Council in Hor Narain Singh v. Bhag: 
want Kuar (2). This has been followed in our 
Court, even after the Code of Civil Procedure 
of 1908, came into force. See Shib Krishna 
v. Satish Chunder Dutt (3). The wording 
of Schedule II, para. 15, clause (c), 
“after the expiration of the period allowed 
by Court” read with “no award shall be set 
aside except on one of the following grounds”, 
shows clearly that this amendment: of Beetion 
521 of the Code of 1882, was made in defer- 
ence to the Privy Council decision referred 


(1) (1880) 6 Q. B. D. 63 at p. 65; £0 L. JQ. B. 1 
48 L, T. 790; 29 W. R. 7775. 

(2) 18 I. A. 55; 13 A. 800; 6 Sar. P. C. J. ld; k 
Ind. Jur, 288. : 


(3) 42 Indi Casi18, 38 0, 822; ^ 7 077 77 
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toabove. Further; the award should be set 
aside, because the arbitrator never disclosed 

- the fact tothe defendant that he is a share- 
holder in the plaintiff Bank. See Dimes v. 
Grand Junction Canal. (4). In this case, the 
.Lord Chancellor’s decree was set aside, be- 
cause he was a share-holder in the plaintiff 
Company which was not known to the 
defendant. In our Court, Maclean, OC. J., 

.Seb aside the award in Kali Prosanno v. 
Rajani Kant (5), because the arbitrator had 
not disclosed that he was the retained Pleader 
of a party. [In the course of Mr. Chakravarti's 
argument, the arbitrator was sent for and 
examined by the Court. The substance of 
his deposition will appear from the judgment 
of Chitty, J.] 

Mr. H. D. Bose urged on behalf of the 
plaintiff Bank that the Privy Council deci- 
sion relied upon by Mr. Chakravarti had been 
superseded by the provisions of: the Civil 
Procedure Code of 1908, and referred to Sche- 
dule II, para. 15, clanse (c), of the Code of 1908 
and section 521 of the Code of 1882. The 
case of Shib Krishna v. Satish Chander Dutt (8) 
was, therefore, wrongly decided, He referred 
also to section 148, Civil Procedure Code, 
which is a new section and which gave the 
Court an absolute, discretion to extend time at 
any time, the Court pleased. "The provision in 
ibe order of reference empowering the 
arbitrator to extend time was nob bad, but 
was sanctioned by long-standing practice on 
the original side of the Calentta High Court. 
Even if the endorsement extending time was 
bad after the period fixed by Court had 
expired; the fact that defendant’s Counsel 
attended the proceedings, would operate as 
estoppel and. amount to waiver and acquies- 
cence. See Tyerman v, Smith (6). 


JC DGMENT.—This is a petition on behalf 
of the defendant Bhola Nath JBorooah that 
the award made inthis case by Babu Jogen- 
dra Nath Mukherjee, a Vakil of this Court, 
may be set aside. Two grounds have been 
urged in support of this applieation—(1) 
that the award was made out of time and 
(2) that Babu Jogendra Nath Mukherjee is 
a Bhare-holder in the plaintiff Company and, 


(4) 3 H. L. O. 759; 88 R. R. 880717 -Jur.- 78; 10 E. 
R: 801. de i ; 
(8) 250. 141 at pp. 148, 144. - < 
(6) (1856) 25 L.J. Q. B. 459: 6 El. & Bl. 719; 2 
Jur. Ox. $)-860; 1I9^E; R. I033;-106-B. Ri T82. ~“. 


: defendant filed his 


“Mukherjee. 


therefore, ought not to have acted as arbitrator 
between the parties. The suit was filed on 
9th March 1911, to recover Rs. 25,000 on five 
Aundzs said to be signed on behalfof the defend- 
ant’s firm by the defendant’s son, and 
endorsed over to the plaintiff Bank by 
Rajendra Chandra Chuckerbutty. The 
written statement on 
lst May 1911, pleading payment of 
Rs. 15,000. On the 9th July 1912, there 
was a reference to the arbitration of Babu 
Tara Kissore Chaudhuri, “a Wakil of this 
Court. Nothing further was done under 
that order, and on the 21st July 1913 that 
order was discharged; and a fresh order of 
teference was made to Babu Jogendra Nath 
Under that order, his award 
was to be made within three months from the 
date of the service of an office copy of the 
order upon him or within such further time 
as the said arbitrator might allow himself by 
endorsement on the said office copy of the 
order. The order was served on 1&th August 
1913. The three months would expire, 
therefore, on 18th November 1918. It is 
admitted that no award was made, nor the 
time extended, within that date. The arbi- 
trator, however, proceeded with the reference 
and held a number of mectings. On 28th 
February 1914, it was brought to his notice 
that the time had expired and had not been 
extended. I have had the advantage of 
hearing the evidence of the “arbitrator as to 
what precisely occurred. From his evidence, 
ib is clear that on 28th February 1914, 
there wasa discussion with regard to the 
confirmation of the arbitration. The arbitrator 
wanted to know if any objections would be 
taken; and pointed out to Counsel on either 
side that there might be a difficulty, and that, 
in case the award went against either party, 
that party might makea grievanceofit. The 
plaintiff's Counsel appears to have made no 
objection to the arbitration continuing. The 
defendant’s Counsel on the other hand said, 
that he would not commit himself, but left 
the responsibility of proceeding entirely with 
the arbitrator. Shortly afterwards, the 
arbitrator made an ecdorsement on the offi e 
copy extending the time for making the award 
to 3lst May 1914. On 3lst May, he made 
and signed his award. There are three 
additions or alteratioris in it, two merely 
verbal, but one of more importance, relating 
to the costs of the arbitration. - Whether 


600 
HARDEO RAM V. PARBATI, 


he made these alterations on the night of 
the 31st or early in the morning of the Ist 
June, is not clear. The award is dated 31st 
May and was filed by him on Ist June 1914. 
The defendant against whom the award 
was made, now complains that the arbi- 
trator had no authority to extend the time 
after 18th November 1913. This conten- 
tion is, I think, correct. Tt was suggested 
that the order of this Court, dated 21st 
July 1918, was wlira vires in so far as it 
permitted the arbitrator to enlarge the time 
for making his award. Ido not think that 
is s. The Court proceeded by con- 
sent of the parties and there could be no 
objection to the functions of the Court 
with regard to the enlargement of time 
being delegated to the arbitrator if the 
parties so desired. It is, however, clear 
that the arbitrator would only have such 
power as was conferred by the order, and he 
would, therefore, be bound to enlarge the 
time before the time originally fixed for 
making the award had expired. If he did 
not do so, he was by reason of effluxion of 
time, functus oficio and had no further juris- 
dietionin the matter. It is a matter of great 
regret that when this difficulty was first 
noticed, and there was a discussion with 
regard to it before the arbitrator, an applica- 
tion was not made then and there to the 
Court under Schedule IJ, paragraph 8 of the 
Code of Civil Procedure, in which case the 
Court could have enlarged the time, even 
though the time fixed for making the award 
had expired. This was not done, presumably 
because the parties were willing to goon with 
the reference. I think that on the above 
ground, the award is invalid and must be set 
aside. 

The second ground isthat Babu Jogendra 
Nath Mukherjee was, unknown to the defend- 
ant, a share-holder in the plaintiff Company, 
It appears from Babu Jogendra Nath Mu- 
kherjee’s evidence that it was also unknown 
to himself. He had, it appears, applied 
fcr one share of Rs. 50, but he says be never 
paid a pice in respect of it and was unaware 
until yesterday whether any share had been 
allotted to him or that his name was on the 
register of share-holders. It was stated at 
the Barthaton this share, Rs. 5 had been 
paid. With regard to this, Babu Jogendra 
Nath Mukherjee stated that he had paid noth- 
ing, but that sume friend must have paid on 
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his behalf. Now itis clear that if an arbitra- 
tor, unknown to one of the parties, has a 
personal interest in the subject-matter of the 
award, it would be improper that he should 
act as arbitrator, as the fact of his having 
such an interest might influence his decision. 
But in this case, as his interest was so small 
and was apparently unknown even to himself, 
it is impossible that it could have influenced 
his award in any way. If that were the only 
ground, I should have been unwilling to set 
aside the award merely because he held that 
one share. Qn the first ground, however, the 
award must be set aside, and I accordingly 
order that that be done. It appears to me 
that both the parties were willing to go on 
with the arbitration, even when they had 
been made aware of this difficulty. Under 
the circumstances, I direct that each party 
do bear their own costs of this application. 
Ithink that the suit should proceed before 
me with all expedition, as it has now been 
for three years on the file. The case will 
be seb down for bearing four weeks from to- 
day, the written statement to be filed within 
a fortnight. 


Messrs. S. D. Dutt and Ghosh, Solicitors for 
the Petitioner. 
Mr. N. C. Bose, Solicitor. for the Opposite 
Party. 
Award set aside. — 


PUNJAB CHIEF COURT. 
First Cryin Appear No. 1223 or 1913. 
October 18, 1915. ; 
Present; —HMr. Justice Scott-Smith and 
Mr. Justice Shadi Lal.- 
HARDEO RAM. AND nore DUDAS, —- 
APPELLANTS 
versus 
Musammai PARBAT ae 
RESPONDENT. 

Hindu Law-—Intestate succession-—Suit for possession 
of property on basis of alleged relationship-——Onus 

Secondary evidence of registered Will admitted with- 
out demur—Objection to admissibility, whether can ba 
taken in appeal Pleadings. 

The plaintiffs claimed to succeed to the property 
in dispute as the last male owner's heirs ab intestato 
under the Hindu Law, on the allegation that they 
were the sisters’ sons of the father of the last mala 
owner, ond the defendant, a-nindr daughter of the 
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last owner's brother, denied inter alia, the relationship 
alleged by the plaintiffs: 

Held, that the onus lay on the plaintiffs to prove 
their allegation with respect to the relationship and 
as they failed to discharge the onus, the suit failed. 
[p. 604, col. 1.] : 

Where a Will which had been originally registered 
could not be found and for that reason the trial 
Court allowed a party to produce secondary evidence 
‘thereof apparently without demur by the 
appellants: 

Held, that the appellants conld not object to its ad- 
missibility on appeal, more especially as the memo- 
randum of appeal did not contain any objection to 
that effect; [p..602, col. 1.] 


First appeal from the decree of the Divi- 
sional Judge, Delhi, dated the 14th March 
1913, dismissing the suit with costs. 

Messrs. Manohar Lal and Rali, for the 
Appellants, 


The Hon’ble. Mr, Muhammad Shafi, K. B.,. 


and Rai Sahib Babu Wazir Singh and Rai 
Sahib Lala Mot? Sagar, for the Respondent. 


JUDGMENT.—The plaintiffs, who are the 
appellants in this Court, brought an action 
for the recovery of the property of one 
Sewak Ram, grandson of one Moti Ram, 
a Nagar Brahman of Delhi, and claimed 
io succeed to the estate as Sewak Ram's 
heirs ab‘tntestato-under the Hindu Law, on 
the allegation that they were the sons of 
two .sisters of Sewak Ram’s father. The 
claim thus set up, was resisted by the 
‘defendant Musammat Parbati, a . minor 
daughter of.Sewak Ram’s brother Kesho 
Ram. who denied, inter aka, the relationship 
alleged by the plaintiffs. Upon the plead- 
ings of the parties, the learned Divisional 
Judge who tried the suit as an original 
Court framed seven issues, the most import- 
ant of which is the first issue which runs 
as follows :—Is the pedigree table pro- 
pounded by the plaintiffs correct and are 
they related to Moti Ramas alleged ? On 
the question of fact embodied in this issue, 
be has recorded his finding against the 
plaintiffs with the result that he has 
dismissed the suit, £m foto. It is against 
the judgment and the decree dismissing 
their snit that the plaintifs have 
preferred the present appeal to this Court 
and it is manifest that unless they 
succeed in establishing the relationship, 
which is the foundation of their claim, they 
have no right whatever to the property in 
dispute. 
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To understand the point in controversy 
between the parties, it is necessary to set out 


the following pedigree table 


the plaintiffs +=- 
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put forward by 


Moti ‘Ram, who was the head of the 
family, died in 1883 leaving a Will, a copy 
of which has been placed upon the record, 


The ` 


original 


document, 


which was a 


registered one, could not be found and for 
this reason, the trial Court allowed the 


defendant to produce 


e secondary evidence 
thereof apparently without demur by the 
appellants, and we, think itis now too late 
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“for them ‘to object to its admissibility, more 
“especially when: we find -that the memoran- 
dum of appeal does not contain any objestion 
to that effect. 

It appears that Salig Ram predeceased 
his father and that the property which 
descended from Moti Ram was partitioned 
in 1885 between his son Shib Shankar 
alias Chhaj Mal on one side and the 
two sons of Salig Ram on the other, 
in accordance with the award of Madho Ram, 
father of the plaintiff, Hardeo Ram. The deed 
of partition, which is dated the 30th June 
1885, is on the record and will be referred 

“to hereafter in so-far as it has a bearing 


upon the matter before us. It may be 
mentioned here that the property, which 
came to Chhaj Mal’s share, is in the 


possession of his granddaughter Musammat 
Gauri, and that, after the death of, Kesho 
Ram in 1904, the remaining half of Moti 
Ram’s estate came its” the exclusive 
possession of Sewak Ram who died in 1905, 
leaving his widow  Musammat Raja Devi 
whose death in :1910 led to the present 
litigation. Now itis undeniable that the 
defendant, Musammat Parbati, is the daughter 
of Kesho Ram and that she being in 
possession of the propérty, is entitled to 
retain it until evicted in due course of 
law by & person or persons who establish 
their superior right. The plaintiffs assert 
that Moti Ram had, besides other issue, 
two daughters, Musammat Suraj Kaur and 
Musammat Jarao Kaur, who were their 
mothers; but this assertion is controverted 
by the défendant. 


16 will be observed that, with the 
exception of these..two. ladies and their 
descendants, the rest of the above genea- 
logical tree is admitted by the parties and 
the question for determination: is whether 
the plaintiffs, on whom the onus admittedly 
lay, have succeeded in proving that Musam- 
mat Suraj Kaur and Musammat Jarao 
‘Kaur were daughters of Moti Ram. Now 
one would expect thatina.family of this 
kind owning a valuable estate in the 
town of Delhi, there would be some 
documentary evidence setting the matter 
one way or the other. But we find that 
there is no. -docament of any sort or 
kind that, would enable the Court to come 
O'àny definite conclusión, "The: "only two 
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" defendant. 
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documents, which have been referred to 
by the learned Counsel for the parties, are 
the Will of Moti Ram and the partition-deed 
of 1885, and neither of them is of any 
importance with respect to the relation-. 
ship. The former mentions only the male 
descendants of the testator and  omits all 
reference to daughters, though ‘it is 
common ground that two, at any rate, 
existence at his death. In the 
partition-deed, the son and the grandsons 
of Moti Ram describe Madho Ram, the 
father of plaintiff Hardeo Ram, as their 
sishtedar; but a reference to Exhibit VI 
(printed at page 5 of the papar-book) 
conclusively shows that Madho Ram’s grand- 
father was the brother of one Rattan 
Chand, who married Musammat Radhan, 
a sister of Moti Ram, and that Madho 
Ram was, therefore, properly „described 
as their relation by the descendants of Moti 
Ram. In the face of this admitted relation- 
ship, which fully accounts for the use of 
the above quoted word, the plaintiffs cannot 
‘support their contention 
that Madho Ram had another and closer 
relationship, namely, that he wasa son-in- 
law of Moti Ram. It is clear that both 
these documents are altogether inconclusive 


‘and do not lead to any inference in favour of 


the plaintiffs. 


Turning now to the oral evidence, we 
observe that the testimony of the plaintiffs’ 
witnesses is flatly contradicted by the evi- 
dence of the witnesses produced by the 
It is noteworthy that of those 
examined on behalf of the plaintiffs, there 
are only two, namely, Chuni Lal and Shankar 
Lal, who were mentioned in the first applica- 
tion, dated the Ist April 1912, made to the 
summoning witnesses; and it 
appears that the remaining witnesses named 


‘therein were given up and that other persons 


were substituted for them, as the case pro- 
gressed from time to time. This circum- 
stance naturally excites suspicion and de- 
tracts from the value to be attached to the 
oral evidence. Further, we notice that the 
majority of the witnesses are partisans of 
the plaintiffs and do not seem to possess any 
special means of knowing the descendants 
of Moti Ram or their kinship with the 
plaintiffs. 

The judgment appealed against ‘gives a 
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irly correct version of the evidence of the 
witnesses for the plaintiffs and after examin- 
ing itin the light of the arguments ad- 
vanced on both sides, we consider that the 
learned Divisional Judge has not under- 
estimated the value to be placed upon it. 
It would make our judgment unnecessarily 
long, if we were io deal in eatenso with the 
evidence of each witness seriatim and set 
forth our remarks in connection therewith. 
We think that witnesses Chuni Lal, Narain 
Das, Anant Ram, Sri Ram, Manohar Lal, 
Nathu Mal, and Basti Ram need not detain 


us long and may be disposed of with a few. 


general observations. None of them seem to 
be men of any real status in society and are 
unable to give any satisfactory explanation of 
their means of knowledge of Moti Ram’s 
descendants. "They are interested in the 
plaintiffs and their evidence appears to be 
unsatisfactory. 

Of the remaining witnesses, Hamir Lal 
and Shiv Ram are brothers and the former 
is married to the sister of the plaintiff 
Hardeo Ram. Consequently both of them 
are vitally interested in the success of ihe 
suit, and as observed already, neither of them 
was summoned for the first hearing. There 
are only three witnesses, namely, Shamboo 
Nath, Devi Sahai and Shankar Lal, whose 
evidence deserves serious consideration. 
Now Shamboo Nath was undoubtedly con- 
nected with this family, as his sister was the 
first wife of Kesho Ram, but the lady seems 
to have died about 17 or 18 years ago with- 
out leaving any issue. The witness is a 
young man of 33 years of age and has 
obviously no first-hand knowledge of the 
facts deposed to by him. Further, he is 
unable to specify the source of his informa- 
tion beyond stating that he heard of the 
relationship in his own family. Pandit 
Devi Shankar, being a Deputy Inspector of 
Schools in the United Provinces, is a respect- 
able Government officer but it appears that 
one of his cousins is the wife of the plaintiff 
Gokal Chand, and he cannot, therefore, be 
regarded as a disinterested person. His evi- 
. dence would have been of some importance, 
if he had disclosed to the Court, the means 
by which be came to know of the existence 
and the names of Moti Ram’s daughters. 
The witness admits that he never saw 
Moti Ram, and as he does not belong either 
to Delhi where the deceased resided) or to 
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Agra (where the plaintiffs are living), we arè 
unable to find how the witness came to know 
about the female descendants of Moti Ram. 
In these circumstances, the only inferencé 
which we ean deduce is that his information 
is based upon hearsay evidence. Lastly, 
there is the statement of Shankar Lal, who is 
alleged to be the fons et origo ofthis litiga. 
tion. The witness claims to be the prohat 
of Moti Ram’s family and gives a detailed 
account of the various members thereof. 
He cannot, however, produce a single docu- 
ment in support of his testimony and it js 
plain that he is, by no means, favourably 
disposed towards the defendant. Not only 
does he admit that he is not the defendant’s 
prohat, but it is clear that he is her sub- 
tenant and that there is a dispute between 
him and the defendant over the payment 
of rent and also in connection with a sum 
of Rs. 1,000. 

This summarises the case for the plaintiffs, 
which we think is amply rebutted by the 
evidence of the witnesses examined by the 
defendant. They are practically unanimous 
in stating that Moti Ram had only two 
danghters,—-Musammal Ganga and Musammat 
Rattan Kaur; and one of the witnesses, 
LakhmiChand, gives very convincing evidence 
against the plaintiffs, There is no ‘doubt 
that he was in a position to know of the 
descendants of Moti Ram, because we find 
“that not only did his wife's sister marry 
Salig Ram but that his own sister married 
Salig Ram's brother, Chhaj Mal, and that he 
himself was a partner of Kesho Ram for nearly 
nine years, The witness is positive that Moti 
Ram had only two daughters, Musammat 
Ganga and Musammat Rattan Kaur, and 
that he never saw or heard of Suraj 
Kaur and Jarao Kaur. He is not partial to 
either party and no reason has been shown to 
us for thinking that he is perjuring 
himself in order to bolster up a false defence 
and thereby deprive the  rightful owners 
of their inheritance. 

Before we conclude, we shculd like to 
mention a few circumstances which, in our 
opinion, tell strongly against the version of 
the plaintiffs. The evidence on the record 
makes it pretty clear that en the occasions 
of deaths and marriages in the family in 
question, neither of the plaintiffs was ever 
present and that one Gokal Chand of Meerut, 
the grandson of Moti Ram’s sister wag 


604 


GOVINDASAMI PILLAI V. RAMASAMI AIYAR, 


requisitioned to perform at least some of the 
funeral ceremonies, e. g., on the deaths of 
Kesho Ram and of the wives of Salig Ram 
and Sewak Ram. Now if the plaintiffs 
were the grandsons of Moti Ram, they 
would be more nearly related than Gosal 
Chand of Meerut and their abstention from 
all ceremonies of the families is wholly in- 
explicable. Further, there is not a particle 
of evidence to show that on the oceasions of 
their own marriages, or of their brothers 
and sisters, or of their descendants, the plain- 
tiffs ever received any presents from Moti 
Ram’s family. And if the alleged kinship 
is not a mere fiction, the social usage de- 
mands that they .should have been the 
recipients of the usual presents in cash and 
dresses at the time of each marriage. Mores 
over, it seems strange that there should not 
be any entry in a book, or any letter, or some 
other document during all these years which 
would support their assertion as to relation- 
ship.. Noris it easy to understand why 
Gokal Chand, admittedly a collateral of the 
plaintiffs and a grandson of Moti Ram’s 
sister, and , Seth Ram Chand, the son-in-law 
of Musammat Rattan Kaur, both of whom 
are obviously cognizant of the affairs of 
the family,.should not have been produced 
as witnesses by the plaintiffs. 

Upon an examination of the „entire 
material on the record and a careful consider- 
ation of the pros aud cons of the case, we 
have arrived at the conclusion that the 
plaintiffs have not discharged the onus 
which rested upon them and that the 
finding of the learned Divisional Judge . on 
the first issue must be affirmed. In this 
view, it is obviously unnecessary to deal with 
the other points, which can only arise in 
the event of the plaintiffs establishing their 
allegation with respect to the relationship. 
We accordingly confirm the judgment 
and the decree of the lower Court . and 
dismiss the appeal with costs. 


Appeal dismissed. 


INDIAN: CASES. 


[1915 


MADRAS HIGH-COURT. . 
Oivi Reviston Petition No. 476 or 1914. , 
September 23, 1915. 
Present:—Mr. Justice Tyabji. 
GOVINDASAMI PILLAI—DEFENDANT — 
PETITIONER 
CEI SUS 
RAMASAMI ATYAR AND ANOTHER — 


Prat vIEES— EgsPONDENTS. 

Landlord and tenant Occupation vent — Evidence — 
Unregistered lease deed, if admissible to prove vent 
fixed —Claim for occupation rent, whether transferable 
— Vendee of land, right of, to recover occupation 
rent for period prior to date of conveyance—Transter of 
Property Act (IV of 1882), ss. 8, 6 (6e) —Registratior. 
Act (XVI of 1908), ss. 7 (d), 49. 

An unregistered document purporting to be a lease 
of immoveable properby is nob admissible in evidence 
up > prove the rent agreed to bé paid.  [p. 604, 
col 2. 

The right to claim. occupation rent is not a mere 
right to sue incapable of being transferred, but an 
actionable claim which can be transferred. Conse- 
quently, a vendee of a land is entitled to recover 
the occupation rent due -on it even prior to the date 
of the conveyance. [p. 608, col. 1.] 

Metropolitan Railway Co. v. Defries, (1877), 2 Q. B. 
D “487: 36 L. T. 49k 25 W R. 811, followed. 

Anker v. Franklin, (1880) 48 L. T. .317; 44 J. P. 
830, referred to. 


Petition, under section 250f Act IX of 
1887, praying the High Court to revise the 
judgment and decree of the Court of the 
Subordinate Judge of Kumbakonam, in Small 
Cause Suit No. 1480 of 1913. 

Mr. V. O. Seshachariar, for the Petitioner. 

Mr. N. JS. Rangaswami Atyangar, for 
Mr. T Narasimha Avyangar, for the Respond- 
ents, 


JUDGMENT.—The question in this peti- 
tion is whether the plaintiffs are entitled to 
recover a sum of Rs, 290 from the 
defendant for the use and occupation of 
certain lands. 

There was a document between the 
parties purporting to be a lease but in- 
asmuch as the agreement was reduced to 
wriling but not registered, it could not affect 
the immovenble property by reason of sections 
49 and 17 (d) of the Indian Registration Act, 
XVI of 1903. 

The learned Subordinate Judge has, however, 
proceeded on the basis that, though this doca- 
ment is inadmissible for want of, registration 
to prove the leasing or the tenants’ right to 
the term in it, yet it “is admissible to prove 
the rent agreed to be paid.” In my opinion 
this is an erroneous view of the law. Section. 
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17 (d) of the Indian Registration Act pro- 
vides that “ leases of immoveable pro- 
perty from year to year, orfor any term 
exceeding one year, or reserving a yearly 
rent" shall be registered; and section 
49 provides that “no document required by 
section 17 to be régistered shall affect 
any immoveable property comprised therein 
Ve Paka aes unless it has been registered.” 


The document Exhibit A, therefore, which: 


purports to be a lease’ of the property, 
cannot affect the immoveable property. 
It has been argued before me that, if 
the document is looked at for the pur- 
poses of fixing the rent between the 
parties, ib does not &*ect the property and, 
therefore, it may be operative in this regard 
notwithstanding sections 49. I cannot 
accede to this argument, When there is 


a lease with reference to immoveable pro- 


perty, it seems to me that the terms on 


which the property is leased “ affect” that- 
property within the meaning of section: 


49, and the rent reserved in the lease-is 
the most important of the terms. 


In my.view, therefore, the Subordinate 
Judge's finding on’ the question of the 
amount of occupation rent due from the 
defendant to the plaintiffs is vitiated by 
the error. 
to the terms of Exhibit B, which is a 
previous registered lease of half the Jand 
now in question. The rent fixed under 
that deed was Rs. 130 per annum, and 
the Subordinate Judge points ous that if 
that document were taken as the basis for 
fixing the occupation rent in respect of the 
whole land now in question, the defendant 
would be liable to pay Rs. 260 per 
annum. I take it, therefore, that the Subordi- 
nate Judge indicates, with sufficient precision 
for my present purpose, that in his opinion 
the claim of Rs. 290 made by the plaintiffs 
is a fair claim. I agree with him; and | think 
it would be futile to call for a fresh finding 
on the point. 


The next point argued before me is 
whether the plaintiffs have become entitled 
to this sum, assuming it to be a fair 
occupation rent. It is argued hefore me 
that they are not entitled, because the 
plaintiffs became the owners of the pro- 
perty in question only by a sale in their 
favour, dated the 23rd October 1912, and 
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that a part of the sum’ which is decreed 
rent became due 
prior to their sale-deed, that the:claim for 
occupation rent is notsuch a claim as can 
be’ validly transferred and that when such 
a claim is purported to be transferred, it 
is’ of no effect and does not empower the 
alleged transferee to claim it. 

The sale-deed, Exhibit H, in favour of the 
plaintiffs, provides that the plaintiffs 
shall hold and enjoy the said pro- 
perties with the income accruing there- 
from from the date of Exhibit D, the 8th 
December 1911, on: which date the plain- 
tiffs’ vendor purchased the property. 

I must here refer toa matter to which 
neither my attention nor the attention of 
the lower Court was drawn and which is 
not taken inthe grounds of revision. It is 
this thatthe claim is for rent for the period 
between lst September 1911 to 14th’ Novem- 
ber 1912 and it has been allowed for 
that period. But the plaintiffs’ sale-deed- 
empowers them to recover the rent only 
as from 8th December 1911. In spite of 
the fact that this point was not taken by 
the defendant, [ considered it right to draw 
the attention" of the Pleaders to it. Mr. 
"N.S. Rangaswami Iyengar, who appeared 
‘for the plaintiffs, expressed his willingness: 
to have a deduction made in the claim in 
respect of the period from Ist September 
1911 to 8th December 1/11, bnt said that as 
during this period also, his clients had a 1th. 
share in the property, they should be allowed 
to recover ith of the proportionate: rent for 
that period. This offer, which I am informed, 
means a deduction of Ra. 48-19.0 from the 
decree amount, was nob accepted. I do not 
think that I ought to interfere in this 
matter without the consent of the parties. 
Moreover, it seems to: me that the cal- 
culation of the occupation rent is on a 
rough basis not too favourable to the 
plaintiffs, and I am not prepared to hold that 
“on a fair basis,the deduction for the period 
between Ist September and lst December: 
ought necessarily to be proportionate or 
that the amount fixed for the period claimed 
would not be a fair amount for the period 
between Sth December and 14th November 
1912. 

I proceed to consider the question with 
reference ts the period after the date of 
Exhibit D. 
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"The, argument for, the petitioner before 
mo ‘thas been that the terms of the Transfer 
of Property Act, IV of 1882, section 6 (e), 
prohibit the transfer to the plaintiffs of any 
right to recover the occupation rent due 
from the defendant prior io the sale-deed 
in their favour, namely, prior to the 23rd 
October 1912. 

The question shortly, therefere, is whether 
the right to ‘claim occupation rent is: 

'(1) “a mere right to sue" incapable of 
being transferred, or 


(2) ‘such an actionable claim as is defined 
in. section. 3 of the Transfer of Property 
Act, which can be transferred under the 
sale-deed, and by being so transferred, 
empower the vendee to recover the occupation 

- rent due:on the land prior to the date of the 
conveyanoe: 


In -the -Metropolitan Railway Company v. 
Defries a); it was decided by the Court of 
Appeal-in England, agreeing with the Divi- 
sional Court, that where premises are trans- 
ferred with the rights to recover “all rents and 
profits”, the right to recover occupation rent 
is alsó transferred. 


In thai'case, the facts were that the 
plaintiffs agreed to purchase certain property 
from the defendants and the purchase was 
to be ‘completed > on the 29th September 
1869, from. which time the plaintiffs were to 
receive all rents and profits and to pay interest 
on, the purchase-money until the completion 
of the. purchase. The purchase, however, 
was not asa matter of fact completed until 
the 13th March. 1876. The defendants had 
remained i in possession, but had paid no rent. 
It was held that the defendants were liable 
to pay oceupation ‘rent for the period in 
question. Mr, Seshachariar sought to 
distinguish the Metropolitan Railway Com- 
pany’s case (1), on the ground that the 
amount, that ought to have been allowed 
for ‘occupation rent was admitted there, 
whereas in the case before me that amount 
has had to be determined in the manner 
mentioned in an earlier: part of my 
judgment. ‘This circumstance seems to me 
to be quite irrelevant to the real point. 
The Metropolitan Railway Company's case (1) 


UT 36 L. T. 494; 25 W.R 
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seems to. me to he indistingnishable. " 
from the present except on one point 


(which was not taken before me), namely, 
that the occupation rent claimed there was 
not for a period prior to the date of the 
agreement for the:sile of th» property; bat 
I do not consider that to be an important 
distinction. 


"What seems to me to be of substance, is 
that the right to recover occupation 
rent was considered to follow the title to 
the property and to be ineluded in the term 

rents and profits.” If the rent recoverable . 
in respect of the period in question had 
been not occupation rent, but rent under a 
valid lease, the plaintiffs wonld have been 
entitled to succeed, and it seems to me 
thatthe case of Metropolitan Railway Company 
v Defries (1) is authority for the proposition 
that in this regard, occupation rent is not 
different from rent due under a lease. The 
same point -seems to have been assumed, 
though it did not come up for decision, in 
Anker v. Franklin (2). : 


A point was also taken before me that 
the defendant ought to have the benefit of 
section 132 of the Transfer of Property Act. 
But it was not suggested in the written 
statement or ab the trial in the lower Court 
that there were any such equities or liabilities 
as the sectioncontemplates. Mr, Seshachariar 
took the point for the first time in his 
grounds, but is not able even now to give 
any particulars of the equities or liahilities 
that may be in question. There is no 
substance, therefore, in this point. 


It seems to me for these reasons that 
the plaintiffs were entitled to recover the . 
amount decreed to them by the Subordinate 
Judge, and I dismiss the petition’ with 
costs. 


Petition dismissed. 
(2) (1880) 48 L. T. 317; 44 J. P. 830. 
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CALCUTTA HIGH COURT. 
-APPHAL FROM ORIGINAL CIVIL JURISDICTION 
No. 69 or 1914.” 

February 26, 1915. 

Present: —Sir Lawrence Jenkins, Kr., Chief 
Justice, and Mr. Justice Woodroffe. 
PATIRAM BANERJEE--PrAINTIFF— 


APPELLANT 
versus 


. KANKINARRA COMPANY, Lro., AND 


ANOTHER—DEFENDANTS— EU ESPONDENTS. 

Broker—Undisclosed principal —Bought and sold 
notes—Contract—Construction by similar Hy Contract 
Act (IX of 1872), ss. 222, 280 — Arbitration. 

The plaintiff was a broker who bought on 
behalf of the agents of the defendant mills 
a certain quantity of jute and he sent to the mill 
agents a bought note stating—“We have bought 
to your order and for your account from our 
principals, ete.", and at the same time he sent 
to the firm from whom the jute was} bought, 
a, sold note saying—“We have sold by your order 
and for your account to our principal, etc,’ The 
plaintiff disclosed to the mill agents the name 
of the firm of whom jute was bought about the 
time delivery was due, but more than three months 
after the contract was effected, whereupon the 
mill agents refused to recognise this firm and 
sought to make the broker liable us seller: 

Held, by Jenkins, C. J.—that the plaintiff hore 
was no more than an intermediary, and was not 
an agent for'sale to whom the provisions .of 
section 230 of the Indian Contract Act would 
apply so as to make him liable as an agent who has 
not disclosed his principal’s name. [p. 618, col. 2.] 

, Contracts should be interpreted by themselves 
and it is improper to interpret one_ contract by 
reference to another because they may seem to 
differ ‘very little, as it may result in identifying 
contracts which are wholly different. [p. 613, col. 2.] 

Gubboy v. Avetoom, 17 C. 449, distinguished. 

Southwell v. Bowditch (1876) 10. P. D. 374 45 L J, 
C. P. 630; 36 L. T. 196; 24 W. R. 838, followed, 


“Woodroffe, J.—A broker is an agent to find a 
contracting , party and as long as he adheres 
strictly to his position as broker, his contract is 
one of employment between him aud the person 
who employs bim, and not a contract of sale or 
purchase with the party whom he in the course 
of such employment finds. [p. 614, col. 1.] 

FAOTS.—This was an appeal from a judg- 
ment of Chitty, J., by the plaintiff Patiram 
Banerjee. 

It was a suit for a declaration that an 
award made by the Bengal Chamber of 
Commerce is invalid and inoperative as 
against the plaintiff, that the said award 
may be set aside, that in case the 


award be held to be valid, the second 





"*The report of this case has been taken from the 
Calcutta Weekly Notes with permission, —Hd, 
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" defendant K. D. Shaha may: be declared: 


liable to indemnify the plaintiff. 

The boughtand the sold notes were dedi 
to the parties on the 2nd .June 1913: The 
names of the opposite parties to. the con- 
tract were disclosed by the plaintiff in 
writing on the 16th September 1913. 6 

The material portions of the bought and 
the sold notes addressed by the a 
appellant were as follows:— 

Calcutta, 2nd June 1913. 

. Messrs. Jardine, Skinner and Co., 

Agents, Kankinarra Jute Mills Co., Ld 
Dear Sirs, 

We have this day bouyht by your odár and 
for your account from our principals ` 

Two hundred and fifty kutcha balès- of 

jute (quality, mark, weight and 
price and other conditions are then’ men- ` 
tioned), eto., ete., etc. 
Yours faithfully, 
(Sd) S.N. Banerjee& Co. - : 
Brokers, 





: Calcutia, 2nd June 1913: 

"Babu B. K. Shaha, 

Caleutta, 
Dear Sir, 

We have this day sold by your order and for 
your account to our principals 

(Then follow identical details of quantity, 
weight, price and other terms.) 

: "Yours faithfully; ', 
(38) S. N. Banerjee & Co. 
Brokers. 

Bach of the above bought and sold notes 
concludes with an arbitration planae, which 
was in the following terms : 

“Any dispute arising out of this contract! 
shall be réferred to the arbitration of the. 
Bengal Chamber of Commerce whose decision’ 
shall be accepted as final and bindiag on’ 
both parties to this contract,” 

The other material facts of the case will , 
appear from the judgment of Chitty, Ja: 
which is as follows:— ` 

“This is a suit brought by Patiram Baŭer.” 
jee, who carries on business as @ broker- 
in the name of S. N. Banerjee & Co., to` 
have set asidé an &ward which was made 
under the Rules of the ‘Bengal “Chamber 
of Commerce, aud which ordered. that he* 
should pay to Messrs. Jardine, Skinner & 
Ço., as Managing Agents for the Kankinarra, 


o 
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Co. Ld. the sum of Rs. 4,593.12 and 
the costs of the arbitration Rs. 197. The 
plaintiff has joined as defendants the firm 
of Messrs. Jardine, Skinner & Co. the 
Kankinarra Oo., Ld., and also K. D. Shaba. 
Against K. D. Shaha the plaintiff claims 
in the alternative that, in case the award 
be held to be valid, the defendant K. D. 
Shaha may be declared liable to indemnify 
the plaintiff and -may be ordered to pay 
to the plaintiff the sums of Rs. 4,593-12 
and Rs. 197. Against Messrs. Jardine, 
Skinner & Co., the plaintiff has obviously 
no case at all. It was argued that this 
award was made between him and Jardine, 
Skinner & Co. This is clearly not the case, 
The persons to receive payment were, no 
doubt, Messrs. Jardine, Skinner & COo., but 
only in their capacity of Managing Agents 
of the Kankinarra'Co., Ld., whose business, 
as such Managing Agents, they transact. 
The suit must, therefore, fail against Messrs. 
Jardine, Skinner & Co. 

“The plaintiff put through a contract 
between the Kankinarra Co., Ld., and K. D. 
Shaha on 2nd June 191%, the bought and 
sold notes being Exhibits Al and A2 in this 
ease. "The plaintiff in doing that acted as 
broker, but in each case, he refrained from 
mentioning to the opposite party the name 
of the principal with whom the contract was 
being made. Thus he informed Messrs. 
Jardine, Skinner & Co., as Managing Agents 
of the Kankinarra Co., Ld., that be had 
bought by their order and for their account 
from his principal 250 hkutcha-bales of jute, 
the time for delivery of the jute being 
within September 1913, and the delivery to 
be made to the Kankinarra Jute Mills. On 
llth September he wrote to K. D. Shaha 
to say that he had not yet received the 
documents for the contracts in question and 
directed him to see that the jute was de- 
livered within due date. On 16th Septem- 
ber the plaintiff wrote again tu K. D. 
Shaha declaring Messrs. Jardine, Skinner 
& Co, as Managing Agents of the 
Kankinarra Co., Ld., as principals in the 
above contract, and on the same day, he 
wrote a similar letter to Messrs. Jardine, 
Skinner & Co., declaring K. D. Shaha ag 
the seller. Messrs. Jardine, Skinner & 
Qo. at once, on 17th September 1913, 
wrote to the plaintiff saying that they 
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did not care to accept the principal’s 
name in the contract, and added ‘this 
contract must, therefore, stand as originally 
made ont’, On 29th September 1913, 
Messrs. Jardine, Skinner & Co. wrote to 
the plaintiff for documents for the 250 
bales of jute due on 30th September 
under this contract, The plaintiff had done 
nothing up to that day in consequence of 
the refusal of Messrs. Jardine, Skinner & 
Co. torecognise K. D Shaha as the contract- 
ing party. On 30th September, he wrote 
to K. D. Shaha to say that he was still 
without documents from him against his 
contract, and that the due date for delivery 
was over on that day. He added ‘we shall, 
therefore, be reluctantly obliged to buy 
against you and shall proceed to take legal 
proceedings to realize the amount of the 
market difference, if so advised’, On the 
same day, he writes to Messrs, Jardine, 
Skinner & Co. requesting them to ask the 
seller direct for the jute dne under the 
contract. On the 3rd October 1913, Messrs, 
Jardine, Skinner & Co. replied that they 
had applied to him direct for the delivery 
of the September portion of the contract, 
and that they did not recognise his sel- 
lers and could have no dealings with them, 
and asked him further to note that, as he 
had not applied for extension of delivery, a 
bill for difference would be made against 
him. On the same day he appears to 
have intimated to K. D. Shaha for the 
first time that Messrs. Jardine, Skinner 
& Co. would not accept him as the principal 
under the contract. On 23rd October 1913 
Messrs. Jardine, Skinner & Co, billed the 
plaintiff for the amount now in question 
Rs. 4,593-12, and on the 25th, the plaintif 
writes to K. D. Shaha: ‘As you have failed 
to deliver 250 bales of jute due on 30th. 
September last under this contract, we 
present our bill for the market difference 
of the jute on that day’, Subsequently 
Messrs. Jardine, Skinner & Oo, acting on 
behalf of the Kankinarra Co., Lid, as they 
have been acting throughout, referred the 
matter to the Bengal Chamber of Commerce 
for arbitration. The plaintiff asked for 
time of the Chamber of Commerce to con- 
sider his position in the matter of the 
arbitration, which was expressed io be 
between the Kankinarra Co., Ld., on . the 
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cne side and the plaintif on the other. 
After two postponements for him to con- 
sider his position, the plaintiff ultimately 
stated that the contract was not between 
him and the Kankinarra Co., Ld., but between 
his principal K. D. Shaha and the said 
Company. He, therefore, maintained that the 
agreement for reference did not bind him, 
and submitted that the Tribunal had no 
jurisdiction in the matter. The arbitration 
proceeded ex parte, with the result that the 
award was made against the plaintiff for the 
sums mentioned. So far as the plaintiff's case 
against the Kankinarra. Co., Ud., is con- 
cerned, it was argued that the contract and 
arbitration were not with that Company at 
all, but with Messrs. Jardine, Skinner & 
Co. With that I have already dealt. There 
van be no doubt whatever that the contract 
was one between the Company and the 
seller, and that Messrs. Jardine, Skinner 
& Co.' were merely the Managing Agents 
varrying on the business of the Company 
and working on its behalf. The Company 
is a limited Company and such matters 
would be naturally transacted by its Manag- 
ing Agents. Then, it is argued that the 
plaintiff. did not submit to arbitration as 
beswéen himself and the Kankinarra Co., 
Ld. That appears to me to turn on the 
question of the plaintiff's liability under 
the contract. By section 230 of the Indian 
Contract Act, in the absence of any contract 
to that effect, an agent cannot personally 
enforce contracts entered into by him on 
behalf of his principal, nor is he personally 
bound by them. Such a contract is pre- 
sumed to exist in certain circumstances, one 
of which is when the agent has not disclosed 
the name of his principal. Here he did 
not at first disclose the name of his principal, 
and it would be presumed that the contract 
“was, if necessary, enforceable against him. 
He did, however, at, a later stage disclose 
the name of K. D. Shaha as his principal, 
and the Kankinarra Oo., Ld., through 
Messrs. Jardine, Skinner & Co., declined 
to accept that person’ as seller. Now the 
obvious course for the plaintiff was to have 
told both the Company and K. D. Shaha 
that asthe Company would not recognise 
K. D. Shaha as principal, there could 
not be any contract between them. If he 
had done that, there was no answer, and 
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he clearly could not have been made liable 
in any way. The plaintiff, however, did not 
take this course. He did not even inform 
K. D. Shaha of what Messrs. Jardine, 
Skinner & Co. had said until 3rd October, 
when the time for performance had gone 
by. He accepted the position which they 
proposed in their letter of 17th September 
that: the contract should stand as it was, 
namely, with himself as broker and an un- 
disclosed principal. He would, therefore, 
be liable to the undisclosed principal. The 
question is raised—whether that covers the 
clause referring to arbitration. It is a 
nice point and so far as I know is not cover- 
ed by authority. I have no recollection of 
its ever arising before, but it appears to me 
that if the contract is enforceable against 
the broker as though he were a principal, 
it must necessarily follow that it is enforce- 
able in its entirety and as he is entitled to 
the benefit of any clause in his favour, so 
also is he liable for any obligations which 
may be thrown upon him. He becomes for 
the purpose of the contract, a party to the 
contract and I think that he must be taken 
to be bound by the clause which accepts 
the arbitration of the Bengal Chamber of 
Commerce and agrees to take the decision 
of that Tribunal as binding. The plaintiff in 
clause 10 of his plaint has put forward 
a number of grounds for setting aside the 
award, but the 2nd, 2rd and 4th grounds 
have not in any way been pressed. With 
the 'st, 5th and 6th grounds I have dealt. 
It follows, therefore, that so ar as the 
Kankinarra Co., Ld. is concerned, the 
award must be held to be valid and binding 
on the plaintiff and cannot be set aside. 

Then, there is the question whether 
the plaintiff has any claim to be in- 
demnified by K. D. Shaba against the 
award, which stands against the plaintiff 
as a decree of this Court. I do not think 
that he has any present case against K. D. 
Shaha fortwo reasons. In the first place, 
he accepted the position that Messrs. 
Jardine, Skinner & Co., for the Kankinarra 
Uo, Ld. would not accept K. D. Shaha 
as a contracting party, and at the same 
time, he appears to have regarded K. D. 
Shaha asa principal contracting party with 
himself. That is clear from his letters of 
30th September and 25th October 1913, 


610. INDIAN 


. PATIRAM BANERJEE UV, KANKINARRA 00., LTD. 


and. by he fact that he billed K. D. Shaha: 


as liable to him for non-delivery of the jute. 
If that be so,it isobvious that he cannot 
row proceed against him as a principal for 
whose. default the broker has been made 
liable. The second reason is that the 
plaintif has not yet paid anything to, the 
Kankinarra Co., 
ask K. D. Shaha to indemnify him in any 
particular amount, Mr. Pugh in reply 
for the plaintiff insisted very much on the 
principles laid down in .Wolmershausen v. 
Gullick (1). I do not wish to appear as 


in any way dissenting from the correctness . 


of that decision or of the various decisions 
which Mr. Justice Wright there reviewed. 
It appears to me that the facts there are 
totally different from the facts of this case. 
Here, moreover, we have the Contract Act 
which is perfectly plain. If this be regard- 
ed as an ordinary case of guarantee, then 
by section 145, the surety is only entitled to 
récover from the principal debtor whatever 
sim he has rightfully paid on the guarantee, 
but not sums which he has paid wrongfully. 
Under section 222 of the same Act, the 
employer of an agent is bound to indemnify 
him against the consequences of all lawful 
acts done by such agent in exercise of the 
aùthority conferred upon him. It may be 


doubted whether the plaintiff and K. D. 


Shaha any longer stood in the position of 
agent and employer having regard to the 
line which the plaintiff took up; but even 
supposing it were so, then K. D. Shaha 
would only be bound to indemnify the 
plaintiff against the consequences of his 
acts. We do not yet know what the con- 
sequences may be. It may possibly be 
that the plaintiff may compromise the case 
with the Kankinarra Co., Ld., and have 
to pay very much less, or even nothing at 
all in. respect of this ‘award. It would 
obviously be premature in this case to pass 
aœ prospective decree against K. D. Shaha 
for, payment. of „such sum as the plaintiff 
may have to pay to the Kankinarra Co., 
Ld. For these reasons, [think the suit 
fails against all the defendants and it must 
be disinissed with costs on scale No. 2. 


"Me, Pugh.—I ask ‘that there | be one ee 


of" costs, 


ü) (1893) 2 Ch. 514, 62 L. J. Ch. 773; 3 R. 610; 68 
LT. 753. 4 
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."Currry, J.—Certainly not. .You “have 
chosen to join the three parties as defend- 
ants and must pay to each of them their 
costs. 

z “This decision covers the Suit No. 266 of 
1914 which is between the same parties. 
with the exception that the Kamarhatty 


Co., Ld., is substituted for the Kankinarra 
(o, Ld. That suit must also fail against , 
all the defendants and be dismissed with . 


costs on scale No. 2.” 

- On appeal from the. above "judgment:— 

Mr. N. N. Strcar, with him Mr. J. N. 
Sinha, for the  plaintiff-appellant.— The: 
two parties were K. D. Shaha (seller) and 
Messrs, Jardine, Skinner & Co. as agents” 
for the Kankinarra Jute Mills ` (buyers). > 
There is n> dispute that the plaintiff acted 
merely as a broker. "Both parties” in the- 
-arbitration clause obviously refers to the 
buyer and the seller. 

(Jenkins, ©. J.—You -say: there is no 
contract with you and the Kankinarra Mills. 
“Does the arbitration clause extend to a case, ` 
when there is a dispute as tc the existence of 

the contract ?] . 

; Mr. Sircar.—No. In this case, the real' 
dispute is whether there was any contract 
at all between the appellant and the re-. 
spondent Mills.. I cannot be made liable. 
under this contract [Piercy v. Young (2)].» 


Section 230 of the Contract Act does not,’ 
apply where a person acts as the common 
agent Of both parties. The section merely’ 
raises a presumption which can be rebutted 
and ordinarily the form of the contract 
would rebut it. 


If section 230 applies to a common agent 
ard then if you apply section 222 to the 
same common agent, what will be the 
position? The principal will get damages 
from the common agent under section 230 
and will have to indemnify the same com- 
mon agent under sectión 222 for the same 
amount. : 

[Wooprorrs, J.—Hiow long can an agent 
keep from’ disclosing the name of his prin- 
cipal ?] 

Mr. Sircar, “Tt is. sufficient, if he diss 
éloses the. name- at any. time befor - the 
completion . ot the” contract. ^ V 


' (2) (1879) 14 Ch. D. 200 ai pp. 208, 211; 42 E T” 
710; 28 W. R. 845. 
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Even Petheram, C. J., in Gubboy v. Ave- 
toom (3) said, "I am not by any means 
prepared to say that the disclosure must 
be on the face of the contract”. 
‘[Jenxins, ©. J.—Is there any departure 
in section 230 from the principles as laid 
down in the English cases? ] 


Mr. Strcar.—It is suggested in the order 
of reference, though not in the judgment 
in Gubboy v. Avetoom (3), that section 230 
is not in accordance with English Law. A 
passage from  Pollock's Law of Contract, 
2rd Wdition, is cited in Hasonbhoy Visram 
v. H. Clapham (4) to show that Indian 
Law is different from English Law. That 
passage, however, does not appear in Mr. 
Pollock's .Contract, Act, 8rd Edition. 

` [Jgxgiss, ©. J.—Pollock’s view of 
Indian Law now is that it js identieal with 
‘English Law. ] 

Mr. Sércav.— Gubboy v. Aveloom (3): 
This case merely decides that * A vetoom 
for Principal? does not rebut the presumption 
arising under section 230. We are not 
relying merely on those words as in 
Gubboy v. Avetoom (3). The whole contract 
in our case rebuts the presumption. Cites 
Southwell v. Bowditch (5). Contracts must 
nob ‘be construed on the ground’ of the 
language being somewhat similar: Bristol 
Waterworks Company v. Uren (6). I sub- 
mit that in Gubboy v. Avetoom (3) the 
law was not rightly interpreted. It relied 
on the judgment in Fleet v. Murton (7) which 
was cited at the Bar. But Fleet v. Murton 
(7) decided absolutely the contrary. The 
Court .overlooked the point of usage in 
Fleet v. Murton (7). If the Court should 
hold that the award is valid, then I submit 
K. D. Shaha ought to indemnify me: Lacey 
y. Hill Crowley's Claim (8). 
` Mr. Avetoom (with him Mr. McNair), for 
the Respondent Mills, refers to Southwell v. 
Bowditch (5). 


31 17 C. 449 at p, 453. 

go T.B: blab.p. 65. >` 

(5) (1876) 1 ©. P. D. 374 45 L. 3. C. P. 630; 85 L. 
"I. 196; 24 W. R. 888, . 

(6) (1883) 16 Q. B. D. 637 at p. 645; 54 L. J, M. C. 
9n 52 L.-T. 655; 49 J. P. 561. 

(7) (1871) 7 Q.'B. 126; 41 L. J. Q.B. 49; 26 L. T. 
181; 20 W. R. 97. 

(8) (1874) 18 Eq. 182 at p. 191; 43 L. J. Oh. 551; 30 
L. T. 484; 22 W. R. 580. 
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[Wooprorru, J.—Does the case come unden 
section 230? You must distinguish. between- 
the contract as to the employment of the 
agent and the contract of sale.) 

Mr. Avetoum.—The whole law is to be found 
in Benjamin on Sale, 5th Edition, page 256. 
Cites Hutcheson v. Eaton (9). 

[JEw&iNs, C. J.—I don’t think there is 
any intention in Gubboy v. Avetoom (3) to 
X from Soopromonian Betty v. Heilgers 

Mr. Avetoom.—Gubboy v. Avetoom (3) 
is good law until it is "overruled by a Full 
Bench. 

[Jenxins, C. J.—Is the construction of 
one document by one Court binding on 
another Court construing another document? 
Reads arguments of Mr. Cohen, Q. C., in 
Southwell v. Bowditch (5). | 

Mr. Avetoom.—The broker may increase 
his liability by acting in a certain way. 
Cites Parker v. Winlow (11) and Ramji Das v. 
Janki Das (12). - 


Mr. S. E. Das, for the Defendant-Res- 
pondent K. D. Shaha, contends that he 
cannot in any case be made liable on the 
contract. Adopts Mr. Sircar’s argument 
that the plaintiff was not my agent to sell. 
I am bound to indemnify him against such 
consequences as arise directly from my 
order: Halbronn v. International Horse Agency 
and Hachange Limited (13). It cannot be 
said that the award made against him 


_was the direct result of any order. 


Mr. Sircar (in reply) cites Mackinnon, 
Mackenzie & Company v. Lang, Moir & Com- 
pany (14), Paul Beier v. Chotalal Javerdas 
(15), Lakshmandas Narayandas v. Anna R. 
Lane (16), Parker v. Winlow (11) and Gadd 
v. Houghton (17). The presumption in sec- 
tion 230 would not apply toa broker. Once 
the contract js made and is complete, 


(9 (1884) 18 Q. B. D. 861; 51 L. T. 846. 

(10) 5 C, 71; 41nd. Jur. 617; 4 C. L.R 37 

(11) (1857) 7 El. & BL. 942, 27 L.J. Q. B..49; 4 
Jur. (x. s.) 684; 110 R. R 904 119 E. R. 1497. 

as 17 Ind. Cas. 978; 39 C. 802. ^ 

13) (1908) 1 K. B. 270; 72 L. J. K. B. 90; 8S L 
T. 282; 51 W. R. 022; 19 T. L, R. 138. 

(18 5 B. 584 ab p. 5858. 

15) 80 B. 1; 6 Bom. Li R. 948. 

(16) 32 B. 366; 6 Bom. L. R. 731. 

(17) (1876) 1 Ex. D. 357; 46 L.. J. Ex. 7h 35 L 
222; 24 W. R. 975.- 


- 


I Ie 


612 
PATIRAM BANERJEE V, KANKINARRA 09., LTD, 


subsequent ‘disclosure ` is immaterial: Keigh- 
ley. Maasted § Company v. Durant (18). 


“(Jenxins, C, J —Unless that was so, the 


whole of.the languagé of section 230 would be 
inapt. ; - nod ; 

Mr. Sircar cites Adams v. Hall (19) 
and reads.agruments and questions put by 
Coleridge, C.J., to Counsel. Cites Glover v. 
Langford (20). Reads Storey, paragraphs 
339, 441. Cites Fairlie v. Fenton (21). 

[Woopnorrs, J.—Has Gubboy v. . Avetoom 
(3) ever been dissented from? | 
' Mr.” Sircar—So far as I have been able 
to find out, it has not been dissented from or 
affirmed, or referred to. 

TJBNKING, O. J.—Gubboy v. Avetoom (3) so 
far as it was sought io be justified by Fleet 
v. Murton (7), is errroneous. 

Mr. Sirear—In Gubboy v. Avetoom (3), 
fhere was no oe of bought and. sold 
notes, 


J UDGMENT. 


-~ JENKINS, ©. J.— Thé plaintiff carries on 
business as'a jute-broker under the name of 
S. N..Bánerjee:& Co., and he has ‘brought 
this suit. for a ‘declaration that an award, 
dated. the 14th Febrnary 1914, is invalid 
and: inoperative; and: for’ consequential 
relief. In the aleen ye; he seeks a decree 
for-indemnity, - 

< This award professed to have been’ made 
on ‘a -dispute between Messrs. Jardine, 
Skinner & Co, Managing Agents, Kanki- 
narra - Co. Limited, and, Messrs. S. N. 
Banerjee & Co., with reference to a 
claim for damages for non-delivery of 
250 bales jute bought and sold under con- 
tract No. D/2382 of 2nd, June 1913. 

` The-bought note was in these terms: — 


"No. D/2382. 
Indian Jute Manufacturers’ Association. 
Jute Contract. 
, Calcutta, 2nd June 1913. 


Messrs. ‘Jardine, Skinner: & Co: 
4 Agents, Kankinarra Jute Mills Co., Ld. 


M 
8) (1901) A. C. 240 at p. 244; 70 Ta, J. K. B. 02; 
84 L. T. 777: 17 T. L. R. 527. 
(19) (1877) SiL 0. 
(20) (1892) 8 T. L. R. 628. 
*(91) (1870) 5 Ex. 169; 39 L. J. Ex. 107; 22 p, T. 
878; 18 W. R. 700. 
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Dear Sirs, . 
We have this day Leanne by your order 
and for your account from our principals . 
. (Here follows a description of. the jute 
and provisions not material at this stage). 
Arbitration.—Any dispute arising out of. 
this contract shall be referred to the arbi. 
tration of the Bengal Chamber of Commerce, 
whose decision shall be accepted as final and 
binding on bath parties to this contract. 


Yours faithfully, 
(sa) S. N. Banerjee & Co., 
Brokers, 

A. corresponding sold note was sent to 
Babu K. D. Shaha on the same date. 

On the 16th September 1913, S. N. 
Banerjee & Co., by letter declared Messrs. 
Jardine, Skinner & Co., Agents.. Kanki- 
narra Co. Limited, on the one hand, and 
Babu K.. D. Saha on the other, their’ 
prinsipals. - > 

On the 17th September, D Jardine. 
Skinner & Co. replied to Messrs. = N.. 
Banerjee & Company:— 

"We do not agree to accept your prin- 
cipals’ names under this contract. The-. 
contract must, therefore, stand as originally 
made out.” . "a 

On the 29th September, Misi. Jardine,: ` 
Skinner & Co. called on Messrs. Baner- 
jee & Company to hand them -documents 
for 250 bales, and on the 80th, Banerjee & 
Co., replied requesting them to ask the, 
seller: direct for the jute.due under the 
contract, There was further -correspondence 
but no delivery or payment was made, 
aud ultimately Messrs. Banerjee & Co. 
received notice from the -Registrar,,.Bengal- 
Chamber of Commerce, that Messrs, Jardine, 
Skinner & Co. had applied for arbitra- 
tion. -Messrs. Banerjee., & Co. , re- 
pudiated the jurisdiction of the Chamber 
of Commerce and the arbitrators appoint- 
ed by it. The arbitrators, however, 
proceeded with ‘the arbitration and made 
their award directing Messrs. Banerjee & 
Co. to pay Messrs. Jardine, Skinner: & Co. 
the sum of Rs. 4,593-12. 

This is the award now impugned. ‘Chitty, 
Jj. has dismissed the plaintiffs suit, and 
from this judgment, the present appeal has 
been preferred. ! 

It is contended by the appellant that. 
there was no contract between Messrs, 
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S. N. Banerjee & Co. and Messrs. Jardine 
Skinner & Co., orthe Kankinarra Oo., Ld.; 
that authorised the reference to arbitration.: 

The Kankinarra Co. Ld., on the other 
hand maintain that the reference is justified 


by the clause providing for arbitration in ` 


the bought note.” 

The arbitration clause contemplates two 
parties, each a party to the contract, and 
there ean, I think, be no doubt that those 
two parties are the sellers and the buyers. . 

Was then the plaintiff a party to the 
contract so as to be bound by the arbitra- 
tion clause, was he a seller or buyer? 

This question is not to be solved by des- 
cribing the plaintiff as an agent with an 
undisclosed principal and finding what the 
Contract Act says about a person in that 

_predicament; that would be a superficial 
mode of investigation. We must find out 
what was the contract between the plain- 
tiff on the one hand, and Messrs. Jardine, 
Skinner & Co., as representing the Kanki- 
narra Co. Ld, om the other. For this 
purpose, we’ must examine the bought note 
and also the surrounding circumstances, 
among them being the fact that a corre- 
sponding note was sent to Babu K. D. 
Shaha. The bought note is no doubt signed 
by the plaintiff, and prima facie, that would 
bind him, but it would only bind him to 
that which is expressed in the document. 

lf the document be examined, it does not 
purport to bë a sale by the plaintiff even 
as an agent: it is an intimation that Messrs. 
Jardine, Skinner & Co.’s order has been 
carried out by a purchase made by the 
plaintiff on their account not from himself, 
but from some one else. 

The note may be an admission of the 
plaintiff's employment by Messrs. Jardine, 
Skinner & Co. to buy on their behalf, but 
the contract (if any) as between the plaint- 
iffand them, which it evidences, is a con- 
tract not of sale, but of employment. 


This employment was to negotiate a sale 
and to be an intermediary, not to sell on 
behalf of another. The position is describ- 


ed'by Jessel, M. R., in Southwell v. Bow- 
ditch . (5), where he says, “Blackburn, J., 
in a remarkably. clear judgment says: iene 


is no-doubt at-all in principle that a broker, 
as such, merely dealing as broker’ and not 
as’ purchaser, makes & contract from the 
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very natüre of things between the buyer 
and the seller, and he is not himself either 
buyer or seller’ (the phrase ‘the very 
nature of things’ hitting the fallacy of the 
Court below in this case), ‘and that conse- 
quently where the contract says “sold to 
A B” or “sold to my principals”, and the 
broker signs himself simply as broker, he 
does not make himself by that either pur- 
chaser or seller of the goods’ ”, 

That a person signs simply as broker 
may be clear from the terms of .the contract 
as well as from any statement to that effect 
appended to his signature, and this is 
illustrated by Mellish, L. J.,in the same 
case at page 379, where he says:— 

“Now there is, I think, a material differ, 
ence between the words ‘sold for you to 
my principals’ and ‘bought of you for 
The rule of law, no 
doubt, is that, if the principal is undis- 
closed, the broker saying ‘bought of you 
for my principals’ is himself liable; but this 
contract says ‘sold for you to my principals, 
ze.,1, your broker, have made a contract 
for my principals, the buyers.’ ” 

I have already pointed out that the note 
in this case is in the 2nd of these two forms, 
and, on its true construction, I hold that 
the plaintiff was no more than an inter- 
mediary, and was not an agent for sale, 
to whom. the provisions of section 230 of the 
Contract Act applies, so as to make him 
liable as an agent who has not disclosed his 
principal’s name. 


It has been contended before us that the 
present case is governed by Gubboy v. 
Av-toom (8). Itis true that it was there 
held that the defendant in that case, was 
an agent for an undisclosed principal with- 
in the meaning and operation of section 220. 
But to treat the.construction placed on the 
document, and circumstances under con- 
sideration in that case, as à decision binding 
us in this case, is to fly in the teeth of the 
doctrine propounded by Jessel, M. R., in 
Southwell v Bowditch (5) where he says 
“There is no more vicious line of argu- 
ment, if I may say so with deference to the 
Court below, than that which was adopted 
by the Court below in this ease of compar- 
ing one contract with another and saying 
it differs very little; you arrive ultimately 
at identifying wholly different contracts,” 
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And yet this is the way Mr. Avetoom would 
have usgo. Ina word, the Court there on 
the construstion of the document before 
them, oame to the conclusion that a parti: 
cular relation was established: this cannot 
bind us in our construction of a different 
document written under wholly different 
circumstances. Ido not propose to discuss 
the competence of a suit like the present, 
for no objection on this score has been 
raised. Noris it necessary to consider the 
plaintiff's claim to indemnity against K., 
D. Shaha. In my opinion, the judgment 
of Chitty, J., must be modified and a decree 
passed in the plaintiff’s favour setting aside 
the award. The respondent Company must 
pay the plaintiff's costs of the suit and 
appeal, and the plaintiff must pay K. D. 
Shaha’s costs of the suit and appeal. 
Wooororre, J.— We must look at the 
terms of section 230 of the Contract Act. 
The first question is whether the appellant, 
who isa broker, is as such an agent. I 
think, a broker is an agent. For what 
purpose he isan agent is another question. 
Primarily and for some purposes, he is the 
agent of the party by whom he was originally 
employed. He is also generally the agent 
of each of the two parties for whom he 
negotiates. The engagement of a broker 
is like that of an ordinary agent, but with 
this difference, that the broker being 
employed by persons who have opposite 
interests, he is, agit were, agent for both 
the one and the other to negotiate the com- 
merce or affair in which he concerns him- 
gelf. Thus his agreement is twofold and 
consists in being faithful to all the parties 
in the execution of what each of them 
entrests him with. A broker, when he 
closes a negotiation as the common agent 
of both parties, usually enters ib in his busi- 
ness book and gives to each party a copy 
of the entry or & note or memorandum 
of the ‘transaction, which as given to the 
saller, is the sold note, and as given to the 
bayer, is the bought note. Prima facie a 
broker is employed to find a purchaser or 
seller and as such is & mere intermediary. 
He is thus an agent to finda contracting 
party, and as long as he adheres strictly to 
his position as broker, his contract is one 
of em»loyment bstweeu him and the person 
who employs him and not a contract of 
purchase or sale with the party whom he 
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in the course of such employment finds. A 
broker may, however, make himself a party 
to the contract of sale or purchase, For 
he ean go beyond his position of mere 
negotiator or agent to negotiate and by the 
tarms of the contract make himself the 
agent of his principal to buy,or sell. The 
section, therefore, refers to contracts “en- 
tered into by him on behalf of his principal.” 
The next question is, therefore—did the 
appellant enter into the contract in suit 
on behalf of his principal, that is, was he 
an agent to sell to the respondent or was 
he a mere negotiator to bring the parties 
together, but otherwise not concerned? If 
in this case, the broker did enter into a 
contract, then I thinkon the facts he would 
be liable. For his principal was undisclosed 
at the date of the contract and the effect 
of the subsequent disclosure some three 
months later, would not in itself affect the 
right of the respondents to proceed against | 
the appellant though they might, if they 
chose, elect to proceed against the principal 
when disclosed. Whilst, however, [ am of 
opinion that the appellant would be liable 
to the buyers if the case falls within 
section 230, the question is whether that 
section .applies. 
Prima facie, & broker does not make him- 
self liable and upon the question whether 
he has entered into a contract or not, we 
must look at the terms of the contract it- 
self. Reference has been made to the fact 
that the appellant did not disclose his 
principal until three months later and did 
not, when Messrs. Jardine, Skinner & Co. 
attempted to make him personally liable, 
repudiate the liability then sought to be put 
upon him. He also appears to have billed 
the seller for the difference. There is, how- 
ever, a letter in which he refers Messrs. 
Jardine, Skinner & Co. to the sellers, and 
the difference bill is headed “Kankinarra 
Account", Subsequently, personal liability 
was denied. It is not contended that these 
facts amount to acquiescence or estoppel, or 
constitute a new contract. So far as the 
contract in suib is concerned, we must look 
to the terms of the contractitself. I should 
have had no difficulty as to this, had it 
nof been for the case of Gubboy v. Avetoont 
(3), on which the rosponlsat relies, and: 
which is very similar to ths»oase before as, 
aul which (whether ib has been rigatly an 
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wrongly decided) ` is,’ it is contended, bind- 
ing on us. I felt some difficulty on this 
point during the hearing, but as the learned 
Chief Justice is of opinion, that this case 
does mo: stand in our way and his decision 
is in accord with the natural justice of the 
ease, I: do ‘not dissent from the order he 
would pass. I wish to note with reference 
to the observation. that in Caleutta, this 
would be regarded as a principal contract, 
that there is no evidence of such usage 
before us. 


. Babu Krishna Kisore De, Attorney, for. 
the Appellant. ? 
~ Messrs. Orr, Dignam & Co. and T, B. 
Foy, Attorneys, Tor the Respondents. 

2 Appeal allowed, 


MADRAS HIGH COURT. 
t Lertrers Patent Appear No. 160 or 1913. 
iu Octobér 15, 1915. 

Present:--Sir John Wallis, Kr., Chief 
Justice and Mr, Justice Kumaraswami Sastri 
“AYYAKUTTI MANKONDAN-—PiaiNTIFF 
i — ÁPPELLANT 

versus 


"PEBRIASAMI KOUNDAN—Derenpants 


Nos. 1, 2 ann 9 —RE£PONDENTS. 

Registration Act (XVI of 1908), ss. 17, 49— 
Book containing formal- declaration of division of status 

‘of members of jomt Hindu family unregistered, 
admissibility of, in evidence for proving divided status 
of family. . 

In the course of certain partition proceedings among 
‘tthe members ofa joint Hindu family, consisting of 
afather, his two undivided sons and a grandson by a 
predeceased son, separate lists were prepared of the 
properties, both moveable and immoveable, in the 
possession of the several members of the family and 
available for division. These were entered ina book to 
gether with the value of such properties. Theseveral 
lists were then totalled up and the value of the share 
of each member ascertained and thereunder the 
following note appeared:—''In the presence of the wit- 
nesses named hereunder we divided.” Below this note, 
the parties and the witnesses signed: 

Held, that the book containing the above entries 

* wasa formal declaration of division of status attested 
by witnesses and that as such, it affected the immove- 
able properties mentioned therein and that not being 
registered, it was inadmissible inevidence toprove even 
the divided status of the members of the family. 
[». 615, col. 2.] 
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“bayya v. Kurnant Madduletiah (1), 


qe 


Appesl under classe 15 of the Letters 
Patent against the indgmeut of Mr. Justice 
Spencer, in Second Appeal No. 1282 of 
1912 (reported in. 24 .Ind. Cas. 771), 
preferred to the High. Court against the 
decree of the District Court of Madura, in 
Appeal Suit No. 389 of 1910 (Original Suit 
No. 546 of 1908, on the file of the . Court of 
the District Munsif of Dindigul). . 

FACTS of the case are set out in 24 Ind. 
Cas. 771. 

Mr. V. O. Seshucharriar, for the Appellant.— 
The learned Judge erred in holding that 
' Exhibit VIII was admissible in evidence to 
show the divided statas and that it did not 
require registration. It is a document 
whereunder the parties divided their pro- 
perties both moveable and immoveable. The 
words used in Exhibit VIII "In the presence 
of the witnesses named hereunder we divided,” 
clearly show that the parties divided their 
properties under that document and that 
it was not intended as a mere memorandum 

“recording the fact that they-had previously 


- become divided. Exhibit VIII is, therefore, 


eleárly inadmissible 
purpose whatsoever. 


in evidence: for any 
See Kanuparti Sub- 
Subrah- 
mania Atyar v. Savitri Ammal (2) is wrongly 
decided. [Further argument was stopped 
and arguments on other points were re- 
served |. - 


.Mr. T. V. Muthukrishna Iyer, for the Re- 
apondents : :—Exhibit VIII!is only a memoran- 
-dum of a division which had already 
-taken place. and i is admiasible to prove the 
divided status. Vide Subrahmania Aryar v. 
Savitri Ammal (2). 


JUDGMENT.—We think ` that Exhibit 
"VII isa formal declaration of division of 
status attested by witnesses and that as 
such, it affects the immoveable properties 
mentioned therein, and is inadmissible in 
‘evidence. We accordingly ,direct Exhibit 
‘VIII and the evidence relating thereto to be 
excluded from the record, and have decided 
to call cn the District Judge to submit 
revised findings on issues 1 and 4 on the 
evidence on record. The findings should be 
submitted in six weeks. Seven days will 


(1) 17 M. L. J. 462. 
(2) 8 Ind. Cas, 921; 12 M. L. J, 228; 4 M. D. Ti 854, 
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be allowed for filing objections. The other 
questions are reser ed. 

[In compliance with the order contained 
im the above judgment, the District Judge of 
Madura submitted findings which were in 
favour of the appellant and the High Court, 
accepting the same, set aside the decree of 
the lower Appellate Court and restored that 
of the Munsif with costs iu the High Court 
and the lower Appellate Court]. 

: Appeal allowed. 


CALCUTTA HIGH COURT. 
ORDINARY ORIGINAL CIVIL JegispiorroN SUIT 
No. 163 or 1914,* 

January ll, 1915. 
Present:—Mr. Justice Chitty. 
KUMAR KRISHNA MITTER—PLAINTIFF 

" versus 
AMULYA CHARAN MITTER —DEFENDANT 

Civil Procedure Code (Act Vof 190%), s. 78 +1), 
(c)—Surplus sale-proceeds, distribution of amongst 
attaching creditars—Money standing to credit of 
one swit, application for transfer to another suit, if 
.to be made in former—Practice—Rateable distribution, 
application for, on Original Side—Certificates of Ac- 
countant-Qeneral and Registrar, necessity of. 

Where money in Court stands to the credit of one 
suib and the plaintiff in another suit has, by reason 
of being an attaching creditor or mortgagee or 
otherwise, an interest in such money and desires 
the fund to be transferred to the credit of his suit 
in order to be dealt with therein, he should in all 
cases make the application in the suit to whose credit 
the money stands for the transfer. [p. 617, col. 1.] 

In an application on the Original Side of the 
High Court for the transfer and rateable distri- 
bution of funds to which the provisions of section 
73 (13, clause (c), of the Code of Civil Procedure 
(Act V of 1908) may possibly apply, the applicant 
should be required to produce, in addition to the 
certificate of the Accountant-General, a certificate 
of the Registrar. [p. 617, col. 2.] . 

FACTS.—'This is an Application in Cham- 
bers, the facts of which are set out in the 
judgment. 

JUDGMENT—This is an application by 
Kumar Krishna Mitter, decree-holder in 
Suit No. 168 of 1914, asking that a fund 
of Rs. 4,650-2-7 lying in the hands of the 
Accountant-General of this Court to the 
credit of the said suit be; after payment of 
the petitioner’s costs, divided rateably be- 
tween the petitioner and Ram Chandra 





T *The report of this case has been taken from the 
- Caleutta Weekly Notes with permission, — Hd, 
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Ray Chaudhuri, execution-creditor in Suit 
No. 453 of 1910. The facts are as follows:— 
Property which Had belonged to Hari 
Das Mitter, deceased, was subject to a 
mortgage, dated 19th December 1901, 
in favour of Byomkesh Chuckerbutty. 
The mortgagee instituted a suit on his 
mortgage (No. 179 of 1911) making the 
representaives of Hari Das Mitter party 
defendants. The final decree in that suit, 
dated 15th January 1913, ordered a sale 
of the mortgaged property. The sale took 
place on 2nd May 1914, and after making 
the first and second payments prescribed 
by section 73 (1), proviso (c), (it does not 
appear that there were any subsequent 
incumbrances), there remained a sum of 
Rs. 4,650-2.7 as surplus sale-proceeds. 

On 6th April 1914, the present petitioner 
obtained a decree in this Court for Rs, 
1,644-15 9, interest and costs against the 
estate of Hari Das Mitter. On lsth June 
1914. he applied for execution and attached 
the surplus sale-proceeds above mentioned, 
In November last, he applied to have the 
said fund transferred to the credit of his 
suit, No. 163 of 1914, and it was so 
transferred under an order of znd Decem- 
ber 1914. That transfer was made without 
notice to other creditors. The certificate of 
the Accountant-General, which was the only 
certificate required on the application for 
transfer, showed no attachment or other 
impediment as regards that fund. 


‘On 22nd December 1908, Ganga Das 
Mahta had obtained a decree in Small 
Cause Court Suit No. 22785 of 1908, 
against the estate of Hari Das Mitter for 
Rs. 1,684-2-0, including, costs and interest 
up to 26th April 1211. The statement in para- 
graph 13 of the present petition, that that was a 
personal decree against Amulya Charan Mitter 
and Bireshur Mitter, is incorrect. That decree 
was transferred to this Court for execution 
on Ist May 1911, and on 28th August 
1911, that execution-creditor attached the 
mortgaged property. 


" 


On 29th July 1910, Ram Chandra Ray 
Chaudhuri obtained a decree in Suit No. 
453 of 1910 for Rs. 2,701 with further 
interest and casts against the estate of 
Hari Das Mitter. In execution of that 
decree, he also on lOth January 1913, at. 
tached the mortgaged property. . 
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' There was a further execution-creditor, 
Gourhari Mukerjee, who held a money- 
decree for Rs. 2,000 odd against the estate 
of Hari Das’ Mitter, but ss: he did not 
apply for execution until 12th December 
1914, 4. e, after the assets had been 
received by the Court, it is obvious that 
he has no locus standi=on the present 
application, and his claim may, therefore, 
be left out of consideration. f 

On 22nd December 1914, the present 
petitioner applied that the .fund might 
be rateably distributed between himself 


and Ram Chandra Ray Chaudhuri.’ For. 


the .purpose of this application, it was 
necessary for him to produce 
not only of the Accountant-General, but 
also: of the Sheriff and the Registrar. 
From the two latter, it appeared for the 
first time that there were attachments 
against the property at the instance of 
Ganga Das Mahta and Ram Chandra Ray 
Chaudhuri. It is clear that by the provisions: 
of séction 73 (1), proviso (c), these persons are 
entitled to be'paid rateably outof the proceeds 
ofsale in priority to the present petitioner, 
whose attachment was issued after the sale, 
and then only against the surplus sale-pro- 
‘ceeds. As their elaims are more than suff: 
cient to absorb the whole fund, Rs. 4,650-2.7, 
it follows that there will be nothing left for 
the petitioner, and his present application 
must necessarily fail.' It is a matter of regret 
that it should have been possible for tha 
petitioner to obtain the order for transfer 
. of the fund, without its transpiring that 
there was in reality no fund to transfer 
in which he could hope to share. This is due 
.to two defects in our procedure, one of which 
has already been recently dealt with by the issue 
of a general order. Till recently, it was un- 
certain in which suit an application for trans- 
: fer of a fund should be preferred, the suit 
to the credit of which the fund lay, or the 
suit to which it was to be transferred. I 
have intimated that in future, it should in 
-all cases be made in the suit to the credit 
of which the fund is lying. The second 
defect is that in applications for transfer, 
such as that in the present case, orders 
have been passed ón the certificate of the 
- Accountant-General only. From this certifi- 
eate all the attachments or incumbrances on 
„a .property or its sale-proceeds do - not 
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necessarily-appear. Ifon such applications, ' 
the petitioner were required to produce a` 
certificate also from the Registrar, he would 
be compelled to search the registers of that 
officer as well, and any objections which 
might exist to the transfer, would nece sarily 
be disclosed. In my opinion this practice 
should be followed in the future, and on an 
application for the transfer of a fund to which 
the provisions of section 73 (1), proviso (c), 
Code of Civil Procedure, may possibly 
apply, the applicant should be required to 
produce, in, addition to the certificate of 
the Accountant-General, a certificate of the 
Registrar. < 

This application fails and must be dis. 
missed. Under the peculiar cireumstances, L 
direct that each party do bear his own costs. 
As the order for transfer should never have 
been made, I direct that the funds in 
question be transferred back to the credit of 
Suit No. 179 of 1911, to bedealt with 
under section 73 (1), proviso (c), if and when 
the parties or either of them entitled there. 
under make an application for that purpose. 

. Application dismissed, 

Mr. N. M. Chatterjee, Attorney, for the 
Plaintiff, 

Messrs. B. N. Basu $ Oo. and Mr. T. B. 
Ray, Attorneys, for the Respondent. 


COURT OF THE BOARD OF REVENUE, 
: UNITED PROVINCES. 
Rerersnce No. 1 or 1915, 
' March 31, 1915. 
Present: —Mr. Holms, 8. M., and 
. Mr. Campbell, J. M. 
HORI AND OTHERS—DEFENDANTS— 
APPELLANTS 
versus 


Sr; THAKURJI MAHARAJ AND OTHERS — 


PuaiNTIFFS-—EESPONDENTS. 

Civi Procedure. Code (Act V of 1908), & 115— 
Withdrawal of suit with permission to re-file it— 
Omission to consider question of costs-—~Failure to exer. 
cise jurisdiction vested in Cowrt-—Reviston. ' 

A suit was withdrawn with permission to re-file 
it. The question of the terms on which the suit 
should be allowed to be withdrawn, especially as to 
costs, was not considered by the Court granting the 
permission: 

Held, that the omission to consider the question 
of costs; which resulted in substantial injustice 
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being: caused to the defendant amounted to a. 
failure to exercise the jurisdiction vested in the Court. 


.Reference from the Commissioner of the 
Allahabad Division, for revision of'an order 
allowing an enhancement suit to be with- 
drawn. É 


ORDER. : 

‘Houxs, S. M.—The other side pd not 
appeared although duly informed, so no ob- 
jection has been raised by them to the 
order which the Additional Commissioner 
recommends should be passed. In this case, 
the Assistant Collector passed the order 
allowing the suit to be withdrawn with 
permission to re-flle it on the 17th August 
last, the same,day on which the appli- 
cation: for’ withdrawal was put ‘in. The 
defendant was not called on,'fand apparently, 
the question of the terms on which the 
suit should be allowed to. be withdrawn, 
éspecidlly as to comis, was not considered 
by. the Assistant Collector at all. Following 
the principle laid down in Kallan v. Dildar (1) 
and Kalika v, Ram Charan (2), the omission to 
consider the question of costs, whith resulted 
in’ -substantial injustice being caused to the 
defendant, ‘amounted to a-failure to exercise 
the jurisdiction "vested in the Court. 

I would, therefore, set aside the order 
ot tlie Assistant Collector and order that 
permission be given to the plaintiff in the 
enhancement suit to withdraw from it with 
liberty to institute a fresh suit on paying 
the whole of the defendant's costs in the 
former proceedings in all the Courts. 

| Campaent, J. M.—1 -agree. 

Appeal decreed. 


(1) Selected Decision No. 4 of 1907. 
(2) Selected Decision No. 7 of 1909. 
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CALOUTTA HIGH COURT. 
Area FROM ORIGINAL CIVIL Jorisplorion 
No. 55 or 1914." 

E July 31, 1914. 
Present: —Mr. Justice Woodroffe and 
- Mr. Justice Coxe. 
- NARENDRA. NATH BASU—Praintiry— 
. APPELLANT. 
$ versus 
D E Le ST HP HENSON —Derenpane— 
: RESPONDENT, 
^ Bengal Medical Act (VI B. C. 





of 1914), s 27— 





: *The report of this case has been taken from the 
Calcutta Weekly Notes with permission. —Ed. 
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Rules framed under the, Act by Local Government, 
ultra vires— Specific Relief Act (I of. 1877), s. 45— 
Mandamus—Omission of qualified candidate’s name 
from Election Roll—Mistake of Returning | Officer— 
Jurisdiction of High Court te interfere. 

The petitioner was a Licentiate in, Medicine - and, 
Surgery of the University of Calcutta and as such’ 
was admittedly entitled to be registéred under 
section 4 of the Bengal Medical Act. The peti- 
tioner’s name was omitted from the preliminary list 
of persons qualified to vote atthe first elections 
under the Act published by the Returning Officer 
appointed by the Local Government. His name was 
also omitted from the final Election-Roll. The 
petitioner’s application to the Returning Officer to 
have his name entered was not considered by that 
officer. The petitioner applied tothe High Court 
under section 45 of the Specific Relief Act for an 
order compelling the Returning Officer to include 
and publish his name in the fina! Election Roll: 

Held, that the High Court had yo jurisdiction to 
interfero. [p. 624, col. 2.] 

Under rule 16 of the rules framed by the Local 
Government under the Bengal Medical Act, the 
decision of the Local Government on any question 
that may arise as to the intention, construction 
or application of the rules shall be final, and under 
section 27 of the Act no suit or other legal pro- 
ceedings shall lie in respect of any act done in 
the exercise of any power conferred by the Act 
on the Local Government or the. Council or the 
Registrar. [p. 624, col. 1] ' 

The act which is referred to in section 27 of the 
Bengal Medical Act is not one done by the Local 
Government, but'done in exercise of any power con- 
OT the Act on the Local Government. [p. 624, 
col. J. 

Per “Woodroffe and Coxe, JJ —Even assuming that 
rules framed by the Local Government under section 
33 of the Bengal Act are ultra vires, an application 
under section 45 of the Specific Ralief Act for an 
order compelling the Returning Officer to include 
and publish the applicant's name in the final Election 
Roll based on the assumption that the rules dre not 
ultra vires but that they are valid rules which have 
nob been given effect to!in one particular by the ' 
peach ies Officer, cannot be entertained. [p. 623, 
col. 2 


FACTS.—This is an application uuder sec- 
tion 45 of the Specific Relief Act to compel 
the Hon’ble Mr. H. L. Stephenson, Financial 
Secretary to the Government of Bengal, 
who, was appointed by the Government to 
be the Returning Officer under the Bengal 
Medical Act in respect of the first elections 
to the Council of Medical Registration, to 
include and publish the name of the Ap- 
plicant, Dr. Narendra Nath Basu, in the 
final Election Roll, so as to enable him to 
take part in that election. 


The facts are shortly as follows :— Dr. 
Basu is a Licentiate in Medicine and Sur- 
gery of the Calcutta University, having 
obtained his degree in 1896, and he is 4 


‘Vol. XXXI] 

NARENDRA NATH vU, STEPHENSON, 
medical practitioner practising in Calcutta, 
Under ‘the rules published by the Local 
Government under section 33 of the Bèn- 
gal Medical Act, a ‘preliminary list of 
persons appearing to be qualified to` vote 
at :the first ‘elections was published -by the 
said Returning Officer in the Calentta 
Gazette of the 10th June 1914. Dr. Basu’s 
name was not included in that preliminary 
list. Under the .rules all objections to and 
applications for inclusion of names in the 
said list, were to be sent to the office of 
the said- Returning Officer before the 4th 
of July 1914. Dr. Basu sent an application 
for inclusion of his name on -the 2nd of 
July 1914. His application was nob con- 
sidered. by the Returning Officer at all. It 
was admitted. by the Counsel for the Re- 
turning Officer that such failure to consider 
the application was due to an oversight. 
On the 15th of July 1914, a list purport- 
ing to be the final Election Roll was pub- 
lished in the Calcutta Gazette and the 
name of Dr. Basu was again omitted from 
the final list. On the 17th of July1914, 
Dr. Basu again applied to the Returning 
Officer for inclusion of his name. In reply 
to such application, the Returning Officer 
on the 21st of July 1914, wrote saying that, 
since the name of Dr. Basu was notin- 
cluded in the final Election Roll, it ‘was 
not possible ‘ander the rules to enter "his 
name in the list of voters, Upon ‘such 
refusal, this application was made to the 
High Court. 

. The case came on for hearing in the frst 
instance before Chaudhuri, J. E 
Mr. H, D. Bose (with Mr, B. L. Mitter 
and Mr. Sarvadhikury), for the Applicant, 
argued that if was a proper case 
under section 45 of the Specific Relief 
Act, and nothing in the Bengal Medical 
Act had taken away or interfered with 
the jurisdiction of the High Court. Section 
27 of the Bengal Medical Act had no 
application, as the Retarning Officer under 
the rulés was independent of the Local 
Government or the Council or the Registrar 
under the Act. He was a public officer 
whom the Court could compel to perform 
his duty. Rule 4, which provided that on 
publication, the final Election Roll should 
be “deemed to be final and conclusive”, 
meant that it should be conclusive for 
the purpose of the election and any election 
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held on the basis of the said final Elec- 
tion Roll as published, could not be chal: 
lenged on the ground of the Election: Roll 
being incorrect. He further submitted that 
rule 3 provided that the Returning Officer 
shall” consider all objections and applica» 
tions in respect of the preliminary Election 
Roll and prepare therefrom a final Election 
Roll. In.the present case, the Returning 
Officer having admittedly failed to consider 
Dr. Basu's application, the Election Roll 
published on the 15th of July was not-thé 
final Election Roll within the meaning of 
rules 3 and 4, and, therefore, there was no 
finality or conclusivenéss in ‘the Election 
Rol published on the 15th of July 1914, 
although it was called the final Election 
Roll. The Court had power to compel the 
Returning Officer, as the Returning Officer 
had himself the power of his own motion; 
to correct the admittedly incorrect Hieron 
Roll. 

Mr. B.- O. Mitter, Standing Goutal: ap: 
peared for the Returning Officer and’ said 
that the name of Dr. Basu had been 
omitted by mistake. He argued that thé 
Court had no jurisdiction to make any 
order as it was clearly tlie scheme of tha 
Act to,oust the jurisdiction of the Court: 
The right of franchise was given by the 
Act and unless a remedy was also given 
by the Act, there was none for the viola: 
tion of that right. Section 27 of the Act 
expressly excluded the jurisdiction of the 
Court. He further argued that under rule 
4, the final Election Roll upon publication 
became final and conclusive for all purposes 
and there was no power either in the Court 
or in the Returning Officer to correct shat 
Election Roll. 


The following 
by 


CHAUDHURI, J.—I regret I have to refuse 
this application. It is conceded that the 
applicant is qualified as a Licentiate. ii 
Medicine and Surgery of the University of 
Caleutta. It is also conceded that in thé 
preliminary list made by the Returning 
Officer, his name was not entered; that 
he protested against it and sent in 
an application for the inclusion of his name; 
and that the Returning Officer. has failed 
to consider ‘his application. His contentio 
was that he was entitled to be registered 


judgment was delivered 
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under section 4, clause (d) or clause (é). 
The Returning Officer apparently did not 
think that he was qualified, under clause 
(d) and overlooked the contention about 
clause (e). The Returning Officer then 
prepared the final Election Roll. It is also 
conceded that if the matter of the applicant’s 
contention based upon clause (e), had been 
present before the Returning  Officer's 
mind, the omission would not have occurred. 
The final Election Roll was then published 
in the Calcutta Gazette as provided for in 
the rules. It is clear that this application 
satisfies all the requirements of section 45 
of the Specitic Relief Act, clauses (a) to 
(d), namely, that the applicant is entitled 
to exercise his franchise, and that his right 
to exercise it would be injured, that it was 
clearly incumbent on the Returning Officer to 
consider his application, that he has failed 
to do so in his public character, and that it 
was right and juston his part to consider the 
application and include the applicant’s name, 
and that the applicant has not other specific 
legal remedy. But the question arises as to 
how far the election rules applicable to this 
matter oust my jurisdiction, and whether 
the Court can exercise its powerin favour 
of the application. It is quite clear that 
under section 33 of the Bengal Medical 
Act, the Local Government has power to 
make rules for the purpose of carrying out 
the Act. Rules have been framed with that 
object. The rules I have referred to, 
about the preparation and publication of 
the Election Roll, can in no sense be said 
to fail to carry out the purposes of the 
Act. It is the failure of the Returning 
Officer to comply with the rules which has 
created the difficulty. The rule says he shall 
consider the application and prepare the 
Election Roll and publish it. I was at 
one time under the impression that the duty 
of the Returning Officer was to consider 
the applications, and to prepare the final 
Election Roll and to send it to the Local 
Government for publication and that the 
Local Government eventually published 
the Election Roll. Butthe rule is clear, 
that the Returning Officer is the person who 
hasto publish the Election Roll in the 
Caleutta Gazette in manner directed by the 
Local Government. The rule, however, 
lays down that on such publication, the 
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Election Rollas published is to be deemed 
as final and conclusive. I donot “see that 
this rule isab all ulira vires. It appears 
also, looking at section 27 of the Act, that 
it was not intended that the Law Courts 
were to interfere in these matters. The 
Election Roll on publication becomes final 
and conclusive. It gets its finality as soon 
as it is published. It does not seem open 
to any process of revision. If the Return- 
ing Officer considered the application and 
wrongly decided the matter, or even 
arbitrarily did so, the publication of the 
Election Roll made it final. I do not think 
it could be then revised by the Court. If 
an arbitrary adverse decision may not be 
revised, if seems hardly open to revision 
for failure of consideration. The Court 
eould perhaps compel the Returning Officer 
to consider the application before the publica- 
tion of the Election Roll, but I fear it 
is now too late, Having regard to the facts, 
I regret I am unable to help the applicant, 
as I should like to, in a matter of this 
character. In view, however, of the defanlt 
on the part of the Returning Officer in con- 
sidering the application, I shall make no 
order against the applicant for the costs of 
this application. 


[The petitioner preferred an appeal which 
came on for hearing before Woodroffe and 
Coxe, JJ.] 


Mr. Norton (with him Messrs. Ohakravartd 
and H. D. Bose), for the Appellant, referred 
to the provisions of the Act. Section 33 
provides the machinery, but the rules in 
question in this case are made under sub- 
section 2,clause (a), which refers to the 
election after the Medical Council has come 
into existence. These rules which have been 
impleaded against me and which were 
published in the Calcutta Gazette of the 
3rd June 1914, cannot have anything to 
do with my right to have my narae entered 
in the list of persons qualified to be register- 
ed under the Act. í 


The proviso to section 6 deals with the 
first election. It speaks of persons qualified 
under the Act and the qualifications are 
set out in the Schedule. Iam duly quali- 
fied and entitled to claim registration in the 
preliminary list. The effect of the construc- 
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tion which the lower Court has put on the 
rules (which say thatthe list when published 
shall be final) would be that the Local 
Government in framing rales will be entitled 
to ‘abrogate the undoukted qualification 
which under the Act I have. 


Under section 33 (1), the Local Govern- 
ment is empowered to frame rules regulat- 
ing the qualification of persons to form the 
Electoral College for the Bengal Medical 
Council. This the Government bas not 
done. They have issued rules under the sec- 
tion which deals with the Council after 
it has come into existence. The proviso to 
section 6. with the Schedule, makes it quite 
clear (and it is admitted) that I am qualified. 
. The rules pleaded ia extenuation of their 
eonduet do not apply. That is my first 
contention. 


' . Secondly, even assuming that ‘the rules 
are valid, I can ask your Lordships to 
correct what is evidently a mistake. 

[Wooprorss, J.— Where is it said that the 
roles published are final $] 

` It is in the rules. 

The rules say that the Returning 
Officer shall consider objections, etc. It is 
imperative that the Returning Officer shall 
consider objections. 

[WoopnorPE, J.—Rule 4 is subject to 
3. They are conclusive as regards all matters 
which have been considered. | 

Yes. 
< The rules framed under ‘the Act throw 
‘on the Returning Officer an obligation to 
consider all objections and where that 
vourse has not been followed, the rules 
cannot be final: 
` Mr. B C, Miter, for the Respondent.— 
1 may mention to your Lordships that this 
point that the rules have not been properly 
framed, was never alluded to in the Court 
of first instance. This is the first time that 
Y hear this objection. 


Mr. Noríos.—1 have given notiee of this 
ground. My second ground is strong enough. 
There has admittedly been a mistake. My 
client is undoubtedly qualified under the 
Act, and I can ask your Lordships to 
‘correct it. — ; 

[Woovrorre, J.—-Is it admitted that the 
Returning Officer omitted to consider the 
objection? ] 
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“Mr. Mitter.—It-is admitted that. so far 

as regards his qualification as an L. M. S. 
of the Calcutta University [ clause (e), 
section 4], there was a mistake; but as 
regards his qualification ‘under clause (d), 
section 4, it was duly considered’ and the 
Returning Officer held against him. 

Mr. Norton.—I am entitled to come here 
for a mandamus. 

Refers to section 27 of the Medical Act, 
which bars proceedings in Court. If the 
sestion applies to my case, I am outside 
it, because it is a case of omission. 

Secondly, it is not an act done by the 
Local Government, but an officer created by 
the Local Government for carrying out certain 
preliminary purposes." There are sections in 
the Act where acts contemplated to be done 
by the Local Government are to be 
found. 

‘Sections 26 and 27 refer to statutory pio- 
hibition with regard to the acts of Government 
other than the preparation of the preliminary 
list. These sections are not intended to ap- 
ply to anything anterior to the.creation of the 
Council. Even taking the worst view, the 
omission complained of, is not an omission of 
the Local Government but of the Returning 
Officer. : 

To sum up. 

If the Act gives the right, no rule framed 
under the Act can take it.away. 

The mere publication of a list without 
considering the objections cannot make the 
list final. Suppose by a mistake of the prin- 
ter, pages of the list are omitted; is it to be 
said that there is no remedy and, ihe imper- 
fect list is final? 

Refers to section 45 of the Specific Relief 
Act, 

[ Woovrorre, J.—The Medical Act is a 
Bengal Act, can it interfere with the 
right of mandamus? I believe, there Haye 
been cases. | 


` Our case is that no Benegal Act can take 
away a right given by an Imperial Act. Cites 
rad Pandurang v. Secretary of State for India 
1). 
[Wooprores, J. (io. Mr. Mitter).—Your 
contention is that the right of mandamus has 
been taken away. 


(1) 27 B. 424 at p. 445; 5 Bom: L. R. 481, 
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' Mr. Metter —The whole ‘jurisdiction of. the 
Courts .has “been taken away. There is 
the Act of Parliament. which authorises the 
Local Government to. repeal or amend any 
Act. passed by the Government of India 
(38 and 56 Vict., Chap. 14, section 5). 
[ Woopnorrz, J.— Then the point -would be 
that if this mandamus rested on any power of 


the High Court derived from the Charter, it 


could nof be interfered with, but this power 


being derived from’ the ‘Specific Relief Aci. 
passed by the Government of India, it ean be. 


taken away..] 


. Mr. Mitter.—Yes. That is the point. The 
whole Specific Relief Act can be repealed by 
_ the Local Government under the authority of 
- the Parliamentary Statute. Referrs to 
Empress v. Burah (2). This point was feebly 
suggested by my friend in the Court below 
and at once withdrawn. 


Mr.  Norton.—The inherent jurisdic: 
tion of the High. Court cannot be taken 
away by any Legislature in India. The 


relief. given by the habeas corpus still exists in 
spite of the Code of Criminal Procedure. So 
the relief given by a .writ of mandamus still 
exists. 

Refers to section 27. 

What is the power conferred on the Local 
Government? It iş the power conferred by 
section 33 to frame rules. That right they 
had. Some. person other than the Local 
Government proceeds to do an act. That is 
not. an act of the Local Government which is 
protected by the section. 

_ [Wooprorre, J.—Assuming for the sake 
of argument that Mr. Norton was right in 
his- contention and could show that these 
rules are ultra vires, would you still contend 
that section; 27 stands in his. way?) 

Mr. Mitter.—I° will deal with this point. 


e Mr. Norton, —Your Lordships have power 
to ascertain whether an set done was done in 
pursuance of the. powers conferred by the Act, 
T£ your Lordships find that it is nob so, then 
you have power to interfere. 

Under the Act, the Returning Officer has 
no discretion. If a man has got the qualifica- 
tion required by the ip he is bound- to 
return him. ad 

(2) & 0.172 5 I. A. 178: 30 L, R. 197; 3 Sar. P. 
O. J. 834; 3 Suth, P. CO J 656; 2 Ind. Jur. 618; 2 
Shome L. R. 63,- orae a, MA 
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. For the meaning of final and conclusive;: 


see Board of Education v. Rice (3). Discretion 


must be exercised genuinely: Leslie Willams v.. 


Haines Thomas Giddy!4Y, Stiles v. Galinski(5), 


` Tt has been said that the question whether 
Iwas qualified under the English ‘Medical 
Act (1886) was considered and decided against 
me. Your Lordships will see that the decision 
was arrived at arbitrarily. I was not heard, 
no explanation was taken from me. I was 


entitled to be heard. Refers to the Euglish, 


Act. 


Mr. Mitter.—This point was not pressed in 
the Court of first instance. Ido not mind if 
your Lordships decide the point, but it is in- 
convenient if points not pressed in the first 
Court, are menm. and pressed in the Appeal 
Court. 


The objection is that the rules are bad, be- 
cause published under sub-section (2), section 
33, and cannot have any application to the 
first election under the Act. 

[Woopnorr&, J.—The application is on 
the assumption that the rules are good. i] -t 

Yes. In that case, he must submit to his 
application being dismissed and then apply 
for an injunetion restraining any election. 

Ina writ of mandamus, the duty must 
be clearly incumbent on the public officer. 

The question of the validity or other- 
wise of the rules is hardly a matter within sec- 
tion 45 of the Specific Relief Act. 


The present rules are copied from the rules 
framed by the Government of India to re- 
gulate elections to the Supreme Legislative 
Council, so your Lordships’ decision, if you so 
decide, that these rules are ultra vires, would 
in one sense affect the Government of India 
rules. Your Lordships will not'go into that, 
for in that case, the Government ought to have 
notice and for the matter of that, the Govern. 
ment of India should also be before you.. 

The whole scheme of the Act is that the 
jurisdiction of the Courts is ousted. 


(8) (1911) A. C. 179; 80 L. J. K. B. 796; 104 L. T, 
gen e d, P. 398; 9 L. G. R. 652; 55 8. J, 440; 27. T: L, 
R. 878: 

(4) 11 Ind. Cas. 509; 15 C. W. N. 669; 21 M. L. J. 
64; 10 M. L. T. 288, 

(8) (1904) 1 K. B. 615 at p: 621; 78 L. J.K. B. 485; 
68 J.P. 188; 52 W. R. 462; 90 L.-T. 437; 20 T. u R. 
219; 2 L. G, R. 841. : CS 
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. Sections 17, 23, 24,.25, 26, and 27. These 
are the sections it will be necessary for me 
to refer to. 


Under the Act, the Courts have no juris- 
diction. Secondly under the rules, if they 
are valid rules, the Courtshave no jurisdiction 
in respect of anything done under the 
rules. z 

- If rale 16 is a valid rule, the argument on 
the other side at once falls to the ground. 


* [Mr. Ohakravavti.—Assuming that the 
fules are valid, rules 15 and 16 do mot 
apply to the proviso to section 6 or to rules 3 
and 4, but they apply specifically to rule 6, 
clause (2), and rule 10, clause (4).] 

There is no limitation as to the application 
óf the rules. "RM 
- The Returhing Officer had “no power to 
correct the mistake. The only course left 
fo them was to go to the Local Govern- 


ment. 
' [Woopnorrs, J.—Could they go to the 
Local Government? Under what  sec- 
tion? | 


' Under section 16 of the rules. 

. So far as the Returning Officer is con- 
cerned, section 4 is conclusive. The words 
deemed to be final and conclusive” are 
stronger.than "final and conclusive.” Whe- 
ther final and conclusive or not, they shall 
be by a fiction deemed to be final and con- 
elusive. Gites In re Hadleigh Castle Gold 
Mines Ld. (6). 


Mr. Chekreart: in reply —My friend 
assumes that we have been proceeding on 
the validity of the rules. That is not so. 

My. application is—put me on the list under 
the proviso to section 6. 

' The rulés have been set up in defence by 
the other side. : ; 

Section 27 ean only apply after the Council 
has come into existence and a Registrar 
lias been appóinted. j 

I do not rely on the rules, but even 
regard being . had. to rules 15 and 16, it 
appears that they were necessary because 
section 27 did not apply. 

As regards appealing to the Local Govern- 
ment, where is the. provision within the 
four corners of the. Act of appealing to the 


(G)-(1900) 2 Ch. 419; 69 L. J. Ch. 631; 88 L.T. 
49U; 16 T. L. R. 468. 
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Local Government in case there has been, 
a violation of the proviso to section 6P s 

The Local Government has power to ap- 
point any one to make upa list under the 
proviso to section 6 and if my name is omitted 
therefrom, I can come to your liordships 
and pray for relief. 


JUDGMENT. 


WoopnorFE, J.—It has been pointed out 
to us on behalf of the appellant that the 
rules were published under section 33 (2? (a), 
and it has been argued that clause (a) refers 
io the election after the Medical Council 
has come to existence, and not to the election. 
for the purpose of bringing the Council 
into existence. Therefore, it has been argued 
that the rules were “ultra vires," although 
it is conceded that they would have been 
valid, had the notification purported to 
proceed under the first clause of section 33. 
This argument was not raised in the first 
Court. But if we assume without deciding 
that the rules were wltra vires as is con- 
tended, then the application must fail ; 
for it is clearly based on the assumption 
that - the rules were not ultra vires, but 
that they were valid rules which had not 
been given effect to in one particular by 
the Returning Officer; for, what the ap- 
plication asked for is an order on the 
Returning Officer to publish, by notification 
in the Calcutta Gazette as a part of’ the 
Election Roll published in the Calcutta 
Gazette on the 15th July 1914, the name 
of the applicant as a person qualified to 
vote and to do all acts and things neces. 
sary in that behalf. Whereas, if there 
were no valid rules under which ^'the 
election took place, the remedy would not 
be mandamns, but if there were a remedy 
at all, it would be in the nature of an 
injunction staying proceedings which were 
challenged. on the ground of their in- 
validity: It is quite obvious to me. that 
when this notice of the applicant was 
issued on the 24th July 1914,-it was not 
intended to dispute the validity- of these 
rules, but to proceed upon the assumption 
that valid rules had not, been. given effect: 
to. . I need not further consider this matter, 
because it was not argued in the. Court 
of first instance, and the Local Government 
who would be affected by any- decision ag 
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ib the validity of.the rules which they was not ‘considered, with the result that, 
have published are not before the Court. his name was excluded from the list. Asi 
This argument, in my opinion, fails. I.do Mr. Justice Chaudhuri has pointed out, it 


not wish to express any opinion upon -the 
argument itself as to whether the rules 
are or are not ulira vires, for it is not 
necessary to do so. I may note, however, 
that it is pointed out on behalf of the 
respondent that these rules in the Bengal 
Medical Act are in the same terms which 


govern the election in the Council of tbe 


Government of India. Assuming then that 


the rules are valid, the question is whether 


the ‘applicant has made out a case. Now 
under rule 16, the decision of the Local 


Government on any question that may arise, 


as to the intention, construction or appli- 
cation of these rules shall be final, and’ 
under section 27 of the Act, no suit or 
other legal proceedings shall lie in respect 
‘of’ any Act done in the ‘exercise of any 
power conferred by the Act on the Local 
Government, or the Council or the Regis- 
trar. The act which is there referred tó 
is not one done by the Local Government, 
but done in exercise of any power conferred 
by this Act on the Local Government. 
Moreover, what is referred to in the notice 
is not an omission, even if there is' any 
force in the contention which distinguishes 
betwéen ‘the words "act" and "omission. 

It has been conceded on behalf of the 
applicant that the object of the Act, was 
to oust the jurisdiction of the Court. But 
it has been submitted to us that this was 
the intention of the Act when and after 
the Bengal Medical Council was constituted 
and that the Courts were to exercise juris- 
diction up to that point. I cannot myself 
believe that this was the intention. I need 
not dwell upon this part of the case, 
because Lagree with Mr. Justice Chaudhuri 
who would have been, as he says, willing 
to have acceded to the application, if he 
thought that he could under the law 
possibly do so. lagree with him that it is 
not open for us to interfere. On the facts, 
it has been conceded that the case is a 
hard .one, because there is no doubt- that 
the applicant is a person who is qualified 
to be registered under the Act. It is 
admitted that he is a Licentiate in Medicine 
and Surgery. of the University of ‘Calcutta. 
The fact that he was a Licentiate in Medicine 
and Surgery of the University of Calcutta 


was owing to inadvertence that the name of” 
the applicant had been omitted from the list. 
l think, however, that there is much force 
in the contention. that after tbe list had 


.been published under rule 4, it was final 


and conclusive, and the Returning Officer 
was functus ufficio. ' 

Mr. Mitter, who appeared on behalf of the 
respondent, : pointed out to us that.. under 
rule 16, the Local Government has : power; 
to decide questions arising as to the 
intention, construction: ‘or application of -these 
rules, and. «certainly it is’a question of 
construction of these rules as to’ whether 
or not there. can: be.csaid to'be a final and 
conclusive publication under'rule (4), so 
far as- the applicant is concerned, ` seeing 
that there has been no consideration of 
his case, as | have already described, under 
clause .(4 For,.it may. be reasonably 
contended that clause (4) is to be read as 
subject to clause, (3), if effect is to be given 
to both provisions. The only remedy which 
appears to me tó be open to the applicant 
is to represent his case to the Local Govern- 


ment. So far as we are concerned, we 
have no jurisdiction to interfere. The 
result is that this appeal must be dis- 


missed. No costs are asked for. 

Coxs, J,- I agree. 

Messrs, Lesbie and Hinds, Solicitors, for 
the ‘Applicant, 

Mr. O. H. Kesteven, Government Solicitor, 
for the Respondent, 


Appeal dismissed. 


COURT OF THE BOARD OF REVENUE, 
i UNITED PROVINCES. 
Revenue Seconp APPRAL No. 2 or 1915.- 
April 1, 1915. 
Present: — Mr. Holms, S. M., and 
. Mr. Campbell, J M. 
BISHESHAR PATHAK  PLAINTIFF— 
| APPELLANT 
n Versus 
RAM PRASAD PATHAK—Derenpant— 


RESPONDENT. 
U. P. Land Revenue Act (III of 1901), s, 198 —Parüition 
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of under-proprietary right in specific plots, suit for, 
maintainability of. 4 . 

Held (per Holms, S. M.)—An application to par- 
tition specific plots held in an under-proprietary tenure 
does not lie in the Revenue Court. [p.6 5 «o! 2.] 

Held, per Campbell, J. M.)—An application to 
partition specific plots held in an under-proprietay 
tenure on which no revenue is assessed can lie in 
the Revenue Court [p. 625, col. 1.] 


Second appeal from an order of the Com- 
missioner of the Fyzabad Division, dated the 
14th May 1914. 


ORDER. 


CAMPBELL, J. M.—] am unable to agree 
with the hnding of the Commissioner that 
66 * " . 
specific plots held iu  under-proprietary 
tenure on which no revenue is assessed 
and which are not part of a mahal on 
which revenue is assessed, cannot he 
partitioned under section 132, Land Revenne 
Act; but that application for partition 
should have been made in the, Civil 
Court.” 

The procedure for conducting applications 
for partition of under-proprietary mahas is 
laid down in section 138, and says that such 
partitions shall be carried out according to 
the provisions of Chapter VII, so faras they 

: are applicable. The first section of that 
chapter says that "partition" means the 
division of a mahal or of a part of a mahal 
into two or more portions, and that in 
“imperfect. partition” the several portions 
remain jointly responsible for the revenue 
assessed.. I cannot, therefore, see why 
part of an under-proprietary mahal should 
nob be imperfectly partitioned under this 
section, the under-proprietors being jointly 
responsible for the rent of the part 
partitioned. 

here is no dispute in this case as to 
what the area or rent is of the portion for 
which partition is applied for, and the 
details of the fields affected are supplied 
from the khatauni on the record. The 
partition is also not objected to by the 
superior proprietor. 


That such partitions among under-proprie- 
tors have hitherto been allowed in Oadh is, I, 
think, clear from Saddiq Husain v. Mir Fida 
Husain (1). In his judgment in that case 
Mr. D. O. Baillie wrote: “Applications for 
partitions by co-sharers in an under- 


(1) Seleoted Decisien No, 10 of 1909. 
40 
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proprietary mahal area made as a matter 
of course, and it has never been disputed 
that an under-proprietor is entitled to 
partition as against his co-sharers in the 
under-preprietary title." 

I would, therefore, set aside the order 
of the Commissioner and restore the order 
of the Collector sanctioning the partition. I 
would hold respondent liable for appellant’s 
eosts both in the Commissioner’s and this 
Court, and order him to pay Rs. 32 as 
Pleader’s fees in each Court. 


Houms, S. M.—I have looked further into 
the question, and adhere to my finding as 


‘Commissioner quoted by my colleague In 
“18-4 the Commissioner of Fyzabad referred 
“the question to Government in the Ondh 


Revenue Department, whether or not sir 
and other forms of under-proprietary tenure 
could be partitioned by the Revenue Courts 
ander the then Oudh Land Revenne Act, 
1876. The reply was that “as section 100 
(to which section 138 of the present Act 
of 1901 corresponds) gives a right to 
partition in under-proprietary mahals, 7. e., 
sub settled estates and these alone, section 
69 section, 68 and section 69 correspond 
to sections 106 and 107 of the present 
Act) cannot be construed into covering the 
case of other forms of  under-proprietary 
tenure." The Board in their decision of 
Ylst December 190» on petition No. 3 of 
1904-5 came to the same conclusion noder 
the present Land Revenue Act. Mr. Hooper 
wrote: - “The property of which partition is 
sought is an under-proprietary. holding of 22 
bighas | biswa paying a rent of Rs, 55. It 
is no doubt included in the area of a 
mahal, as are all other lands in the village 
in which it is situated, but that does 
not make it a ‘part of a mahal’ in 
the sense in which the phrase is used 
in section 106. The part must be of the 
same nature or tenure as the whole. 
Section 138 provides for the partition of 
under-proprietary mahals and of  mahals 
held by lessees whose rent has been fixed 
by a Settlement Officer or other competent 
authority; and in this connection the 
words ‘part of a mahal’ must be read as 
meaning ‘part of an  umder-proprietary 
that is, if they apply at all, 
& point on which I give no opinion. In the 
present case there is no under-proprietary 


^ 
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mahal of -which the holding -formsa part, 
and the provisions of Chapter VII of the 
Revenue Act do not apply.” 

The partitioning of subordinate rights, 
except in the case-of .sub-sebttled under- 
proprietors and persons holding underheritable 
. non-transferable leases, who owing to their 
peculiar position in Oudh were treated as 
- quasi-proprietors, is not provided for in the 
Act. I have ascertained that as a rule in 
: Oudh partition of under-proprietary holdings 
consisting of specific plots is not entertained 

n the Revenue Courts, and apart from any 
legal difficulty there would be great 
administrative inconvenience if this were done. 
In the last year or two, hundreds of small rent- 
'free,grants have been converted into under- 
proprietary holdings by the operation of the 
law of resumption, and the imperfect partition 
of these among numerous owners would often 
result in fields so small that they could not 
be shown on the village map. 

Apart from the question discussed in the 
Board’s Decision of 1905 referred to above 
of an under-proprietary holding in specific 

. plots not ‘being ‘a part of a mahal’ under 
section 106, some other provisions of Chapter 
VII of the Land Revenue Act seem to me 
of importance in this connection. The 
application for partition must be presented 
by two or more of the recorded co-sharers 
ina mahal, and this, must be accompanied 
by a certified copy of the annual register-of 
proprietors prescribed by section 33. This in 
the case of sub-settled under-proprietors or 
those holding under heritable non-transferable 
leases would ‘be the register prescribed by 
section ‘32 (b), in which section persons 
holding mahals or patiis on such tenures 
are termed under-proprietary co-sharers or 
co-lessees. The head-note of Saddiq Husain v. 
Mir Fida Husain (1) is worded in too general 


terms, and that decision should not be taken ` 


as deciding anything morethan the questions 
which arose out of the somewhat peculiar 
facts of that case. Jt does not seem to me 
to support the proposition that a co-sharer 
in an under-proprietary holding of specific 
plots is a co-sharer in an under-proprietary 
mahal. 
M would dismiss the appeal with costs. 


Bm J. M.—I see that such great 
experts on Oudh Law and Custom as the 
ate Mr. J. Woodburn and Mr. J. Hooper 
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are opposed -to my view of the law and 1 feel 
bound to defer to.their views. . 1 think-that 
the -matter should -be definitely: cleared up 
when the “Revenue Act next comes under 
revision. "The question has beeh the sub- 
ject of repeated differences of opinion during 
the past 30 years. . ee 
. As the vase now stands, this appeal vil 
be dismissed ‘with costs. : 
Appeal «dismissed, . 





CALCUTTA -HIGH COURT. 
APPEAL FROM ORIGINAL CIVIL JURISDICTION ^ 
No, 42 or 1914. id 
March 25, 1915. 

Present:—Sir Lawrénce Jenkins, Kr., Chief 
Justice, and Mr. Justice Woodroffe. 
IKEDAR NATH MITTER—Doeven DANT— 
APPELLANT | 

versus ` 
DENOBANDHU SHAHA AND OTHERS-— 
PLAINTIFFS— RESPONDENTS. 

Limitation Act (IX of 1908), s. 20, proviso— Payment 
by cheque, if would .save limitation—Continuous 
account Cause of action. 

Tf a cheque ‘be delivered to a ` payee by way of 
payment.and is received as.such by him, it operates 
asa payment and is an extinguishment to that 
extent of the debt, subject to the condition that if 
upon due presentation the cheque is not paid the 
original debt revives. [p. 629, col. 2: p. 680, col. 1] 

Such cheque ‘signed by a debtor and given in 
part.paymenb of the principal and received by the 
creditor as such would save limitation as con- 
templated by the proviso to section 20 of the Indian 
Limitation Act. [p.-630, col. 1.] 

Mackenzie v. Tiruvengadathan, 9 M. 271, referred 
to. ‘ 

Where there are dealings between two parties 
which give rise to a continuous account so that one 
item, if not paid, shall be united with: another and 
form one continuous demand, the whole together 
forms but .one cause of aobion and cannot be 
divided. [p. 680, col. 1] 

Bonsey v. Wordsworth, '1856) 18 C. B. 825 at p. 334; 
'25 L. J. C. P. 205; 2 Tur. (N. 8) 404; 4 W. R. 566; 139 
E. R. 1895; 107 R. R. 318, followed. 

FAOTS.—This appeal arose out of a suit for 
the recovery of a sim of money claimed to be 
due for the price of timber sold by the 
plaintiffs-respondents to the defendant-appel- ` 
‘lant, including a sum of interest. The facts 

‘which are not disputed are that between the 
"th of Jariuary 1903 and the 28th of Sep- 
tember 1911, the Plaintiffs sold to the de- 


fondant various quantities of teak wood; sal 





* The report of this case has been taken from 
the Calcutta Weekly Notes w ith ermission.—Ed.. 
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wood, toñ ‘wood, ete., for prices agreed upon 
“between-thé parties aggregating the sum of 
Rs. 9;997-7, and the defendant from time to 
- time paid to the plaintiffs between the 5th 
April 1903 and the 27th of March 1912 
various sums of money on account and in 
“part-payment of the price of the goods so 
:^sold and in some instances returned to 
‘the plaintiffs sonie- of the goods so sold 
"for which he was duly credited with the 
‘price thereof, the total credits and re- 
‘eeipts amounting to Rs, 6,289-13-6. After 
deduction? there remained a ‘balance -cf 
Rs. 3,707-9-6 due and owing from ‘the de- 
fendant to the plaintiffs. "The plaintiffs ‘ap- 
propriated earlier payments'to certain debits 
im order of time, so ‘that the earlier debits 
‘were’paid and satisfied, and as to the later 
debits part-payments or payments-on account 
were made in each and every year in most 
-cases by cheques drawn and signed ‘by the 
defendant or his agent duly authorised” in 
that behalf. Such payments appeared to be 
in the handwriting of the defendant or his 
agent The defendant was advised to sub. 
mit that the claim to recover the prices-of 
goods supplied’ to ‘the defendant up to'the 
16th of December 1902 was barred by the 
Jaw of limitation by reason of ‘the fact that 
-on ‘the .12th of April 1907, there was an 
adjustment of account upon which a sum-of 
Rs. 630-was found due and that since that date 
‘other goods were supplied under separate orders 
.ou various dates up ‘to the 28th-of Septem- 
‘por 1911. "The defendant was agreeable to 
payiall accounts after the 24th of Decem. 
‘penthD09. ` 


TOW the.16th of March 1914 the Hon’ble 
‘ME. Justice "Ohaudhuri decreed the suit and 
in doing so .delivered the following Judg- 
ment:— 


"This is a suit for the recovery of a 


certain sum of money claimed io be due’ 


for the price of timber sold by the plaintiffs 
to the defendant, including a sum for interest. 
The facts of this case are not disputed, 
except with .regard to the agreement for 
payment of interest. The plaintiffs annex 
to the plaint a statement of the goods 
sold and of ‘the payments received. There 
is no.dispute as regards them.- The. de- 
fendant, however, says that there was 
no agreement for ‘payment of interest 
as alleged in the plaint, and also relies 
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‘on the Statute of Limitation in respect 
of -the price of goods sold between Aenrh 
1314 B. S. up to the Ist Pous 1316. 
"This portion of the claim is said to be. 
"barred. There was undoubtedly an adjust- 
“ment of accounts on the 29th Chatra 1322 
corresponding to the 12th April 1907. 
Payments on account, however, continued fo 
be made by the defendant” by cheques, 
which, 1 find, was the ordinary method of : 
payment up to Chaitra 1318, I am exclud- 
ing from these payments of small sums 
of money on the-new-khuta day. On the 
adjustment mentioned about Rs. 650 was 
found due by the defendant. This amount 
was paid in instalments beginning from the 
-12th April 1907 up to Ist October 1908. 
There are, therefore, two questions to deter- 
mine, namely, (1) was there any such agree- 
ment for payment as alleged by the plain- 
tiffs, (2) is the claim between Asarh 1804 
and the 1st Pous 1314 barred by the Statute 
-of Limitation, that is to say, do the payments 
by cheques operate in favour of the plaint- 
iffs under the provisions of section 20 of 
the Limitation Act and keep alive his claim 
for the price of. the goods supplied during 
“this period? So far as the question of 
interest is concerned, the specific case made 
in the plaint is that there was-an express 
‘agreement that ‘interest would be charged 
after 60 days of delivery at the rate of 
12 per cent. The first point one has to 
remember in this connection is tbat this 
was not a transaction as between traders. 
The defendant is a big land-holder in Cal- 
cutta and bought timber for his own houses. 
Tbe evidence in support of the agreement 
alleged in the plaint has, however, varied. 
It was stated by the witnesses for the 
plaintiffs that it was subsequent to the 
earlier transaction that the matter of interest 
was discussed, after the adjustment of 
Chaitra 1313, namely, in or about the 
month of Bhadra or Aswin 1814. Having 
regard to this discrepancy, 1 am not pre- 
pared to hold that there was any such 
‘agreement, as alleged in the plaint. In the 
books of the plaintiffs no entry appears 
showing , that interest was ever charged. 
Reliance has, ‘however, been placed upon the 
fact that in the chalans of the plaintiffs; 
a printed copy of which has been putin, 
there is mention of the rate of interest 
as claimed in this plaint, the plaintiffs saying 
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‘that whenever goods were sent, such chalans 
used to accompany the goods, The defend- 
ant has not produced any of these 

. chalans, but [ consider that even if it were 
held that chalans such ‘as, have been. pro- 

‘duced or similar chalans reached the hands 

.of the defendant they are. not sufficient 
to charge him with interest. This would be 
varying the express agreement to pay interest 


. pleaded in the plaint. At no time was 
any acerount sent: to the defendant 
mentioning the matter of interest. If the 


. plaintiffs were entitled to interest orif they 
‘considered that they were entitled to it and 
-if there was an express agreement for 
charging interest, the books would certain- 
ly have contained entries relating to it, 
The plaintiffs’ witness also mentioned a 
figure in the witness-box as due for in- 
terest which was different from the figure 
mentioned in the plaint, He said that 
the figure in the plaint was wrong. It was 
perhaps calculated on a different basis. 
Taking-all these circumstances together, Iam 
unable to hold that the plaintiffs are entitl. 
ed to the interest as claimed in the 
-plaint. 

“The next poiut is as regards the ques- 
tion of limitation. Payments were admit- 
tedly made by cheques as alleged by the 
plaintiffs, and the question for my determi- 
nation is whether a person drawing a cheque 
in favour of his creditur, by the fact of 
drawing such a cheqne, can be said to be 
making a payment the fact of which appears 
in his handwriting. Now so far aa the 
word ‘payment’ is concerned, Lard Camphell 
in construing 9 Geo. IV. e. 14, section 1, 
held that the word ‘payment’ was used by 
the Legislature in a popular sense and cited 
Justice Maule's dictum in the case of 
Maillard v. Duke of Argyle (1): ‘Payment 
is not a technical word; it has been 
imported into law proceedings fram the 
exchange, and not from law treatises.’ So far 
as the Contract Act is concerned, payments 
may be mide in various ways. See section 
50 of the Contract Act and the illustrations, 
It was held in Sukhamoni Chowdhrant v. 
Ishan Chunder Roy (2) that there was no 
particular mode or form of payment which 
was specified in the Limitation Act, that 


(1) (1842 G Man. & Gr. 40; I34E R 801 at p. 803. 
(2) 251. A. 95 at p. 101; 2 C, W. N. 402; 25 0. B44. 
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there were many modes in which payments 
might be made. In Kariyappa v. Rachana 
(3), it was held that a settlement of 
account was a payment. The question is. 
whether a cheque so drawn, paid and 
honoured can be considered a payment, and 
if it is a payment, does the fact of the 
payment appear in the handwriting of the 
debtor? I would not have entertained much 
doubt about this point, had it not bean 
for the decision of a very eminent Judge 
iu Madras im Mackenzie v. Türurengadathan 
(4) where it was held that & cheque was 
only an order for payment, that it did not 
evidence any payment at ‘all, nor did it 
show for what purpose the payment was made. 
This case, E find, was considered by this 
Court in Mandhardhar Aitch vw. Secretary 
of State (5), when Mr. Justice Banerjee said 
that he was not prepared ta go quite so far as 
the Madras case did. So far as the pay- 
ment by cheque is concerned, it has been 
held in a great many cases to be a pay- 
ment when the cheque is honoured. In 
Ourrie v. Misa (6), it was held that a 
security of that character’ was taken as 
money's worth. In Irving v. Veitch (7), it 
was held that the date of payment by a 
bNI drawn is the date of the delivery of 
the bill by the debtor, not the time of its 
payment. In various cases it was considered 
to be a conditional payment in the event 
of its being dishonoured. I will only refer 
to the case of Turney v. Dodwell (8) in 
this connection. I consider that a cheque 
drawn by a debtor in favour of his creditor 
specifying the amount to he paid which is 
in part of the claim then outstanding against 
him, is a payment the fact of which appears 
in the handwriting of the debtor and, 
therefore, I will allow the plaintiffs’ claim 
to the extent of Rs. 3,707-.:-6, the amount of 
principal with interest at 6 per cent. on decree 
and coats on scale No. IT, 9 per cent. on the 
amount pending suit. tnterest will cease to 
ruuon the amount paid into Court from the 
date of such payment,” 

(3) 24 B 493 at p. 193; 2 Bom. L. R. 378. 

(4) 9 M. 971. 

(E) 6 C. W N. 218. 

(8) (1875) 10 Ex. 153 at p. 164; 1 App. Cas. 554. 

(7) C 937) 8 M & W. 90; 7 L. J. Ex, 23; 150 E. R. 
1069: M. & H. 813; 4' R. 4, 51, 

8) (1854) 8 EIL & BI. 1*6; 2 Com. L. R. 66F: 23 L. 
J. Q B. 337; 18 Jur. 187; 118 R R. 1091; 32 LT 
(o. a.) 88; 97 R. R. 409. 
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. making the payment. 
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Against this judgment the defendant 
appealed. . 
Mr. S. R. Das (with Mr. 4. Rusul), 
for the Appellant—A cheque is not a 


payment, it isa mere order for payment : 
Mackenzie v. Téruvengadathan 14^ and Ram 
Chandar v. Chandi Prasad (9). At any rate 
it cannot be relied upon-as a part-payment 
within the meaning of section 20, Limita- 
tion Act, because payment by cheque is not 
an outand-out payment but at most a 
conditional payment. The true test is 
whether it will support a plea of satisfac- 
tion if a suit were brought for the recovery 
of the amount [Maber v. Maber (10) and 
Mylan v. Annavi Madan (11)]. A cheque may 
be a good payment for certain purposes, 
but it is not a payment for the purposes of 
section 20, : 


[Jgx«rNs, C. J.—Is there nota distinc- 
tion between payment by way of advance 
as loan and payment in discharge of a 
debt?) ` 

Mr. S. R. Das—None on principle. 

Marreco v. Richardson (12) can be 
distinguished, as there the Judges . were 
considering the meaning of payment from; 
the point of view of limitation which, ,px®- 
vails in England, which only. secre ah 
a part-payment as wo»sld imply a./promise 
to pay. 

The next point. is that the proviso to 
section 20 requires a fact of payment appear- 
ing in the handwriting of the person actually 
Here the person 
actually making the payment was the Brik, 
and not the defendant. 

The next point is that a tradesman's 
account of goods supplied is not one account, . 
but esoh item coustitutes separate contract 
[ Satcowrie Singh v. Kristo Bangal ( 3). 

.[Jexxins, CO. J.—Do you say that, the 
tradesmen could bring as many suits as 
there are items in the account ? | 

Mr, 8. R. Das. —Yea. 


Mr. M. Zorab (with him Mr. B. D. Mitter) 
for the Respondents,—A. cheque is payment 


(0 19 A. 307; A. W N. (1897) 49. 

(10 ( 8 7) 2 Ex. 458; 36 L. J, Ex. 70; 15 L. T. 26. 

(11) 29 M. 234; 16 M_L. J. 99. l 

(12) (1908) 2 K. B. 584; 77 L, J. K. B. 859; 99 L. 
T. 466; 24 T. L. R 624. 

(18) 11 W. R..529, 
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unlessdishonoured: Marrecov Richardson (12), 
In re Boswell, Merritty. Bosw 11 (14) and Felix 
Hadley Company v. Hadley (15). In this case 
the cheques were honoured; therefore, pay ment 
was made on the dates the cheques were 
made over and accepted. A fresh period of 
limitation ran from each of the said dates. 
and  aeceptance of the 
che ues constituted the payment. The 
defendant made over the cheques and, there- 
fore, he was the person making the pay ment, 
and not the Bank which paid the amounts of 
the cheque. The, defendant’s signature on 
the cheques satisfied the requirements of the 
proviso to section 20. 

‘The payments by cheques were not ap- 
propriated by either party. They were 
general payments on account and reduced 
the balance of the account. All the unpaid 
items in the account were saved by such 
payments [Walkery. Butler (16)]}. 

In Mackenzie v. Tiruvengadathan (4), the 
endorsement was not proved and it was not 
necessary to decide whether payment by 
cheque was a payment. The opinion ex- 
pressed was mere obiter and is erroneous. 

. Mr. Das, in reply, referred to Garden v. 
Bruce (17) and section 61, Indian Contract 
Act, 


JUDGMENT, 

Jenkins, C. J.— The only question that 
arises in this appeal is whether a cheque 
given in part-payment of principal is suffi- 
cient to take the case out of the Indian 
Statute of Limitation having regard to the 
terms of section 20 of tnat Act. 

The facts are not in dispute. And ifthe 
cheque is sufficient for the purpose of section 
20, then this appeal must fail. 

It seems to me clear that if a cheque be: 
delivered to a payee by way of payment and 
is received as such by him, it operates as 
payment and is an extiugnishment to that 
extent of the debt, though this is no doubt 
subject to & condition subsequent that if 
upon the presentation the sheque is not paid 
the original debt revives. There is no 


suggestion in this caae that the cheque upon 

( 4) (1906) 2 Ch. 359 at p. 3.6; 76 L. J. Ch, 234; 94 
L. T. 243, 22 T. L. R. 247. 

( 5) (1893) * Ch. 630 57 L.J, On. 694 79 L. T. 
299; 47 W R. 288. . 

( 6; (1855) 6 EL & BL 506; 25 L.F Q. B. 37; 2 
Jar. (N.s) 687: 19 E. R 953; 106 R. R. 6/1. 

(DX 868 310.4. C. 114,3. C. P. 300; 17 L T. 
644; 16 W. R. 366. 
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presentation was not paid, in fact, it-was: 
and so there was payment in the fullest 
sense of the term, and thus a part of the 

principal of the debt has, before expiration 

: of the preszribed period, been paid by the 
debtor to the creditor. 

' "Then, it is said that the proviso to the sec- 
tion has not been complied with. That 
proviso is that in the case of a  part-pay- 
ment of the principal of a debt the fact of 
the payment must appear in the handwriting 
of the person making’ thesame. If I am 
right in the view that the cheque actually 
was a payment, the very payment was in 
the handwriting of the person making the 
same. I cannot fora moment suppose that 
this proviso was inserted as a sort of a trap 
to enable debtors to escape from the result 
of what they have done, and yet that would 
be the practical result of the argument ad- 
vanced on behalf of the appellant. It 
seems to me that the words of the Act are 
amply satisüed by the circumstances of 
this case, and I say this notwithstanding the 
decision in the case of Mackenzie v. Tiru. 
vengadathan (4) which is capable of distinc- 

` tion from the present. 


: A point was made: before us as to the 
appropriation of payment and the nature 
of the plaintifs’ claim, This has not been 
made.a ground of appeal. But even. if it 
had been, it seems to me that it is valueless. 
Iv resis upon the supposition. that where, 
as here, there is a continuous account, there 
ig a separate cause of action in respect of 
each:item. That seems to me to be quite 
opposed to the proper character of such 
accounts. In Bonsey v. Wordsworth (18), 
it is said on the strength of the previous 
apthorities that "where a tradesman has a 
bill against a party for any amount, in which 
the items are so connected together that it 
appears that the dealing is not intended to 
terminate with one contract, but to be con- 
tinuous, so that one item, if not paid, shall 
be united with another, and form one con- 
tinuous demand, the whole together forms 
hut one cause of action and cannot be 
divided.” 

In my opinion the learned Judge was 
right in the conclusion at which he arrived. 


This appeal is dismissed with costs. 

(18) (1856):18 C. B. 825 at p. 334; 25 L, J.C. P. 
205; 2 Jur. (x. s.). 494; 4 W.Rh,. 666; 139 [E, R. 1895; 
07 R. R. 318, 
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Woopnoxrz, J.—I agree. 

"0 Appeal guide 
Solieitor for the Appellant: Babu Hirendra 

Nath Dutta. 


Solicitor for the ‘ Respondents: 
Rose. 


Mr. V. . 


MADRAS HIGH. COURT. 
Sgcoxp Civiu Appeat No. 841 or 1914. 
November 8, 1915. 

, Present:-—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Napier. 
CHINNAPPA THEVAN ann OTHERS— 
DEFENDANTS——APPELLANTS 

versus 


PAZHANIAPPA PILLAI— PratwTIPE— 


RESPONDENT. 

, Transfer of Property Act (IV of 1882), s. 76 (a)— 
Tenancies created by mortgagee in possession, whether 
binding [om  mortgagor— Ejectinent—AMortgagor, righ 
of. 

Tenancies created by a mortgagee in possession are 
binding on the mortgagor even after the redemption 
ofthe mortgage in so far that the relationship of 
Jandlord and tenant continues. Ly. 631, col, 2.] 

A person, therefore, who is in possession as a 
tenant from year to year under a mo:tgagee and who 
continued in possession after the mortgage is redeemed 
by the owner, should be deemed to be a tenant from 
year to year under the owner thereafterwards instead 
of under the mortgagee. [p. 631, col. 2.] 

Seshamma Shettati v. Chickaya Hegade, 25 M. 507; 
12 M. L. J. 119;Collector of Basti v. arnam Gharak, 11 
Ind. Cas. $17; 8 A. L. J. 802, followed. 

Where, in the deed of redemption the mort- 
gngee assured the mortgagor that all his (the 
mortgagee’s) rights in the mortgaged property had 
been ‘extinguished and that thereafte: the mortgagor 
(owner) was to obtain rents from the tenants who, 
had been let into the lands by the mortgagee: 

Held, that the right of the mortgagee as the 
tenants’ lessor became transferred to the mortgagor 
and he was entitled to evict them. [p. 631, col. 2. 


Second appeal against the decree of the_ 
Court of the Subordinate Judge of - South 
Malabar at Palghat, in Appeal Suit No. 885: 
of 1913, preferred against that of the Court 
of the District Munsif of. Palghat, in Original 
Suit No. 42) of 1912. 

Mr. P. Appu Nair, for the Appellants. $ 

Mr. O. V. Ananthakrishna Atyar, for the 
Respondent. 

JUDGMENT.. . - 

SaDAsiva: Aivar, J.— Thé defendant are ethe 
appellants. The plaintiff i is the jenmi of the 
plaint lands. . Anganna Mndali became the. 
lessee in 1882 under Exhibit.O -from, the 
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jenmi's mortgagee, Chinnasawmy Pillai. The 
jermi redeemed the mortgage in 1893" (see 
Exhibit G executed’ by Chinnasawmy Pillai? 
tlie mortgagee having econtinued'in posses- 
sion even after the redemption 
jenm title by the jenmi in 1893. The 
defendants set up title by adverse possession 
from 1893. The question, therefore, is 
whether persons who were in possession 
as tenants from year to year under a 
mortgagee and who continued im posses- 
sion aiter the mortgage was redeemed by 
the owner should be deemed to have beem in 
-adverse possession from the date of the 
redemption by the owner, or should be 
deemed’ to be tenants from year to year 
uhder the owner thereafterwards: instead 
of under the mortgagee. In Seshamma 


Shettati v: Chickaya Hegade (1), the follow- | 


jag” passages occur ab page' 519: 


. "Im the present case, on the footing, that : 


the. defendants were let into possession 
by the mortgagee, whether as tenants from 
year to year or professedly as tenants: with.a 
permanent right of occupancy; the tenancy 
between them:and the mortgagee would have 
continued until the: redemptiom 
mortgage in 1894, and such possession 
-cannot be adverse either to the mortgagee 
or much less to the" mortgagor,and the 
plaintiff's cause of action would have 
accrued. and the period of limitation com- 
menced.torun only in 1894, df such tenancy 
ceases. by the mere fact of redempéion, or 
subsequent thereto, when the term of notice 
to quit had expired, af the right view should 
be. that a lease: given by the mortgagee, as 
being incidental to the managements of the 
mortgaged property, is binding 
morigagor—at any rate, as a lease from 
year to year, unlii he determines the sume." 
Though the alternative view put forward 
in the italicised portion is mot staled 
definitely to be the- right view, tle inclina- 


tion of the learned Judges seems: .to tend: im 
the: 
Transfer of' Property Act also Says that: 
a` mortgagee’ in possession must manage 
ordinary 
it were His: 


that direction. 


Section 76 (a) of 


the properly: as a person of 
prudence would inanage it if 
own; and the granting of patioms by an 
usufruetuary mortgagee is not contended: to 


be imprudent management in Malabar: In: 


(1) 25 M. 507; 12 M. L. J. 119. 
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-the period: of his mortgage. 


of the: 


upon the. 
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i 


Collector of Basti v, Sarnam Gharak (2), 
Piggott, J., says at page 806: “I donot 
see how it can be held that the defendant 
in the present’ case became a trespasser 
liable to ejectment...from the date of 
redemption of Mr. Churcher’s mortgage, 
unless the Court is prepared io hold that 
the same would be the case with any 
tenant of agricultural land to whom a usufruc- 
tuary mortgagee had granted a lease during 
In my opinion 
the correct view is .that tenancies thus 
created by a mortgagee in possession are 
bending on the mortgagor after redemption 
of the morigage, in so far that the relation- 
ship of landlord! andi tenant continues, 
and that if the mortgagor desires to 
bring the tenancy to a close, he must do 
so by a regular suit under the Tenancy 
Act; 

In the decree passed ina redemption suit 
(see section 92, Transfer of. Property Act). 
the mortgagee is directed to deliver up to: 
the mortgagor on redemption all docu. 
ments in his possession or power relating 
to the mortgaged property. In the present 
case, if appears from Exhibit G itself that 
the mortgagee assured tle mortgagor that 
all his (the mortigagée’s) rights in the 
mortgaged property ad. been extinguished. 
and that thereafter the mortgagor (owner) 
was to obtain rents from tho tenants who 
lad been let into the lands by the mort- 
gagee. Thus under the. terms of Exhibit G 
itself the right of the mortgagee as: the 
defendants’ lessor: became transferred to the 
jenmi. 


The lower Courts having found that the 
jenmi (plaintiff’s. predecessor-in-title) had 
no notice of tlie defendants’ setting up. 
of adverse possession within 12 years 
before suit, the suit is not barred by 
limitation, even if it is held that a tenant 
by setting up adverse possession to 
the knowledge of the landlord can pre- 
scribe for an adverse title from the date. 
when the landlord gets such a definite 
notice. 

The decrees of the lower Courts are, there-" 
fore, confirmed and this second appeal will 
stand dismissed with costs. 

Navier, J.—I agree. 

: ` : Appeal dismissed, 


' (2) 1Y Iud; Cas, 817; 8 A. L, J? 802; 
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PUNJAB CHIEF COURT. 
First Civitn Arrear No. 2111 or 1913. 
Jane 14, 1915. 
Present:—Mr. Justice Snadi Lal and 
Mr. Justice Leslie Jones. 
BARKAT RAM —PLAINILEF—APPELLANT 
versus 


ANANT RAM—De&rgNDANT RESPONDENT. 

Contract Act (IX of 1872), s. 29 - Partnership, written 
contract of ‘Lerms wncertain-—Construction of docu- 
ment Contract, written, ambiguous Parole evidence, 
whether admissible—Hvidence Act (1 of 874), s. 94— 
‘Court, powers of —Partnership—Agency -Pleadings — 
Plea raised jor first time, whether allowable. 

A covenant of partnership giving one party the 
right of specifying the share of the profits to he 
assigned to the other and aifording not the slightest 
indication as to the proportion oc losses which one 
party is to bear in the partnership is void for 
uncertainty —[p. 034, col. 2; p. 633, col. 1.] 

Ramasami v. Rajugopata, 11 M. 200, followed. 

Sree Sankarachari Swomiar v. Varada Pillai, 27 M. 
832; (3 M. L. J. 4:9; New Beerbhoom Coal Company 
v. Bularam Mahata, o O 9032; 7 L A. 07; 7 C. L R 
247; 4 Sar. P. C. J. 146; 8 Suth. P. C, J. 737; 4 Ind. 
Jur. old, distinguished. 

A Court canuot supply defects or ambiguities 
in a document accordiug to its own notions of 


what is reasonable nor can it admit parole evidence ' 


to determine the intention uf the executant of the 
document, [p. 643, col. 1; p. 632, col. 2.] 

Dunes v. Davies, (1887) 36 Ch. D. 359; 66 L. J, Ch. 
481; 56 L. T. 401; 85 W. R. 697, referred to. 

Where a partnership is contemplated, but the 
terms thereof cannot be ascertained, the covenant 
canuot be taken as creating the relationship of princi- 
pal and agent between the parties. [p. 65^, col 2.] 

A plea which was mentioned neither in the Cours 
below nor m the memorandum of appeal cannot be 
pt: for the first time in the Chief Court. [p.60 3, 
col. 2. 

First appeal from the decree of the 
District Judge, Delhi, dated the 15th July 
1913, dismissing the claim. 

Mr. D. O. kalli, for th» late Mr. Pestonyt 
Dadabhoy, and Hai Sahib Lala Mot? Sagar, 
fcr the Appellant. 

Mr. Broadway and Bhagat Gobind Das, for 
the Respondent. 

JUDGMEN .—This appeal arises out of 
an action brought by the appellant, Barkat 
Ram,’ against the respondent, Aaant Ram, 
for the dissolation of partnership and the 
rendition of accounts. The learned District 
Judge has dismissed. the suit on the ground 
that the contract relied upon by the plaint- 
iff is void for uncertainty, and the main 
question for determination in this appeal 
is whether that finding should or should not 
be upheld. : 

The document evidencing the contract is 
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set oub at. pages 2 and 8 of the printed 
paper-book and it is unnecessary to encumber 
this judgment with a lengthy quotution 
from it. The deed was executed by Anant 
Ram in favour of Barkat Ram and though 
there is no counterpart by the latter in 
favour of the former, it appears that 
Barkat Ram by accepting the document 
impliedly agreed to its terms. Now assum- 
ing that it created between the parties the 
relationship of partners, the question 
arises whether the terms of the partnership 
can be ascertained with reasonable certainty. 
The answer to this question depends upcn 
the construction to be placed upon two 
clauses relating to profits and losses respec- 
tively. 

The stipulation in regard to profits, which 
is contained in the earlier part of the deed, 
runs as follows:— ' 

"Lam only entitled to a part of the 
profits for my services, that is, 1 shall 
accept such amount or part of the profits 
which the Lala Sahib (t. e, Barkat Ram) 
will allow me.” 

This is obviously an uncertainterm, and 
in view of the principle, which finds ex- 
pression in the maxim certum est quad 
certum, reddi potest, we have carefully - 
examined the terms of the document and 
are unable to tind therein anything which 
would help usin determining the share of 
the profits which was agreed to be given to 
the defendant. The . learned Pleader for 
the appellant wants to get over the difficulty 
by referring us to the vague statement of 
the witness Amar Nath, but it seems to us 
clear that when the terms-of a document 
are ambiguous onthe face of it, parole 
evidence is inadmissible to prove the 
intention of the executant (wide, section 93 
of the Indian Evidence Act), 


We are unable to accept the contention 
urged by Mr. Moti Sagar that a covenant 
giving one party the right of specifying 
the share of profits to be assigned to the 
other -is not open to the objection of un- 
certainty. it is beyond dispute that the 
plaintiff has not up to this time exercised 
his option in accordance with the agreement, , 
and it cannot, therefore, be contended that, 
the term of the contract, which was: 
uncertain in itself, has been rendered 
certain, 
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But the insurmountable obstacle in the 
way of the plaintiff is created by the 
covenant relating to .losses. Here the 


difficulty is increased rather than decreased, 


and our observations in’ regard to 
the covenant dealing with profits apply 
with greater force in this connection. The 
stipulation in regard to the share of losses 
is: contained in the penultimate sentence of 
the document and is to thefollowing effect: 
if, in any work, any loss is incurred, I shall 
be liable therefor at the most to the extent of 
4 annas” in the rupee. Now we entertain not 
the slightest doubt that this provision, which 
stands by itself and is not, therefore, liable to 


be controlled by the agreement as to profits, ` 


cannot give the Court the slightest indication 
“asto the proportion of losses which the defend 

ant «as to bear in the partnership. It is 

observable that the clause does not even 
confer upon the plaintiff the right of speci- 
fying the share of losses and it is, therefore 
impossible to determine this vital term: of 
the contract, 


Our conclusion is confirmed by the principle 
of the judgment in Ramasami v. Rajagopala 
.(1), which lays down that an agree- 
ment in a patta to pay whatever rent the land- 
lord may impose, is bad for uncertainty. The 
decisions in Sree Sankarachart Swamiar v. 
Varada Pillai (2) and New Beerbhoom Coal 
Company v. Bularam Muhata (3) deal with 
eases in which the terms of the contract were 
capable of being made certain. and they 
have, therefore, no bearing upon the point in 
controversy in this appeal, 


The doctrine of law, which makes vague 
contracts incapable of enforcement and which 
finds expression in section Z9 of the Indian 
Contract Act, rests upon practica] common 
sense. It is obviously impossible for a Court 
of Justice to give effect to a contract, the 
meaning of which it is unable tc find cut with 
reasonable clearness. 
established that a Court cannot undertake to 
supply defects or ambiguities according to its 
own notions of what is reasonable; for this 
would be not to enforce a contract made by 
the parties but to make a new contract for 


(1) 11 M, 200, 
(2) 27 M. 882 18 M L. J. 429. 
(3) 60.989; 71 A. 1570 

,J. 146; &iSuth, P,O. J. 787, 4 In à Sun 


R. 247; 4 Sar. P. C. 
ur.318. ae 
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them. As observed by Lord Justice Fry 
in Davies v. Davies (4), “it is the function 
of the Courts of Law to interpret contracts 
to say whether acontract is or is not 
reasonable, to say whether it is or is not 
void, hut that it is not the duty of the Courts 
to make contracts between parties.” 

It is urged on behalf of the plaintiff that 
if the case on partrership fails, he is, in 
any case, entitled to the rendition of accounts 
from the defendant and itis argued that tre 
defendant stood ‘to the plaintiff in the 
relation of agent to his principal. This 
contention we are unable to accept. The 
document P-1, discussed above, shows that a 
rartnership was apparently contemplated, 
but the terms thereof cannot be ascertained. 
We do not think that the defendant ever 
became the agent of the plaintiff, and the 
alternative relief on the ground of agency 
was, in our opinion, rightly refused by the 
District Jadge. 

Finally, Mr. Moti‘Sagar argues that the 
defendant, having received benefit under a 
void contract, should be ordered to restore it to 
the plaintiff. The provisions of section 65 
of the Contract Act undoubtedly empower 


‘the Court to direct restitutio in integrum, but 


it is plain that in the present case, it cannot 
be done withou amending the plaint and 
directing the trial of the suit de novo. The 
plaintiff in the Court below did not claim 
any relief upon that ground and even the 
memorandum of appeal to this Court does 
nut contain a prayer tc that effect. ~ e can- 
nof, therefore, consider a point’ which is 
raised for the first time in this Court at the 
time of the hearing. The plaintiff may, 
if so advised, institute a suit to enforce his 
rights under section 65, but we cannot 
obviously pronounce an opinion upon the. 
merits of that claim. 

The result is that we affirm the decree of 
the District Judge and dismiss the appeal 
with costs. The cross-objectiuns by the re- 
spondent against the order of the lower 
Court directing the parties to bear their 
own costs, have not been argued before ug 
and we see no valid reason to interfere with 
that order. We, therefore, reject the cross. 
objections, $ 


, Appeal and cros -objections both rejected. 


(1887) 38 Oh. D. 359; 56 L. T, Ch. 481; 56 L. T. 401 
85 W..R. 697. t . 
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Ld PUNJAB CHIRF COURT. . 
t Wirast Civiu Appear No. 1434 or 1912. 

= April 28, 1915. 

Present: —Sir Donald Johnstone, Kr., Chief 

Judge and Mr. Justice LeRossignol. 
: NARPAT RAI —PLAINTIFF— ÁPPELLANT 
VETSUS 

: DEVI DAS AND OTHERS—DEFENDANTS — 
: RESPONDENTS. 

Hindu Law—Mitakshara—Joint family—Son, vested 
right of —Partition—Burden of proof. 
i According to the Law of tho, Mitakshara where a 
gon is born to a man governed by Hindu Law, he and 
that son at once form a joint undivided Hindu family, 
and anybody later ou asserting that they were not 
at any given time such a family, must prove disrup- 


tion before that time. [p. 35, col. 1.] 
- Tulsi Ram v. Shib Das, 19 Ind. Cas, 11; 228 P. L. R. 


1918; 5 P. R. 1918, explained. 
- First appeal from the decree of the Court 
of the Disteic Judge, Lahore, dated the 
16th July 1912, decreeing possession of 1/6th 
ef the house. , 

Mr. Nanak Chand and Lala Hukam Chand, 
for the Appellant. i 
< Messrs. Kirkpatrick and Nihal Chand 
and Bhagat Govind Das, for the Respondents. 


: JUDGMENT.—In this case a father sued 


his five sons for possession of a house and. 


for Rs. 250'on account of profits of, which 
he lad been wrongfully deprived through 
. their unauthorised trespass. This house was 
purchased on 20th December 1904 from: 
Bahadur Ali Shah (se6 Exhibit Pl) for 
‘Rs. 1,100, and the deed is in favour of 
plaintiff alone. In the rokar baht of that 
date Rs. 1,100 is debited to plaintiff —see 
Exhibit P4—and again in Exhibit P4, 
which is & sort of ledger account of plaintiff's, 
the transaction is again shown as one affecting 
plaintiff. Then on 20th March 1907, one 
Malak-Shah executed in favour of plaintiff 
alone — Exhibit PY-—a lease of the house. 
In August 1908, when plaintiff called upon 
Malak Shah‘to vacate,'defendants took forcible 
possession. This is in brief plaintiff’s case. 
Defendants (except No. 5, who took -sides 
with his father) pleaded Order II, rule 2, 
and section 11, Civil Procedure Code, im 
connection with certain earlier litigation. 
On the merits they contended that the 
purchase was made in the name of plaintiff 
merely for convenience, he being the head 
of the. family, and similarly he leased it 
out.and so forth; that the purchase was made 
oùt of joint family funds; that they (defend. 
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ants Nos..1 to 4), when the house fell down, 
re-built it at their own expense after the - 
family separated (January 1905), that at 
most plaintiff was entitled to 1/sth of the site 
and not at all to the house or the mesne 
profits, 

In the end the lower, Court found against 
defendants on their technical pleas. It then 
went onto hold that the house was bought 
with joint family money; that the value of 
the old malba utilised by defendants was 
some Rs. 40; that defendants spent Rs, 4,087 
in all on the new building and that the fair 
solution of the dispute was to let plaintiff 
have joint possession with defendants of 
house and site to the extent of 1/6th share 
on condition of his paying 1/6th of Rs 4,087, 
minus Rs. 40, v.e, Rs. 674-8, to defendants - 
Nos. 1 to 4; and he directed the parties to 
bear their own costs. < 

Mr. Kirkpatrick for defendants-respond- 
ents has not revived the technical pleas 
under the Civil Procedure Code referred to 
above, but has been content to meet plaintiff. 
appellant on his own ground and to contend 
that the property in snitisat the worst 
His clients 
merely wish that the decree of the lower 
Court should stand. 

The memorandum of appealis very long 
and contains some irrelevant matter and 
some contentions’ which Mr. Nanak Chand 
has not seen fib to touch upon; but Mr. 
Nanak Chand’s contentions in actual argu- 
ment before us, can be reduced toa very 
small compass and may fairly be stated 
thus :— 


(2) admittedly none of the property 
came down to plaintiff from an ancestor. 

(dz) It was all acquired by plaintiff. 

(at) No doubt when this house was 
acquired, the defendants were adult and 
were still living in, commensality with 
plaintiff —it being admitted that disruption 
of the family took place in January or 
February 1905; bat according to correct 
views of Hindu Law for the Punjab, 
a man’s sons have no title to share 
with their father in aught but “ancestral” . 
property. 

(2v) Though there was some joint pro- 
perty up to January-February 1905, the 
family was not in December 1904, a true: 
joint undivided Hindu family. . ; 


int, 
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(v) Indications on the record—see facts 
&nd incidents stated in the latter part of 
the first paragraph of this judgment— point 
to thisthat asa matter of fact this house 
was bought by plaintiff for himself out of 
separate funds, and not for the family or out 
of family funds. 

To take up (v) first, the lower Court has 
disposed of part of theargument in dis- 
cussing Exhibit P3, see page 113 of paper- 
book, lines 9—13. No doubt, the item on 
the debit side of Rs. 1,100, price of house, 
and the heading of the account are pro tanto 
in favour of plaintiff’s contention, but it 
must never be forgotten in such cases as 
this, who was the head and manager of the 
family and what the common practice is in 
such cases; and further; scrutiny of the 
items Rs, 125, Rs. 168-2-10 and Rs. 119:6-7 
on the credit sida destroys the allegations 
that this.is really plaintiffs private account. 
Inthe previous case the arbitrators found 
the Rs. 125 item to be joint family pro- 
perty—cf. page 38, paragraph 20, serial 
Nos. 5 and 6, and page 57, 2nd item; and 
the other two items Rs. 168 7.10 and 
Rs. 119-6-7 are shown in a manner that 
indicates that the practice was to give the 
names of members of the family immediately 
concerned with. each particular piece of 
business. Similar arguments suffice to dis- 
pose of Exhibits P2 and P4. . 

. Turning to (jv) we are inclined to dissent. 
Ti requires no reference to authority to lay 
if, down tbat according to the Law of the 
Mitakshara, when ason is born to a man 
governed by Hindu Law, he and that son 
at once form a joint undivided Hindu family, 
and anybody later on asserting that they 
were nob atany given time such a family, 
must prove disruption before that time: 
Tn the previous litigation, it was definitely 
held that this family was joint until early 
in: 1905, and, whether that matter is 
now res judicata or not, we can find on the 
present record no proof of any earlier 
disruption. Mr. Nanak , Chand, however, 
argues that Tulsi Ram v. Shib Das (OD 
is: authority for the proposition that this 
branch of Mitakshara Law does not hold 
good in the Panjab, and that here a son 
of a Hindu as such has no indefeasible 
rights in his father’s estate; bub we cannot 


z (1) 19 Ind, Cas,.11; 228 P. L. R. 1913; 5 P..R. 1918. 
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‘help thinking that that ruling has heen: mis- 


understood. It merely lays down that 
among Punjabi Hindus a. son cannot compel 
his father to partition, and it quotes Jowahir 
v. Musammat Chandi (2) (Stogdon and 
Bullock, JJ.). Neither of. those learned 
Judges supports Mr. Nanak Chand’s con- 
tention. Thus Stogdon, J., says: “A son 
is born with a share," and the ambiguity 
arises from the peculiar wording of a long 
“note” by Plowden, J.— page 311 of 


the volume—in which, after stating the 
restrictions among Brahmins of a. male 
propriétor's powers of alienation, the 


learned Judge went on to- say— Tn the 
Punjab, at least generally, the, Mitakshara 
doctrine or a son being born with a 
share. is not known, nor has a son a right 
to compel partition." It is clear to- us that 
a. mere ex parte note of this kind by a 
Judge, however eminent, not followed by 
the Bench dealing with the case asa whole, 
be taken as an authority. Mr. 
Nanak Chand also refers us to Jagan Nath v. 
Tulsi Das (8), which, however, seems to us 
beside the mark, | 3 

We, therefore, overrule contention (tit) 
and this really disposes of the whole case, 
but in eonelusion we may note that,even 
if the family was not, in the strict sense, 
& joint undivided Hindu family in December 
1904, at least it was a family joint in food 
and business generally. and that the presump- 
‘tion even so is in favour of joint acquisition 
of this house. 

The defendant’s case, therefore, abun- 
dantly succeeds, and we dismiss the appeal 
with costs. 

Appeal dismissed. 


(2) 90 P. É. 1892, 
(8) 72 P. R. 1898; 
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right, effect of—Several vendees—Price paid in tump- 
sum— Construction of document Pre-emptor, sale by, 
after pre-emption decree, effect of. 

When a person having a preferential right of 
pre-emption joins.in the purchase a person having an 
inferior right, he loses his right of pre-emption. [p. 
636, col. 2.] 

Where the purchase-money for a sale is paid in a 
lump sum without specification of the amounts paid 
by the various vendees, the transaction must be 
regarded as indivisible, though the shares to be taken 
by the various vendees may have been specified in 
the deed. [p. 68%, cols. 1 & 2.] 

Maghi v. Narain 20 Ind. Cas, 31; 6 P. R. 1014: 256 
P. L. R. 1913; 165 P. W. R. 1913, referred to. 

Dulla v. Hari Kishen Das, 28 Ind. ! as, 21.5 6 P. R. 
1915; 190 P. L. R. 1915, distinguished 

A pre-emptor does not lose his right of pre-emption 
by selling the land subsequent to the decree for 
pre-emption. [p. 636, col. 2.] 

Mahmua Bakhsh v Hasson Bakhsh, 11 Ind. Cas, 
4708; 239 P. L. R. 1011; 155 P, W. R. 1911; 7 P.R, 
1912, referred to, 


First appeal from the decree of the 
District" Judge, Hissar, dated the 20th 
May 1913, decreeing the claim. 

Messrs. Ben? Parshad Khosla aud Roshan 
Lal, for the Appellants. 

' Dr. Mohammad Iqbal and Lala Har Gopal, 
for the Respondents. ' 


JUDGMENT.—On the 3°th of August 
1912  Laehhmi Narain sold the land 
in dispute, 723 bighas 10 biswas pukhta, 
by registered deed of sale to defendants 
Nos. 2 to 7 and to the father of defend- 
ants Nos 8 to 10 fora sum of Rs. 14,500 
as entered in thedeed Kala, a biswadar 
in thevillage in which the land was 
situate, sued for pre-emption and was 
given a decree conditional on payment of 
Rs. 8,000. The defendants vendees have 
appealed to this Court. Only three points 
have been argued before me by Counsel: 

The fi-st point argued was , ~whether 
defendants Nos. 2 to 7, who are biswaduys. in 
the village, lost their right of pre-emption 
by joining with themselves inthe purchase 
the father of defendants Nos 8 to 10, who is 
only a tenant with a right of occupancy. 
In the deed of sale the shares of the 
vendees are specified, but ir is not stated 
what proportion of the price has been 
paid by each of them. In Maghi v. Narain(1,, 
it was held that where the purchase- 
money for a sale is paid in a-lump sum 
without specification of the amounts paid 


(1) 20 Ind. Cas. 31; 6 P. R. 1914; 266 P. L. R. 1913; 
166 P-W. R. 1913. 
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by the various  vendees, the transaction 
must be regarded as indivisible, though 
the shares to be taken by the various 
vendees may have been specified in the 
deed. I agree with the lower Court that 
in accordance with this ruling it must 
be held that the defendants Nos. 2 to 7 by 
joining with themselves the father of de- 
fendants Nos. 8to 10 whose right was inferior 
to that of the plaintiff and themselves, 
have Inst any right of pre-emption which 
they had. Maght v. Narain (1) is exactly 
on all fours with the present case. Counsel 
for the appellants has referred me. to 
Dulla v. Hart Kishen Das(2), but the facts of 
that case are clearly distinguishable, and 
were distinguished by. the learned Judges, 
from those in Mag 1 v. Narain (C). 


The next point urged is that the 
plaintiff Kala by seling the land 
subsequent to the decree to Yakin-ud- 
Din has lost his right of pre-emption. 


I am unable to accede to this proposition. 
As laid down in Mahmud Bakhsh v. 
Hassan B khsh (3), “a man who has a right 
to preempt has merely to produce the 
money just as any other purchaser; he 


ean no more be asked ‘what are you 
‘going to do with the land, or ‘where 
did you raise the money,’ than any 


purchaser in a shop could be asked such 
questions by the shop-keeper. The pre- 
emptor has nothing todo but to prove 
his right to take over the bargain | and 
when he has proved this right all that he 
has left to do is, to produce the money 
within the time fixed by the Court.” I, 
therefore, hold that the plaintiff tala has 
not lost his right of pre-emption merely 
by the fact that subsequent to the decree 
he sold the land to  Yakin-ud.Din. The 
present appellants, if “so advised, cculd 
have brought a suit against the latter for 
pre-emption, L am informed that other 
persons have already done this and that the. 
suit was compromised.. 

The third point argued is that of price. 
The first question in regard to this is 
whether the sum of Rs. 1:.500 entered 
in the deed of sale was actually paid. 


(2) 23 Ind. Cas. 73; 190 P, L R. 1916; 6 P- B. 
1915. 

(3) 11 Ind. Cas. 708; 7 P R, 1912; 239 P, L, R,- 
1911; 165 P. W. R. 1911. 
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.Out of this two items of Rs. 1,001 and 
Rs 2,354 respectively are said to have been 
-paid on two dilferent osension: prior to the 
‘execution of the deed of sale. The exact 
dates on which the payments were made 
have not- been disclosed and there is ‘no 
documentary proof in support of either of 
‘them. One witness only has depnsed to the 
payments. [ agree with the lower Court 
.that his evidence is-quite insuffisient to 


-prove the payments. The item of Rs. 
1,001 is said to have been paid some 
two months prior to the vale. lt cannot 


‘be believed that such a large sum would 
-have been paid without taking a' receipt 
or getting a bond executed. A third item, 
namely, one of Rs. 145, which is said to 
` have been advanced for the purchase of 
stamp on which the deed was written, 
may very well have been so advanced, 
The balance of Rs 11,020 was paid before 
the Sub-Registrar, [t is alleged that 
Rs. 3,000 out of this was returned when 
“the parties to the sale came out of the Sub- 
Registrar’s Office. One witness ` Phoosa 
has been called by the plaintiff in sapport of 
‘this allegation. He states that the bargain 
of sale was made through his agency for 
“Rs. 8,000.. Evidence of this sort is very easy 
' to give, and though it does not appear 
that the witness is interested in the plain- 
tiff, it is doubtful whether much reliance 
should be placed upon him. It is, however, 
proved that the price entered in the deed of 
sale was not fixed in good faith and it 
was, therefore, necessary for the Court to 
sonsider the market value of the land. 
This it has done and it has come to the 
conclusion that ib does not exceed the 
sum of Rs. 8,000 whish is admitted to have 


been paid. The patwart gave a list of 
-13 sales which the lower Court has 
examined in detail, Certain sales it has 


exeluded from its consideration: for various 
‘reasons, and [ am not prepared to say 
that it has excluded them without suffi- 
cient reason. I am inclined to agrae with 
the lower Court that the market value 
as evidenced by these sales certainly does 


not exceed Rs. 8,000. The patwari's evidence - 


shows that out of 723 bighas 10 biswas 
sold 206 b ghas 6 biswas pacen are in the 
possession of occupancy tenants winga 
rent is equivalent to the land revenue. 
The proprietor 
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out of this portion of the land. The land 
revenue assessed on the land is less than 
annas 3 per Ligha, which shows that it must 
be of very inferior quality. The price of 
Rs. 8,000 is more than 80 times the land 
revenueassessed on the land. 

Counsel for the appellants asks that if 


‘I am not disposed to fix Bs: 11,000 as the 


price to be paid, I will order a further 
inquiry into the market value. It is, 
however, not suggested that there have 
been numerous’ sales in this village which 
would assist in arriving at a conclusion 
as to the real value. The patwart was 
examined in Court and gave a list of 
13 sales. He was not asked whether there 
had been any other sales in recent years 
in this village. Under the circumstances 
I do not consider that a sufficient case 
has been made out for a remand, 


I have considered all the evidence 
produced and am of opinion that the 
market value does not exceed the sum 
fixed by the lower Court. The appeal 
fails and is dismissed with costs. Respon- 
dents’ costs will be borne by the ap- 
pella nts. 


Appeal dismissed. 


PRIVY COUN “IL, 

APPEAL FROM THE SUPREME COURT OF THE 
STRAITS SETTLEMENTS (SETTLEMENT OF PENANG), 
March 9, 1915. 
Present:—Lord Dunedin, Sir George Farwell 

and Sir Arthur Channell. 
OHUAH HOOI GNOH NEOH-~Puarntrer 
—APPELLANT 
versus 


KHAW SIM BEE (since pgcgAsED)— 


DEFENDAN r— RESPONDENT. 

Evidence Birth-day books, admiss:bility of--Con. 
ditions ~Husband —Evidence aa to wife's age —Affidavit, 
previous, admissibility of. : 

The birth-diy books are admissible in evidence 
under the Straits Settlement Ordinance No. 8 of 1893 
as under the Indian Evidence Aot, if the parol 
aed concerning them is accepted. [p. 639, col, 
2 


"Where a husband's statement as to his wife's age 


is admissible for what it was worth, an aiidavit in 


'f£ve-sixtiebhs of the residue. 


633 
5 $ 
CHUAH HOOI GNOH NEOH V. EHAW SIM BEE, 

which he had sworn to the same date previously 
before the controversy.is admissible in evidence. 
[p. 640, col. 1.] 

Appeal from a decision of the Supreme 
Court of the Straits Settlements. 


JUDGMENT. 


Sir ARTHUR — ÜHANNELL.— This is an 
appeal from an order of the Court of 
Appeal of the Supreme Court of the Straits 
Settlements, dated 2ist August 1911, 
whereby it was ordered. that an action 
brought ‘by the appellant in the Supreme 
Court. should be dismissed with costs. 
This order in substance, although on 
different grounds, affirmed the judgment 
of Mr. Justice Thornton ‘before whom the 


eause. had been tried so far as that judg-' 


ment rélated to the matters in dispute in 
the Court of Appeal and here, one 
matter deals with in the judgment below 
having been disposed cf by a cross-appeal 
allowed by consent, ` i 


f The action was brought by tbe appellant, 
a married woman, for the administration 
of the estate of one Khaw Soo 


Chang, her great gr ndfather (hereinafter 
called the, testator), who hdd died possessed 


of: - considerable property at Penang 
in the Straits Settlements and also at 
Renong in the kingdom of Siam. Fy 


his Will he directed that his business Should 
be carried on for 16 years after his death 
(which took place on the 25th May 1882) 
and that there should then be a distribu- 
tion, and he gave to one of his sons Khaw 
Sim Chuan, the grandfather of the appellant, 
The Will 
contained: a clause to the effect that if any 
son should die'"in the testator’s life-time or 
before the period of distribution, such son's 
share was to;go to his issue. The appellant’s 
prandfather did. so die, and she 
claims through .him:,-five-sixtieths of the 
residue. The Will is in several respects 
far from clear, and amongst other things 
the translation of the .clause- under which 
the  appellint: ‘claims’ ber’ ‘grandfather's 
share. was in dotibt. "Proceedings in Court 


were. taken by originating summons before . 


ihe present action, which resulted in a 


- decision in the appellant’s favour on ‘the 


construction of this clause, snd “ib “is ‘not 
now disputed that she did become, entitled 
t0.--:the. : five-sistieths: of the residuar: 
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estate. "This makes it unnecessary to con- 
sider further the family pedigree. LA 
The estate of the testator was not 
wound up at the end of 16 years, and so far 
as appears, the estate at -Renong has not 
been wound up yet, but the Penang pro- 
perty was in fact distributed in 1904. 
The appellant, who had been married 
to her present husband in Decembe- 1901, 
executed on the 15th January 1904 a 
power-of-attorney f whereby amongst other 


things ‘she authorised her husband +to-re- 


present her in all matters connected with 
the estate of ihe testator and to execute 
deeds in her name. Her husband to some 
extent :at any rate investigated the accounts, 
and ultimately ‘on the 18th May 
1904 executed a release to the executors. ` 
The estate had ‘been divided into portions, 
and it had been arranged that the bene- 
ficiaries should .draw lots for -the order of 
choice of the portions. 


The appellant was fortunate enough to 


. get first choice, and.she, «or her husband 


for her, chose & lot including a valuable 


hotel which she afterwards sold for 
considerably more than it had been 
valued at in the apportionment. No 


complaint was made by or on behalf of 
the appellant. as to this distribution until 
the lst September 1910 (after the sale of 
the hotel), “but the appellant had on the 
25th Apri 1908 commenced the present 
action for administration. of the testator’s - 
estate. She, however, then complained only 
of the Renong estate not having been distri- 
buted, and in her first statement of claim she 
alleged that the executors bad duly 
distributed the Penang property and that 
a release had been executed. 


On the Ist-September 1910 she déli- | 
vered an amended statement of :claim 
alleging for the first time that she was 


under 921 years of age at the time :of the 
execution by her of the power-of-attorney, 
and that by reason:of ther infancy she was not 
bound by it, or by the release executed on 
her behalf under it: She.and her husband 
alleged that although .théy knew her age, 
they ‘had only ‘just discovered. the legal 
effect of it, as there was & Chinese custom 
toitreat a married woman who had borne 
a child, as the appellant had, as.. being 
of full legal capacity : whatever. hercactuhl 
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age.’ They ‘also alleged that the husband 
had been induced to execute the release 
by misrepresentations made to him by one 
of the executors, and that there had been 
wilful misconduct and breaches of trust in 
the administration. 

These allegations were denied by the 
respondents, and the case went to trial 
before Thornton, J. The trial lasted nine 
days, and there was a large body of evi- 
dence, the effect of which, so far as now 
material, can be stated quite shortly. On 
the question of infancy the -principal wit- 
ness was the .appellant’s grandmother, who 
stated that the appellant was born.on the 
19th December 1585. She was present at 
the birth, and gave as the reason for 
remembering the date that it was her first 
and only grandchild. ‘She seemed not very 
accurate in her estimates .of the periods 
which elapsed between. various events of 
which she.spoke. In particular she! spoke 
of one period as “several months," when 
if all -her other statements of pericds.and 
the date of her grandchild’s birth were 
correct, the period described as several 
months must have been about four years. 
Two so-called birth-day books were produc- 
ed, each. of which contained an entry of 
the appellant's birth at. the date spoken 
to by the witness. The evidence showed 
a practice to make entries of dates of 
births in'bocks more .or less of this 
character, in order to obtain the opinion 
of astrologers as to good or ill -fortune, 
` but.one .at least of the two books was of a 
somewhat suspicions character, and neither 
seems of vary great weight, — - DE 


The appellant's husband also .gave evi- 
dence as to his wife's age, which obviously 
was.in the nature of hearsay, and there 
“was produced, and received in evidence, 
subject to an óbjection/to its admission, which 
does not appear to have been afterwards 
. argued or dealt with, an affidavit by the 
husband sworn on the 16th August 1902, 
in which he stated that his wife, the 
appellant, was then a minor of the age 
of 17 years only, which of course cor 
responded with the date spoken to of her 
birth. 


There was no evidence on the other 
-side on this point of date of the appel- 
lant's birth, and on this Thornton, J, 
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found that the appellant had ‘proved that 
she was an infant in 1904. He found on 
the evidence before him that the alleged 
misrepresentation was not proved, and he 
held that notwithstanding ther infancy, no 
ground was shown for disturbing the 
distribution of ‘the Penang property which 
had been made in 1904. He, however, 
made an order as to the Renong property. 
The appellant appealed to the Court of 
Appeal, and the respondents gave notice 
of a cross-appeal asto the Renong property, 
on the ground that the property was ont 
of the jurisdiction of the Court and also 
on the merits, and the appellant consented 
to the cross-appeal being allowed. 

The Court of Appeal differed from the 
finding of Thornton, J., as to the infancy, 
holding that it was not satisfactorily prov- 
ed. There is no contemporaneous note of 
the reasons for the judgment of the Court 
of Appeal, but there is a note made by 
one of the Judges from his recollection 
about a year after the judgment was 
delivered, The Judges seems to .have con: 
sidered that the judgment below was open 
to review on the question of fact on the 
ground, first, of wrong admission of evidence, 
and, secóndly, because the learned Judge 
stated his conclusion without giving reasons 
in detail : . 

The Board have a difficulty in holding 
these grounds to be sufficient for setting 
aside the. finding of the Judge who had 
heard the witnesses. There does not seem 
to have beenany evidence wrongly received. 
The objections go rather to the weight 
of the evidence than to its admissibility, 
and the learned Judge had expressly stated 
that he relied little on the documents in 
question. The Straits Settlements Ordinance 
No. 3 of 1893 is identical, so far at any 
rate as the sections material in the present 
case are concerned, with the Indian Evidence 
Act, and under it the  birth.day books, if 
the parol evidence concerning them wag 
accepted, appear clearly admissible. 


The parol evidence of the apnellant’s 
husband was also admissible under that 
Cade. The affidavit could mot" have been 
admissible as a material -dooument: if tho 
deponent had not baen called -tor Sif his 
parol evidence hai -not basa almissible; 
but as he was called and his state nent as 
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to his wife's age was admissible for what 
it was worth (which of course was very 
little), he could not have been prevented 
from saying that he had sworn to the same 
date before the question now in issue arose, 
and that of course was the materiality of 
the affidavit. The Board have not heard 
Counsel for the respondents on the question 
of the admiss bility of evidence or on the 
proof of infancy generally, but if it had 
not been for the view they entertain on 
the remaining questions, they must have 
done so, as'they are not satisfied that the 
Court of Appeal was right in the reasons 
given for dismissing the appeal to them, 


Their Lordships, however, are of opinion 
that, assuming the fact of infancy to be 
proved, the appellant failed to show sufficient 
ground for re-opening the settlement of 
the Penang property, and in substance they 
agree with the judgment of Thornton, J., 
on this point, which was not gone into 
in the Court of Appeal. There can of 
eourse be no ratification by the infant 
after coming of age of the invalid power- 
of-attorney, but the infant may have, and 
in their Lordships’ opinion has, after coming 
of age,adopted the division of the property 
which was in fact made, and made by 
independent arbitrators. She had valuable 
property allotted to her under it, which 
she sold at a profit some time after she 
came of age, and it was only when the 
greater part of what she had received 
had been dissipated that she complained. 
She has been acting throughout with her 
husband and has not complained of his 
acts, and as pointed out by Thornton, J., 
if the infancy had been known, the husband 
would no doubt have been appointed guardian 
of his wife instead of attorney, and as 
guardian would have acted exactly as he 
did as attorney. 


It is impossible now for the appellant 
to restore the property she has received, 
and a general re-distribution of the property 
divided could not possibly be ordered. In 
fact the appellant’s Counsel did not argue 
strongly for a general administration, but 
pressed this Board to make an order that 
the exacutors should account for profits 
they had made by carrying on the testa- 
tor’s business ander the name of a Company, 
or that, they should be charged with 
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some sum which in fact they had never 
received, for the good-will of the business 
taken over by the Company. Taking the 
translation which is on the record of the 
Will of the testator, a doubt arises as to 
whether the strict carrying out of the testa- 
tor’s directions in the 4th clausé to "stop" 
the Penang business, and specifically divide 
the assets, would not destroy any good 
will, but it would not be right to decide 
against the appellant’s contention on that 
ground, without some inquiry as to the 
exact effect of the Chinese words used. 
The auswer to the appellant's contention 
is that the transaction under which the 
Company was formed, without making any 
specific payment for good-will, was not 
concealed in any way, and was part of 
the settlement by which the appellant must 
be held bound. It does not appear how 
the good-will of the hotel which the 
appellant took was dealt with, bat it is 
stated that the valuation of the hotel was 
a low one, and there is nothing to show 
that the distribution as a whole was an 
unfair one. . 


It appears to their Lordships that there 
is no more ground for re-opening the part 
of the arrangement now complained of 
than there is for re-opening the setile- 
ment generally, 

Their Lordships will, therefore, humbly 
advise His Majesty that the appeal should 
be dismissed with costs. 


Solicitors for the Appellant: Messrs. Rawle, 
Johnson & Uo. 


Solicitors for the Respondents: 
Loughborough, Gedge, Nisbet Drew. 


Messrs. 


Appeal dismissed, 
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PUNJAB CHIEF COURT. 
URIMINAT, Revision Peritron No. 1849 or 1914, 
January 28, 1915. 
Present:—Mr, Justice Shah Din.. 
EMPEROR—Prosscotor 
versus 
LEHNA SINGH—Accusep. 

Criminal Procedure Code (Act V of 1898), s. 198, 
sub-sections (1) (c) and (2)—Offence committed in 
course of proceedings before Revenue Officer—Sanction, 
whether neressary—Penal Code (Act XLV of 1860), ss, 
465, 468, 471. : 

“Where the offence of forgery was committed 
in the course of mutation proceedings held bya 
Naib Tahsildar in his administrative capacity of a 
“Revenue Officer:” 

Held, that the proceedings were not those of a 
“Revenue Court” within the meaning of section 195 
(2) of the Criminal Procedure Code and that the 
previous sanction of the Naib Tahsildar was not 
essential to the institution of criminal proceedings 
under sections 465, 468 and 471, Indian Penal Code. 
(p. 641, col. 2.) 

' Case reported by the Sessions Judge, 
Ferozepore, with his No. 561-J. of 1914. 

FACTS.—In some mutation proceedings 
there was a dispute as to certain entries in 
a baht, which wereto prove whether the 
land had been redeemed or not. The 


present accused, Lehna, was referred to a. 


Civil Court by the Revenue Officer where 
the matter could be threshed out. But 
before he started his civil suit, the other 
party Rahmat Ali lodged a criminal ease 
under section 465, Indian Penal Code. This 
was heard and a charge framed under section 
465, Indian Penal Code. : 

The accused was charged by Shahzada 
Sultan Asad dan exercising the powers 
ofa Magistrate of the first Class in the 
Ferozepore District, and was sentenced, by 
order, dated 10th Angust 1914, under 


sections 465, 468-471 of the Indian Penal | 


Code. The accused is on bail. 
GROUNDS.—An application for revision 
has now been presented. It is no doubt 


unusual to interfere at such a stage, but it’ 


seems clear that sanction should have been 
granted by the Revenue Officer before whom 
the document was produced under section 
195, Indian Penal Code. And it is also 
undesirable that when parties have been 
expressly referred to a civil suit one of 
them should try and get an advantage by 
starting a criminal suit of this description. 
I, therefore, send the case to the Chief 
Court with the recommendation that the 


41 
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eriminal proceedings so far as they have gone, 
be set aside. 

Mr. Nand Lal, for the Petitioner. 

Mr. Sham Lal, for the Respondent, 

ORDER.—The mutation proceedings, 
dated the 22nd April 1913, in the course 
of which the petitioner Lehna Singh 
produced his baht which contains the entry 
that is alleged to have been forged, were 
held by the Naib Tahsildar in his adminis- 
trative capacity of a “Revenue Officer”, and 
notin his judicial capacity as a Revenue 
Court;” and, therefore, under section 195, 
sub-section (1) (c), read with section 195, 
sub section (2), the previous sanction of 
the Naib Tahsildar was not essential to the 
institution of criminal proceedings against 
the petitioner-under sections 405, 468 and 471, 
Indian Penal Code. 

Section 4, clause (14) of the Punjab 
Tenancy Act draws a distinction between a 
“Revenue Officer” anda “Revenue Court,” 
and the distinction is clearly observed in 
the provisions’ of the Act that follow; and 
in section 3, clause (12), of the Punjab 
Land Revenue Act the expression 
“Revenue- Officer,” as used in any provision 
of the Act, is defined as meaning “a Revenue 
Officer having authority under the Act to 
discharge the functions of the Revenue 
Officer under that provision." The Naib 
Tahsildar before whom the baht was pro- 
duced on the 22nd April 1913, was acting 
under the provisions of sections 34 and 36 
of the Land Revenue Act and his proceed- 
ings were those of a “Revenue Officer” and 
not of a - Revenue Court” within the mean- 
ing of section, 195 (2) of the Criminal 
Procedure Code. i 


The ruling in Queen-Hmpress v. Munda 
Shetti (1) on which the petitioner’s Counsel 
has relied, had reference to the provisions 
of tbe Madras Act IIL of 1869 and cannot 
help us inthe decision of the question 
whether in this province, a Naib Tahsildar 
the exercise of his powers 
under Chapter IV of the Punjab Land 
Revenue Act is a Revenue Officer or a 
Revenue Court. 

In this case, we have to look to the pro- 
visions of the Punjab Land Revenue Act, 


.&nd according to that Act, the Naib Tahsildar, 


(1) 24 M. 121; 2 Weir 170. 
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‘in the circumstances stated above, was 
dealing with the matter before him in his 
capacity as a Revenue Officer only and not as 
a Revenue Court. 

I, therefore, hold that the previous 
‘sanction of the Naib Tahsildar concerned, 
‘was not a condition precedent to the 
“institution  of^.the eriminal prosecution 
‘against the petitioner, and I decline to 
‘interfere, 

Revision rejected. 


e MADRAS HIGH COURT. 
CURIMINAL Revision Case No. 530 or 1915, 
CRIMINAL Revision Permios No. 424 
or 1915. 
November 11, 1915. 
' Present: —Mr. Justice Kumaraswami Sastri, 
In re RANGASAMI PADAY ACHI anp 
oTHERS—-AccuseD Nos. 2 ro 8— 
. PETITIONSRS. 
Criminal Procedure Code (Act V of 1808), ss. 236, 
, 991 —OCross-ezaminatiqn of prosecution — avitnesses— 
Accused, right of—Gharges framed, reasonable oppor- 
‘tunity after, to be given to get legal assistance. 
Where the charges framed are complicated and the 
accused are ignorant persons, a reasonable time 
_ should be given to the accused to get proper legal 
advice and assistance before they are called upon 
to cross-examine the prosecution witnesses. [p. 642, 
col. 2.] f 3 
It is nob giving an accused person reasonable 
opportunity to ask him immediately, after the charge 
“is framed, to cross-examine witnesses. [p. 642, col. 2.] 
Arumugam Pillai v. Emperor, 12 Ind. Cas. 524; 
- (1911) 2 M. W. N. 192; 12 Cr. L. J. 548, followed. 
Petition, under sections 435 and 439 of the 
.Code of Criminal Procedure, 1898, praying 
the High Court to revise the judgment of the 
Sessions Court of Tanjore, in Criminal 
Appeals Nos. S4 to 90 of 1915, preferred 
against that of the Court of the Jst Class 
Sub-Divisional Magistrate of Mayavaram, in 
Calendar Case No. 17 of 1915. 


Dr. S. Swaminadhan, Messrs. V. D. Ethiraj 
.and T. Muthiah Pillai, for the Petitioners. 
Mr. O. Sidney Smith, for the Government, 


ORDER.—The way in which Rao Saheb 
“Raja Chariar, the first Class Sub-Divisional 
‘Magistrate, has disposed of this case is hardly 

satisfactcry. The accused were charged 
with offences under sections 148, 426, 506 
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and 326 of the Indian Penal Code. The 3rd 
accused is 18 years old, and 5th accused ia 
16 years, 6th and 7th accused 14 years and 
8th agcused 20. They are ignorant coolies, 
The Magistrate framed charges under the 
above.séctions ou the 27th April 915 in 
camp at Tranquebar and immediately asked 
the accused to cross examine the prosecution 
witnesses. They expressed inability to do 
so as their Vakil was not there and wanted 
time. The Magistrate insisted on their going 
on and there was no cross-examination. 
Only prosecution Srd witness was asked a 
few questions by 2nd accused. On the 29th 
April 1915, their Pleader put in a petition to 
be allowed to cross-examine the prosecution 
witnesses. The Magistrate deferred passing 
orders for one month and on the 29th May, 
he passed the following order: “I do not 
think it necessary to call these witnesses 
again as they have been cross-examined 
already.” He does not state that the appli- 
cation was vexatious or for the purpose of 
causing delay, and it is impossible to see how 
he can with any sense of fairness, have re- 
fused the application on the ground that the 

. witnesses had been cross-examined already. 
The charges were complicated and it is 
difficult to see how the accused could have 
cross-examined the witnesses with any effect. 
The whole procedure adopted by the Magis- 
trate is, in my opinion, not only harsh but 
against the spirit of the provisions of sec- 
tions 256 and 257 of the Criminal Procedure 
Code, which give the'aecused an undoubted 
right to cross-examine the prosecution 
witnesses after a charge is framed. 

Where charges framed are complicated 
and the accused are ignorant persons, & 
reasonable time should be given to’ the 
accused to get proper legal advice and assis- 
tance before they are called upon to cross- 
examine the prosecution witnesses. As ob- 
served in Arumugam Pillai v. Emperor (1), it 
is not giving au accused person reasonable 
opportunity to ask him immediately after the 
charge is framed, to cross-examine witnesses 
and a reasonable time should be granted to 
enable the accused to engage a Pleader. The 
conviction in that case was set aside. 

I think the accused were seriously pre- 
judiced by the way in which the Deputy 


| (1) 12 Ind, Cas. 524; (1911, 2M. W. N, 192; 12 
Cr. Ln J. 648. 


` 
3 
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Magistrate. - acted. The ` Sessions ` Judge sét 
aside tbe . conviction on the charges under 
section 506, in respect. of. all the accused 
except 3rd accused and under section 326 in 


respect of accused Nos.. 8 to 8 and converted 
the conviction under. section 148 into one of 


. section 147, If the Vakil for the accused 


had cross-examined the prosecution witnesses, 
it may well be that circumstances would 
have been brought to light which would 
have resulted in their acquittal. 

I set aside the conviction and sentence. 
So far as the accused except 2nd accused are 
concerned, the learned Public Prosecutor 
does not press for & re-trial and I think he is 
perfectly right. I do not think it necessary 
to order their re-trial. 


The 2nd accused will be tried for an 


` offence under section 325 by some other 


Magistrate. 
Conviction set aside. 


PUNJAB CHIEF COURT. 
Ormar Reviston Permios No. 115 or 1915. 

` April 16, 1915.- $ 

Present:—-Mr. Justice Shah Din. 

` EMPEROR—Parosscoror 

. versus 

RAMJILAL—Accussep. ; 

Stamp Act (II of 1899), ss, 66, "70 — Failure to aff 


stamp to veceipt—Sanction of Collector, if necessary for 
prosecution, 


_ A Magistrate has no jurisdiction to try a person 
in respect of an offence alleged to have been‘com- 
mitted under section 65 of the Stamp Act, 1899, 
without the sanction of the Collector ‘being first 
obtained to the institution of the prosecution. | 
i Queen-E mpress v. Jethmal Jayraj, 9 B. 27, followed. | 
Case reported by the District Magistrate, 
Ir with his No, 30.G of Sth January’ 
5. | 


FACTS.—~Mehua, complainant, owed some 
money to the accused Ramji Lal, whom, 
he paid a sum of Rs. 36 in the month 
of Bhadon last. The accused gave him 
the receipt, Exhibit PA, written by 
himself in Hindi, but which he did not 
sign, nor affix a receipt stamp to. The 
complainant's suspicions having been ronsed 
by the nature of ‘the receipt, he instituted 
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In ve APPU ATLA, 


â> complaint ‘under section +420, Indian 
Penal Code, and section 65 of the Stamp 
Act. : ; 

The accused, on conviction by Sheikh 
Khurshaid Muhammad, exercising the powers 
of a Magistrate of the Frst Class in the 
Rohtak District, was sentenced, by order 
dated 23rd November 1914 under section 
65 of the Stamp Act, to pay a fine of 
Rs. 25 or to undergo rigorous imprisonment 
for one month in default. 

GROUNDS.—The Court of the Revenue 
Assistant convisted the petitioner under 
section 65, Stamp Act, although the Collector 


had nof sanctioned the prosecution as 
required by section 70, Indian Stamp 
Act. The irregularity is according to 


Queen- Empress v. Jethmal Jayraj (1), material. 
I, therefore, forward the record to the 
Hon’ble Judges, Chief Court, in order that 
the conviction may be set aside. 

Mr. Brij Lal, for the Accused. 

ORDER.—As held in Queen-Empress v. 
Jethmal Jayraj (1) the Magistrate had no 
jurisdiction to try the petitioner in respect of 
the offence alleged to have been committed by 
him under section 65 of the Indian Stamp 
Act, II of 1899, without the sanction of 
the Collector beiug first obtained to the 
institution of the posezution. The conviction 


is, therefore, bad in Jaw and js set 

aside. The fine must be refunded to the 

petitioner. 

: Revision accepted. 
(1) 9 B. 27. 


MADRAS HIGH COURT. 
. Criminal Reviston Case No. 540 or 1915, 
CRIMINAL Revision PeTITION No. 433 
or 1915. 

November 15, 1915. 
Present:—Justice Siz William Ayling, Kr., 
and Mr. Justice Abdur Rahim. 

Inve APPU ATLA—-AccusEsD—PgTITIONER. 

Criminal Procedure Code (Act V of 1808, s. 195 
(1) (b)—"Such Court’, interpretation — of —Court 
abolished but re-established with curtailed territorial 
limits Jurisdiction—Sunction fer prosecution for 
offence committed before abolition. 

.A Court once abolished bub re-established two 
years later with its territorial limits somewhat 
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curtailed, is not “such Court” within the meaning of 
section 195 (1) (b) of the Code of Criminal Procedure, 
and the latter Conrt has no jurisdiction to grant 
sanction for prosecution in respect of an offence 
committed before the former. 


Petition, under sections 435 and 439 of 
the Code of Criminal Procedure, 1898, 
‘praying the High Court to revise the order 
of the Court of Session, 
Division, in Criminal Revision Petition 
No. 7 of 1915, presented against that of 
the First Class Sub-Divisional Magistrate of 
Mangalore, in Calendar Case No. 55 of 
1913. 

Mr. K. Y. Adiga, for the Petitioner. 


Mr. P. R. Grant, for the Government. 
ORDER. 


AspuR Rauim, J.—In this. case, the 
questionis whether the Court of the Sub- 
Magistrate of Bantwal which granted 
sanction for prosecution was within the 
meaning of section 195, Indian Penal Code, 
the same Court before which one of the 
-statements with reference to which the 
petitioner has been prosecuted, was made. 
It appears that, by “a notification in the 
Fort St. George Gazette, dated lUth 
September 1910, the office of the Deputy 
Tahsildar at Bantwal was abolished. That 
means that there was no Sub-Magistrate 
at Bantwal as a, result of the notification. 
Then, there was certain shuffling of the 
. jurisdiction of the villages covered by the 
original Bantwal Court. We need not go 
into that. , 

The next fact which is of relevance is 
that on the 15th June 1912, the Bantwal 
Court was restored with some slight 
modification, that is to say, its territorial 
jurisdiction was somewhat curtailed. The 
Deputy Tahsildar was vested with 8rd class 


powers on 22nd June 1912. It appears, 
therefore, that there was an interval of 
two years during which time, there was 


no Sub-Magistrate’s Court at Bantwal at 
al. The old Sub-Magistrate’s Court ceased 
to exist, and if ib was revived’ two years 
, afterwards, it is difficult to say that there 
was any such continuity as would enable 
us to hold that the Oourt that was 
re-constituted in 1912, was the same as of 
1910. i 

T, therefore, hold that 
granted was without jurisdiction. 


the sanction 


The order 


INDIAN CASES, 


South Canara ' 


E1918, 


of the Sessions Judge direeting re-trial, is set 


aside. 
Ayutne, J.—The point is not free from 


difficulty, but I am inclined to agree 
with the view taken by my learned 
brother. 


Petition allowed. 


PUNJAB CHIEF. COURT. 
CnrMiNAL ÀpPPEAL No. 346 or 1915. 
May 17, 1815. 
Present;--Mr. Justice Shah Din and 
Mr. Justice LeRossignol. 
EMPEROK—Prosscuror—APPELLANe 
versus 
GUL MUHAMMAD—Accoszp— 


RESPONDENT. 
Police Act (V of 1861), ss. 7, 86— Police Oon- 
stable punished for corruption departmentally, whether 
canbe also prosecuted criminally—Penal Code (Act 


XLV of 1860), s. 168. : 

A Police Constable who has been dealt with 
departmentally for corruption under section 7 of 
the Police Act (V of 1861) can be prosecuted and 
punished under section 163 of the Penal Code. p. 


645, col 1.] n 

Appeal from the order of the Sessions 
Judge, Sialkot, dated the 15th January 
1915. 

The Assistant Legal’ Remembrancer, for 
the Appellant. 

Mr. Muhammad Saleem, for the Respondent. 

JUDGMENT.—This case relates to a 
charge brought against a Police Constable 
under section 163 of the .Indian Penal 
Code. He was convicted by the first 
Court, but the learned Sessions Judge on 
appeal set aside the conviction on the 
ground tkat the appellant had already 
been punished for the offence by his 
departmental superiors. From that decision. 
the Crown has preferred this appeal, which 
in our opinion cannot but succeed. Mr. 
Muhammad Saleem on behalf of the 
respondent attempts to support the decision 
of the learned Sessions Judge by quoting 
section 36 of the Police Act. The learned 
Sessions Judge has not quoted that section 
bu: has referred only to section 7 of the 
Police Act. It appears to us that the 
learned Sessions Judge has entirely misunder- 
stood (e matter, Section 7 of the Police 
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Act does not deal with the punishment 
of offences made punishable by this Act. 
Section 7 deals merely with the powers 
of superior Police Officers in regard to 
the control of their subordinate officers. 
Under that section, the controlling authorities 
are empowered to punish not offences but 
acts of negligence. Section 36 on the other 
hand, deals with offences which- might be 
punishable either under Act V of 1861 or 
some other Act, such as the Indian Penal 
Code.. For example, an individual convicted: 
under section 84 of Act Vof 1861 for 
furious riding, is secured from further 
prosecution in respect of the same offence 
under section 279 of the Indian Penal 
Code. 
For these reasons, we accept the appeal 
and setting aside the order of the learned 


` Bessions Judge direct that he shonld 
Ye-hear the appeal ant decide it on tke 
merits. 


Appeal accepted. 


MADRAS HIGH COURT. 

Criminal Revision Case No. 274 or 1915. 

URIMINAL Revision Petition No. 225 
or 1915. 
November 19, 1915. 

' Present:-—Mr. Justice Kumaraswami Sastri. 
YELAYUDA KONE— PETITIONER 
VETSUS 
NARAYANA KONE AND OTHERS-—ÜOUNTER- 
PETITIONERS — RESPONDENTS. 

Criminal Procedure Code (Act V of 1898), s. 145, 
cl, (4), order under~ Police report—Breach of peace, 
likelihood of ~Notice—Subsequent finding of no breach 
without inquiry, legality of, 

When once on tho perasal of a Police report, a 
Magistrate passes an order under section 145 of tho 
Code of Criminal Procedure, that there is a likeli- 
hood of a breach of the peace, he cannot afterwards 
say that there is no likelihood of such breach without 
an enquiry and without taking the evidence which 
the parties are willing to offer. 

Sreeman Kumara Tirumalraja Bahadur Raje of 
Karvetnagar v. Sowcar Lodd Govin Doss Krishna Doss, 
29 M. 661; 16 M. L. J. 419; 1 M. L. T. 405; 5 Cr. L. J. 
91; Gaizuddi Howladar v, Áinuddi Howladar, 22 Ind. 
Cas. 491; 18 C. W.,N. 94 16 Cr. L. J. 19; Juthan 
Singh v. Ram Narain Singh, 22 Ind. Cas. 986; 
19 C. L. J.356; 18 €: W. N. 700; 15 Cr. L. J. 202, 
followed, 
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“the Police report, passed 


issued notice to the parties. 


‘Doss Krishna Doss (1), 
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Petition, under section 15 of the Charter 
Act and, section 439 of the Code of Criminal 
Procedure, 1898, praying the High Court 
io revise the order of the Court of the 
Sub-Divisional Magistrate of Melur, in 
Miscellaneous Case No. 6 of 1915, dated the 
27th February 1915. 

Mr. K. N. Aiya Atyar, for the Petitioner. 

Mr. T. Narasimha Aiyangar, for the Res- 
pondents. 

The Public Prosecutor, for the Govern- 
ment. 

ORDER.—The Magistrate after perusing 
an order on the 
5th Febrnary 1915, holding that there was 
a likelihood of breach of the peace and 
On the 27th 
February 1915, the Magistrate without any 
evidence and without any enquiry held that 
there was no likelihood of any breach of the 
peace. It is represented by petitioner’s 
Vakil that his client was ready with evidence 


. to show that he was in possession and that 


he apprehended that he would be ousted 
by force. The mere fact that a prior 
application was dropped by a Magistrate 
prior to the order passed by the Magistrate 
on the 5th February 1915, is no ground for 
refusing an inquiry. In spite of the prior 
proceedings, the Poliee reported that there 
was a likelihood of breach of the peace and 
the Magistrate was of opinion that a breach 
of the peace was likely. 

Having come to that conclusion and 
having issued notice, the Magistrate onght 
to have held an enguiry as provided by 
clause 4, section 145, of the Code of Criminal 
Procedure and .examined witnesses called 
by both or either of the parties. His failure 
to do so, has been held to be illegal and to 
afford grounds for interference by the High 
Court: Sreeman Kumara Tirumalraja Bahadur, 
Rajah of Karvetnagar v. Sowcar Lodd Govind 
Gaizuddt Howladar 
v. Ainuddd Howladar (2) and Juthan Singh 
v. Ram Narain Singh (3). 

I set aside the order of the lower Court 
and direct that he dispose of the petition 
according to law. 

. i Petition allowed. 

(1) 29 M. 561; 16 M. L, J. 419; 1 M. L. T. 405; 5 
Cr. L. J. 91. 

ae 22 Ind. Cas. 421; 18 0, w. N. 94; 15 Or, T. J. 


KO 22 Ind. Cas. 986; 180. W. N. 700; 190.L. J, 
356; 15 Cr. L. J, 202. 


646 


BHOLA RAM V, EMPEROR, 


4 PUNJAB CHIEF COURT. 
Criminar Revision Petition No. 2145 
or 1914. 
May 4, 1915. 
Present:—Mr. Justice Rattigan. 
BHOLA RAM—Convictr—Peritionsr 
VETSUS d 


EMPEROR—Responpent. 

N.- W. Frontier Crimes Regulation IJI of 1901), 
applicability of—General Clauses Act (X of 1897), s. 24. 

Frontier Crimes Regulation, III of £901, is still in 
force in Leiah Tahsil, Mozaffargarh District, and it 
applies to all persons not being 'European subjects’ 
born or residing in districts to which the Regulation 
applies, [p. 646, col. 2.] 

Though the Regulation IV of 1887 has been 
repealed by Regulation FLI of 1901, the notifications 
issued under Regulation JV of 1887, must be deemed 
to be still in force by virtue of section 24 of the 
General Clauses Act, 1897. [p. 646, col. 2.] 

Game Shah v. Emperor, 8 P. R. 19.8. Cr; 102 P. L. 
R. 1908, referred to. 


Petition for revision of the order of the 
District Magistrate, Muzaffargarh, dated the 
21st October 1914, 
|. Bhagat Gobind Das, fcr the Petitioner, 

Mr. B. Bevan Petman, for the Respondent. 

JUDGMENT.—On the 10th June 1914, 
Allah Dad, a Biloch resident of the Leiah 
Tahsil, Muzaffargarh District, presented 
a complaint against Bhola Ram and Juman 
Ram Chawlas, residents of the same Tahsil, 
alleging offences committed by them with 
regard to his wife, Musammat Zainab, and 
praying for their punishment under sections 
497,495 and 109, Indian Penal Code. On 
the i6th of June, he presented a further 
complaint praying that action might be 
taken against his said wife under section JO 
of the Frontier Crimes Regulation, 1901. 
The complaints were preferred to the Sab- 
Divisional Magistrate, who after a preliminary 
enquiry, submitted the record to the Deputy 
Commissioner with a view to the case 
being referred to ajirga under section ll 
of the Regulation. The Deputy Commis- 
sioner accepted the suggestion, by order 
dated the 18th August, and authorised the 
Sub-Divisional Magistrate to make the 
reference and nominate themembers. The 
reference was accordingly made and after 
enquiry and trial the jirga reported against 
all accused persons. The Deputy Com- 
missioner considered the report and by his 
order, dated 21st October, acquitted Juman 
Ram and convicted Bhola Ram under section 
497 and sentenced him to three years! rigorous 
mprisonment and to pay a fine of Rs, 100, 
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He also convicted’ Musanmat Zainab under 
section 30 of the Regulation and sentenced 
her to rigorous imprisonment for one year. 

Bhola Rim, through his Pleader Mr. 
Govind Das, has applied for revision of.the 
Deputy Commissioner’s order on the following 
three grounds:— ' : : 

(a) Regulation IIT of 1901 was no longer 
in force in the Leiah  Tahsil, which now 
forms part of the Muzaffargarh District. 

(b) The said Regulation does not apply 
to Hindus, but only to Biloches and Pathans. 

(c) The Leiah Tahsil having never Leen 
severed for the purposes of the said Regula- 
tion from the Dery Ismail Khan District 
to which it belonged at the time of coming 
in force of the Regulation, the only Deputy 
Commissioner who had jurisdiction to hear 
the case was the Deputy Commissioner of 
Dera Ismail Khan. E 

Game Shah v. Emperor (1) is sufficient 
authority to justify my entertaining this 
petition, and it is also authority for over- 
ruling ground: (a) as above set forth. 
It is a Division Bench ruling and as such 
binding on me. 

As regards the second objection, Mr. 
Petman has referred me to Punjab Govern- 
ment Notifications Nos. 720-A, dated the 
9th of July 1887, and 1156, dated the 15th 
of November 1887, both issued under the 
provisions of the Frontier Crimes Regala- 
tion of 1887. By the first of these 
notifications, the provisions of the Regulation 
of 1887 were (with certain „irrelevant 
exceptions) extended to the Bannu, Dera 
Ismail Khan and Dera Ghazi Khan Districts, 
and by the second, the provisions of the 
Regulation asa whole were extended to all 
persons, not being European British subjects, 
born or ordinarily residents in those districts. 
Regulation 1V of 1887 has been repealed 
by Regulation Ill of 1901, and though no 
new notification has’ been issued under 
section 1 (4) of the latter Regulation, the 
notifications issued under Regulation IV of 
1887 must be deemed to be still in force 
by virtue of section 24 of the General 
Clauses Act, 1897. Mr. Govind Das very 
properly admitted that his second objection 
failed and could not be supported. 

The third objection, like the first, is 
covered by the decision of the Division 
Bench in Game Shah v. Empsrori(1). 


(1) 8 P. R. 1903 Or; 102,P. L. RA19 03. 
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. L appreciate the force of, Mr. Govind 
Das’s argument that if the Regalation be 
held to be still in foreé in the Leiah Tahsil, 
as if it had never been severed from the 
Dera Ismail "Khan District, the logical 
inference is the Deputy Oomi miskionèr of 
thatdistrict and not the Deputy Commissioner 
of Muzaffurgarh District had jurisdiction | to 
refer this case to the jirga. This conten- 
tion is, however, opposed to the rüling 
cited and I must, therefore, overrule it. 

The result is that the petition fails and is 
rejected. 

Revision rejected. 


ALLAHABAD HIGH COURT. 
Catuinat Revrsioy Perrriox No. 700 or 1915. 
October 30, 1915. 
Present:—Mr, Justice Piggott. 
“SHBONANDAN AND ANOTHER—Á PPLICANTS 
versus 


‘EMPEROR—Opeostte PARTY, 

` Penal Code (Act XLV of 1860), ss. 880, 201, 511— 
Theft—Causing disappearance of document, attempt of." 

The accused brought a civil suit in the Court of~ 
the Subordinate Judge of Monghyr on the basis of 
a forged promissory note. The file of the case 
was sent for and kept in the Court of the Additional 
Munsif of J aunpur being required in connection with 
a suit pending in that Court and it somehow found 
its way to the house of an official of the Court. 
The accused got into the inner verandah of the 
house and removed the forged promissory note from 
the file. From that place, on being pursued, they 
tore it to pieces: 

Held, that they were guilty of an offence under . 
section 380, Indian Penal Code. [p. 649, col. 1.] 
' Held, further, that they were also guilty under 
section 201/511 of the Penal Code. [p. 649, col, 2.] 


Criminal revision against an order of the 
Sessions Judge of Jaufipur. 

Mr. Hamilton, for the Applicants. 

The Government Pleader, for the Crown. 

JUDGMENT.—The two appellants,. Sheo 
Nandan and Babu Nandan, were committed 
for trial on charges alleging against both of 
them, the commission of offences punishable 
under sections 380 and 201, Indian Penal 
Code: The charges were amended by the 
Sessions Judge, although under the circum- 
stances, ib does not seem to me that there 
is any clear reason why he should not have 
been content to proceed with the charges as 
originally framed, unless indeed, as I shall 
have occasion to remark presently, he was 
prepared to add a further charge against 
Sheo Nandan alone. However, in the result 
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both the accused: were convicted on the 
charge under section 380, Indian Penal Code 
and sentenced to rigorous imprisonment for 
three years each. Babu Nandan alone was 
convicted on the charge under section 201, 
Indian Penal Oode, and sentenzed to a further 
period of rigorous imprisonment for three 
years. The essential facts put forward by 
the prosecution in this case, may be stated 
thus. There was in the Court of the Sub- 
ordinate Judge of Monghyr the record of a 
certain suit filed on the basis of a 
promissory note. That promissory note was 
forged and the accused Sheo Nandan, who 
instituted the said suit, had been guilty in so 
doing of an offence punishable under sec- 
tion 471, Indian Penal Code, namely, using as 
genuine a document which he knew to be a 
forged document, and possibly also of the 
substantive offence of forging the said doeu- 
ment, punishable under section 467, Indian 
Penal Code, inasmuch as the promissory note 
in questiun purported to be a valuable 
security. Under circumstances which need not 
be set forth in detail, the’ record in question 
was sent from the Court ofthe Subordinate 
Judge of Monghyr to Jaunpur, where it was 
eventually placed. in the «custody of the 
Additional Munsif of Jaunpur being required 
as an Exhibit in connection with a suit pend- 
ing in that Court. On the 3rd of May 1915 the 
file received from Monghyr Court, somehow 
found its way to a, certain house in the 
city of Jaunpur which was jointly in- 
habited by two officials belonging to the 
Court of the Additional Munsif, namely, 
Babu Lal, suits clerk, and Sheo Dyal, decree- 
writer. The accused Sheo Nandan and 
Babu Nandan are alleged to have gone to the 
said house, to have obtained access io the 
Monghyr file and to have removed from it two 
papers, namely, the forged promissory note 
and the list of documents along with which 
the pro-note had been filed in the Monghyr 
Court. They ran away from the house with 
these two papers in their possession, Being 
pursued, they endeavoured to destroy the 
same by tearing them. They were, however, 
captured, and the two papers were recovered. 
n the Sessions Court, the case was tried ab 
length on the facts, the accused persons 
denying practically all the allegations against 
them and producing evidence in support cf 
an alibi. The only admission of any conse- 
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quence made by either of the accused, was 
that Sheo Nandan did finally admit the 
promissory note before the Court to be the 
_ one which he had produced in the Court of 
the Subordinate Judge at Monghyr in support 
of the claim made by him in that Court. 
On the evidence before him, the Sessions 
Judge came to the conclusion that both the 
accused had been guilty of theft of these two 
papers and had committed this offence ina 
building used as a human dwelling, namely, 
the house occupied by the witnesses Babu Lal 
and Sheo Dyal He held on the strength 
of various reported decisions of this Court 
that Sheo Nandan, being proved by the 
evidence to have committed the offence of 
forgery or of using as genuine a forged 
document in connection with which the 
charge under section 201, Indian Penal Code, 
was framed, could not himself be tried or 
convicted of causing evidence to disappear 
under the provisions of the latter section, 
He held this offence to be proved against 
Babu Nandan, convicted him on the charge 
under section 201, Indian Penal Code, and 
sentenced him to a further period of rigorous 
imprisonment for 3 years. In support of the 
appeal filed in this Court, I bave not been 
asked to examine in full detail the evidence 
with regard to most of the questions of fact 
which were contested in the Court below. 
1 accept the finding of the learned Sessions 
Judge that the alibi evidence produced by 
the accused in his Court is unworthy of 
credit. I hold it to be proved by over- 
whelming evidence that, on the date set forth 
in the charge, the accused Sheo Nandan and 
Babu Nandan were seen running away from 
the house already referred to with the 
witnesses Babu Lal and Sheo Dyal in pursuit 
of them, They were captured and the two 
papers set forth in the charge, namely, the 
forged promissory note and the list of docu- 
ments were recovered from the possession of 
one or other of them. With reference to the 
charge under section 201, Indian Penal Code, 
I have further examined the evidence on the 
strength of which the learned Sessions Judge 
has come to the conclusion that the offence of 
forgery, and, therefore, also the offence of using 
as genuine a forged document, had been 
sommitted in respect of the promissory note 
in question, and I conerr in the finding 
arrived at by the Court below on this point. 
Jt remains for me, however, to consider a 
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number of arguments which have “been 
addressed to me with regard to the pro- 
priety of the convictions affirmed by the 
Court below, and with a view mainly to 
obtaining a substantial reduction of sentence 
by reducing the offence of which the appel- 
lants have been convicted either to one of 
simple theft under section 379, Indian Penal 
Code, or possibly to one of simple mischief 
under section 426, Indian Penal Code. In 
this connection it has been necessary to 
examine with care the evidence given by the 
witnesses Babu Lal and Sheo Dyal. These 
men were in a difficult position, undoubtedly 
the record in question, namely, the file of the 
suit received from the Monghyr Court ought 
not to have been in the place where it was 
at the time referred to in the charge. 
Neither Babu Lal nor Sheo Dyal had any 
business to remove that record from the safe 
custody of the Court of the Additional 
Munsif, and one or the other of them was 
guilty of misconduct and liable to depart- 
mental punishment for having so removed 
“it. [tis not to be wondered at under the 
circumstances that each of these men en- 
deavoured in his evidence to throw the 
blame upoa the other, and that the state- 
ments of neither of them as to the precise 
circumstances under which that record 
eame to be at their house, or I may 
add, to the precise circumstances under 
which the accused Sheo Nandan and Babu 
Nandan put in their appearance, can be 
accepted as reliable. After allowing all due 
weight to these considerations, I am neverthe- 
less fully satisfied that the offence of theft 
in respect of these two papers was commit- 
ted by the appellants Sheo Nandan and 
Babu Nandan acting in concert, and was so 
committed thatit is not material for the 
Court, in view of the provisions of section 34, 


Indian Penal Code, to determine with 
certainty which of the accused actually 
removed either or both of the documents. 


There is clear and satisfactory evidence, 
apart from the statements of Babu Lal and 
Sheo Dyal, that the two accused ran out of 
the house with the aforesaid witnesses in 
pursuit, that they were captured at no great 
distance of the said house and that the 
two papers which formed the subject-matter 
of the theft, were recovered from the posses- 
sion of one or either of them in a damaged 
condition. J, therefore, regard the evidence 
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as proving that the papers in question had 
been taken from the possession of Babu 
Lal, or of Sheo Dyal, or of both of them, 
without the consent of either of them; and 
taking the circumstances of the case as a 
whole, I have no doubt that they had been 
taken dishonestly. With regard to the 
applicability of section 380, Indian Penal 
Code, rather than section 379, Indian Penal 
Code, it does not appear to me that the 
cross-examination of the prosecution 
witnesses in the Court below was very 
specifically directed to the point which has 
been made before me in argument. So far 
as the evidence goes, it seems to me to show 
that the theft jtock place in a verandah of 
the house situated on the inner side of the 
main door, and obviously forming part ofa 
building used as a human dwelling within 
the meaning of section 380, Indian Penal 
.Code. A further question has been raised 
as to whether theft of property from the 
person of the complainant would be liable 
to enhanced: punishment provided by section 
380, Indian Penal Code, merely because 
the complainant in question happened at 
ihe time to be in some building. As a 
matter of fact, in the great majority of 
cases, such a question would be otiose, 
because if a Court felt any doubt about 
applying section 380, Indian -Penal Code, it 
could feel no hesitation in convicting under 
section 451, Indian Penal Code. In the 
particular case now before me, I am content 
to say that, although the evidence of Babu 
Lal and Sheo Dyal as to the precise ‘ cirenm- 
stances under which the accused succeeded 
in effecting the removal of these papers, is 
conflicting and unreliable, it is certain on 
the evidence as a whole that the papers were 
removed from the file while the file was in 
the verandah of the house, and cannot 
reasonably be said to have been removed 
from the person of Babu Lal or of Sheo 
Dyal. I am satisfied, therefore; that the 
conviction under section 380, Indian Penal 
Code, was right and proper. With regard to 
the conviction of Babu Nandan under 
section 201, Indian Penal Code, a number of 
questions have been raised. I think the 
Court below in trying this charge was 
bound to come to a finding as to whether an 
offence under section .467 or section 471, 
Indian Penal Code, had or had not been 


committed. As already stated, I concur in 
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the finding which the learned Sessions 
Judge has arrived at on this point. It is, 
however, clear to me that no offence punish- 
able under section 201, Indian Penal Code, 
was actually completed. The evidence, the 
disappearance of which it was desired to 
cause, consisted of the two papers in respect 
of which the accused have been convicted . 
of theft, and then the papers cannot be said 
to have disappeared within the meaning of 
section 201, Indian Penal Code. They 
were recovered in a damaged condition, but 
for evidential purposes, so far as concerns 
the alleged offences under sections 467 ‘and 
471, Indian Penal Code, they are complete 
and fully available for the purposes of 
justiée. 

I should not be prepared to say 
that in this case, there had been even a 
temporary disappearance, setting aside the 
further question of law whether a temporary 
disappearance would be sufficient to fulfil 
the requirements of the section. Babu 
Nandan, therefore, can only be convicted on 
this part of the case of having attempted to 
cause the disappearance of these papers, 
that is to say, of an offence punishable under 
sections 201/511, Indian Penal Code, and I 
am satisfied that the maximum punishment 
which could be inflicted upon him under 
these sections, would be one of rigorous 
imprisonment for a period of one ‘and a 
half years. The question whether Sheo 
Nandan could or should at this trial have 
been further charged with offences under 
sections 471 or 467, Indian Penal Code, and 
of the legal effect of his not having been 
so charged or convicted, does not now arise; 
but Iam satisfied that there had been 
misjoinder of persons or charges in the 
Court Helow so far as the trial actually 
went. The position is perhaps a little 
awkward, in view of the fact that Sheo 
Nandan could not be convicted of any offence 
under section 201, Indian Penal Code, 
while he was undoubtedly guilty of the 
offence under section 380, Indian Penal Code, 
jointly committed by himself and Babu 
Nandan in the course of the same transac- 
tion. .At any rate there was nothing illegal 
about the joint trial as held. I shall have 
to interfere with the conviction and sentence 
in the case of Babu Nandan for. the reasons 
already stated; and taking all the circum- 
stances of the case into consideration, I am 
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_ot. prepared to say that .& severer punish. 
ment than rigorous imprisonment for a 
total period of three.-years seems to be 
required against this man in the interests of 
justice. The result is that I dismiss the 
appeal of. Sheo Nandan. In. the case of 
Babu Nandan, I affirm the conviction and 
Sentence under section 380, Indian Penal 
Code. .On the other charge I direct that the 
convietion be altered to one under sections 
201/511, Indian Penal Code, and the sentence 
reduced.to one of rigorous imprison:nent for 
one year, and I further direct that this latter 
sentence shall run concurrently with the 
sentence of three years’ rigorous imprison- 
ment passed on the conviction under section 


380, Indian Penal Code. 


Convictions affirmed. 





MADRAS HIGH COURT. 
+ Grinak Revision Case No. 554 og 1915. 
Criminan Revision PertTION No. 446 
or 1915. - 
November 8, 1915. 
- . Present:—Mr. Justice Kumaraswami Sastri, 
BASAVANA GOW D-— CCOMPLAINANT— 
j ~ PETITIONER ` 
: * versus 
. , KRISHNA RAO NALDU-——AcCUSED— 
"P RESPONDENT. 
| Criminal Procedwre Code (Act V of 1898), ss. 
485, 489— Complaint dismissed by District Magis- 
trate under s. 208, Criminal Procedure Code—No 
revision to , Sessions Court—Revision to High Court 
direct, if competent. 

Tt is not an inflexiblé rule that no revision lies to 
‘the High Court unless the party has first applied to 
"the Sessions Court. [p. 651, col. 1.] MN 

The jurisdiction conferred by the Criminal Pro- 
“cedure Code on the High “Court is wide and it ought 
mot to be fettered by any hard and fast rule. 
‚Cp. 651, col. 1.] 

Shafaqatullah v. Wali Ahmad Khan, 80 A. 116; A. 
NW. N. 11908) 25; 8 M. L. T. 124; 7 Cv. L. J. 48 and 
‘Bhuyan Abdus Sobhan Khan. In ve, 2 Ind. Cas. 846; 
.86 C. 643; 18 C. W. N. 653; 10 Cr. L. J. 190, explained. 
à Queen-Empress v. Chagah Dayaram, 14 B. 831, not 
"followed. 
` Petition, under sections 435 and 439 of 
the Code of Criminal Procedure, 1898, 
praying the High Court to revise the 
judgment of the Court of the District 
Magistrate of Bellary, in Calendar Case 
No. 8. of 1915. 
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. FACTS of the case appear. from the 
order. 

. Mr. S. Ranganatha Iyer, for the Accused, 
raised a preliminary objection that the 
revision was .incompetent inasmuch as the 
Sessions Court was not moved and relied 
on Shafagatullah v. Wal! Ahmad Khan (1), 
Bhu jan Abdus Sobhan Khan, Inve(2) and Queen- 
Empress v. Ohagan Dayaram (3) and uponthe 
practice of the Court. He also relied upon 
the fact that in section 498, where the same 
words occur, the High Court has held that 
the Sessions Court must first be approached 
before the High Courtis moved. E 

The Hon'ble Mr. B. N. Sarma, for the 
Petitioner, contended there was nothing in 
the Code warranting such a procedure. 


. ORDER.—The petitioner, who is the 
Reddy of the village and a man of means, filed 
a complaint before the District Magistrate 
charging the Acting Tabsildar of Siruguppah 
with having beaten him with a slipper.” 
The District Magistrate _ dismissed the 
complaint under section 203 of. the Code of 
Criminal Procedüre, 

The sworn statement of the complainant 
and the deposition of the witnesses examin- 
‘ed before the District Magistrate in the 
enquiry held by him under section 202, 
have been read and commented upon and 
I am of opinion that the evidence recorded 
certainly affords good grounds for further 
enquiry. I am unable to see any material 
discrepancy, or anything on the face of 
the record to warranta summary dismissal 
of the complaint. There can be little 
doubt from the evidence thatthe Tahsildar 
wanted the Reddy to supply him with 
milk, The evidence of the Revenue Inspector 
is to the effect that “there was some 
trouble between the  Tahsildar and the 
Reddy about the milk.” He professes. to 
have left the place just then, The petitioner 


4 


speaks to the assault and two of his 
witnesses state that the Tahsildar beat 
the complainant with a shoe and the 


discrepancies do not affect their credibility 
in any material way. There has not been 
any long delay-——at least no such delay as 


(1) 30 A. 116; A, W. N. (1908) 25, 8 M. L. T. 
7 Or. L. J. 48. 

(2) 2 Ind. Cas. 846; 36 C. 643; 13 C, W. N. 633: 1: 
Cr, L. J. 190. ; 2 ` 

(8) 14.B, 381. 
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“would warrant’ the throwing out of the 
case zn limine. 

I am of opinion that this is a case 
-that requires a full and - thorough investiga- 
tion. It is argued that no revision petition 
‘will lie to the High Court unless the 
“party has first applied to the Sessions Court 
and reference has/been made to Shafagatullah 
v. Wali Ahmad Khan (1), Bhuyan Abdus 
“Sobhan Khan, In re (2) and Queen-Empress v. 
Ohagan Dayaram (3). 

The jurisdiction confered by the Criminal” 
Procedure Code onthe High Court is wide 
and I do not think it ought to be fettered 
by any hard and fast rule. All that is laid” 
down in Bhuyan Abdus Sobhan Khan, In re (2) 
is that the High Court will not ordinarily 
interfere except on special grounds, when 
& party does afot exhaust his remedy by 
applying to the Sessions Court. This decision 
-was followed in Shafaqatullah v. Walt 
- Ahmad Khan (1). I do not think the cases, 
‘cited lay down any inflexible rule. Nor 
.do I think it desirable that any such rule 
‘sliould be laid down. In the present case, 
.the petition was admitted by Mr. Justice 
‘Ayling ‘and the papers have all been, 
printed. I see no grounds for refusing to 
‘act and- to'send the parties back to the Ses-- 
.Sions Court to begin the whole proceedings 
-de novo. 

. I set aside the orderof the lower Court 
‘and direct-that the case be proceeded 
with according to law. I direct that the 
‘complaint be transferred to tke District 
: Magistrate of Kurnool and disposed of by him. 
“1 do not suggest that the evidence of the 
‘witnesses referred to by me above, may not 
‘in the long run turn out to be not worthy 
. of belief, either after they are cross-examined 
or when other witnesses are examined. 
:All 1 wish to state is that at the present 
‘stage of the proceedings there is no reason 
‘to reject their evidence, : 
à . Petition allowed. 
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ALLAHABAD HIGH COURT. 
URIMINAL Revision No. 807 or 1915, - 
November 12, 1915. A 
Present:—Mr. Justice Piggott.’ - 
SOHAN LAL--APPLICANT: 
Versus 


EMPEROR — Opposite Party. - 
Criminal Procedure Code (Act V of '1898), ss. 285, 
charges— One — trial —AMis- 
joinder—Burden of proof—Penal Code (Act XLV of 
1860), s. 408—To "appropriate", meaning of—‘Mis- 


appropriate”, meaning of. ; 


Where an accused person is charged of having 
deceived a canal officer in obtaining certain papers 
from him and also of having misappropriated a certain 
sum of money, the prosecution is ‘entitled’ to ask 
the Court to go into both the charges.at a single 
trial, provided it takes upon itself the burden of 


‘proving that the facts alleged aganist the accused, 


are in fact so connected together as to form parts 
of the same transaction, or to be otherwise triable 
at a single trial under the provisions of section 
235 and 236 of the Code of Criminal Procedure.. [p. 


652, col. 2.] 


In connection with section 493, Indian Penal Code, 


‘the verb "to appropriate" means setting apart for 


orassigning to a particular person or use and to 
"misappropriate" means to set apart for or assign 
to the wrong person or a wrong use, and this 
act must be done dishonestly. [p. 653, col. 1.] 


‘Criminal revision against an order of the 


Sessions Judge of Meerut. uan 


.imprisonment. 


In order to avoid disputes 
„parties in the interval before the partition 


Mr. P. L. Banerji, for the Applicant. — 
The Assistant Government Advocate, for 
the Crown. 


JUDGMENT.—This is an application in 
revision by one Sohan Lal. The applicant 
was tried and convicted by a Magistrate 
on acomposite charge purporting to be laid 
under sections 403/417, Indian Penal Code, 
and received concurrent sentences of 
On appeal, the learned 
Sessions Judge has maintained the convictions 
as recorded, but has set aside the sentences of 
imprisonment and imposed in lieu thereof 
eumulative' sentences of fine aggregating 
Rs. 250. The essential facts may be stated as 
follows:—Sohan Lal was the servant of a land- 
holder named Musammat Sarvi Begam. There 
had been disputes between this lady and 
another co-sharer in her mahal, culminating in 
a partition which had finally been settled by 
the Revenue Courts and ordered to take 
effect from the month of July 1915. 
between the 


was to take effect, the Collector had ex. 
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ercised his powers under section 45o0f the 
United Provinces Land Revenue Act, 
TIL of 1901, and appointed the other co- 
sharer, MeharChand, an additional lambardar 
for the mahal in which he and Wusammat 
Sarvi Begam were both co-sharares, and of 
which Musammat Sarvi Begam had hitherto 
been the sole lambardar. The Magistrate 
who tried this ease in the first instance 
thoroughly appreciated this point, but the 
Jearned Sessions Judge seems to have been 
under some misapprehension concerning it. 
There could not be a separate lambardar 
for the.mahal known as "Mahal Bindraban," 
this being the name of the mahal assigned 
to Mehar Chand on partition, because no 
such mahal had yet come into existence. 
The intention of the Collector, no doubt, 
was that Mehar Chandshould exercise all 
the powers, perform all the duties and 
.enjoy all the rights of a lambardar in 
respect, of that portion of Mahal Sarvi Begam 
which had been assigned to him under 
the partition. Under these circumstances, 
an employee of the Canal Department went 
to the village, bringing with him the 
jamabandis or statements of account, show- 
ing the arrears of canal dues requiring to 
be realised from cultivators belonging to 
Mahal Sarvi Begam. This work of realiza- 
tion is ordinarily performed by the lumbardars, 
who are enabled, by the exercise of due 
diligence, to earn a small remuneration in 
the form of a percentage onthe dues collect- 
ed. In accordance with the Collector's order, 
the effect of which had been properly 
appreciated by the Revenue Authorities, two 
separate jamabandis or statements of account 
Had been prepared, one for that portion of 
‘the mahal of which Sarvi Begam was lambar- 
dar, and another for that portion of the 
mahal of which Mehar Chand had been 
appointed additional lambardar. The official 
entrusted with the conveyances of these 
jamabandis handed them both over to Sohan 
Lal. The latter proceeded to make all the 
necessary collections for the entire mahal in 
the name of his mistress, Musammat Sarvi 
Begam. He paid the money so collected in 
at the Tahsil, received the percentage due 


to the lambardar for collections made with “ 


dué diligence, and paid over the money so 
received to his mistress, Sarvi Begam. 
Théré is no suggestion that he made any- 
thing for himself out of the transaction. 
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He has been convicted of having deceived 
the canal official and thereby obtained pos- 
session of the jamabandé which was intended 
for Mehar Chand, and he has been further 
convicted of having criminally misappropriat- 
ed that portion of the canal dues which was 
paid to him on account of collections made 
in Mehar Chand’s division of the mahal. It 
is contended before me that both convictions 
are bad in law, and that in any case, the trial 
is bad, as the two alleged offences were not 
part of the same transaction and should 
not have been tried together. With regard 
to the alleged misjoinder of charges, my 
opinion is that the prosecution was entitled 
to ask the Court to go into the whole 
matter at, a single trial, provided it took 
upon itself the burden of proving thatall 
the facts alleged against the accused, were 
in fact so connected together as to form 
parts of the same transacticn, or to be 
otherwise triable at a single trial under 
the provisions of sections 285 and 236 of the 
Code of Criminal Procedure. This involves 
the further condition that, if the prosecution 
failed to make this out, the joint trial 
would be defective in law. In the view 
which I take of the facts of this case, 1 
need not labour on this point further. It 
seems to me that practically the prosecution 
assumed the burden of proving that the 
obtaining of a jamabandd for Mehar Chand’s 
division of the muhal, was deliberately done 
by the accused Sohan Lal, in order to 
enable him to collect dues appertaining to 
the said division of the mahal and to deprive 
Mehar Chand of the opportunity of earning 
the lambavdar's remuneration in respect of 
such dues, Ido not think that anything 
of the sort is made out by the evidence 
on the record. The Magistrate who tried 
the case was inclined to doubt the evidence 
of Muhammad Sadiq, the peon who handed 
over the jamabandis to Soban Lal: The 
Jearned Sessions Judge sees no reason to 
disbelieve the witness; but obviously his 
evidence does not prove anything regarding 
Sobhan Lal’s intentions at the time when 
he accepted delivery of the two jamabundis. 
When it is sought toestablishthe offence 
of cheating on the basis, not of any false 
representation with regard to past events 
or existing facts, but on the basis of a 
promise as to something to be done in the 
future, the prosecution is often faced with 
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ihis difficulty, that it has. to prove that the 
person making the promise had no intention 
atthe time of performing it. Assuming 
Muhammad Sadiq’s evidence to be true as 
it stands, ib would not, in my opinion, be 
safe to infer from this evidence that Sohan 
Lal did not at the time intend to pass on one 
of the two jamabandis left with him, to 
Mehar Chand. As regards the charge of 
criminal misappropriation, I am not prepared 
to hold that there is on this record sufficient 
evidence of dishonest intention on the part 
of Sohan Lal to warrant his conviction. The 
question of the respective rights and duties 
of the original lambardar and the additional 
lambardar of Mahal Sarvi Begam is notin 
itself absolutely clear, and may well have 
seemed extremely doubtful to the persons 
prinicipally concerned. Sohan Lal was, after 


all, a servant acting under the orders and in. 


the interests of his mistress. I am not 
prepared to assume against him that he 
knew he was causing wrongful gain to his 
mistress, or wrongful loss to Mehar Chand, 
by collecting these canal dues and receiving 
the remuneration therefor. There is no ques- 
tion in the present case of dishonest conver 
sion of money to his own use by the person 
accused. The charge is, therefore, based on 
the words “whoever dishonestly misappropri- 
ates”. The verb “to appropriate” in this 
connection means setting apart for, or assign- 
ing to, a particular person or use; and to “mis- 
appropriate,” no doubt, means to set apart 
for or assign to the wrong person or a wrong 
use, and this act must be done dishonestly. 
The evidence on the record does not satisfy 
me that when Sohan Lal handed over to his 
mistress the money, which was after all only 
the due payment for work which he had 
himself performed, he was acting dishonestly 
within the meaning of that word.as -used in 
the Indian Penal Code. I, therefore, accept 
this application, set aside the conviction and 
sentence in this case and acquit Sohan Lal 
of the offence charged. The. fine, if paid, 
must be refunded. 
i Application accepted, 
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MADRAS HIGH COURT. 
Crvit Reviston Perrtions Nos. 925 ann 926 
or 1914. 

PE October 12, 1915. 
Present;—Mr. Justice Abdur Rah'm and 
Mr. Justice Spencer. 

In re KALLARU RAMALINGAM AND 
ANOTHER— PETITIONERS IN C. R. P. No. 925 
In ve, THUPILI SUBBRAMAYYA AND 
ANOTRER-- -PerrroxgnRs IN C. R. P. No. 926. 
Criminal Procedure Code (Act V of 1898), ss. 416, 

195—Forgery, not by party to any judicial proceeding 
— Proceedings, if maintainable. 

Section 476, Criminal Procedure Code, applies 
only where the. offences mentioned in section 195, 
Criminal Procedure Code, are committed by the 
person or inthe circumstances mentioned therein. 
Lp. 654, col. 2; p. 655, col. 2.] 

Therefore & Munsif has no jurisdiction to take 
action under section 476 against the executant and 
attestors of a document found to be forged who 


were not parties to any proceeding before the Court, 
[p. 656, cols. 1 & 2.] 


Abdul Khadar v. Meera Saheb, 15 M. 224; 2 M: L. J. 


.148 ;2 Weir 174, followed. 


Akhil Chandra De v. Queen-Empress, 22 C. 1004; 
Dharmadas Kawar v. Emperor, T. O.L, J. 373; 12 0, 
W. N. 975; 7 Or. L. J. 840 Jadunandan Singh v. 
Emperor, 4 Ind. Cas. 710; 10 C. L. J. 564; 14 C. W. 
N. #30; 87 C. 250; 11 Or. L. J 87; Aiyakannu Pillai 
v. Emperor, | Ind. Cas. 597; 4 M. L., T. 404; 19 M. 
L. J. 42; 9 Cr. L. J. 4l; 82 M. 49 at p.57 In re 
Devji 18 B. 581; Im re Keshav Narayan, 17 Ind. Cas. 
720; 13 Cr. L. J. 848; 14 Bom. L. R. 968; Girwar 


Prasad v. Emperor, 1 Ind. Cas. 306; 9 Or. L. J. 219: 6. 
A. L, J. 392, referred to. 


Petition, under section 115 of Act V of 
1908 and sections 15 of 24 and 25 Victoria, 
Chapter 104, prayirg the High Court to 
revise the order of the Court of the Principal 
District Munsif of Nellore, in his pro- 
ceedings dated the 20th October 1914 in Ex- 
tracrdinary Appeal No 1281 of 1914, (Small 
Cause Suit No. 74 of 1902) sending the 
petitioners to nearest First Olasa, Magistrate, 
o offence punishable under section 467, 
Indian Penal Code. E 
: Mr. T. V. Venkatarama Iyer, for the Peti- 
tioners. 


Mr.C. Madhavan Nair, for the  Govern- 
ment. 


JUDGMENT. 


ABDUR Raum, J.— These are applications to 
set aside an order under rection 476, 
Criminal Procedure Code. The order waa 
passed by the District Mansif in the course 
of a certain execution proceeding in his Court, 
It appears that the property attached in 
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executizn of the decree was alleged to have 
been sold by the judement-debtor to a third 
pérson and the vendee put in a claim. Tha 
consideration for the deed o* sale was two 
promissory notes which the learned District 
Munaif had reasons to suspect were forgeries. 
The claimant did not appear in support 2f his 
claim, but the District Mansif examined the 
executant of the promissory notes as well as 
an attestor of one of the promissory uotes and 
he then cama to the conclusion that the 
petitioners, 1.6, the executant of the notes 
and thé attestors should be prosecuted, as 
he was of opinion that the notes were 
forged documents. The question before us 
is whether section 476 applies at all to 
this matter; The section says that any 
Civil, Criminal or Revenue Court may order 
prosecution with reference to any’ offence 
feferred to in section 195 and committed 
before it or brought under its notice in" the 
course of 4 judicial proceeding. The question 
we have to decide is whetherthe terms of 
that section are satisfied where, as here, one of 
the offences mentioned in section 195 of the 
Criminal Procedure Code has been committed 
Lut not by any party to any proceeding before 
the Court; The offences charged fall within 
clause (c) to section 195, which says “no 
Court shall.take cognizance of any offence 
described in section 463 or punishable under 
. Sections 471, 475 or section 476 of the same 
Code, when such offence has been committed 
by a party to any proceeding in any Court in 
respect of a document produced or given 
in evidence in such preceeding except with 
the previous sanction,” etc. In this case, the 
óffence of forgery, if one was commit- 
ted, was not committed by any ‘party to 
any proceeding’ before the Court execut- 
ing the decree, and if that qualification is 
to be imported into section 476 the District 
Munsif had no jurisdiction .to make the order 
in question. The decisions on the point are 
conflicting. In Calcutta, the opinionis divided. 
The view laid down in Akhil Chandra De v. 
Queen-Empress (1) is that section 476 must 
be construed as being entirely self-contained 
and that we are only to refer to the offences 
mentioned in section 195 without any of the 
restrictions or qualifications that are to be 
found taere as to the cirenmstances in which 
the offence is committed. But apparently a 


uj 22.0, 2004 . 
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different view prevailed in the: cases reported 
as Dharmadas Kawar v. Emperor (2) and 
as Jadunandan Singh v. Emperor (3). I 
may mention that the case in 22 Calentta 
was under section 478, Criminal Procedure 
Code, and not 476, Criminal Procedure Code; 
but so far as the question before us, is 
concerned, it does not appéar that that would 
make any difference. The cases in 7 Calcutta 
Law Journal and 37 Calcutta are both under 
section 476 and the learned Judges in the 
latter case seem to have gone rather fully 
into the matter and considered the authorities 
on the point. In this Court, there is only one 
decision which is-directly in point, viz, 
that reported as Abdul Khadar v. Meera 
Saheb !4) where the learned Judges ex- 
pressly lay down that section 476 applies 
only to the offences mentioned in section 195 if 
they are committed by the person or 
mentioned therein. 
There is, however, a dictum of Sankaran 
Nair, J., in a Full Bench case in Acyakanuu 
Pillai v. Emperor (5'. There the learned 
Judge observes that the operation of sec- 
tion 476 is not confined by the restric- 


tions mentioned in section 195. That 
was a mere obiter diclum unnecessary 
for the decision of the question before 
the learned Judges. Two decisions of 


the Bombay High Court have been brought 
to our notice, viz. those reported as In rè 
Devi (6) and as In re Keshav Narayan 
(7°. Both support the view in favour of thé 
wider interpretation of section 476. We 
have also been referred to a case in Gerwer 
Prasad v. Emperor (8), but that case 
is not a clear authority in support of either 
the one or the other position. The question 
is certainly not free from difficulty, but we 
thought we could dispose of it at once as it 
was fully argued before us. On the whole, 
Tam inclined to follow the view taken in 
15 Madras. One circumstance which does 
not appear to have been noticed in any of 
the reported decisions, is that some guidance 


(2) 7 ©. L. J. 378; 12 C. W. N. 576; d L. J. 340. 

(3) 4 Ind. Cas 710; 37 C. 250; 10 ©. L. J. 564; 14 
C. W. N. 330; 11 Or. L. J. 37. 

(o 15 M. 224, 2 M. L. J. 148; 2 Weir 174. 

5) 1 Ind. Cas. 597; 32 M. 49 at p. 57; 4 M. L.T. 
404; 19 M. L. J. 42; 9 Or. L. J. 41, 

(6) 18 B. 581. 

(7) 17 Ind. Cas. 720; 14 Bom, L. R, 968; 13 Or. L. 
J. 848. 

(8) 1 Ind. Cas. 306; 6 A. L. J, 392; 9 Or. L. J. 219 
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as to the scope of section 476 is afforded by 
the heading to Chapter X XXV, which shows 
the class of offences, which is intended to be 
dealt with in the chapter in which section 
476 occurs. The heading of the Chapter is 

“proceedings i in case of certain offences affect- 
ing the administration of justice.” If the wider 


interpretation contended for on behalf of: 


.the Crown were to be adopted, then the 
section would apply to cases which have 
no relation whatever to the administration 
of justiee. 


notice of a Court and yet the forged document 
was not intended to be used and was never 
in fact used in connection with any 
proceeding. I may say that if the 
language of section 476 was Glear, we would 
be bound to give effect to it apart from 
the ‘heading of the chapter. But the 
language not being clear to show how 
much of section 195 is to be imported, I 
felt myself justified in deriving light from 
the description of the chapter which begins 
with section 476. I may observe that the 
learned Judges who decided the case of Akhil 
Chandra De v. Queen-Empress (1) remarked 
that if the narrower interpretation of section 
478, Criminal Procedure Code, were upheld, 


no meaning could be given to the words 


of that section—the same words occur. in 
section 476, Criminal Procedure Code, as 
well —" or brought under its notice in the 
course of a judicial proceeding.” With all 
respect .to them, ib seems to me that they 
aire under some misapprehension as to this, 
If an offence of the nature described, is 
committed by a party to a proceeding, the 
. Coürt before whom the proceeding lay, can 
give sanction under section 195; but süppose 
that every matter is brought under the 
notice of another Court in the course of 
another judicial proceeding to which the 
offender is not a party, then the use of 
section 476 comes in and the Court under 
whose notice it is brought can make an order 
under that section. 

- J, therefore, hold that the order in both the 
cases must be set aside. 


_Spuncer, ` J —— The. question 
difficulty. In Im re Keshav Narayan (7), 
Batchelor, J., observes “all that is required 
by section 476, is that such an offence as 
is there (i.e. in section 195) referred to, 


is full of 
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forgery was committed and brought to the. 


‘any proceedings 
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should be sither committed before the Court 
or brought under its notice in the course 
of a judicial ‘proceeding. I think that as 
faras possible, we should give effect to the 
plain wording of the section and not introduce 
anything that is ‘not there. But in this 
case if we give the fullest scope to the 
words “brought under its notice in the 
course of a judicial proceeding,” it will have 
the effect of giving Courts & very wide 
power to arrest and send persons to trial 
even when the offences have no direct 
connection with any proceeding in Court, 
as for instance, where some statement ‘is 
elicited in the cross-examination of a witness 
as toa previous act of forgery committed by 
him. In the Indian Penal Code, forgery 
comes under the class of offences relating 
to documents and not under the class of 
offences against public justice, which includes 
offences under sections 191 to 929. In this 
way, the powers of Courts will be enlarged 
beyond the scope of the heading of Chapter 
XXXV, Criminal Procedure Code, in which 
section 476 occurs. There is also consider. 
able force in the observation in Akhil 
Chandra De v. Queen- Empress (1) that if sec- 
tion 476 is to be read as aualified by the 
circumstances referred to in section 195, 
then it is difficult to give any meaning to 
the words in sections 476 and 478 “or 
brought under the notice of any Civil, 
Criminal or Revenue Court in the course of 
a judicial proceeding". But the case of 
Girwar Prasad v. Emperor (8) is an in- 
stance of an offence which was brought to 
the notice of a Civil Court in the course 
of a judicial proceeding, and yet, withont 
being an offence committed in relation to 
in that Court, was an 
offence the administration of 
justice. 

It may also be observed that when, 
as here, a person who is noi a party to 
any proceeding in any Court, is accused of 
committing forgery in respect of a document, 
no sanction is required before he is 
prosecuted. 


affecting 


I, therefore, agree in the absence of | any 
conflicting decision of this Court, with my 
learned brother's decision, which finds support, 
in Abdul Khadar v. Meera Saheb (4), the only 
decision directly on the point in this Court, 

_ Petition allowed; Order set aside, 


- 
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Jn re DAMODARA NA:DU. 


MADRAS HIGH COURT. 
URIMINAL Revisron Case No. 479 or 1915. 
Criminal Revision Permon No. 381 
or 1915, 

November 8, 1915. 

Present: —Mr. Justice Kumaraswami Sastri, 
Inre DAMODARA NAIDU AND ANOTHER— 
AQCUSED—PETITIONERS. 

Madras Abkari Act (I of 1886), s. 56 (b)—Licensz 
for sale of arrack 32 degrees under proof, sale in 
breach thereof—Adulteration—Allowance of 2 per cent. 
Jor wastage under r. 229, Standing Orders of the Board 
of Revenue how far defence—Standing Orders of 
Board of Revenue, v. 229, scope of—Abkari prosecution— 
Technicality of offence, whether can be considered by 
Court. 

Rule 229 of the Standing Orders of the Board of 
Revenue, which directs Abkari officers to allow 
wastage in bottling up to 2 percent. is only a 
departmental rale for the guidance of its subor- 
dinates, the margin of 2 per cent. being fixed as an 
allowance for evaporation in cases where there is 
xeason to believe thatthe diminution in strength 
is due to natural causes. Itcannot be construed to 
mean that licensees can adulterate arrack so long 
as they do not exceed 2 per cent. over the strength 
mentioned in the permit. 

The rule nob having been made under section 69 
of the Madras Abkari Aot, 1886, has nob the force of 
law and cannot be read as part of the Aot. 


Under section 55 (b) of the Abkari Act, an offence 
ig committed the moment a person sells arrack 
below the strength specified in the permit, no matter 
what the cause of the variation may be. ‘The fact 
that the offence is only technical, is not a matter 
for the Court, but one for the officers instituting 
the prosecution. 

Petition, under sections 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the judgment of 
the Court of the Joint Magistrate of Nega- 
patam, in Criminal Appeal No. 25 of 1915, 
preferred against the judgment of the Court 
of the Stationary Second Class Magistrate of 
Negapatam, in Calendar Case No. 31 of 1915. 

FACTS of the case appear from the 
judgment. 

Dr. S. Swaminathan, for the Petitioners.— 
The conviction is not sustainable. Rule 229 
of the Standing Orders of the Board of 
Revenue allows a wastage of 2 per cent.’ The 
offence is after all only technical. 


Mr. P. R. Grant, for the Government.—The 
rule in question is a departmental rule for the 
guidance of officers. The 2 per cent. 
allowed by it, is for evaporation by natural 
causes and not for adulteration. Further, the 
rule “not having been made under section 
69, has not the force of law, nor is it a part 
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of the Act.. Technicality of an offence is only. 
for the consideration ‘of officers instituting 
& prosecution, and not for the Court, 
The offence is complete the moment 
arrack below the strength specified in the 
permit is sold. 

ORDER.—The terms of the license are 
specific and the privilege extends only to the 
sale of arrack 32 degrees under proof, Sec- 
tion 56, clause (b), of the Madras Abkari 
Act, 1886, renders any person who does any 
act in breach of the conditions of his license 
punishable with imprisonment which may 
extend to three months or with fine extending 
to Rs, 200 or with both. 

The evidence in the case shows clearly that 
Spirits over 32 degrees was sold and the only 
question is whether rule 229 of the Standing 
Orders of the Board of Revenue, which 
directs Abkari Officers to allow wastage in 
bottling up to 2 per cent., can be pleaded 
as a defence to a prosecution under section 56, 
clause (5). ; : 

Ido not think the rule can be construed 
to mean that licensees can adulterate arrack 
so long as they do not exceed 2 per cent. over 
the strength mentioned inthe permit. It is 
only & departmental rule for the guidance 
of its subordinates and fixes a2 per cent. 
margin as an allowance for evaporation in 
cases where there is reason to believe that the 
diminution in strength is due to natural 
causes. 

The rule was not made under section 69 
of the Madras Abkari Act and is, therefore, 
not one having the force of law, or a rule to 
be read as part of the Act. 

Under the Act, an offence is committed the 
moment a person sells arrack below the 
strength specified in the 'permit-—no matter 
what the cause ofthe variation may be. It 
is true that the offence may be only technical,. 
but this isa matter for the officers instituting 
the prosecution. 

In the present case, both the Joint Magis- 
trate and the Sub-Magistrate have believed 
the evidence of the Sub-Inspector and I 
do not think I ought in revision to go behind 
their findings of fact. The evidence of the 
Sub-Inspector shows that even the 2 per 
cent. margin was exceeded when he tested 
the arrack. I see no ground for interfering 
with the conviction or sentence and dismiss 
the petition. 

Petition dismissed. 
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AKBAR HUSSAIN SARIB v, SHOUKHAH BEGAM BAHEBA, 


MADRAS HIGH COURT. 
Cru Aresar No. 311 or 1913. 
October 18, 1915. 

Present: Mr. Justice Coutts-Trotter and 
Mr. Justice Srinivasa Aiyangar. 
AKBAR HUSSAIN SAHIB AND ANOTHER— 
PLAINTIFFS-—À PPELLANTS 
versus 
SHOUKHAH BEGAM SAHEBA (DIED) AND 


OTHERS—~DEFEN DANTS— RESPONDENTS. 

Muhammadan Law—Muta marriage, distinctive 
features of—Co-habilation and repute, whether sufficient 
to raise presumption of legitimacy—Acknowledgment by 
father or family, necessity of. 

‘Muta’ is the lowest form of marriage known to 
Muhammadan Law--so low as to be practically 
indistinguishable from concubinage, The two known 
features abont it are, first, that there must be a 
definite period for the marriage to last either in 
this world or in the next or in both, and secondly, 
that asum of money must be paid to the bride as her 
dower. [p. 657, col. 2.] 

None but children who are in the strictest sense of 
the word spurious are considered incapable of inherit- 
ing the estate of their putative father. [p. 658, col. 2.] 

Mere continued cohabitation does not suffice to 
raise sucha legal presumption of marriage as to 
legitimize the offspring, there must be, besides 
cohabitation and besides pronf of parentage, something 
in the nature of acknowledgment, either expressed 
or by conduct, on the part of the reputed father or 
his family. [p. 659 ool. 2; p. 660, col. 2 ] 

Appeal against the decree of the Court of 


the Temporary Subordinate Judge of Guntur, ` 


in Original Suit No. 17 of 1911. 

Mr. V. Ramesam with him Messrs. 
J. Janakiramayya and A. N. Sitarama Sastra), 
for the Appellants. 

Messrs, T Rangachariar and T. Rama- 

handra Rao, for the Respondents. 


JUDGMENT. 


Courts-Trorrer, J.—This is an appeal by 
t wo youths, who are the sons of a lady called 

Mahfil Nagir Bee. They bring this action 
against a number of relatives of the late 
Nawab of Masulipatam, as he was called 
by courtesy, to have it declared that they 
are the legitimate sons of the late Nawab 
and entitled to take part in the partition of 
his landed property. 

The question that has to be determined can 
be put in two ways. In the first plaze, has 
it been affirmatively shown that Mahfil Nagir 
Bee was a wife of the late Nawab? Secondly, 
it may be put in another way—do the known 
circumstances of the relations of the Nawab 
and his family to Mahfil Nagir Bee lead to 
the presumption that a marriage must have 


42 


taken place, though no definite date can be 
assigned? 


The first question, therefore, is one of fact 
—isit true or is it proved that a marriage 
actually took place between the Nawab and 
this lady ? If she was married to the Nawab, 
itis not contended that she was married in 
any other form except the lowest form of 
marriage known to Muhammadan Law, tiz., 
mula marriage, which is said by some to 
be so lowa form of union as to be practi- 
cally indistinguishable from concubinage. 
The two known features about it are:—first, 
there must be a definite period for the 
marriage to last either in this world or in the 
next or in both— which in this case is said 
to be 99 years—and secondly, a sum of money 
must be paid to the bride as her dower—and 
it is said in this case that a sumof Rs. 525 
was paid to this girl. The history of Mahfil 
Nagir Bee is inevitably bound up with that 
of another lady, called Dildar Bee, who was 
a witness in this case. They were acquired 
from their parents, who were poor and un- 
knewn, by the senior wife of the Nawab, 
when they were little children six or seven 
years old. Their parentage seems to be very 
vaguely’ known to anybody, including 
themselves. There were apparently Hindus 
and pariahs by caste, and became converted 
to Muhammadanism after their introduction 
into the zenana of the Nawab. In the year 
1887, the shadi wife of the Nawab was taken 
ill, and after a few weeks’ illness, she died 
in child-birth. That we know to be on the 
23th November 1887. The story told by 
the appellants is that shortly afterwards--a 
few weeks after the death of the shadi wife— 
the Nawab proceeded in turn to contract 
muta marriages with both Mahfil Nagir Bee 
and Dildar Bee; and it seems clear that more 
or less about the same time, he did no donbt 
contract a muta marriage with another young 
woman in the zenana, namely Fiza Bee. 
Several witnesses were called for the appel- 
lants to establish the allged celebration in 
Madras of the muta marriage with Mahfil 
Nagir Bee Most of the witnesses identified 
the occasion by reference to some other 
events. One of the events by which some 
of them tried to fix it, is by reference to the 
marriage of a lady, called Amthus Salam 
Begam, who is the 5th defendant in this case. 
They say Dildar Bee and  Nagir Bee’s 


may 
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marriages were a little before that of Amthus 
Salam. But, unfortunately, the marriage 
"register has been produced and itturnsout that 
‘that marriage was not. celebrated till the 
year 1892; and, therefore, these witnesses 
must, at any rate, be entirely mistaken when 
they imagined themselves to be consistent in 
‘fixing the occasion of the marriage of Mah4l 
:Nigar Bee with reference to that of Amthus 
‘Sdlam Begam. Another method of identi- 
-fying, adopted by some other witnesses, was 
--by refarence to the marriage of Fiza Bee, and 
those of them who adopted this method are 
‘all agreed that, of the three girls, Fiza Bee 
‘was the ‘one married last. A letter which 
‘was produced—Hxhibit XXXlI—a letter 
"written by the Nawab toa friend, is dated 
17th April 1887, and it specifically recites 
‘that on that date, he had just married Fiza 
Bee as muta wife. After that, it becomes 
‘impossible to place any reliance on these 
‘witnesses, as it is clear on their own showing 
‘that it was more than six months out by this 
last method, and five years out by the other 
method of fixing it by the marriage of 
‘Amthus Salam Begam, 


. But, apart from these special difficulties, 
the general tenor of the story bristles with 
improbabilities. Although this took place in 
Madras, where the Nawab had a house and he 
,Was apparently very well known in the society 
‘of his equals, every single witness that speaks 
to the marriage .comes from Masulipatam. 
having lived there all his and her life, as the 
case may be, and just "happening by some 
‘happy coincidence to make a journey to 
Madras, in time to witness this ceremony. 
"Not a single witness is called who was pre- 
sent on the occasion and who isa native of 
Madras. For this, the explanation is sug- 
gested that natives of Masulipatam would be 
the only persons whom the plaintiffs would 
probably. be in a position to influence to 
invent the story of the marriage. The 
learned Judge has heard all the witnesses and 
weighed all the documents and he has come 
Xo the conclusion that this alleged, marriage 
is not proved to have taken place, and from 
that conclusion, 1 do not dissent. 

.. Next comes the much more important 
‘question, ‘whether, although it has not been 
specifically proved as ata definite date, the 
„circumstances in this case are such that the 
law will presume that a marriage between 


‘deemed legitimate,” 


connection, .and where there is 


"having taken place;" 


‘Khan 


these persons took lae, 1 do not propose 
to deal with this matter at very great length; 
but we have had long and learned arguments 
about it; and -onb of respect to them, I will 
refer to some authorities that were cited.. .I 
refer to the authorities for the purpose of 
ascertaining on what &ónditions, what evi- 
dence and what proof.rests the presumption 
whieh undoubtedly is to be found in Mu- 
hammadan Law with regard to legitimacy in 
certain cases.. The first case is Khajah 
Hidayut Oollah v. Rai Jan Khanum (1). ‘In 
that case, there was cited in argument a 
passage from Macnaghten’s Muhammadan 
Law, and that was emphasised `- in the juda- 
ment, That passage is to this effect:— “None 
but children who are in the strictest sense, of 


‘the’ word spurious, are considered incapable 


of inheriting the estate of their putative 
“father. The evidence of persona who would, 
in other cases, be considered incompetent 
witnesses is admitted to prove? wedlock, and, 
‘in short, where by any possibility a marriage 
may be’ presumed, the law will’ rather do 


‘so than bastardize the issue, and whether 
.& marriage be 


simply voidable -or void 
offspring of ib -will be 
Having qudted this 
passage, their Lordships ‘say on page 3'8: 
“The effect of that appears to be, that where 
w child has beén born to a father of a 


ab initio, the 


.mother, where there ‘has been not ‘a mere 


casual concubinage, but &' more permanent 
no insur- 
mountable obstacle to such a marriage, then, 
according to the Muhammadan Law, the pre- 
sumption is in favour of such marriage 
and on page 324, they 
summarise the state o facts, which they 
held in that case’ as sufficient to inv ke 
the presumption of law, thus: “Now all 
the facts which are there stated, upon the 
princ'ple of assumption, appear to us to 
be maintained by the evidence in this cane; 
namely, that Musammat Raijan ‘did 
associate with Fyz Ali Khan; that she 
‘did remain with the females of the house 
of Fyz Ali Khan; that Saadat Alt 
was born of her ventere and as 
to his being the offspring of Fyz Ali Khan, 
we think that is a circumstance necessarily 
+o be inferred from the previous facts.” 


^ (0) 8 M. L A. 205; 1 Sar. P. C, J. 282; 18 E. R, 6.0, 
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- The next case cf importance was decided 
in Ashrufood Dowlah Ahmed Hossein Khan 
Bahadoor v. Hyder Hossein : Khan (2). In that 
case, their Lordships considered the earlier 
ease and considerably modified the extent 
of the doctrine there laid doxn; and they 
cited a passage, which’ has been quoted 
at the Bar, from a certain book on In- 
heritance by Mr. Bailey as making the 
broad assumption that “mere continued 
cohabitation suffices to raise such a legal 
presumption of marriage: as to legitimatize 
the offspring.” This statement drops the im- 
portant qualification “with acknowledgment. " 
I should mention that the word ‘questioning’ 
in the report is a mistake for ‘making.’ 

Their Lordships go on: “No decision can 
be found there (that is, of the Privy Council) 
which supports so broad an assumption, or 
which, when ‘rightly understood, is in con- 
flict with the law as stated by the Priests 
in this case. The presumption of legitimacy 
from marriage follows the bed, and whilst 
the marriage lasts, the child of the woman 
is taken to be the husband's: child. But 
this presumption follows the bed, and is 
not  antedated by. relation” and so 
forth. Then they go on: - "These presump- 
‘tions are inferences of fact. They are 
built on the foundations of the law, and do 
not widen the ground of legitimacy by con- 
founding concubinage and marriage." Then 
they quote a passage from another ease cited 
before us, Mahomed Bauker Hoossain Khan 
Bahadoor v. Shurfoow Nissa Begum \3), and 
‘then they explain the passage in Khajah 
Hidayut Oollah v. Raigan Khanum 1) 
which I have already referred to, and 
‘they say this:— The cohabitation allnded 
to in that judgment was continual; it was 
“proved to have preceded conception and to 


have been between a man and woman co-. 


habiting together as man and wife, and 
having that repute before the conception 
‘commenced; and the case decided that not 
cohabitation simply and birth, but that co- 
habitation and birth with treatment tanta- 
mount to acknowledgment, sufficed to prove 
legitimacy. The presumption throughout the 
whole judgment is treated as one of fact. . 

"It would be much to be regretted if 


any variance on this important d 
(2) I1 M. L À.94at p. 118,7 W. R1 (P.0), 1 
oe P. C. J. 659; 2 Sar. P. C. J. 228: 20 E. R. 37. 
(381 I A. 186; 8. W.R. (Pa €.) 87; 1 Suth, P. C. 
“5, 400; 18 ax P. CO. 1. 128; 19 EB, R. 491. 


arose between the decisions: of the Oourta 
and the text of the-Mubammadan Law of 
legitimacy, as understood and declared by 
the High Priest, connected as their law 
and religion are, Such a variance exists 
between the law as expounded in this case 
and the position. contgined in Mr. Campbell’s 

judgment, that ‘mere continued cohabitation 
suffieies toraise such a legal presumption 
of marriage as to legitimize the offspring; ” 
acd, therefore, they adhered to the stricter 
view of the law which they had understood 
to be endorsed by the Muhammadan Priests; 
namely, that besides cohabitation and besides 
proof of parentage, there must be some. 
thirg in the nature of acknowledgment, 
either expressly or by conduct, on the part 
of the reputed father, to raise the presump- 
tion of legitimacy. But, given these facts, 


. then their Lordships are ready to apply the 


presumption. 


The next case of importance is Ranee 
Khujooroontssa v. Musammat R ushur Jehan (4). 
On page 311 they discuss the same question 
(under different circumstances) as is discussed 
in this case, whether a lady called Bibee 
Loodhun is a concubine or a wife. They 
say:— Itis an undisputed fact that Nuzeeroo- 
deen, the son of Bibee Loodhun, was 
treated by his father and by all the mem- 
bers of the family as a legitimate son. It 
is not that he was on any particular occa- 
sion recognised by his father, but that he 
always appears to have been treated on the 
same footing as the other legitimate sons. 
This of itself appears to their Lordships 
to raise some presumption that his mother 
was his father’s wife. That such a presump- 


: tion arises under such circumstances, appear 


to have been laid dowa in Khajah Hidayut 
Oollah v. Rat Jan Khanum (1), and then they 
quote a passage from that judgment; and their 
Lordships observe, on page 312: — “It appears 
to their Lordships, therefore, that the 
undoubted acknowledgment by the father 
and by tne whole family of the legiti-- 
macy of Nuzeeroodeen raises ‘some pre- 
sumption of the marriage of his mother. 
But it is said that that presumption is 
rebutted.” Then they discuss the evidence 
as to that and come to the conclusion that they 
are not justified in holding:the presumption 


(4j FTA, 291; °C. 1891; 26 WW. R. 36, 
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rebutted. Thatis quite consistent with the ` 


judgment of the Privy Council in Ashrufood 
Dowlah Ahmed Hossein Khan Bahadoor v. 
Hyder Hussein Khan (2), because in that 
case, there was evidence of acknowledgment 
not only by many members of the family, 
but by the alleged husband and father him- 
self. 


Approaching the facts of this case in the 
light of these decisions, what do we find? 
The plaintiffs’ evidence is almost silent 
as to what happened to Mahfl Nagir Bee 
after the year 1887. Ske must have passed 
herself, so far as anything is known about 
her, either as a wife or a concubine of the 
Nawab. Plaintiffs, I suppose, elected to 
rely upon their story of a definite and specific 
marriage. The defendants’ witnesses, when 
they were talking about Mahfil Nagir Bee! at 
all, were only occupied in trying to make out a 
charge of adultery against the Nawab; and 
with regard to what took place inside the 
palace house s£ the Nawab, with regard to his 
treatment of the lady, with regard to his and 
anybody else's treatment of the children, 
we are left in almost entire darkness. A 
few sentences are laboriously picked out from 
the evidence of the witnesses, but they 
really amount to almost nothing. There is 
'& statement by the eldest shadi son, Hussain 
Ali, in his deposition:— “Mahfil Nagir Bee 
‘and Dildar Bee were living with us at 
Madras, till my father’s death.” That is all 
that the learned Vakil for the appellants can 
pick out of the evidence which directly 
bears on the relations between these ladies 
and the Nawab, with one exception, and 
that is the evidence of Dildar Bee, the other 
lady, who isin the same position as Mahfil 
Nagir Bee, whose children are threatened 
with bastardy—-and of course she has the 
strongest possible motive for making out the 
position as favourable to the appellants; 
further, she herself brought a suiton behalf 
of her children for exactly the same purposes 
as the present appellants bring this suit. 
Undoubtedly she says that they were treated 
by the Nawab as the children of his wives; 
because that is the plain meaning of the 
answer given in the examination-in-ehief, 
That is all there is for inferring what took 
place between, let us say, 1887 and 1898 
when the Nawab died. Bat there are some 
documents in the vase which undoubtedly 


have a very material bearing on what con- 
clusion we are to come to on this matter; 
because. although it may be difficult to act 
on the conduct of other members of the 
family without any evidence of recognition 
by the father, nevertheless, speaking for 
myself, if I find very strong and clear and 
consistent evidence of recognition by the 
other members of the family, I would be 
content to accept very slight evidence as to 
the father himself. It becomes necessary, 
therefore, to see how that matter stands. 
And the first document of importance, in my 
judgment, is the Government order of the 
8th October 1900, which is Exhibit XI. 
What had happened was this, "The family of 
the Nawab wished to have pensions allotted 
to them. He having himself actually got a 
Government political pension, his family were 
now anxious to get it; and claims were put 
in to the Collector by the various members 
of the family, and finally a pension list was 
drawn up showing what share each was 
to get. In that petition to the Collector, it 
was stated quite clearly that the late Nawab 
had a muta wife, called Fiza Bee, and two 
concubines and children, The two concubines 
ean only mean and do mean Dildar Bee and 
Mahfil Nagir Bee; and in the schedule 
showing the amounts payable, they are, 
in terms, deseribed as concubines and 
their children as children of concubines. 
It is not possible to say that Mahfil Nagir 
Bee mnst have so described herself and I do 
not think Mr. Rangachariar wil] go as far as 
that, But itis impossible for me to believe 
that the Collector would have written down a 
conclusion that there were two concubines, 
unless at any cate that was reflecting the view 
of thefamily generally. Nodoubtthatcertainly 
does not bind the children. I would even say 
that it is useless as indicating the ladies’ own 
view of their position. But it indicates in 
the strongest way what must have been the 
general view of the family as a whole, so 
that we start with the very first document 
in the family endeavouring to explain her 
position and describing her as a concubine. 


The next document of importance is Exhibit 
O, which is dated 28rd May 1902 and which 
is a power-of-attorney given to a trader for 
the purpose of getting him to manage some 
of the properties of the family; and that 
dosument is very much relied upon by the 
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appellants, because they are there treated as 
mevbers of the family and as heirs to the 
Nawab. At the same time it is just to 
observe that there is a distinction made in 
the document between children of muta wives 
and a word, which apparently is capable of 
many meanings, the word ‘kavaz. That 
word has been the subjent of great discus- 
-sion and considerable amount of research has 
been expended by the learned Counselin 
trying to see what it really means. I am 
not sure I am very much the wiser, but no 
one can read the document without seeing 
this—that there is a distinction between 
daughters of the muta wife and the children 
of somebody else. Let the other word be 
what it will, the distinctions’ drawn between 
the child of a muta the shadi wife and the 
nicka wife have already been mentioned and 
then it goes on to distinguish between 
children of the muta wife and children of the 
kavaz. It is very difficult to come to any 
other conclusion than that the last word 
must be intended to mean a woman who is 
not married at all; and that, at any rate, is a 
possible meaning of the word “khovwas,’ 

The next doeument to which I would refer 
is Exhibit XXXIV, dated 27th May 1902. 
The family by this time were quarrelling, 
for the most part, with the eldest son, 
Hussain Ali, and approached the Governor 
with a view to get Hussain Ali out of the 
management of the family properties and 
place the management in the hands of some- 
body else on behalf of the family as a whole. 
The importance of that is that, in that docu- 
ment, although Akbar Hussain and Asghar 
Hussain are included as heirs orat any rate 
as claimants, they are described as being 
the minor sous, etc. by a concubine. Once 
more I do not for a moment suppose that 
that can, in any way, be brought home to the 
knowledge of Mahfil Nagir Bee. The pro- 
babilities are that she is not in any way 
responsible, but the second son is 
responsible for it. But what I once more 
think it important for is that it does show 
that at this time the family or the spokes- 
man, for the time being, of the family seemed 
to take it as a matter of absolute common 
denomination that her position was uot that 
of -a wife, but only of a concubine. I have 
already mentioned the fact that about this 
time when the memorial was sent, there was 
a quarrel between Hussain Ali and the other 


members of the family. There are some 
other documents on which great reliance is 
placed by the appellants. In the first place, 
a number of persons sued the descendants 
and representatives of the Nawab and 
added the present appellants as defendants 
along with the other members of the 
family; and it is said that not only 
was that done—whieh perhaps does not 
go for very much—but first the eldest son, 


Hussain Ali, and in later litigation, 
the senior daughter were guardians for 
these minors, That is a strong cireum- 


stance, so strong that, at one time, I was 
almost inclined on the faith of ib to accept 
the appellants’ case. But I think it loses a 
great deal of its foree by reason of two cir- 
cumstances. The first is that when these 
documents are read with the other doenments 
to which 1 have referred, a quite different 
view appears to be taken by the same 
people, and the plaintiffs are treated as sons 
of a concubine and nothing else. Still more 
do [ think it greatly modified by the fact that 
this attitude begins tobe taken up for the 
first time only. after the dissensions and 
quarrels have arisen in the family. There 
is no doubt that various members of the 
family were on very bad terms with one 
another, and that the daughter who supported 
the two ladies’ cases was ready to grasp at 
any support she could get from any member 
of the late Nawab’s household. On the 
whole, [ do not think that the evidence of 
subsequent recognition of legitimacy by the 
other members of tke family is strong enough 
to outweigh the complete mystery in which 
the lives of these people are wrapped up 
down tio the end of the life of the Nawab; and 
I think it quite unsafe to give the rein to 
mere conjecture and come to the conclusion 
that there is enough material to find that 
they are legitimate sons. I think it is 
unfortunate in some ways that the plaintiffs 
were ill-advised enough to stick to this 
most improbable story—which, I have already 
said, cannot be accepted —~of a definite cere- 
mony at Madras in November 1887 or there- 
abouts and so neglected to call evidence of 
what Nagir Bee’s position was from-1887 
onwards. The one person who was qualified 
above all athers. to. give such evidence, 
the one person in the world who had the 
strongest interest forsetting up a story of 
what took place, was Mahfil Nagir Bee her- 
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self and she was notcalled. I cannot really 
accept the suggestion thrown ont regarding 
her being unable to give evidence from 
illness. No Judge would have wished to 
try this case in the absence of the evidence 
of Mahfil Nagir Bee, if she and her side had 
only pressed for an adjournment. Iam con- 
vinced that any Court would have adjourned 
the case to any reasonable extent to get that 
lady’s evidence if she was suffering from 
sickness. There is nothing to show that any 
such application was made. In her absence, 
the appeal of the plaintiffs cannot succeed 
and the conclusion of the learned Judge 
must be upheld. The result is that this 
appeal is dismissed with costs. 
Srinivasa AIYANGAR, J.—I agree. 
Appeal dismissed, 
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CALCUTTA HIGH COURT. 
ORDINARY (ORIGINAL Civit Junispieriox Suit 
No. 176 or 1910* 

AND 
Saart Cause Court TrANSFER Suit No, 8 

: or 1919. 

: May 24, 1915. 
Present:-——Mr. Justice Imam. 
SUKUMARI GHOSH. AND ANOTHER— 
PLAINTIFFS 
versus 


GOPI MOHAN GOSWAMI— DEFENDANT. 

Costs, discretion as to—-Aeccount, suit for, against 
manager—Costs against manager for default or dis- 
honest conduct in accounting—Presidency Small Cause 
Courts Act (XV of 1882), s. 22. 

A person who takes up tho management of 
another’s estate and collects and disburses moneys, 
has to be ready with his account. His failure to 
perform the obvious duty, necessitates a suit and he 
must pay the plaintiffs’ costs. — [p. 663, col. 1.) 

Collyer v. Dudley, (1828) 2 L. J. Ch. 15; Turn & R. 
421; 37 E. R. 1163 followed. 

This, is all the’ more so when he makes a dis- 
honest defence, submits a false acconnt and keeps 
back books of account or documents. [p. 663, col. 1j 

Hurrinath Rai. v; Krishna Kumar Bakshi, 14 C. 147 
at p. 169; 13 I. A. 123; 10 Ind. Jur, 475; 4 Sar. P. C. J. 
761 referred to. 

Where the manager of an estate sued the principal 
for arrears of salary in the Presidenoy Court of Small 
Causes and the principal sued the manager in the High 
.Court for accounts and the two suits were heard 
together in the High Court and an amount less 
than Rs. 1,000 was found due from the manager to 
the principal, costs were awarded against the mana- 
ger an High Court scale No. IT having regard to the 
circumstances above stated. (p. 663, col. 2.] 


ee ni mn anm 
#The report of this case has been taken from the 
Caleutta Weekly Notes with pormission.—Ed. 
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FACTS of the cas as ‘also the arguments: 
at the Bar are set out in the judgment. lt 
need only be mentioned. here that the con- 
tract of service was entered into - between: 
the proprietors and the manager in Oaloutta 
in respect of properties in the -mofusszl, 


Mr, H. D. Bose(with him Mr. B. K. Ghosh), . 
for the Plaintiffs. 


Mr. S. R. Dass, for the Defe :dant. 


JUDGMBENT.—This matter comes up for 
further direction on the Assistant Referee’s 
report. The principal question involved in: 
it, is one ofcosts. The defendant had sued 
ihe plaintiffs for arrears of salary 
amounting to Rs. 1,88£5.12.6 in the Small 
Cause Court of Calcutta. The plaintiffs 
then instituted this suit in this Court for 
account against the defendant. The suitin 
the Small Cause Court was removed to 
this Court for trial with this suit. The 
plaintiffs represent the estate of the late 
Mr. Lal Mohan Ghose, and it is the common 
ease of the parties that in 1908, the defend- 
ant was the manager of the Bairagadi 
Estate belonging to the deceased. In 
answer to the claim of the plaintiffs for 
account, the defendant in his written 
statements stated that he was not accountable 
to the plaintiffs nor had he been accountable 
tothe late Mr. Ghose, inasmuch as he had 
fully explained to the latter all his dealings 
with the said estate and the management 
thereof. The plaintiffs admitted the defend- 
ants claim to Rs. 1,886-12-6 as arrears 
of salary. A preliminary decree was pass- 
ed for accounts, which were directed to be 
taken before the Assistant Referee. Tn the 
state of facts filed by the defendant, he 
showed Rs. 44 or thereabouts as balance 
due to him. The plaintiffs disputed the 
accuracy of that account and sought to 
surcharge and falsify the defendant’s state 
of facts and alleged that he had not ac- 
counted for various sums received by him 
a3 manager, and that he had entered cer- 
iain fictitious payments in his account. 
After a prolonged enquiry extendiug over 
60 days or more, the Assistant Referee has 
reported that the defendant has failed to 
account for Rs. 716 out of the moneys col- 
lected by him as manager of the said 
Bairagadi Estate. From the report of the 
Assistant Referee, which stands confirm d 
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by efflaxizn of time, it appears that the 
book most important for the enquiry, viz, 


the talab-baki, was suppressed by the defend. 


ant though he 
produce it. 
sion of other material doe ments also. 
J. dging from the Assistant Referee’s re- 
port, the -defendant's conduct deserves the 
fullest condemnation. .His motives have 


had been called upon to 


been described by the Assistant Referee’ 


as. “not honest from the outset.” The 
Court’s diseretion in the matter of costs, 
as was explained in Sheo Dyal Tewaree v. 
Judoonath Tewaree (1), is to be exercised 
with special reference to all the circum- 
stances of the case, including the conduct 
of. parties. A person who takes up. the 
management of another estate and collects 
and disburses moneys, has to be ready 
with his account. His failure to perform 
the obvious duty, necessitates a suit, and 
he must pay the plaintiff's costs [Collyer 
v. Dudley (2)]. In the present suit, it 
is not merely an unreadiness to account 
that stands to the discredit of the .defend- 
ant, but he sets up a deliberately false 
defence that he was not accountable at 
all, and, when decreed to render account, 
submitted a false account and suppressed 
important documents, thereby hampering 
‘and prejudicing the enquiry before the Assist- 
ant Referee. In view of the bona fide and 
honest character of the plaintiffs’ suit and 
the reprehensible conduct of the defendant, 
I am clearly of opinion that the plaintiffs 
should be , allowed’ full costs, including 
casts, of and incidental to the enquiry. 
The. case of Ram Gopaul v. Bhobun Mohun 
(3) is in point. There is also a higher 
authority in Hurrinath Eat v. Krishna Kumar 
Bakshi (4), in which their Lordships of the 
' Privy Council ordered the defendant to pay 
the costs inasmuch as he had takeu the un- 
truthful’ course of denying his receipts, his 
fiduciary position and his accountability in 
toto. 
Mr. S. R. Das, on behalf of the defend. 
ant; objects to costs being allowed to the 
plaintiffs on the ground that the suit for 


| (1) 9 W. B. 61 aè p. 63. 

(2) (1828) 2 L. J; (o. 8.) Ch. 15; Turn & R. 421; 87 
E R 1:68. 

(8) (1864) Coryton’s Rep. 126. 

(4) 140. 147 at p: 159 (P. 0.); 18 T. A, 128; 10 ing 
Tas, 415; 4 Sar, P. O. J, T8, 
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account should bave.been fled in the Small 
Cause Court. He maintains that the Assis- 
tant Referee having found that only a 
sum of Rs, 716 had remained unaccounted 
for, the claim was well within the jnris- 
diction of the Small Cause Court, and the 
plaintiffs, having obtained a decree for less 
than Rs. 1,000 in this Court, are not 
entitled to any costs undee the provisions 
of section 22, Presidency Small Cause Courts 
Act. I cannot accede to this contention, 
inasmuch as the plaintiffs could institute 
their suit in the Small Cause Court only 
if they were in a position to appraise its 
value within the pecuniary jurisdiction of 
that Court, which they could not do on 
the facts of this case. The sum ascertained 
by the Assistant Referee has been arrived 
at by an enquiry. I do not think that a 
suit for account without a claim to a 
specific sum within the competence of the 
Small Cause Conrt, can lie in that Court, 
But even if it were conceded that this suit 
was cognisable by the Small Cause Court, 
I would not hesitate to certify that it was 
fit to be brought in Bie High Court. 

For these reasons, I allow full costs on 
scale No. 2 to the plaintiffs, including 
reserved costs, if any. The costs will in- 
clude the enquiry before the Assistant 
Referee and the Commission at Dacca, 

The defendant will get the costs of the 
Small Cause Court transferred suit on the 
Small: Cause Court seale, To the defend- 
ant is decreed the sum of Rs, 1,370-9- 
7i from the plaintiffs on accountof salary. 
Ont of the said sum, the sum’ of Rs. 
1,170-12-6 will carry interest at 6 per 
cent. from the date of the Assistant Re- 
feree’s report till the date it came to be 
filed. 


The amount deposited by the plaintiffs 
in the Small Cause Court transferred suit, 
or any portion of it, will not be with- 
drawn by the defendant till the costs of 
both parties have been ascertained. The 
plaintiffs will get the costs of this appli- 
cation. 


S. 0. 


Mr. Mukerjee, Attorney, for the 
Plaintiffs, : ; 

Mr. H. N, Dutt, Attorney fer the De- 
fendant, 
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- MADRAS HIGH COURT. 

Sscoxp Civin Arrears Nos. 568 AND 569 

or 1967. 

Oetober 11, 1915. 
Present: — Mr. Justice Sadasiva Aiyar and 
Mr. Justice Napier. 
ARUNACHALAM CHETTY (piep) AND 
OTHERS— PLAINTIFFS——ÁPPELLANTS 
versus 
RAMANATHAN OHETTY AND OTHERS— 
Derendants— RESPONDENTS. 

Highway —Ownership of soil—AÀd medinm file 
doctrine, when ap. licable, 

The doctrine that where a public path is admitted 
to be the boundary between two estates, the presump- 
tion is that the soil up to half the breadth of the 
road belongs to each estate, must be confined to cases 
where it is clearly proved or both sides are agreed, 
that the limits of each village do not extend beyond 
the offside of the path. 

Second appeals against the decrees of the 
Court of the Subordinate Judge of Madura: 
(West), in Appeal Suits Nos. 423 and 424 of 
1905, preferred against the decrees of the 
Court of the District Munsif of Sivaganga, 
in Original Suits Nos. 158 and 167 of 1903. 

Mr. L. A. Govindaraghava Aiyar, for the 
Appellants, 

Mr. S. Desikachart for Mr. S. Srinivasa 


Aiyangar, for the Respondents. 


JUDGMENT, 

Savasiva ArYaR, J.—After hearing the 
arguments of the appellants’ learned Vakil, 
I am of opinion that no misconstruction of 
any documents or the ignoring of any 
material evidence by the lower Appellate 
Court has been established. Then, it was 
contended that the lower Appellate Court 
had failed to give effect to the doctrine 
that where a public path is admitted to be 
the boundary between two estates, the 
presumption is that the soil up to half the 
breadth of the road belongs to each estate. 
Assuming that that presumption is appli- 
cable in India, it must be confined to cases 
where it is clearly proved, or both sides 
are agreed, that the limits of each village do 
not extend beyond the offside of the path. 
In this ease, the plaintiffs claimed in their 
plaint that besides the whole width of the 
path, something beyond to the west of that 
breadth belonged to their village and the 
defendants made a similar claim as regards 
some breadth east of the path and the, Courts 
could not come to any conclusion on the 
point. The lower Appellate Court was, 
therefore, not wrong in refusing to raise 
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any such presumption in this case. This ` 
second appeal and the connected second 
appeal are, therefore, dismissed with costs 
Napier, J —There is no evidence of the 
date of the origin of this so-called highway. 
Itisa path it may be,a cart track—ronning 
between two villages. At one time it must 
have been within the area of one village 
or the other as the villages were contiguous, 
There should have been no difficnlty in 
procuring evidence from the  zemindari 
records of the true facts of the case, but na 
attempt has been made to do this. It is 
sought to apply the ad medium file doctrine 
inthe abseuce of evidence. I decline tc 
apply it, first, because there is no evidence 
of any defined limits of this so-called high. 
way and secondly; because the pathway must 
have been there at the time that both villages 
were in the same owner and, there fore, the 
artificial presumption of a grant of half by 
contiguous land holders, has no application. 
Appeal dismissed. 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Dgcagg No. 170 
or 1911. 
August 26, 1914. 
Present; — Justice Sir Asutosh Mookerjee, KT., 
and Mr. Justice Beacheroft. 
Syed MOHIUDDIN AND oraers—Derenpants 
lsr PagTY-—APPELLANTà 
versus 


PIRTHICHAND LAL CHOUDHURY— 


PLANTIER- RESPONDENT. 

Public Demands Recovery Act (I of 1815), s. 9-—Oivil 
Procedure Code (Act V of 1908), s. 64, O..VI.rr L4, 15 
~mAttachment of property, effect of Omission to frame 
issue, effect of —Remedy—Certificate sale—Certificate 
proceedings, irregular—Sale, vilidity of - Statute, non. 
compliance with, effect of--Appellate Court, power of, 
to dismiss suit— Plaint not duty verified and signed ~ 
Procedure —Practice—Certificate, when invalid —Pre. 
sumption—Offcial Ac*, regularity of— Service of notice, 
proof of. 

An attachment creates no charge or lien upon the 
attached property, it merely prevents private 
alienation, bat does not confer any title on the 
attaching creditor. [p. 666, col. 1.] 

Where the parties have gone to trial knowing 
what the: real question between them was, | the 
evidence bas been adduced and discussed and the 
Court has decided the point as if there was an issue 
framed on it, the decision will n-t be set aside in 
appeal simply on the ground that no igsue was 
fra"n:l on the point, in other words, the mere’ 
omission to frame an issue is not fatal to the trial 
of the suit [p. 668, col. 2.] 

Where, however, the failure to frame the issue has 
led to az anfair trial or miscarriage of justice, the case 
will be remanded for re-trial. [p. 666, col, 2,] 
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In a guit for a declaration that s cartificate sale 
held under the provision: of the Publio Demands 
Recovery Act was invalid and of no effect and that 
the defendants-purchasers had acquired no title to 
the property, the title of the defendants was 
expressly attached in the plaint but tne issne as 
framed did not directly and specifically raise the 
question of the legality of the certificate proceedings. 
It appeared that the defendants were «ot taken by 
surprise in the Courts below but had adduced 
a considerable body of evidence in support of their 
title. In appeal, the defendanis-appellants urged 
that the legality of the proceedings under the 
Public Demands Recovery Act was not raised iu 
the issues framed in the suit and should not be 
investignted: 

Held, that the defendants were not prejudiced in 
any way and that the objection, a it was neither 
taken in the Court below nor in the memorandum of 
appeal, was wholly unsubstantia:. [p 667, col. 1.] 

A non-compliance with every requirement of a 
Stutute does not universally make the proceedings a 
nullity. No hard and fast line can be drawn 
between a nullity and an irregularity, and when 
the provision of a Statute has been contravened 
ifa question arises as to how far the proceedings 
are affected thereby, it must be determined with 
regard to the nature, scope and object of the 
particular provision violated. [p. 667, col. 2.] 

An Appellate Court should not dismiss a suit on 
the ground only that the plaint was not duly signed 
and verified, such a defect does not affecs the merits 
of the case or the jurisdiction of the Court. [p. 687, 
col, 2. 

Therefore, where a requisition under section 9 {1) 
of the Public Demands Recovery Act is not duly 
signed and verified under section 9 (2) of the Act, 
the certificate issued on the bisis of such requisition 
is not void in law. [p, 668, col. 1.] 


The obvious intention of section 9 (3) of the 
Public Demands Recovery Act is that a certificato 
officer shall use his discretion as to the issue of a 
certificate, to determine « hether the case is a proper 
one 1J it, whether the money be due or not. [p. 670, 
col. 1. 

A certificate in which the amount was not specified 
and the space intended for the insertion of the 
figures was left blank and which the certificate 
officer appeared to have mechanically signed without 
perusal and consideration. isnot daly made under 
the provisions of the Act an l a sale held under such 
a certificate is not valid. [p. 670, cul. 2.] 


The mere entry in the order sheet of the certificate 
case thai notice has been served is no proof that 
service was effected. [p. 670, col. 2.] 

When the circumstances of the case show that the 
certificate proceedings have been carried on in a 
careless or slovenly manner, the Court wil b» slow 
to apply the maxim Omnia presumuntur rite et 
solemniter esse acta donec probetur in contrarium., — [p. 
671, col. 1.] 

Appeal from the judgment of the Subordi. 
nate Judge, Purneah, dated 26th January 
1911. 

Babus Dwarka Nath | Ohakravartt 


, and 
Hemendra Nath Sen, for the Appellants, 
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Pabu Mohendra Nath Roy and Moulvi 
Muhammad Tahir, for the Respondént. 

JÜDGMENT. —This is an appeal by the 
first party defendants in a suit for declara- 
tion of title to immoveable property and 
for recovery of possession thereof. The 
lands in dispute originally belonged to one 
Syed Ashgar Reza, Khan Bahadur, and the 
plaintiff as also the first party defendants 
claim to have acquired his interest, the 
former by purchase at a sale in execution 
of a money-decree, the latter by purchase 
at a sale in execution of a certificate under 
the Publie Demands Recovery Act, 1895. 
The history of the devolution of the interest 
of the original admitted owner, as alleged 
by each of the rival claimants, may be 
briefly stated. Pirthichand, the present 
plaiutiff, in execution of a decree for money 
against Ashgar Reza made under section 
90 of the Transfer of Property Act, attached 
the disputed lands on the 6th November 
1905. At the execution sale, which fol- 
lowed in due course, he became the 
purchaser on the 5th February 1907; the 
sale was confirmed on the llth May 1907 
(Exhibit ó'. Meanwhile, the manager of the 
Khagra Estate’ under the Court of Wards 
had, on the 10th October 1904, made a 
requisition to the Collector of Purnea, 
under section 9 (1) of the Public De- 
mands Recovery Act, for a certificate with 
a view to recover from Ashgar Reza a 
sum of Rs. 4,723 on account of arrears 
of rent. The Certificate Officer made what 
purports to be a certificate on the llth 
October 1904. Notice under section 10 was 
thereupon ordered to issue upon the de- 
faulter, and, it is said, was served onhim 
on the 28th October 1904. Before the 
landa could be sold, Ashgar Reza died, 
and, on the 16th June 1905, notice wag 
directed to issue on his heirs, his brother 
and his widow, who are the second party 
defendants in this litigation. What was 
intended to be a notice to the heirs of 
the deceased defaulter but was framed as 
a notice cf a fresh certificate issued 
against them, is said to have been duly 
served before the Ist July 1905. The 
lands were sold to the proprietors of the 
Xhagra Estate for Rs. 800 on the 9th 
January 1906, and the sale was confirmed on 
the 12th March 1906. The purchasers are 
the first party defendants in this suit. Iş 
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will, be observed that the attachment under 
the- decree, held by the plaintiff as also the 


tively | “ander, the certificate. But aken the 
sale, under thé certificate was held, there 
Was, a. valid subsisting, attachment on the 
lands, under the. decree of the plaintiff 
This; however, is of no assistance to the 
plaintiff, because the purchasers at the sale 
under the certificate, have not acquired the 
property. ‘subject to the right of the plaint- 
iff, if, any, , under his attachment. It is 
well. “settled. that 
n2. charge or lien upon the attached property; 
it -merely prevents private alienation; 
it. does not confer any title on the 
attaching creditor: Hoti Lal v. Karrabuldin 
(1), Raghynath Das v. Sundar Das (2), Soobul 
Chunder v. Russich Lal (3), Mandaleswara 
Katári v, Prayag Dossji (4). Consequently 
as the first party defendants -purchased the 


property on the 9th January 1903, if the. 


sale was validly held under the Public 
Demands Recovery Act, there was no interest 
subsisting in the judgment-debtor when the 
plaintiff purchased at the sale held in exe- 
eution of his desree on the- 5th February 
1907. Thus, the substantial question in 
controversy between the rival claimants is, 
whether the sale held on the 9th January 
1906 was valid and operative under the 
Publie Demands Recovery Act. The Sub- 
ordinate Judge has answered this question 
against the defendants and has decreed the 
suit, On the present appeal the point for 
consideration. i is, whether the certificate sale, 
which i is the root of the title of the defend- 
ants, is valid and operative in law. But 
before we examine this question, it is neces- 
sary to advert for a moment to a preliminary 
point urged by the appellants. 

The appellants have contended that the 
question of the legality, of the proceedings 
under the, Public Demands Recovery Act 
was not raised in the issues framed in the 
suit and should not be investigated. It may 
be. conceded that the issues as framed, do not 
directly. and specifically raise the question of 
the legality of the certificate proceedings; 

(1) 241, A. 170; 25 C. 179; 10. W. N. 639. 

` (3) 24 Ind. Cas. 804; 1 L. W. 667; 2? M. L. J. 150; 
36 M. L. T. 353; (1914) M. W. N. 147; 16 Bom. L R. 
8145 18.0. W. N. 1058; 20 C. L. J. 555; 18 A. L. J. 154; 
.42 0. 72. 

(3) 15 C. 202. 

** (4y Z Ind. Qüs. 18; 32M, 429; 19 M. L. d, 401, 
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ihe attachment creates, 
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that fact, however, does not necessarily show 
that the point is not open fcr consideration. 
The principle applicable in these circum: 
stances was formulated by Sir James Colvile 
n Musammat Mitua v. Fuel Rub 5). That. 
principle is that where the parties have gone 
to trial knowing what the real question 
between them was, the evidence has been 
adduced and discussed, aud the Court has 
decided the point as if there was an issue. 
framed on it, the decision will not be set. 
aside in appeal simply on the ground that. 
no issue was framed on the point; in other. 
words, as Selwyn, L. J., observed in Katche- 
kaleyana tv. Kackiviyaya (6), the mera 
omission to frame an issue is not fatal to the 
trial of the suit. On the other hand, as 
Lord Westbury held in Baloo Rewun Pershad 
v. Jankee P rshad (7), where the failure to 
frame the issue has led to an unfair trial 
or miscarriage of justice, the case will be 
remanded for re-trial. These principles have 
been repeatedly applied, as illustrated by the 
cases of Soorjomonee v. Suldanund (8), Chan- 
dra Kunwar v. Narpat Singh (9), Perladh v. 
Broughton (10), Muttayan v, Bangili (11), 
Mahomed Bastroollah v. Ahmed Ali (12), 
Sayad Muhammad v. Fatteh Muhammad 


(13), Secretary of State v. — Dipchand 
(14), Balmahund v. Dalu (15). Tested 
in the light of these principles, the 


objection urged by the appellants proves to, 
be wholly groundless. The title of the de- 
ferdants was expressly attachad in the 
plaint, and the plaintiff specifically sought 
a declaration that' the certificate sale was 
invalid and of no effect and that the defend- 
ants had acquired no title to the properties 
in sujt.’ The course of the trial in the Court 
below gives ample indication that the parties 
have directed evidence to this point and the 


(8) 13 M. I. A. 578, 15 W. R. P. C. 15; 6 B. L. R. 
148; 2 Suth. P. C. J. 387; 2 Sar. P. O. J, 626; 20 E. R. 
665. 

(6) 12 M. I. A. 495; 11 W. R.P. 0. 33; 2 B. L. R. 72; 
2 Suth. P. C, J. 206; 2 Sar. P. C. J. 461; 20 E. R, 426. 

3 1! M. I. A. 25; 2 Sar. P. C. J. 214; 20 BH. R. 10. 

8) 20 W. R. 377; 12 B.L. R. 304; Suo. Vol LA 212. 

(9) 84 I. A. 27; 11 C. W N. 8321; 29 A. 184, 11 g. 
W. N. 321; 4 A. L. J. 102; 6 C. L. J. 115; 17 M. L. J. 
103; 2 M. L. T. 109; 9 Bom. L. R. 267 (P. Q.). 

(10) 24 W. R. 215. 

(1) 120. L. R. 169; 6 M. 1; 9 I. A. 128; 4 Sar, P, 
C, J. 354; 6 Ind. Jur. 486; 5 Shome L, R. 57. 

(12) 22 W. R. 448, 

(13) 22 0.8324 22 I A. 4, 

(lo) 24 C. 306. 

15) 26 A. 498; A; W. N. (1903) 112. 
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matter has been elaborately discussed by the 
Subordinate Judge. 


investigation of this question, ‘and it. 


remarkable that the objection does not find“ 
a place in any of the twenty grounds taken 
in the memorandum of' appeal presented’ 
under Order’ 


to this Court. Consequently. 
XLI, rule 2, of the Civil Procedure Code, the 


appellants are not entitled to urge this 


ground, except by leave of the Court. This 
Court might in its discretion have refused 
such leave, but the point was allowed to be 
argued as it was felt that ifthe defendants 
were really taken. by surprise.in the Court 
below, the case might be re-tried. On inves- 
tigation, howevor, it ‘appears that not only 
were they not taken by surprise, but they 
adduced a considerable body of evidence in 
support of their title. We hold accordingly 
that the defendants have not been prejudiced 
in any way, that the objection, neither takeu 
in the Court below nor in the memorandum 
of appeal here, is wholly unsubstantial. 

In the investigation of the question of the 
legality of the certificate proceedings, on 
which the title of the defendants rests, the 
successive stages may be usefully recapitulat- 
ed. Inthe first place, a requisition for a 
certifiate is made under section 9 (1). In 
the scnd place, a certificate is made by the 
Certificate Officer under section 9 (3). In 

, the third place, a copy of the certificate and 
a notice inthe prescribed form are required 
to be issued to the judgment-debtor under 
section 10 (1) and to be served upon him in 
the manner specified in section 31. In the 
fourth place, the certificate is enforced under 
section 19 (2) and exeented in the manner 
provided by the Code of Civil Peocalure 
for the enforcement of decrees for money. 
We shall now investigate what steps were 
taken to comply with the statutory require- 
ments at each of these stages, and the 
legal effect ‘of the omission, if any, to carry 
out strictly the directions given by the 
Legislature. 


As regards the first step, it has been 
pointed out: by the. respondent that the 
requisition is nob signed as reqaired by sec- 
tion 9.(2), and it has also. baea contealal 
that it was not veriied by the munizsr of 
the Khagra Huatate, thoarh shis laste 
aSsertion has not been made oub. Secciga 9 


po 
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There ‘is nn» trace of^ 
any objection taken by the defendants to the’ 
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(2) provides that every. pesagi kon ab tn ga 
in sub-section: 1 shall ba signed and ‘verified 
by tlie officer in authority or manager making 
it in' accordance’ with ‘the provisions of 
Order VI,’ rules i4 and 15, of the Civil 
Procedure. Code ' io the verification’ 
of plaints. In the e ease, the re- 
quisition is not signed by the manager, as is” 
clear if Exhibit K is. contrasted with Form 
No. 3 in the Schedule appended to the 
Public Demands Recovery Act. It has been 
argued that the requisition was neither’ 
signed nor verified by the manager or by any 
duly authorised person on his behalf and that 
consequently all subsequent proceedings on 
the basis of the requisition must be deemed a 
nullity, as the requisition takes the place of 
a plaint in a regular suit. We are not pre- 
pared to give effect to this contention. It 
was pointed out in the case of Ashutosh Stkdar 
v. Behari Lal (16) that it cannnt be affirm. 
ed as a proposition of law of universal 
application that non-compliance with every 
requirement of a Statute makes the proceedings 
a nullity, and illustrations were given of 
cases where the violation of an express 
provision of, a Statute may not nullify the 
proceedings as also of cases in which failure 
to comply with statutory directions may 
completely vitiate the proceedings. No hard 
and fast line can be drawn between a 
nullity and an irregularity, and when the 
provision of a Statute has been contravened, 
if a question’ arises as to how far the 
proceedings’ are affected thereby, it must be 
determined with+ regard to the nature, scope 
and bject of, the particular provision 
violated. "Now in the case ofa plains which 
is required to be signed and verified, it 
has been held that if it.has not been duly 
signed or verified, the plaintiff may be 
allowed to remedy the defect, if discovered, 
at any stage in the primary Court or in 
the Appellate Court, but the Appellate 
Court should not dismiss the suit on the 
ground of such defect; the reason is that 
the defect does not affect the merits of 
the case or the jurisdiction of the Court: 
Mohini Mohun Das v. Bungst Buddan Saha 


(17), Basdeo v. Smidt (18) Rajit 

Rim. v. atsar Nath (1°) and Fateh 
(16) 11 C. W. N. 1011; 35 C. 65 6 C. L. J. 320, 
(17) "710. 80; 5 Sar. P. O. J. 403. 


(18) 22 A. 55; A. W. N. (1899) 172. 
(19) 18 A. 396; A. W. N. (1898) 102, 
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Ghand v. Mansab Rat (20). There is 
no good reason why a different principle 
should be applied to requisitions under 
section 9 (1). The provision in section 9 
(3) that the Certificate Officer may take 
action "on receipt of such requisition,” 
that is, a requisition duly signed and 
verified under” section 9 (2), does not 
necessarily show that if he proceeds on 
the basis of a defective requisition, the 
certificate he makes is void inlaw. If the 
contrary view were adopted, it would 
follow hy analogy that the decree in a 
suit instituted on a defective plaint is a 
nullity. We must consequently overrule 
the contention of the respondent that 
the defect in the requisition in this case 
affected the jurisdiction of the Certificate 
Officer and nullified all the proceedings 
taken by him. It cannot be disputed, 
however, that the defect in the requisition 
was but the initial step in a series of 


deviations from the requirements of the 
Statute. 
As regards the second step, it has 


been argued that no valid certificate was 
made by the Certificate Officer in this 
case. Section 9 (3) provides that on 
receipt of the requisition the Certificate 
Officer, if satisfied that the demand 
mentioned therein is justly recnverable, 
may make, under his hand and in Form 
No. 2 in the Schedule annexed to the 
Act, a certificate of the amount of such 
demand remaining unpaid, together with 
the cost of any Court-fee paid in respect 
of the requisition under sub-section 2, and 
shall cause the same to he filed in his 
office. The form mentioned shows that 
the name and address of the debtor, the 
-amount of the public demand for which 
the certificate is made, together with the 


_particulars thereof and the name of the 


person deemed to be the decree-holder are 
to be set out in a tabular statement; 
then follows the actual certificate in these 
terms:— I hereby certify that the above 
mentioned sum of Res................18 due to 
the Seeretary of State for India in 
Council, or to A B, a Ward of Court, or 
a minor or a lunatic by his next friend 
C D, or, as the case may be, from the 
above-named. Dated  this................. day 


Of, 19. A, B, Certificate 
(20) 20 A. 442; A, W. N. (1898) 110. 
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v» 


of.uuasssesess It is plain that the 
space left. blank for the insertion of the 
amount for which the certificate is to be 
made, must be filled up before the certificate 
is signed: the various alternatives given 
for the person from or to whom the 
amount is due, must also be struck out, 
except the one applicable to the circum- 
stances of. the particular case. In the case 
before us, the certificate was signed as 
given in the printed form as follows:—‘I 
hereby certify that the amount specified 
above Rs............. is ‘justly due to the 
Secretary of State for India in Council 
or manager of Estate Board Adalat or 
minor or lunatic or, as the case may be, 
from the above-named person." The certified 
copy of the certificate on the record does 
not specify the amount for which it is 
made nor the persons to whom it was 
due. The respondent has suggested that 
althongh the blank space left for the 
insertion of the amount was not filled up, 
the amount might, as a matter of fact, be 
ascertained from the information given in 
the tabular statement. On careful examina- 
tion of the figures given in the fourth 
and fifth columns of the tabular statement, 
this turns out, however, to be impracticable, 
The fifth column shows that the total 
amount of arrears of rent and cess is 
Ra 4,'90-11-2, while the aggregate amount 
due for rent, cess, dak-cess and interest 
is Rs, 4,728-5-8}. This figure also appears 
at the top of the right hand portion of 
the foneth column, which is headed * Amount 


of the public demand for which this 
certificate is made.” Then follow several 
entries on account of process-fee, stamp 


aud Conrt-fee, which make up a total of 
Rs. 208-7-0. This, added to the figure 
brought from the fifth column, gives an 
aggregate of Rs. 4,931-12-8+, Then follow 
four other items on account of stamp and 
paper, which make up Rs. 61-1-3. This 
givesa total of Rs. 4,992.13.11i. It is 
impossible from the certified copy to say how 
many of these entries had been made before 
the certificate was signed by the Certificate 
Officer. There are als» other entries in. 
the fourth column, some of which at any 
rate must have heen made after the 
certificate had been signed, for instance, 
items as to interest which had accrued 
due during the year 1905-07, It is 
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consequently impossible to say to what tween the copy and the original. The 
precise figure in the tabular statement judgment of the Subordinate Judge shows 


reference was intended to be made by 
the expression “the above-mentioned sum 
of Rs... "in the certificate. It is 
remarkable however, that none of the 
possible figures, namely, Rs. 4,190-11-2, 
Rs. 4,723 5-83, Rs. 4,931-12-8; and Rs. 
4,992-13-11} agrees with what would: be 
tHe correct figure according to the law. 
Under section 9 (3), the 
be made for the amount of demand 
remaining unpaid together with the cost 
of Court-fee paid in respect of the requisition 
under section 9 (2). If it be assumed that 
the amount of demand unpaid was Rs. 
4,723-5-3+ as to which, however, we 
have no information, the amount for which 
the certificate could be validly made was 
Rs. 4,988-5-S}, inasmuch as Rs. 265 was 
the Court-fee paid on the requisition. Lt 


is thus plain that from the certified copy ' 


of the certificate it is impossible . to 
determine the precise amount for which 
the certificate was intended to be made. 
In these circumstances, we decided to 
send for the original certificate from the 
. Collectorate with a view to ascertain ‘the 
condition of the certificate when it was 
first made, by discriminating, if possible, 
the entries originally made from those 
subsequently added. The original certifcate 
which has been received after considerable 
delay, is, however, of no assistance, for, 
as we shall presently explain, it bears 
indication of interpolations made very 
probably after the close of the arguments in 
this appeal. What is shown in the certified 
copy as blank space for insertion of the 
amount, has been filled up by the figures 
Rs. 4,623-5-93. There is little room for 
doubt that these figures were not in the 
certificate when first drawn  up.,In the 
first place, as already stated, the space 
is blank in the certified copy which was 
prepared on the 19th August 1909, 
compared with the original on the 17th 
March 19:0 and certified to be a true copy 
on the 18th March 1910. The copy was 
filed by the plaintiff and was used as 
evidence on behalf of the defendants. 
They would never have relied on the certi- 
fed copy as correct, if there had been a 
yariation in such a material particular be- 


certificate is to’ 


that before him the validity of the  certi- 
fieate was attacked on the ground that it 
did not specify the amount; the defendants 
would surely have asked the Court to send 
for the original if the latter did in fact 
specify the amount, or have procured a 
correct copy of it. In the second place, 
the amount as inserted in the certificate 
reads as Rs. 4,623-5-8} which does not 
agree with Rs. 4,723.5-E1 shown in columns 
4 and 5 ofthe tabular statement. If the 
figures in the certificate be read as Rs. 4,723 
instead of Rs. 4,623, it is obvious that 
they could not have been written by the 
same person as made the entries in columns 
4 and 5. The figure “7” occurs in several 
places in column 5, and is uniformly different 
in form from the second figure in the amount 
in the certificate. On the other hand, it has 
kome similarity with “7” as written by the 
copyist who prepared the certified copy on 
the record. In the third place, the figures 
inserted in the certificate, if read as Rs. 
4,623, not only do not agree with any of 
the totals mentioned in columns 4 and 5, 
they are different from what would be the 
correct sum due. We must consequently 
proceed on the assumption on which the 
case was tried in the Court below, namely, 
that as shown by the certified copy of the 
certificate, it did not specify the amount and 
left blank the space inténded for the inser- 
tion of the figures; it is also impracticable 
to ascertain the original condition of the 
certificate. It is plain from the decision of the 
Judicial Committee in Mahomed Abdul Hai v. 
Gujraj Sahat (21), which affirms the decision 
in Gujraj Sahai v. Secretary of State (22), and 
Bata Nath Sahai v. Ramgat Sengh (23), which 
affirms the decision in Baz? Nath Sahatv. Rame 
gat Sangh (24), that a certificate drawn up as 
the present one has been, cannot be made the 
foundation for valid proceedings against 
the property of the defaulter. Lord Davey, 
in the case last mentioned, after referring 
to .the provisions of the Act and holding 
that if no certificate is given in accordance 
with the Statute, the whole basis of the pro- 


ceedings for the sale is cut away, o 
(?1) 20 I. A. 70; 20 C. 826. 35 observed 
(22) 17 C. 414. 
(28) 28 L A 45; 23 C. 775. 
(24) 5 C. L. J. 687. 
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as “follows: — It is abvinua that “those are 


very stringent provisions. The proceeding 
in the first instance is apparently ea parte. 
The . certificate is to be made by the Collect- 
or in a.certain form and filed, and when the 
certificate is filed, it has the effect of a decree 
against the persons named as debtors in the 
certificate so far as regards the remedies 
for enforcing it, and when served, it also 
binds their immoveable property. It is 
unnecessary to -point out the necessity there 
is, when power is, given o a public officer 
to sell tke property of any of Her Majesty’s 
subjects, that. the forms required by the 
Act, which are matters of substance, 
 Bhould be complied with, and that if the 
certificate is to have the extraordinary effect 
of a decree against the persons named in it 
as debtors and to have the effect of binding 
their immoveable property, at least it should 
be in a form, such as provided by the Act, 
which enables any person who reads it to 
: gee who the judgment-creditor is, what is 
the sum for which the judgmentis given, 
and that those particulars should be certified 
by the hand of the proper officer appointed 
by the Act for the purpose. If no such 
certificate is given, then the whole basis of 
the proceeding i is gone. There is no judg- 
ment, there is nothing corresponding to a 
judgment or déeree for. payment of the 
amount, and, there is no foundation for the 
sale. The authority, to proceed to the sale 
is based on the certitisate which has the 
effect of a judgment-or ‘decree, and if no 
judgment or decree is given, and no certi- 
ficate is filed having the force or effect of a 
‘judgment -or decree, there can be no valid 
sale atall.’. It is further clear that the 
Certificate Officer must have, in the present 
case, mechanically signed, the printed form 
‘without perusal and consideration In this 
connection, the observations of Pigot, J., in 
Baijnath Sahai'v. Ramgut Sin.) (24) are rele- 
vent: “The sub-section does not require the 
Certificate Officer to issue the certificate, the 
"word used is ‘may.’ The obvious intention is 
that he shall use his discretion as to the issue 
of a certificate, to determine whether the 
‘ease is a proper one for ib, whether the 
money be due or nof. There is little doubt 
that in the present, case, what Pigot, dJ., 
describes as the “chief safeguard of the 
Act, the personal care of the officer entrust- 
ed with this duty" had failed. It follows 
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that there wasnc valid sale, as there was" 
no certificate duly made under the provi- 
sions of the Act. In this view, it is need- 
less to examine in detail the other objections 
which have been taken to the. regularity of 
the certificate proceedings, but a ‘brief re- 
ference may be made to them to illustrate 
the carelessness which throughout charac- 
terises these proceedings. 

As regards the third step, it is necessary 
to observe that after the certificate has been 
filed in the office of the Certificate Officer, 
he is required to issue to the judgment: 
debtor a copy of the certificate and a notice’ 
in Form No. 4 prescribed in the Schedule 
to the Act. The papers as to return of 
service in the certificate case have been 
destroyed in accordance with the rules for 
the destruction ‘of Court records. The 
defendants have consequently been constrain- 


„ed to adduce oral evidence to prove that 


servico was effected in the manner laid 
down in section 31. The defendants are 
bound to prove service of notice and copy 
of certificate, beeause the mere entry in the 
order-sheet of the certificate case that notice 
has been served is no proof that service was 
effected: Mir Tapura v. Gopi Narayan (25), 
Radhay Koer v. Ajodhya Das (24) and Ananda 
Kishore v. Datyi Thakurain (27). The Sabor- 
dinate Judge has disbelieved the evidence 
of service of notice, We are not disposed 
to agree with him on this point. The wit- 
nesses pledge their oath that the notice was 
taken to, Ashgar Reza, who directed it to 
be taken to his principal officer. There is no 
good reason why this testimony should be 
discredited. No weight canbe attached to 
the circumstance thata claim was not put 
forward to the attached property by thé 
wives of the judgment-debtor, in whose 
favour he had executed deeds in lieu of their 
dower.. The story of service, as narrated by 
the witnesses, seems probable, and we are not 
prepared to reject ibas mythical. Nor are 


“we prepared to agree with the Subordinate 


Judge that personal service was not effected 

in accordance with section 81 on Ashgar 

Reza. What happended was that the notice 

was tendered to him by oneof his servants 

to whom it had been made: over by the 

Collectorate peon. He directed the notice to 
(25) 7 0. L. J. 251. 


(26: 7 C. L. J. 262. 
(27) 1 Ind. Oas. 549; 36 C. 726; 10 c. L. J. 189, 
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‘be taken ‘to. his officer, Nasiruddin. Thè 
notice was then handed over to Nasiruddin, 
who gave the usual receipt. This was clearly 
full compliance with the requirements of 
section 31, which provides that service shall 
“be made by, delivering ov tendering a copy of 
the, notice to the judgment-debtor; this was 
done in the present case. But it cannot be 
overlooked that thereis no evidence that a 
enpy.of the certificate itself was, as required 
by section 10 (1), served upon the judgment- 
debtor. Even the entry in the order-sheet 
makes no mention of the issue of a copy of 
tre certificate.. The defendants have con- 
‘tended th t'a presumpticn should bo made 
in favour of the regularity of the proceed- 
ings; but, as was pointel out by Pigot, J., in 
Gujraj Sahai v? Secretary of State (22) and by 


Lord Watson in Mahomed Abdul Hai v. Gujraj ` 


Sahai (21), when the circumstances of the 
case show that the proceedings have teen 
carried on in a careless or slovenly manner, 
the Court will be slow to apply the maxim 
omni: presumuntur rite et solemniter esse 
acta donet probetur in contrarium, If the 
copy ‘of the certificate was not served as 
required by section 10, there could be no valid 
sale: Puran Chandra v. Dinabandhu (28). 
The requirements of section 10 must be strict- 
ly carried -out to give the Certificate Officer 
jurisdiction to sell the property. of- the 
defaulter, because it is only after they have 
‘been fulfilled that a sale can be held. 


As regards the fourth step, it is plain 
that the notice issued upon the heirs of the 
, judgment-debtor was irregular. Exhibit 22 
‘purports to be a notice to the heirs of the 
judgment-debtor' under section 10 and recites 
that a certificate for Rs. 5,345 had been 
‘made against them on the 16th June 1905, 
This was a mis-statement, for which there 
‘was no foundation whatever. There is no 
trace of a certificate made against the 
‘addressees on the 16th June 1905. Conse- 
‘quently, though it is recited in the notice 
‘that a copy of the certificate mentioned was 
annexed, none could have heen sent, <As 
Lord Davey said in the case already men- 
tioned, notice that a certificate has been 
made, is not equivalent to a certificate 
having been mad, and if there was no 
certificate, then notice to the proprietor 
`” (88) 11 C. W. N. 756; 34 0. 811;5 O. L. J. 696; 2 
M. LOETA 5. € ; P 


that s certificate had been made and filed 
could not he a compliance with the Act. 
It is a. matter for surprise that evén long 
-after the ‘strong condemnation of irregulari- 
ties in certificate proceedings by this Court 
and by the Judicial Committee in the cases 
mentioned, they should be characferised by 
earelessness ‘as evidenced in the case before 
us. i ` à 4 
We hold: accordingly that there was no 
valid and‘ operative certificate made in com- 
pliance ' with the statutory requirements 
and that the sale at: which the defendants 
made‘ their purchase did not affect the 
right, title and interest of the judguient 
debtors, 'which! subsequently vested in the 
plaintiff. The result is that’ the decree of 
the Subordinate Judge: is affirmed and this 
appeal dismissed with costs: e e ee. 
: |O + Appeal distivissed: 
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MADRAS HIGH COURT, ^^ 
SscoND Civin APPBAL Nb. 971 ór 1914. 
. November 92,1915,  '' 
_Present:—Mr. Justice Sadasiva, Aiyar and 
Mr. Justice Napier. ^" ^" ' 
KOTA CHINA MELLAYYAA-—-PrAINTIFF — 

n . APPELLANT 

versus | Mn 

KANNEKANTI VEERIAH AND OTHERS— 

DErkNDANTS— RESPONDENTS. 

Evidence Act (I of 1872), s. 92, proviso 1—Mutual 
mistake as to description of land in registered mortgage- 
deed, whether can be proved’ by oral evidence—Con- 
struction of deed—Rights of bona fide purchasers 
for value. a 

Oral evidence is admissible under proviso 1 to 
section 92 of.the Evidence Act to prove’ a mutual 
mistake made in the description of a piece of land 
in a registered mortgage-deed. [p. 672, col.l.] . 

A Court can, on reception of such evidence, treat 
the instrument as rectified, and proceed on that 
assumption, though no suit for rectification of the 
instrument is brought under section 81 of the 
Specific Relief Act, provided that the rights of third 
persons acquired in good faith and for value, are 
not prejudiced thereby [p. 672, col. 1.] : 

Mahadeva Aiyav v. Gopala Aiyar, 8 Ind. Cas. 390; 34 
M.51; 8 M. L. T. 289; (1911) 1 M. W. N. 36, followed, 

` Second appeal against the decree of ‘the 
Conrt of. the Additional Temporary Sub. 
ordinate Judge of Guntur, in Appeal Suit 
JNo. 408. of. 1912, preferred against that 
of the Court . of . thev District; Mungit ‘of 


& 
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^ 


Narasarowpet, in Original Suit No. 48 of 
1911. 

Mr. V. Ramadoss, for the Appellant. 

Mr. T. Ramachandra Rao, for the Respond- 
enta. 

JUDGMENT. — We are of opinion that 
a mutual mistake made in descrihing a 
piece of land ina registered mortgage-deed 
can be proved by oral evidence (section 92, 
proviso l, of the Evidence Act) and that 
when such a mistake ‘is so established, 
the deed can be construed by the Courts 
as ifthe mistake had been rectified, with- 
out the instrament having been actually 
ordered to be rectified ina suit brought for 
the purpose under section 31 of the Specific 
‘Relief Act, subject to the condition that 
the -rights "of third persons acquired in good 
faith and for value should not be prejudiced 
thereby. [See also Mahadeva Atyar v. 
Gopala Aiyar (1).] We, therefore, uphold 
the learned Subordinate Judge's decision 
in establishing the rights of the 8rd and 4th 
defendants as mortgagees of D. No. 196 
sert land. But he should not have released 
the entire interest in the land, and we 
modify his decree by giving a declaration 
to plaintiff that he is entitled to attach and 
sell it subject to the mortgage in favour of 
defendants Nos. 3and 4. We shall make 
. no order as to the costs of this appeal. 
Appeal allowed. 


(1) 8 Ind, Cas. 390; 34M. 51; 8 M. L. T. 269; (1911) 
1M. W, N. 36, 





CALCUTTA HIGH COURT. 
ORDINARY ORIGINAL CIVIL JURISDICTION Suit 
No. 1145 or 1914.* 

August 2, 1915. - 
Present:——Mr. Justice Chaudhuri. 
RAM CHUNDER BANKA-—PLAINTIEF 
versus 


RAWATMULL—DEFESDANT. 

Waiver—Limitation Act (1X of 1908), Sch. I, Art. 
75—Instalment bond, consent not to sue on failure to 
pay instalment, if would amount to waiver. 

Waiver is consent to dispense with or forego 
p d to which & person is entitled. [p. 674, 
col, 1. 

Where it was proved that demand was made in 
three successive years in respect of three instalments 
due upon an instalment bond, but the plaintiff con- 





* The report of this case has been taken from the 
Valentin Weekly Notes with permission,—Zd. 
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sented nob to sue for the whole amount, as he was 
entitled to do under the bond, for default on the first 
two occasions but refused to consent on the third: 


Held, thet this amounted toa waiver of the pa y 
ment of the two earlier instalments. [p. 674, col. 2.7 


When the instalment bond was executed on the 
6th of November 1/08 and provided payment of 
Rs. 10,000 by annual instalments of Rs. 400, com. 
mencing from the 30th of September 1909, and 
further that in case of default the whole amount 
payable on the bond was to fall due, and the plaintiff 
waived the payment of the first two iustalmenta 
as aforesaid and filed a suit for the recovery of the 
whole amount on the 12th of November 1014: 

Hed, that his suit was not barred by limitation 
and it was decreed for Rs. 9,200. [p. 674, col. 2.] 


FACTS of the case and the arguments 
at the Bar are fully noticed in the judg- 
ment, 


Mr. B. O. Mitter (with him Messrs. B. D. 
Mitter and H. O. Mazumdar), for the Plain. 


tiff. 
Mr. Rasul, for the Defendant. 
JUDGMENT.—This is a suit on an un- 


registered instalment bond executed by the 
defendant on the 6th November 1908. 
It is for a sum of Rs. 10,000. payable in 
annual instalments of Rs. 400, commencing 
from the 3Cth September 1909 (not 1899 as 
appears by mistake in the bond), it being agreed 
between the parties that in case of default 
of payment of the instalments, there was 
to be “immediate payment of the sum of 
Rs. 16,000, ‘or the unpaid part thereof or 
the unpaid instalment with interest from 
the date of default.” After reciting the 
agreement aforesaid, the third clause of the 
bond runs thus: “In case the said yearly 
payments of principal shall from any 
cause whatever not be paid upon the day 
hereinbefore mentioned for such payment, the 
said Rawatmull, his heirs, executors, adminis- 
trators or assigns shall forthwith pay to 
Golab Roy, Bhuramull and Ghanesham Dass, 
their heirs, executors, administrators or 
assigns the whole balance then remaining 
unpaid of the said sum of Rs. 10,000 or 
at the option of the said Golab Roy, 
Bhuramul and Ghanesham Dass, their 
heirs, executors, administrators or assigns 
the unpaid instalment with interest 
thereof at the rate of nine annas per cent. 
per annum." 


The plaintiff states i in ihe third paragraph 
of the the plaint that "the defendant failed ard 
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neglected to pay any of the said instal- 
‘ments. The plaintiff frm did not claim 
with the knowledge and consent of the 
defendant the whole of the said sum of 
"Rs. 710,000 on failure to pay the first and 
second instalments in respect thereof, and 
they submit that they are entitled to re- 
‘cover the said. sum of ‘Rs. 10,000 with 
interest thereon at the rate aforesaid on 
‘the failure on the part of the defendant 
to pay the third instalment in respect 
thereof under this bond." 

The ‘defendant in his written statement 
denies the agreement, and says that he 
‘signed the bond“ under mental and bodily 
distress and under the coercion or influence 
of the plaintiff firm without understanding 
dts purport or contents.” In answer to 
the third paragraph of the plaint, the 
defendant denies that he : consented “that 
the plaintiff firm should not claim the 
whole of the sum of Rs. 10,000 on his 


failure to pay the first and second 
instalments.” He alleges that no demand 
was ever made from him and submits 


that under the circumstances, the plaintifi’s 
claim should be held barred by the 
Statute of Limitations. The only issue 
raised by him at the hearing was as 
regards limitation, the suit being filed 
on 12th November 1913 after the 
re-opening of the Court after the long 
vacation. It was argued on his behalf 
that under Article 75, Schedule I, of the 
Limitation Act, the period of three years ran 
from the: date of the first default, namely, 
the 30th September 1909. It was argued 
that this was 
allas no payment of any overdue instalment 
had been alleged, and that according to 
the rulings of this Court in Hurri Pershad 
Chowdhry v. Nasib Singh (1) and Jadab 


Ohandr: . Bakshi v. Bhatrab Chandra 
Chuckerbutty (2), amongst others, there 
could be no ‘waiver so as to affect 


limitation save by- payment and acceptance 
of an overdue instalment. A large 
number of other cases was referred to. 
It is only necessary to refer to some of 


them. Mon Mohun Roy v. Durga Churn 
Qooee (3, sums up the current of 
Gute 542, - 
2) 310 297. 


(8) 18 0, 502, 
43 
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decisions up to that date. Wilson, J., in 
discussing the case of Ohenz Bash Sha a v. 
Kadum Mundul (4) held “it was unnecessary 
and unprofitable to enquire how he might 


decide a question of the kind if it were 
a new question, as if was a question 
‘which had arisen many times in the 


course of a number of years; that it wag 


- all-important in a matter of this kind that 


the current of decisions should be 
uniform and consistent and should be 
strictly adhered to.” Then he discussed 


various cases and held that under Article 179 
of the old Limitation Act, limitation ran from 
the time when default in payment of the first 
instalment was made, in consequence of 


which, the whole amount became due 
basing his decision on the Full Bench 
ruling in  Hurronath Roy v. Maheroollah 


Mollah (5). The learned Judge further 
said “there has, however, been engrafted 
upon that general rule an exception in 
certain cases. That exception I understand 
to be this, that if the right to enforce 
payment of the whole sum due upon 
default being made in the payment of an 
instalment, has been waived by subsequent 
payment of the overdue instalment on the 
one hand and receipt on the other, then, 
the penalty having been waived, the parties 
are remitte to the same position as they 
would have been in if no default had 
occurred," The next case I shall deal 
with is that of Guirindra Mohun Roy 
Chowdhury v. Bocha Das (6) which discusses 
all the earlier cases including the case above 
referred to. The learned Judges sum up 
the  dieussion in these words: “The 
preponderance of the authorities supported 
by the decision cf the Full Bench quoted 
above, Hurronath Roy v. Maheroollah Mollah 
(5), is to the effect, that in the case of 
instalment bonds with the stipulation of 
the whole debt becoming due on the failure 
of payment of a certain instalment, limitation 
would begin to run from the date of the 
non-payment of that instalment, unless 
there has been a waiver by the decree- 
holder by the acceptance of the overdue 


(4) 6 ©. 97; 4 Ind. Jur. 517. 

(8) B. 1. R. Sup. Vol. 618; 7 W. R. 21 (F. B.). 

(6) 1 Ind. Cas, 49; 9 O. L. J, 226; 13 C. W. N. 1004; 
36 C. 394. ue 
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instalment. In view of the conflicting 
rulings on the subject of waiver, we 
feel bound to follow the decision of the 
Full Bench in Hurronath Roy v. Maheroollah 
Mollah (5)....We hold that mere abstinence 
on the part of the plaintiff in this case 
from bringing a. suit for the recovery of 
the whole amount due on the failure of 
the payment of the first two instalments, 
^ did not amount to waiver.” That sums 
' up the state of the law on the subject 
to far as our Court is concerned. In 
Hurri Pershad Ohowdhry v. Nasib Singh 
(1) and in Jadab Chandra Bakshi v. Bhairab 
Chandra Chuckerbutty (2) the learned Judges 
have, however, held that “there cannot be 
any waiver so as to affect limitation save 
by payment and acceptance of an overdue 
instalment.” This seems to me to unduly 
restrict the meaning of the term "waiver." 
It is an expression of wide applica- 
tion and significance, therefore, difficuls 
to define. It is quite clear, however, upon the 
authorities that mere abstinence from suing 
is not waiver; but that there may not be any 
other means of waiving, except by acceptance 
of an overdue instalment, Iam not prepared 
to accept until there is such uniformity in 
the decisions on that point as to compel ad- 
herence. In dealing with the question of the 
waiver of a notice under a covenant in a mort- 
gage-deed in Selwyn v. Garfit (7), Bowen, L. 
J.,defined waiver in this way: " What is 
waiver? Delay i3 not waiver. Inaction is 
not waiver, though it may be «vidence of 
waiver, Waiver is consent to dispense with 
the notice.” This may be paraphrased thus. 
Waiver is consent to dispense with or forego 
s mething to which a personis entitled, It 
seems to me that such consent may be by ex- 
press agreement between the parties, or 
implied. from the receipt of an overdue 
instalment. See also Kankuchand Shir Chand 
v, Rustomji Hormusji (8). In Abinash 
. Chandra Bose v. Bama Bewa (9), Chitty 
and Carnduff, JJ., did not “concur in the 
opinion which had been expressed in one 
or two of the cases cited before them”, refer- 
ring to Hurri Pershad Ohowdhry v.Nasib Singh 
(1) and Jadab Chandra Bakshi v. Bhaicab 


(0. (1888) 38 Ch. D. 273; 57 L. J. Ch. 609; 691, 
T. 233; 86 W. R. 618, 

(8) 20 B. 109 ab p, 118. 

(9) 4 Ind. Cas, 17; 18 C. W, N. 1010, 
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Chandra Chuchkerbutty (2), . “that waiver 
can te .effected only by acceptance cf 
subsequent instalments. Waiver ot such 
condition may be effected in a variety 
of ways and may be inferred from 
various circumstances. It must, however, 
always depend on-some definite act or 
forbearance on the plaintiff's part,” I res. 
pectfully agree with that opinion. Here the 
plaintiff has examined three witnesses as to 
what happened when demand was made from 
the defendant on three occasions. The plain- 
tiff firm consented to waive their benefit 
under the instalment bond, namely, con- 
sented not to sue for the whole sum on 
default on the part of the defendant 
of the first two instalments. They did so 
in two successive years, but that on the 
third occasion, the firm refused to consent 
any further. The defendant has sworn to 
the contrary, but Iam unable to accept his evi- 
dence, Waiver ofthis character ought no 
doubt to be proved by satisfactory evidence. I 
hold that there is such satisfactory evidence 
in this care, but having regard to the fact 
that the payment of the first two instalments 
was waived, I give a decree in favour of the 
defendant for the sum of Rs. 9,200 with in- 
terest at 9 per cent. from 1st October 1911 to 
date of suit and with costs on scale No. II. 

Messrs. Manuel, Agarwalla and Dey, 
Attorneys, for the Plaintiff. 

Mr. B. L. Mukerjee, Attorney, for the 
Defendant. i 
Suit partly decree, 





MADRAS HIGH COURT. 
Firet Civit Appears Nos. 47 of 1913 anp 243 
or 1914. 
October 25, 1915. . 
Present:—Sir John Wallis, Kr., Chief Justice, 
and Mr. Justice Seshagiri Áiyar. 
In A. 8. No. 47 o» 1918 
SUBBA REDDI-—DzxrkNDANT No. I—- 
APPELLANT 
versus á 
ALAGAMMAL AND ANOTHER—PLAINTIFF ANO 
Derenpanr No. Z— RESPONDENTS 
In A. S. No. 243 ov 1914 
SUBBA REDDI-—PLAINTIFF— ÁPPELLANT 
versus 
VELLAYAMMAL altas RAMAKKAMMAL 


AND ANOTHE R— DE FENDANTS— RESPONDENTS. 
Hindu Law—Partition—Purtidl partition, when 
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allowable— Deed of partition not mentioning certain 
properties, whether effects complete severancein status 
and interest — Intention. 

V here a deed of partition, after reciting that the 
parties ha? hitherto lived as members of a joint 
family and that owing to differences among females 
it had become necessary to effect a partition, 
divided the joint family properties between the father 
and son, but left out certain ontstanding debts and 
decrees: 

Held, that the language of the document showed 
that the parties to it were no longer to remain 
joint but became divided in status and that the 
decrees and outstanding debts were not divided then 
simply because they had not been collected and 


it was not possible to make a division then, as it~ 


could not be foretold how mnch they would realise. 
[p. 675, col. 2; p. 676, col. 1; 677, col. 1.] 

According to Hindu Law, partial partition of a 
joint family-property canbe effected only with the 
consent of co-parceners, [p. 676, col. 2.] 


Appeals against the decrees nf the Court. 


of the Temporary Subordinate Judge of 
Ramnad at Madura, in Original Suits Nos. 
76 and 151 of 1911 respectively. 

Messrs. T. Rangachariar and K. V. Krishna- 
swami diyar, for the Appellant. 

Messrs. S8, GSrisieasa Atyangar and A. 
Krishnaswanw Atyar, for the Respondents. 


JUDGMENT. 
Ix Apprat No, 47 or 1913, 

Warris, ©. J.—The only question of any 
difficulty in this case is whether Exhibit VI 
is to be construed as effecting a division in 
status as well asa'division of the specific 
properties with “which it deals expressly. 
This appears to me to be mainly a question 
of the construction of the document. In 
Vaidyanutha Atyar v. Aryasamy Atyar (1), 
where a partial partition of property was 
held to. raise a presumption of division in 
status, there was no deed of partition and 1 do 
not think that case is an authority for hold- 
ing that wherever the co-parceners execute a 
document dividing a particular item of pro- 
perty that raises a presumption that they 
intended to become divided in status. If 
such a presumpticn is to be raised, there 
must, in my opinion, be something else in the 
document to raise it. This was a case of 
partition between the lst defendant and his 
father, the 1st defendant being the son by the 
second of the father’s -three wives, and the 
partition was brought about bythe father who 
was ill and anxious to make provisions for his 
first and third wives, as he did" immediately 
afterwards in the Will, Exhibit VIT, which he 


(1) 82 M. 191; 19 M. D. J. 94; 6 M. T. T. 49, 
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executed on the 3rd of September, the parti- 
tion deed, Exhibit VI, having been exeécnt- 
ed on the 25th August. Whereas the parti- 
tien deed appears to have included expressly ' 
all the joint family properties except the: 


‘outstanding decrees and debts which were 


not mentioned and were considerable, the 
Will bequeathes to the two wives not only 
the moveable and immoveable properties 
taken by the testator under the partition 
deed, Exhibit VI, but also “all the moveable 


‘and immoveable properties, outstanding loans 


and properties belonging to me at present 
but not included in this Will and the move- 
able and immoveable properties and ontstand- 
ing loans and properties which I may here- 
after acquire.” This shows, if proof were 
necessary, that at the time of Exhibit V1 all 
parties must have been perfectly well aware 
of the existence of other joint family proper- 
ties which were not included in the partition 
deed and the question, in my opinion, is 
whether from the terms of the deed we can 
gather thatit was the intenticn of the parties 
to remain joint or become separate as to these 
items also, I do not think any strong pre- 
sumption arises from the situation of the 
parties ‘who were father andson. If the 
father was anxious to partition all the joint 
family properties with a view to leaving his 
share to his two wives, ib is strange he did 
not do so expressly and it has been argued 
that such was not his intention and that he 
probably thought that the Ry. 20,000 he took 
under the deed, would be sufficient fo» these 
wives, and was willing that his son should 
take the rest by survivorship. As against 
this, there is the recital in the deed that there 
had been differences between the Ist defend- 
ant and his father as well as between the 
women of the family. On the whole, I do 
not think it issafe to draw any inference as 
to the motives actuating the parties. The 
partition deed, however, after providing for 
the division of the scheduled properties, 
goes on: “as we have effected partition in 
this manner,” and provides ‘that the Ist de- 
fendant’s mother who had been living in his 
family, should be maintained by him and not 
by her husband. I have come to the conclu. 
sion,-though not without hesitation, that 
these provisions are sufficient to enable us to 
raise a presumption that the parties intended 
io become divided in interest and that the 
decrees and outstanding debts were not 
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divided. then simply because they had not 
been collected and it was not possible to make 
a gatiefactory division then, as it could not 
be foretald what they would realize. The 
appeal will be dismissed with costs. 


In Apprat No. 248 or 1914. 


This case follows my decision in Appeal 
No. 47 of 1919, and I dismiss this appeal 
with costs. 


Ix Arrear No. 47 or 1913. 


J.—I agree. Mr. 
Rangachariar frankly conceded that in 
the face of the overwhelming evidence 
there is regarding the consent of his client 
to the division,-he isnot prepared to argue 
that the partition was brought about by 
undue influence. 


S5SHAGIRI Aryan, 


The only question remaining for considera- 
tion is whether the father and son were 
divided in status with reference to the 
ontstandings not specifically mentioned in 
the deed of partition. In my opinion, the 
language of the document shows that the 
parties to: it were no longer to remain joint. 
It says, (a) we have lived hitherto as 
members of a joint family; (b) that 
owing to differences among females, it has 
become necessary to effect a partition; (c) 
we shall effect a partition in respect of 
the undermentioned properties. The list 
of outstandings is not among the properties 
mentioned in the schedule, It has also to be 
mentioned, as pointed out by Mr. Ranga- 
chariar, that the usual clause "that from 
this day forward there shall not be property 
relationship, but only blood relationship" is 
not to be found in this document. Nonethe- 
less, I am of opinion that the intention of the 
parties was to get. separated from each 
_other; the reason for the necessity is given 
in the document. The lst defendant is the 
son by one of the wives who was not living 
with her husband, and the pleadings and 
the evidence in this case show that the father 
effected the partition with a view to devise 
his share of the properties to his other two 
. wives. Iam unable to see that the father 
had any object in allowing particular por- 
tions of the property to continue as joint 
property. The explanation suggested by Mr. 
Srinivasa Aiyangar for their omission from 
the schedule is the most natural one. There 
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ware debts and decrees. It was apparently 
thought that the moneys should be appor- 
tioned as they were recovered. Some may 
have been or proved to be bad debts and it 
was not thought expedient to divide the debts 
at that time. 

On principle, I am clear that the father 
and son became divided in status. It is 
pointed out by Mr. Ghose in his Hindu Law 
that there is nothing in the Smrithis to 
encourage a partial partition. Tle practice 
has grown up in recent years. Mr. Mitra 
in his Tagore Lectures dealing .with this 
special -question quotes from the Smrithis 
and commentaries to show that partial 
partition was unknown to Hindu Law. I do 
not think if necessary to quote excerpts from 
the texts to substantiate this position (see 
Mitra on the Law of Partition, pages 330 
and 331). 

As regards the decided cases Sir Richard 
Gartlr in Radha Ohurn Das v. Kripa Sindhu 
Das (2) says: “It seems indeed very doubt- 


.ful whether by the Hindu Law any partial 


partition of the family property can take 
place except by arrangement.’ The decisions 
in Satya Kumar Banerjee v, Satya Kirpal 
Banerjee (3), Bhowani Prosad Shaha v. 
Jaggernath Shaha (4) and Ajodhya Pershad v. 
Mahadeo Pershad (5) prove that with the 
consent of the co-parceners a partial partition 
is possible. The decisions'in Timmi Reddy v. 
Achamma (6) and Kandasami v. Doraisam 
Ayyar (7) only say that there can be a partial 
partition. On the other kand in Vaitdyanatha 
Aiyary. Atyasame Aiyar(1',it was clearly laid 
down that when once a partition was made, 
the presumption is that it effected a complete 
Severance of interests. This was followed 
in Sundaramma v, Kamakotiah (8). In 
Anandibai v. Hari Suba Pai (9), Chanda- 
varkar, J., says: “If it is proved that there 
has been a breach in the state of union, the 
law presumes that there has been a complete 
partition both as to parties and property. 


(2) 5 C. 474; 4 C. L. R. 428. 

(3) 3 Ind. Cas. 247; 10 C. L. J. 508. 

(4) 8 Ind. Cas. 241; 18 C. W. N. 3085; 9 C. L. J. 
188. 

(5) 8 Ind, Cas. 9; 14 C. W. N. 221. 

(6) 2M. H.C. R. 326. 

(7) 2 M. 317 at p. 324; 5 Ind. Jur. 352, 

{+) 26 Ind. Cas, 614, 

(9) 10 Ind. Cas. $11; 35 B. 293; 18 Bom. L. R 267. 


N 
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The presumption in question continues until 
it is rebutted by proof of an agreement, 
which means proof of intention on the part 
of some to remain united as before and to 
confine the partition to the rest, or, if the 
. partition was intended to extend to the 
interest of all individually, there must be 
proof that some of them, re-united.” I 
entirely agree. The recent decision of the 
Judicial Committee in Suraj Narain v. Iqbal 
Narain (10) indicates that when one member 
intimates his willingness toget separated from 
the others, that would effect a division in 
status. In the present case, there was an 
agreement to become divided in consequence 
of misunderstandings among the 
members of the family. Il am unable 
to. hold that the status of co-parcenary 
was intended to be continued with regard to 
the properties not specifically dealt with in 
the partition deed. It is conceded that 
apart from the language of the document 
there is no evidence to prove that the parties 
intended to remain joint with reference tothe 
properties notspecifically mentioned. I wonld 
dismiss the appeal with costs. 
Ix Appear No, 243 or 1914. 
~ lagree that this appeal also should be 
dismissed with costs. 
Appeals uismissed. 
- (10) 18 Ind. Cas. 30; 35 A. 80; 18 M.L T 194; 17 
O. W. N. 338; 1 A.L.J 172; (1918 M. W.N. 18% 


17 0. L J. 28%; 24 M. L J. 345; 15 Bom. L, B. 456; 
16 O. C. 129; 40 L A, 40, 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL DgcnzE No. 138 
or 1915. 

Ronzs Nos. 394 AND 395 or 1915. 

May 26, 1915. 
Present:— Mr. Justice D. Chatterjee and 
Mr. Justice Beacheroft. 
BISWA NATH SINHA-—PrLAINTIFF— 
APPELLANT 
Nn versus 
BIDHUMUKHI DASI—DkFENDANT— 


; RESPONDENT. 

Land Acquisition Act (I of 1801, ss. 54, 31—Order. 
by District Judge allowing Hindu widow to take out 
compensation money deposited by Collector— Appeal, 
if maintainable. 
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No appeal lies under section 54 of the Land 
Acquisition Act from an order made by the District 
Judge allowing a Hindu widow to take out com- 
pensation money deposited in the District IJndge's 
Court by the Collector under section 31 of the Act. [p. 
677, col. 2.) 


Appeal against the decree of the District 
Judge, Nadia, dated the 1st February 1915. 
Babus Brojo Lal Chuckerbutty, Gurudas 
Sinha and Harish Chandra Roy, for the Ap- 
pellant. 
- Babu Brojendra Nath 
Respondent. : 


JUDGMENT.—A dwelling house belong- 
ing toa Hindu widow was acquired under tha 
Land Acquisition Act. The compensation 
money amounting to Rs."5,800 odd was sent 
by the Collector to the District Judge under 
section 31 of the Land Acquisition Act. Upon 
the lady making the application for taking out 
that money for the purpose of building a 
house to live in, there was an objection at 
first on behalf of the reversioner; bat 
ultimately, the reversioner gave his consent to 
the money in d posit being invested by the 
Court under section 82° (a) of the Land Ac- 
quisition Act for the construction of a suit- 
able building. This consent was given upon 
an application of the lady for paying out 
the money to her. The’ order No. 14 shows 
that “the Pleader for the. opposite party 
intimated that he had no objection to the 
permission being granted to the petitioner 
to withdraw the money^in deposit for the 
‘construction of a suitable b.ilding for the 
petitioner." After this order was made 
to pay out the money, there was 
an application for review by the opposite 
party, but that was disallowed, and ulti- 
mately the money was paid ont upon taking 
‘a surety bond from a third person and from 
the lady. Against this order allowing the 
lady tc take out the money in this way, 
there was an appeal to this Court and also 
an application for revision. A preliminary 
objection was taken on the ground that an 
‘appeal was incompetent, and we think the 
preliminary objection is sound because under 
section 54 of the Act no appeal lies from 
an order of this nature made by the Dis- 
trict Judge. Dealing with the case, how- 
ever, under section 115 of the Code of Civil 
Procedure, we think that there have been 
some just reasons for complaint in the pro- 
ceedings of the Court below. Although a 


Chatterj:, for the 
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lrge -amount- of money has been paid ‘out 
for the purpose of a building, no plan or 
éstimate .has been taken and the surety 
bond that has been taken is worded so in- 
definitely that in case of loss there may be 
no chance of recovering. any amount that 
may bé lost. “As the reversioner consented 
to the money being paid out, we are 
not inclined to alter the order that has been 
passed for paying the money. 

We must, however, arrange for a safe- 
guard against the misapplication of the 
money. .We, therefore, direct’ that the 
learned Judge will enquire . into the title 
in respect of the land that has been ac- 
quired by the lady for building a house in 
the presence of the reversioner. Then the 
lady will put in a plan and an estimate 
which-will be passed by the learned Judge 
in the presence of the reversioner. Then 
a new surety bond will have to be filed with- 
in a time fixed by the Court, and the sufti- 
ciency of the sécurity is to be tested in the 
presence of the reversioner; and the surety 
will be made liable for the misappropria- 
tion of the money and for the construction 
of the building according to the plan and 
estimate to be filed within.a time to be 
fixed by the Court. When the house is 
eompleted, the lady should report the com- 
pletion of the building to the Court and 
also file the accounts; and if there is any 
objection as to the-plan not beiug properly 
carried out in accordance with the estimate, 
.tbe Judge will hear the objection, decide 
the same and pass proper orders. If there 
is any money left, it will be deposited, in 
Court for being dealt with in accordance 
with law. 

In view of the results of the two pro- 
. ceedings, we make no order.as to costs. 

The appeal is dismissed and the rules 
,&re disposed of as stated above. 

. Appeal dismissea; Rules made. partly absolute. 
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MADRAS HIGH COURT. 
ie.OND Civic ApPPgAL No. 591 or 191 &. 
October 12, 1915. ' 
Present:—Mr. Justice Spencer and 
Mr. Justice Phillips. 
THOTAKURA GOVINDU —PrAINTIFE— 
APPELLANT 
versus 


PEPAKAYALA MALLAYYA alias 
TATABBAYI AND OTHERS—DREFENDANTS—- 


RESPONDENTS, 

Fuidence Act (Iof 1872), s. 92- Oral sale in dis- 
charge of morigage-debt whether admissible in suit 
for redenvption—Nature of possession by mortgagee 
— Prescription. 

The plaintiff sued for redemption of à morigage and 
foraccounts from the defendants as mortgagees in pos- 
session, The defendants set up an oral sale by the 
mortgagor in discharge of the mortgage-debt, and 
adverse possession for more than the statutory 
period. The plaintiff's suit having been dismissed, 
he appealed on the grounds that the plea of oral sale 
was rex judicata by reason of the decision ina 
previous suit and that oral evidence of the alleged 
sale was inadmissible; 

Held, (1) that the existence of the oral sale not 
being directly. and substantially in issue and not 
having been finally decided in the previous suit, the 
rar was nob res judicata; [p. 680, col. 1; p. 182, 
col. 2 

(2) (Spencer, J , dissenting) that the oral agreement 
was sought to be proved not as modifymg the mort- 
gage, but in order to prove the nature of possession 
taken by the mortgagee and oral evidence, therefore, 
was admissible; [p. 681, col. 2.] 

(8) that the defendants! possession had been all 
along adverse as against the mortgagor and that the 
had acquired a title by prescription. [p. 681, col. 2j 

Kone Goundan v. bula Naicken, 12 M. L. J 3t 
Venkatarayudu v. Subbamma, 13 M. L. J. '802, 
referred to. 

Per Philhps, J.-—Oral evidence of a sale by the 
mortgagor to the mortgagee in discharge of the mort- 
gage-debt is admissible under section 92 of the 
Evidence Act to prove discharge, although the sale 
itself is invalid and does not effect any legal transfer 
of the property, even though it is accompanied by 
delivery of possession. ([p. 680, col 2.) i 

Ram Avatar v. Tulsi Prosad Singh, : 1 Ind. Cas. 713; 
16 0. W. N. 187; 14 C. L, J. 607; Katt/ka Bapanamma | 
v, Kattika Kristnamma, +0 M. 23l; 17 M. L. J. 30; 
Karampalli Unni Kurup v. Thekku | itil Muthorakutti, 

26 M. 195; Gosett Subba Row v. Varigonda Narasim- 
ham, 27 M. 308, followed. 

Ariyaputhiia Padeyachi v. Muthukumarasawmy, 16 
Ind, Cas. 343; (1912) M. W. N. 84; 12 M. L. 1.425. 
87 M. 423; 28 M. L. J. 339, distinguished. 

Although an oral sale cannot in itself operate 
as an extinguishment of the mortgage, yet the proof 
of tho payment of a mortgage-debt thereby is 
sufficient to prove the nature of possession by the 
mortgagee, To; 681, col. 2.] 

Usuman Khan v. Nagalla Dasanna,'16 Iud. Cas, 694; 
12 M. L. T. 330; 28 M L.J. 360; (4912) M. W. N. 
995; 37 M.645, followed. : 

Peri Spencer;J, —À simple mortgagee who geta 
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into possession of immoveable property of Ra. 100 
in value cannot prove anoral sale as a starting point 
of adverse possession against his mortgagor so as to 
acquire a prescriptive title by remaining in posses- 
sion for over the statutory period. [p. 682, col. 2.] 

Ariyaputhira Padayachi v. Muthukwmnarasawmy, 16 
Ind. Cas. 343; (1912) M. W. N. 854; 12 M. L. T. 425; 
37 M. 4?3; 28 M. L. J. 339, followed. 

A  morlgagee's possession does not become 
adverse to the mortgagor merely by his styling him- 
self as proprietor of the mortgaged property or by 

- his denial of the murtgagor’s right to redeem; there 
must be some act done by which the mortgagor may 
have reason to suppose that his rights have been 
invaded, [p. 683, cols. 1 & 2.] d 

Ali Muhammad v. Lata Baksh, 1 A. 655; Thopara 
Mussad v. ‘Collector of Malabar, 10 M. 189; 
Usuman Khan v Nagalla Dasanna,l6 Ind. Cas. 694, 12 
M L.T 880; 23 M. L. 360; (1912) M. W. N. 995; 
$7 M. 545; Ittappan v. Munavikrama, 21 M. 153; 8 
` M. L, J, 92; Taruba? v. Venkatrao 27 B. 48; 4 Bom. 

` LR, 721; Srinivasa Swami Aiyangar’ v. Athmarama 

Iyer, 2 Ind. Cas 612; 19 M L.J 280; 5 M. L. T. 84; 

32 M 281; Mayandi Chetti v. Oliver, 22 M, 261; 8 M. 

L. J. 196, followed. 

Sales and mortgages of immoveable property are 
both transfers of intangible rights, but one is a 
transfer of ownership and the other isa transfer of 
an interest in the property concerned. Tho posses- 
sion of a purchaser is of a full proprietary character, 
while the possession of a mortgagee in possession is of 
a limited nature. Both transactions are required to 
be registered, if the property is Rs. 100 in value or 
over. An extingnishment of a mortgage by. the 
mortgagee’s rights being merged in those of an 
owner, involves an alteration of the relationship of 
mortgagor and mortgagee into one of seller and 
purchaser. When each of these transactions requires 
á registered document to make it valid, the law 
does not permit the substitution of one for the other 
to be effected in a less formal manner. [ p. 684, col. 1.] 


Second appeal against the decree of the 
Court of the Subordinate Judge of Coca- 
nada, in Appeal Suit No. 248 of 1912, 
preferred against that of the District Mun- 
sif of Peddapur, in Original Suit No. 800 
of 1910. < 

Mr. G. S. Ramachandra Atyar, for the 
Appellant. 

Mr. P. Narayanamurthi, for the Respond- 
ents. 


JUDGMENT. 

Purus, J.—Plaintiff-appellant is the 
assignee of the equity of redemption in the 
'plaint lands, which were mortgaged in 1882 
to the grandmother of defendants-respond- 
ents, It is respondents’ ease that in 1884 
four items of the mortgaged property were 
sold orally to the mortgageesin discharge 
of the mortgage-debt. This case has been 
found to be true by the lower Appellate 
Court. It is- also found that the alleged 
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sale being oral is invalid, as the property 
is worth over Rs. 100, but as defend. 
ants and their grandmother have been in 
adverse possession from 1884 until date of 
suit in 1910, they have acquired a title by 
prescription. Plaintiffs suit for redemption 
and for accounts from defendants as mort- 
gagees in possession has been dismissed. 
The appeal is pressed on three main 
grounds:— 

(1) that the plea of oral sale has been 
negatived and that the matter is res judicata 
by reason of the decision in Original Suit 
.Ne. 19 cf 1890 in the Peddapur District 
Munsif’s Court, 

(2) that the possession obtained by de- 
fendants’ grandmother in 1584 was that 
of a mortgagee, and cannot, therefore, be 
adverse to the mortgagor, and : 

. (3) that oral evidence of the alleged 

sale in 1884 is inadmissible under pro- 

ae 4) of section 92 of the Evidence 
ct. 

2. On the first point, I do not think 
that appellants’ plea is sustainable. In 1890, 
plaintiff's presdecessor-in-title sued to evict 
defendants’ grandmother, Achamma, as a 
trespasser on four items of the land now in 
suit. Achamma in defence put forward the 
mortgage-deed of 1882, which it is now 
sought to redeem, and pleaded that as the 
mortgagor had made default in payment, 
he had given up these lands to her “as 
sold for the whole &mount" of the mort- 
gage-debt and Rs. 25 (twenty-five) 
paid by Achamma for Government dues. 
The mortgage-deed of 1882 contains a pro- 
viso that if the mortgagor makes default, 
he shall put the mortgagee in possession 
of the mortgaged property, and it is con- 
tended that issue No. 1 in Original Suit 
No, 19 of 1690, must he read in the light 
of the mortgage-deed. Issue No. 1 runs 
as follows:— 


“Whether the plaint lands were wrong. 
fully usurped by defendants from plaintiff's 


‘possession or were delivered over by plaint- 


iff to first defendant in the terms of the 
registered mortgage-deed dated the 9th 
November 1882?” This issue was presum- 
ably framed on the pleadings and, therefore, 
‘delivered over by plaintiff in the terms 
of the registered mortgage-deed” must refer 
tu defendants’ allegation that on default 
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of payment of the mortgage amount by 
plaintiff, the lands were delivered to her 
"as sold,"'and' the issue merely is as to 
whether plaintiffs or defendants! case is 
true. The plaintiff's second witness in that 
case admitted the existence of the mort- 
-gage and said that defendants got into 
possession under the mortgage and subse- 
quently continued in possession in accord- 
ance with the decision of a panchayat. 
Acting upon this evidence, the District Mun- 
sif appears to have thought that defendants 
were in possession under the mortgage, and 
dismissed plaintiffs suit. The only finding 
on the point is that plaintiff delivered the 
plaint lands to defendants under “an” 
arrangement and that defendants did not 
wrongfully usurp the plaint lands. The 
District Munsif also adds: "It seems that 
plaintiff has no cause of action to recover 
'until:he settles the matter of the mort- 
gage-deed"; but he does not find this asa 
fact. Plaintiffs suit was dismissed and 
defendants could not have appealed, but 
„tbat does not affect the case here, for I am 
of opinion that the existence of the oral sale 
to defendants was not directly and sub- 
stantially in issue and finally decided in 
that. suit. There is certainly nothing in 
-the judgment: which amounts to’ a finding 
that the oral sale was untrue, and the 
suit was dismissed apparently because ac- 
cording to plaintiff's own evidence defend. 
ants were in possession, not as trespassers 
as alleged in the plaint, but under some 
arrangement under the mortgage-deed, the 
-nature of the arrangement not being specified, 
The question is, therefore, not res judicaa. 


8. The second point raised is that Acham- 
ma’s possession from 1884 was possession 
as & mortgagee and cannot, therefore, be 
adverse to the mortgagor. The finding of 
fact is that she did not get into possession 
as a mortgagee but as a purchaser in 
an invalid sale. This finding is impeached 
on two grounds, firstly, that the oral evi- 
dence of the sale on which it is based, is 
inadmissible in evidence, and secondly, 
that when a mortgagee gets into possession 
during the continuance of a mortgage, his 
possession cannot be adverse to the mort- 
gagor. This latter argument pre-supposes 
that the mortgage was continuing when 
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evidence is that. the mortgage had been 
discharged. It will be better, therefore, to 
decide the third point. 7. e, whether the 
oral-evidence of the sale is admissible in 
evidence, before deahng with the points 
that depend upon a decision of this qies- 
tion. No doubt the oral sale is invalid, 
and evidence is inadmissible to prove it as 
an agreement to contradict, vary, add to, . 
or subtract from the terms of the mort- 
gage. (Section 92 of the Evidence Act.) 
Similarly under proviso 4, the existence. of 
a distinct subsequent oral agreement to 
rescind or modify its terms cannot, be 
proved, Can the sale in this ease be held to be 
an agreement contradicting, varying, adding 
to, or subtracting from the terms of the mort- 
gage or as rescinding or mndifying the mort- 
gage? [think not. The effect of the agree- 
ment is to discharge the mortgage, $. e., tc 
pub an end to the contract by fulfilment, and 
although the oral sale accompanied by de- 
livery of possession does not effect any 
legal transfer of the property, yet there is . 
nothing in section 92 to exclude evidence . 
of the transaction as showing discharge of 
the mortgage debt. No doubt in Ariya- 
puthira Padayachi v. Muthukumarsawmy (1) 
it was held by Sadasiva Aiyar, J. that 
oral evidence of discharge by an invalid 
transfer was inadmissible in evidence and 
he goes so far as to hold that oral evidence 
to prove a conveyance as equivalent tc 
payment of money, could not be allewad. 
In that ease, the facts were very similar 
to the present one, ú. e, the mortgagee 
alleged an oral sale of part of the mortgaged 
property in discharge of the whole mortgage; 
and the transaction sought to be relied upon’ 
had the effect of changing the possession 
of a mortgagee as such to possession as owner. 
But that case was a case of an usufructuary 
mortgage, and this I think is an important 
difference. Miller, J., does not discuss the 
admissibility of the evidence in any event 
in considering whether the transfer of pro- 
perty can be proved as showing the inten. ' 
tion of the parties to discharge the mortgage 
and so, as showing change in the mortgagee’s ' 
possession, to make it adverse to the mort. 
gagor. He merely says that the intention 
to discharge the mortgage involves the: 


intention ta make certain transfers, and it 
(1) 15 nd. Cas 343; 23 M. L. J. 339; (1912) M. W, 


possession was obtained, whereas the oral N. 854; 12 M. L. T. 426; 37 M. 423. 
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is impossible to say that if those transfers 
failed, both parties nevertheless intended to 
discharge the mortgage. He does not hold 
that in mo circunistance would oral evidence of 
thé arrangement be inadmissible, and I think 
that in accordance with the views expressed 
in Ram Awatar v. Tulsi Prosad Singh (2), 
Katiika Bapanamma v. Katitka Kristnamma 
(3), Karampallt Unni Kurup v. Thekku Vi til 
Muthorakutt? (4), Goseti Subbt Row v. 
Varigonda Narasimham (5), such evidenca 
is admissible for proving discharge although 
the sale by which the discharge was in- 
tended to be effected, is invalid. In 
Awatar v. Tulsi Prosad Singh (2) an oral 
arrangment whereby a mortgagor was put in 
possession of part of the mortgaged property 
in discharge of the liability of the usufruc- 
tuarv mortgagee to pay him surplus profits, 
was allowed to be proved by oral evidence and 
this in effect was allowing oral evidence of 
an agreement varying the terms of the 
mortgage to be adduced for the purpose 
cf showing payment of money due under 
the terms of a registered mortgage-deed. 
In Katttka Bapanamma v. Battika Krist- 
namma (3), in a suit for arrears of main- 


tenance defendant pleaded that, in discharge 


of his obligation to pay maintenance due 
under a registered deed, plaintiff had been 
put in possession of certain lands under an 
oral agreement. It was then held that the 
subsequent oral agreement being an agree- 
ment to rescind or modify the original 
registered agreement was not receivable in 
evidence, but that it was open to defendant 
to prove that the' arrears claimed were 
actually discharged by the plaintiff taking 
possession, although the agreement to dis- 
charge cannot be proved. The ‘other two 
cases, Karampalla Unm Kurup v. Thekku 
Vettil Muthorakuiti (4) and Gosett Subba 
Row v. Varigonda Narasimham (5), -are 
not so much in point, but there also 
evidence of an invalid oral agreement was 
allowed in order to prove discharge of tbe 
prior registered agreement. These rulings 
appear to me to be opposed to Sadasiva 


a 11 Ind. Cas. 413; 14 C. L. J. 507; 16 0. W.N. 


m) 30 M. 281; 17 M. LJ. 80. 
` (4) 96 M. 195, < 
(5) 27 M. 868. 


Ram 


Iyer  J/s opinio in Artyaputhira 
Padayachi v. Muthukumarasawmy (1), that 
oral evidence to prove a conveyance as 
equivalent to payment of money cannot be | 
allowed. This opinion was not expressed 
by Miller, J., in the same case and is really 
an obiter dictum, and I prefer to follow the 
principle set forth in the other four cases 
above, which does not seem tome to be 
opposed to the provisions of section 92. In 
this case, then, the oral agreement is sought 
to be proved not as modifying the mortgage, 
but in order to prove the nature of possession 
taken by the mortgagee and I hold that 
the oral evidence is admissible, and on this 
evidence we have the finding of fact that 
the mortgage-debt was discharged and that 
defendants’ predecessor got into possession 
of the mortgaged properties not as mort- 
gagee, but as owner, and that the possession 
as owner was adverse to the mortgagor 
and recognized by him to be so. Although 
the oral sale cannot in itself operate as’ an 
extinguishment of the mortgage, yet the 
proof of the payment of the mortgage-debt 
therehy is sufficient to prove the nature cf 
possession by the mortgagee. In this view, 
I would follow the ruling reported as Uusman 
Khan v. Nagalla Dasanna (6), and hold that 
defendants’ possession has been all along ad- 
verse as against the mortgagor, and they have 
now acquired a title by prescription. [Vide 
also Kone Goundan v. Bola Narcken (7) 
and Venkatarayudu v. Subbamma (5). ] 

4. As regards the question of whether 
the possession from 1884 was that of 
Achamma or of her scn-in-law Ammanna, 
it must be noted that defendants are sons 
of Ammanha and grandsons (daughter's sons) 
of Achamma. The learned Subordinate 
Judge seems to hold that Ammanna’s pos- 
session was on behalf of Achamma, and 
although he does not record a definite 
finding on the point, his whole judgment 


. proceeds on the assumption that the pos- 


session was that of Achamma. Defendants 
also claim under Achamma, and not from 
their father Ammanna. The question was 
oaly raised incidentally in second appeal, 
and I must uphold what I take to 


(6) 16 Ind. Cas. 694; 37 M.545; 12 M. In T. 330; 23 
M. L. J. 860; (19:2) M. W. N. 995. 

(7) 12 M. L. J. 387. 

(8) 13 M. L. J. 802. 
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be the Subordinate Judge’s finding, t.e., 
that the possession was that of Achamma. 
(5). Holding as I do on this question 
of adverse possession, it is unnecessary to 
'diScuss the further question as to whether 
a simple mortgagee who comes into posses- 
sion of the mortgaged ` property during 
the continuance of the mortgage, can set 
‘up adverse possession notwithstanding the 
provisions .of section 76 of the Transfer 
of Property Act,a question which was also 
strenuously argued in this appeal. 


I would, therefore, dismiss the appeal with 
costs. . 

Spencer, J.—Ón the first point, I con. 
sider that the appellant is not entitled to 
succeed by relying on the decision in 
Original Suit No. 19 of 1890 as being res 
judicata on the question of the alleged 
oral sale. In that suit, the appellant’s 
predecessor-in-title set up a case of 
trespass in March or April 1883, Achamma, 
who was first defendant in that suit, 
and is respondents! predecessor-in-title, 
denied the trespass and set upa case of 
sale in February 1884. The District Munsif 
found against the trespass. This finding 
was sufficient for the dismissal of the 
plaintiffs suit for recovery of possession 
of immoveable property, and ib was dis- 
missed. He also found incidentally that 
defendants’ possession was traceable to an 
arrangement whereby through the interven- 
tion of mediators, it was settled that the 
defendants should have possession under a 
term of the mortgage-deed which provided 
that, in default of the regular payment of 


_the taxes to Government, the land should’ 


be put in possession.of the mortgagee. This 
was nobody's ease in the pleadings. It 
seems to have been a third version put 
forward for the first time at the settlement 
of issues and to have been established by 
the evidence of plaintiffs witness. As I 
read issue No. 1,it refers to the above- 
mentioned condition of the mortgage-deed, 
and not to first defendant's allegation that 
the lands were delivered to heras sold. The 
decretal portion of the judgment was entirely 
in defendants’ favour, as it simply directed 
-.the dismissal of plaintiff's suit and the 
payment by him of the defendants’ costs. 
There was no issue as to the alleged sale, 
nor was that transaction either directly 


affirmed or negatived. The defendant thus 
bad no ground for appealing agaiust the 
decree. Under these circumstances, I do 
not think it can be said that the matter was 
directly and substantially in issuein that 
suit; and, therefore, it is not res judicata. 
[uide Secretary of State v. Swaminatha 
Koundan (9).] 

The seco.d question is whether a simple 
mortgagee who gets into possession of im- 
moveable property of Rs. 100 (one hundred) 
in value can prove an oral sale as a starting 
point of adverse possession against his mort- 
gagor, so as to acquire a prescriptive title 
by remaining. in possession for over the 
statutory period. This question has been 
answered in the negative by Miller and 
Sadasiva Aiyar, JJ., in the case of a usufruc- 
tuary mortgagee in Artyputhira Padayachi v. 
Muthukumarasawmy (1),the reason being that 
section 92, clause (4), of the Evidence Act 
renders inadmissible oral evidence of any 
distinct subsequent oral agreement rescinding 
or modifying a contract or disposition of 
property embodied in a document which has 
been registered ‘according to law. The 
plaintiff's mortgage-deed (Exhibit A) is such 
a document, I am of opinion that the-same 
answer must be given in the case of a simple 
mortgagee who gets into possession of the 
mortgaged property during the continuance 
of his mortgage. < 

The law casts on him the same responsi- 
bility of managing the property with pru- 
dence, of protecting his .mcrtgagor’s interests 
in it against interference by strangers, and 
of paying the surplus of the receipts accru- 
ing from the mortgaged property tò the 
mortgagor after deducting the interest on 
his mortgage-money together with .a fair 
occupation rent and all necessary expenses. 
(Vide section 76 of the Transfer of Property 
Act). He cannot alter the legal character 
of his possession by his own act or assertion 
soas to convert possession as mortgages 
into possession as absolute owner [vide 
Usuman Khan v. Nagalla Dasanna (0)]; 
Although, if there is & term in the original 
mortgage-deed providing in a certain 
event that the mortgagee will hole 
possession as absolute owner and if the 


(9) 12 Ind, Cas. 167; 37 M. 26; 10 M,L. T. 
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parties subsequently by their mutual conduct 
and admissions show that they have acted on 
that provision in the deed, the character of 
the possession will, by agreement, be altered 
from that date. A mortgagee’s possession 
does not become adverse to the mortgagor 
merely by his styling himself as proprietor 
of the mortgaged property [vide Ald Muham- 
mad v. Dalta Baksh (103], or by the mort- 
gagee’s denial of the mortgagor’s right to 
redeem [vide Thopara Mussad v. Collector 
of Malabar (11) ]. 

It has been strenuously argued that, as a 
discharge of a mortgage is nota rescinding 
of the contract, evidence could be admitted 
to prove that the mortgage was discharged 
by the oral sale. But this was not the de- 
fendants’ cage in their written statement, nor 
will it help them towards a decision in their 
favour; for, if the encumbrance has been 
discharged, the owner of the equity of re- 
demption is entitled to recover possession of 
his property free of encumbrance. Mere 
possession coupled with an oral agreement 
could not be pleaded in defence against one 
having a legal title to recover. [Vide Kurri 
Veera Reddi v. Kurri Bapi Reddi (12).] Mr. 
Navrayanamurthi conceded that he did not 
want to prove extinguishment of the mort- 
gage by oral evidence, but only that his 
client came into possession under an oral sale 
which had the effect of discharging the 
mortgage and creating a title by prescription. 

Of the authorities cited by him, that of 
Ram Awatar v Tulsi Prosad Singh (2) was a 
case in which the status of mortgagor and 
mortgagee between the parties was not put 
anend to by the transaction whereby the 
mortgagees came into possession. In Karam- 
palli Unni Kurup v. Thekku Vittil Muthora- 
kutti (4), the subsistence of ‘the lease was 
expressly admitted by the defendants. In 
Kattika Bapanamma v. Kalitika Kristnamma 
(8) it was held that an oral agreement 
under which plaintiff was given possession of 
certain lands in lieu of maintenance could 
not be proved as à variation of the original 
registered instrument, but it was admissible 
in proof of discharge of arrears of mainten- 


(10) 1 A, 685, 
(11) 10 M. 189. 
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ance, This only amounts to saying that the 
partial or complete discharge of a debt is 
not equivalent to a variation or rescinding of 
the deed by which the debt is secured. In 
Goset? Subba Row v. Vartgonda Narasimham 


` (5) it was laid down that the rescission or 


modification of a contract of usufructuary 
mortgage in a registered-deed, could only be 
proved by the production of an agreement 
of the like formality and not by an oral 
agreement, but it was held that some of 
several parties to the contract were not 
precluded from proving an oral agreement 
under section 44 of the Contract Act to 
release them from personal liability, while the 
original contract remained unimpaired against 
the other joint promisors. 

“ In the present instance, the defendants can 
only succeed by proving that the encumbrance 
has been extinguished in the manner des- 
cribed in section 101 of the Transfer of Pro. 
perty Act, viz, by their becoming absolutely 
entitled to the property. 


But the possession of these morteagees 
was obtained under circumstances which 
were not incompatible with the mortgagor’s 
interests being kept alive in the property. 
Their possession was capable of being, refer- 
red to other causes besides a transfer of 
ownership, such as a temporary occupation 
under a condition of the mortgage-bond for 
the purpose of recovering from the proceeds 
of the land the kists paid by the mortgagees 
to Government, ora conversion of a simple 
mortgage into a usufructuary mortgage for 
failure to pay the instalments of the debt as 
agreed upon by the parties, ora submission 
to arbitration as stated in the prior suit. 
When a lawful origin can’ be inferred, the 
Courts will not assume that possession 
originated in an arrangement which cannot 
legally be proved. The possession of the 
mortgagees does not become adverse unless 
the mortgagor .has reason to suppose that 
his rights have been invaded. [Vide 
Jitappan v. Manavikrama (18) and Tarubad v. 
Venkatrao (14).} Proof of an oral agree- 
ment to consider the mortgage at an end 
is shut out by section 92, clause 4, of the 
Evidence Act. [Vide Srinivasa Swami 


(18) 21 M. 158; 8 M. L. 'J. 92. 
(14) 27 B. 43; 4 Bom. L, R. 721, 
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Aiyangar v. Athmarama Iyer (15), which 
follows Mayandi Chetti v. Oliver (16).] 


Sales and mortgages of immoveable 
property are both transfers of intangible 
rights, but one is à transfer of ownership 
and the other isa transfer of an interest 
in the property concerned. The possession 
of a purchaser is of a full proprietary 
character, while the possession of a mort- 
gagee in possession is of a limited nature. 
Both transactions are required to be 
registered, if the property is Rs. 100 in 
value or over. An extinguishment of a 
.mortgage by the mortgagee’s rights being 
merged in those of an owner involves an 
alteration of the relationship of mortgagor 
and mortgagee inte one of seller and pur- 
chaser. When each of these transactions 
requires a registered document to make it 
valid, the law does not permit the substi- 
tution of one for the other to be effected in 
a less formal manner. 


Tam, therefore, of opinion that this 
Appeal should be allowed and the suit 
remanded for taking an account of the 
profits derived from the said lands and in 
respect of the mortgage-debt. The 
Subordinate Judge’s finding as to the value of 
items Nos. 2 to 6, which defendants allege to 
have been sold, is only that a sale of them 
‘without a registered.deed “might not be 
valid,” the allegation in the written state- 
ment being that they were not worth 
more than Hs. 70.8. It is, however, unneces- 
sary to call fora finding on this point as 
it is sufficient fur the purpose of section 92, 
clause (4), of the Evidence Act that Exhibit A 
has been registered. 

The Subordinate Judge has not decided 
the second issue which related to the 
possession of Ammanna, who was son-in-law 
of Achamma and 2nd defendant in Original 
Sanit No. 19 of 1890, but he incidentally 
observes that ' Ámmanna was managing 
the affairs of Achamma. The District 
Munsif found that the possession of 
Ammanna for over 12 years prior to 
suit was adverse to both parties and barred 
the suit. Ammanna is not a party to these 
proceedings, .If his possession was adverse 


to both parties, the defendants clearly could 
(15) 2 Ind. Cas. 6:2; 32 M. 281; 19 M, L. J. 280; 5 
M. L T. 84. + $ 
(16) 22 M, 261; 8 M, L. J. 196. 


not take advantage of it and use it asa 
defenes ina suit for redemption brought 
against them as mortgagees in possession, 


. As my learned brother considers that 


the lower Court’s judgment should be 
confirmed, the appeal is dismissed with 
costs. 


Appeal dismissed. 


PRIVY COUNCIL. 
APPEAL FROM THE SUPREME COURT OF CANADA 
April 20, 1915. 

Present:— Lord Chancellor (Viscount 
`- Haldane), Lord Dunedin, Lord Parmoor, 
Sir George Farwell and Sir Arthur Channell. 

Tug GRAND TRUNK RAILWAY 

COMPANY or CANADA—Devenpants— 
: APPELLANTS 
"versus 


ALBERT NÉLSON ROBINSON— 


Pratntire RESPONDENT. 

Carrier—Ratlway Company-* Negligence-—Action 10 
personal  énjuries— Condition, reliering from liability 
T Special contract—Railway Act of Canada (Rev. 
Stat, 1906, c. 87), s. 340. 
` A carrier is liable for injury arising from negli- 
gence in the execution of his contract to cary unless 
he has offectively stipulated that he shall be free 
from such liability. [p. 685, col. 2.] 
, Under section 340 of the Canada Railway Act, no 
contract restricting liability for carriage is to be 
valid unless it is of a kind approved by the Railway 
Board. [p. 685 col. 2.] 

If a passenger’ has entered a train on & mere 
invitation or permission from a Railway Company 
without more, and he receivesinjury in an accident 
caused by the negligence of its servants, the Company 
is liable for damages for breach of a general duty to 
exercise care Such į breach can be regarded as one 
either of an implied contract, or of a duty imposed 
by the general law and inthe latter case as in form 
atort. [p. €87, col. 1.] 

But ia either view, this general duty may, subject 
to such statutory restrictions as may be, be super- 
seded by a specific contract, which may either enlarge 
diminish, or exclude it. Ifthe law authorises it, 
such a contract” cannot be pronounced to be un- 
reasonable by a Court of Justice. The specific . 
contract, with its incidents, either expressed or 
attached by law, becomes in sucha case the only 
measure of the duties between the partics, and a 
party cannot by any device of form get more than 
the contract allows him. [p. 687, col. 2.] 


Tf the contract is one which deprives the passen- 


.ger of the benefit, of a duty of care which he is prima 


facie entitled to expect that the Railway Company hag 
accepted, thé latter must discharge the burden of prov- 
ing that the passenger assented to the special terms 


f 
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imposed. This he may beshown to have done either in 
person or through the agency of another. Such 
agency will be held to have been established » ben 
he is shown to have authorized antecedently or by 
way of ratification the making of the contract under 
circumstances in which he must be taken. to 
have left everything to his agent. In such a case, 
itis sufficient to prove that he has been content 
to accept the risk of.allowing terms to be made 
withont taking the trouble to learn what was being 
agreed to. [p. 687, col. 2.] 

In such cases the Railway Company may infer his 
` intention from his conduct. If he stands by under 
such circumstances that it will naturally conclude that 
he has left the negotiation to the person who is 
acting for him, and intends that the latter should 
arrange the terms on which he is to be conveyed, he 
will be precluded by: so deing from afterwards 
alleging want of authority to make any such terms 
ns the law allows. [p 687, col. 2.] 

Moreover, if the person acting on his behalf, has 
himself not taken the trouble to read the terms of 
the contract proposed by the Company in the ticket 
or pass offered, ‘and yet know that there was somo- 
thing written or printed on it which might contain 
. conditions, itis not the Company that will suffer by 
the agent's want of care. The agent will, in tho 
absence of something misleading done by the'Com. 
pany, be bound and his principal will be bound 
through him. [p. 687, col. 2.] : 

Under these principles, the only right to be carriod 

will be one which arises under the terms of the 
contract itself, and these terms must be accepted in 
their entirety. The Company owes the passenger no 
duty which the contract is expressed on the face of 
it to exclude, and if he has approbated that contract 
by travelling under it, he cannot afterwards reprobate 
i$ by claiming a right inconsistent with it. Lp. 688, 
ool. 1. 
. Where, therefore,. a passenger who is to be 
carried upon special conditions at a reduced fare, has 
allowed terms to be made for him by an agent, the 
presumption is that the passenger was content to 
accept the risk without enquiring what the terms 
- agreed upon by his agent were. [p. 688, col. 2.] 


Appeal by special leave from a judgment 
of the Suprame Court of Canada, reversing 
the judgment of the Court of Appeal for 
Ontario and restoring the judgment of Latch- 
ford, J., atthe trial. 

Mr. D. L. McOarthy, K.O. (of the Canadian 
Bar) and Mr. E. F. Spence, for the Appellant. 

Messrs. R. Younger, K. C., and TT. H. Willes 
Ohitty, for the Respondent. f 

JUDGMENT. 


Lorp OmawcELLoR (Viscount HALDANE),— 
The question raised in this appeal relates to 
the right of the respondent, who was plaintiff 
“in an action in the High Court of Justice for 
Ontario, to recover damages against the ap- 
'pellants for injuries suffered by him in an 
accident on the appellants’ railway. He was 

-travelling in charge of a horse’ consigned 


. under what is known as a Live Stock Special 


Contract" in a form authorised by the Rail- 
way Commissioners for Canada. The terms 
of the contract purported to relieve the 
appellants from liability for injuries arising 
from accident, even where caused by neg- 
ligence, to a person travelling with the 
live stock, in case he had been permitted 
to travel at less than full fare. 

The course of the litigation disclosed 
much difference of judicial opinion. The 
Court of first instance decided.in favour 
of the respondent. The Court of Appeal 
for Ontario by a majority (Mr. Justice 
Garrow, Mr. Justice Muclaren and Mr. 
Justice Meredith) reversed this decision, Mr. 
Justice Magee and Mr. Justice Lennox dis- 
senting. There was an appeal to the Su- 
preme Court of Carada, and in that Court, by 
a majority (Mr. Justice Davies, Mr. Justice 
ldington, Mr. Justice Duff and Mr. Justice 


| Anglin, the Chief Justice dissenting), the 


judgment of the Court of Appeal for 
Ontario was reversed. On an applica- 
tion for special leave to appeal to the 
King in Council, this Board thought fit, in 
view of the importance of the question 
raised, to recommend that special leave 
should be given, but,in the circumstances 
only on the terms that the appellants 
should, whatever the result of the appeal 
might be, pay the whole costs of this ap- 
peal as between solicitor and client. 


Before adverting to the facts out of which 
the litigation arose, it will be convenient 


-to refer to certain provisions of the Rail. 


way Act of Canada. Apart from Statute, 
a carrier is liable in Canada, as in Eng- 
land, for injury arising from negligence in 
the execution of his contract to carry, 
unless he has effectively stipulated that he 
shall be free from such liability. The free- 
dom so to stipulate, has been restricted in 
Canada by the Railway Act. Under section 
840, no contract restricting liability for 
carriage 18 ta be valid unless it is of a 
kind approved by the Railway Board, which 
is empowered to determine the extent: to 
which such liability may be impaired, res- 
tricted, or limited, and generally to pre- 
scribe by regulation the terms and condi- 
tions under which any traffic may be car. 
ried. Standard and special freight tariffs 
are to be filed with the Board and to be 
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subject to its approval, and are to be pub- 
lished and made open to the inspection of 
the public at the Railway Companies’ sta- 
tions aud offices, Under the Act, the Com- 
panies are, by section 284, put under a 
general obligation to carry and deliver with 
due care and diligence, and any one ag- 
grieved by a breach of this duty is to 
have a right of action, from which the 
Companies are not to be relieved by any 
notice, condition, or declaration if tke 
damage arises from negligence or omission. 
It is, however, to be observed that this 
right is expressed by the section to be 
given “subject to this Act.” Their Lord- 
ships think that where, under section 340 
and the other sections which deal with 
special tariffs, forms of stipulation limiting 
liability have been approved by the Board, 
ana the conditions for making them bind- 
ing have been duly complied with, the 
' Companies are enabled in such cases to 
contract for complete freedom from lia- 
bility for negligence. 

In 1904, the Board approved a form of 
Live Stock Special Contract, and the order 
approving it was duly published. The 
appellants adopted this form, and, so far 
as appears, have complied with the con- 
ditions prescribed for its use. It is out 
of a contract in the approved form that 
the present question arises. 

The frets of the case are shortly as 
follows: -The respondent lives in the 
town of South River, in Ontario. He 
undertook to Dr. MeCombe, who resides 
in that town, to go to Milverton and bring 
back a horse by rail from there. Dr. 
McCombe had arranged with Dr. Parker, 
of Milverton, to buy the horse for him. 
When the respondent arrived at Milverton, 
he went with Dr. Parker to see the horse, 
and it was thereafter brought to the ap- 
pellants’ sidiag to be put on one of their 
cars under arrangements made by Dr. 
Parker with their local agent. The re- 
spondent and Dr. Parker placed the‘ horse 
in the car. Dr. Perker had originally 
been under the impression that the horse 
could travel without any one accompanying 
it, but he had been informed by the agent 
that, for a long journey, it must be accom- 
panied by some’ one. Arrangements had, 
therefore, to be made between Dr. Mo. 
Combe, Dr. Parker and tke respondent 


“said that he should send it to Dr. 


that the latter should travel with the horse. 
After putting if on the train, Dr. Parker 
went with the respondent to the agent's 
office, and Dr. Parker and the agent 
signed a contract in the presence of the 
respondent, Dr. Parker folded it upand 
MeCombe 
by mail, but the agent told him in the 
respondent’s hearing to give itto the latter 
to carry with him as it showed that he 
was travelling with the horse. The docu- 
ment was accepted by Dr. Parker, but he 


did not think it necessary to take the trouble ' 


of reading it through. The respondent 
himself did not read it, but simply put it 
in his pocket, where it remained till some 
time after the accident when he gave it 
to Dr. MeCombe. The officials on the 
train appear to have recognised the re- 
spondent, who looked after the horse, as 
the person travelling with it. He was not 
asked for any ticket or fare. In the course 
of the journey, there was a collision due 
to the negligence of the appellants’ serv- 
ants and the respoudent was injured. 

The case was heard before Mr. Justice 
Latchford and a Jury. There was no dispute 
as to the negligence, and the only question 
left to the Jury was the amount of the 
damages. These, the verdict assessed at 
3,000 dollars. The learned Judge after- 
wards gave judgment for the respondent. 
In order to appreciate the significance of 
what he decided, it is necessary to turn to 
the terms of the special contract. This, 
as has already been stated, was substan- 
tially in the form prescribed by the Rail- 
way Board. It was expressed to be made 
between the appellants and Dr. Parker. 
It acknowledged the receipt from him of a 
horse, which the appellants undertook to 
transport to South River on the terms that 
their liability in respect of the horse should 
be restricted to a specified amount, in con- 
sideration of a rate lower than the full rate 
being agreed on. It went on to provide, 
as one of the stipulations on its face, that 
ir case the appellants should grant to the 
shipper, or any nominee of the shipper, a 
pass or privilege at less than full fare to 
ride in the train on which the horse was 
being carried, for the purpose of taking 
care of it while in transit and at 
the owner’s risk as before mentioned, then 
as to every person so travelling on such pass 
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orreduced fare, the appellants were to be 
entirely free from liability in respect of his 
death, injury, or damage, whether it was 
caused by the negligence of the appellants, 
or their servants, employees, or otherwise 
howsoever. The contract concluded with a 


declaration, signed by Dr. Parker as shipper,- 


that he fully understood its meaning. Across 
jt was printed in redink, “Read this special 
contract.’ On the margin was put, ‘Pass 
man in charge half fare.’ The document 
thus contained the authority to travel for the 
man as well asthe horse. The practice was 
for the Railway Companies in such cases to 
obtain payment from the consignee on 
delivery, and Dr. McCombe some days subse- 
quently paid the appellants the amount of the 
freight, including the half fare for the re» 
spondent. 

These being the material facts, the learned 
Judge held that the respondent was not 
debarred from what he called his common 
law right. Any other view, he said, appeared 
to him to imply that, by a contract to which 
he was not a party and of the terms of which 
he had no knowledge, his right to be 
carried without negligence was taken away. 
The Court of Appeal for Ontario by a majori 
ty reversed this judgment, on the ground that 
a contract excluding liability even for negli- 
genee had been made and was binding on the 
respondent. Their judgment was, however, 
overruled by a majority in the Supreme 
Court of Canada, who held that although the 
language of the contract purported to exempt 
the appellants from their liability, it did not 
contain the real terms on which the respond- 
eat travelled in the train which met with 
the accident. 

It is obvious that the question on which 
this appeal turns, is one as to the terms on 
which the respondent was accepted by the 
appellants as a passenger. i 

There are some principles of general appli- 
cation which it is necessary to bear in mind 
in approaching the consideration of this ques- 
tion. If a passenger has entered a train on 
a mere inyitation or permission from a Rail- 
way Company without more, and he receives 
injùry in an acsident caused by the negli- 
gence of its servants, the Company is liable 
for damages for breach of a general duty to 
exercise care. Such a breach can be regard- 
ed as one either of an implied contract, or of 
& duty imposed by the general law, and in 


the latter case as in form a tort. But in 
either view this general duty may, subject to 
such statutory restrictions as exist in Canada 
and in England in different ways, be super- 
seded by a specific contract, which may either 
enlarge, diminish, or exclude it. If the law. 
authorises it, such a contract cannot be pro« 
nounced to be unreasonable by a Court of 
Justice. The specific contract, with its inci« 
dents either expressed or attached by law, 
becomes in such a case the only measure of 
the duties between the parties, and the plain- 
tiff cannot by any device of form get more 
than the contract allows him. 

A second proposition is that if the contract 
is one which deprives the passenger of the 
benefit of a duty of care which he is prima 
facte entitled to expect that the Company has 
accepted, the latter must discharge the burden 
of proving that the passenger assented to the 
special terms imposed. This he may be 
shown to have done either in person or 
through the agency of another. Such agency 
will be held to have been’ established when 
he is shown to have authorised, antecedently 
or by way of ratification, the making of the 
contract under circumstances in which he 
must be taken to have left everything to his 
agent. In such a ease, it is sufficient to 
prove that he has been content to accept the 
risk of allowing terms to be made without 
taking the trouble to learn what was being 
agreed to. 

The Company may infer hig intention from 
his conduct. If he stands by under such 
circumstances that it will naturally conclude 
that he has left the negotiation t0 the person 
who is acting for him, and intends that the 
latter should arrange the terms on which he 
is to be conveyed, he will be precluded by so 
doing from alleging afterwards want of 
authority to make any such terms as the law 
allows. Moreover, if the person acting on his 
behalf has himself not taken the trouble to 
read the terms of the contract proposed by 
the Company in the ticket or pass offered, and 
yet knew thatthere was something written or 
printed on it which might contain conditions 
it is not the Company that will suffer by the 
agent's want of care. The agent will, in the 
absence of something misleading done by the 
Company, be bound, and his principal will be 
bound through him. To hold otherwise 
would be to depart from the general principles 
of necessity recognised in other business 


62s 


INDIAN CASES, 


[1915 


GRAND TRUNE RY, CO. OF CANADA V, A. N, ROBINSON, 


transactions, and to render it impracticable for 
Railway Companies to make arrangements for 
travellers and consignors without delay and 
inconvenience to those who deal with them. 

In a case to which these principles apply, it 
cannot be accurate to speak, as did the learned 
Judge who presided at the trial, of a right to 
þe carried without negligence, asif such a 
right existed independently of the contract 
and was taken away by it. The only right 
to be carried will be one which arises under 
the terms of the contract itself, and these 
terms must be accepted in their entirety. The 
Company owes the passenger no duty which 
the contract is expressed on tlie face of it to 
exclude, and if be has approbated that contract 
by travelling nnder it, he cannot afterwards 
reprobate it by claiming a right inconsistent 
with it. For the only footing on which he 
has been accepted asa passenger, is simply 
that which the contract has defined. 

Applying these principles to the facts of 
the present case what is the construction to 
be put upon them by a Court of Justice? It 
may well be that the respondent did not ac- 
tually know the latitude allowed by the law 
of Canada to Railway Companies. It is 
highly probable that he did not think of any 
such. question ag has arisen. But he must 
have known that he required to obtain per- 
mission from the Company in order to travel 
with the horse, and for the rest the law im- 
putes to him the duty of knowing its princi- 
ples, He had taken a single ticket only 
when he came to Milverton. 

The proper inference appears to be that 
when he and Dr. Parker had put the horse 
into the train, he went with Dr. Parker to 
the agent’s office with the intention that Dr. 
Parker should make, as regards both the 
horse and himself, the whole of the necessary 
arrangements at the office. If Dr. Parker 
had been acting for himself, there can be no 
doubt that he would have been bound by the 
terms of the document he received from the 
agent and by his signature expressly told the 
Company that he understood. Can the re- 
spondent be in & better positionP. On the 
evidence, can he say that the Company’s agent 
was not led by him to believe that Dr. Parker, 
by whose side he stood while the contract 
was being made, was making it with his 
assent? “I was standing right there,” he says 
in his cross-examination, “alongside Dr. 
Parker,” 


Q. "What did Dr. Parker say after he 
had signed the contract?”-—A. "He folded the 
contract up and said he would send that to 
Dr. MeCombe by mail, and ‘it will be there 
before you will be there,’ and he says: ‘No, 
you must give it to this man; he must carry it 
with him; and it shows that he is travelling 
with this car.’ They just handed it to me, and 
T put it in my pocket.” 

Under such circumstances, the true infer- 
ence is that the respondent accepted the 
document knowing that it contained the con- 
tract obtained by Dr. Parker for his journey, 
and in accepting it, accepted all the terms 
which were set out on the face of the docu- 
ment, and which he would have seen had he 
taken the trouble to look at what was handed 
to him. Jtdoes not appear possible to say 
in this case, that he was misled in any way, 
or that the agent need have done more than 
he did when he handed over a document 
which set out the terms offered for acceptance 
with great distinctness in the form which the 
Railway Board had directed. 

Sach view is not inconsistent with ang 
finding of fact by the Jury, or even by the 
learned Judge who tried the case. It is 
based on the legal consequences which flow 
from facts about which there is no contro- 
versy. The majority in the Court of Appeal 
for Ontario appear to have interpreted, these 
consequences in the only way which the law 
warrants, 

Having regard to the conclusions at which 
their Lordships have thus arrived, they will 
humbly advise His Majesty that the appeal 
should be allowed, and the action dismissed 
with costs in all the Courts below. The 
appellants must, however, under the terms 
on which special leave to -appeal was given, 
pay the whole of the costs of the appeal to 
the King in Council as between solicitor and 
client. 


Solicitors for the Appellants: Messrs. 
Batten, Profitt and Scott. 
Solicitors for the Respondent: Messrs. 


Blake and Redden. 


Appeal allowed. 
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PUNJAB CHIEF COURT. 

First Crvin ApPEAL No. 761 or 1911. 
November.6, 1915. 
Present:—Mr. J ustico ‘Chevis and 
Mr. Justice LeRossignol. 

SRI RAM.—DEFENDANT—ÁPPELLANT. 
versus 4 
CHHABBU LAL AND ovHERS— PLAINTIPES 


— RESPONDENTS. 

Contract Act (IX of 1872), s. 128—Sale by auction— 
Puffers, employment of-——Commission for sale, outrage. 
ously high—Sale, whether voidable. 

If, at an auction sale, puffers are employed by 
the auctioneer, who charges an outrageously high 
commission for the sale, the transaction is voidable 


at the instance of the buyer under section 123, 
Contract Act, [p. 690, col. 2.] 
First appeal from the decree of the 


District Judge, Delhi, dated the 16th March 
1911, decreeing plaintiffs’ claim. 

Messrs. B, Bevan Reitman and Madan Gopal, 
for the Appellant. 

The Hon'ble Mr. Muhammad Shafi, K. B., 
for the Respondents. : 

JUDGMENT,.—'his suit relates to the 
auction of a house in Delhi. According 
to the plaintiff, the house was first auctioned 
on 25th and 26th February 1909 and 
knocked down to the defendant for Rs. 22,600, 
As defendant refused to stand by his bid, 
the house was re-sold on 6th June 1909, 
when it only fetched Rs. 17,800. 


Plaintiff claims:— 


Rs. A. P. 

Difference in price .. 4,800 0 0 
Commission on re-sale 890 0 0 
Advertising expenses 40 0 0 
Interest 785 12 0 
Postage 10 6 
TOTAL  . 6,516 6 6 


The defendant's main pleas are— 

(1) that he never made a completed or 
unconditional bid, and that his conditions 
were-not complied with, and 


(2) that the sale is voidable at his instance, 
as the price was raised by fietitious bids. 

The lower Court decided both points 
against him and gave a decree for Rs. 5,864 
and costs and future interest. The defendant 
appeals. 

Into the question whether defendant’s bid 
was absolute, or was subject to .certain con- 
ditions which were not complied with, we do 
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nof propose to enter at length in this appeal; 
it issufficient-for us to say that the défendant’s 
account, as given in’ the pleadings, of the 


, circumstances ‘in which his bid was made 


and of the facts which followed after the 
auction was completed;’ seems to’ us very 
unsatisfactory. Especially ' do we regard 
with suspicion that part of the affair which 
relates to the writing of a cheque for 
Rs. 1,500. If the defendant had really 
bought the property, he should have paid 
up the full-10 per cent, without demur im- 
mediately after the auction; if he had not 
really bought the property, he should have 
repudiated the bid point-blank from the 
biginning, instead of shilly-shallying and 
wanting to be assured that he had made 
a good bargain in all respects. 

We think the plea as to the sale being 
voidable by. reason of puffers having been 
employed (see section 123 of the Contract 
Act) is a good one, and that the ‘snit should 
have been dismissed on this ground. 


We will take the bidders as they stand 
in the auction list (vide page 7 of paper-book 
A) and examine them one by one. We here 
remark that it seems a most slipshod way 
for a respectable firm of auctioneers to keep 
no list of bids at a sule of this description, 
except a memorandum jotted down at the 
back of one of the sale notices. For purposes 
of this appeal, we will, however, assume that 
the list produced is the actual list of bids 
madé at the auction. The bidding opens 
with a bid of Rs. 20,000 in the name of 
Lala Gobind Parshad, cousin of the mother 
of the auctioneers (vide A. 47). This man 
made one bid only. At the re-sale in June 
we note that he bid up to Rs. 17,600. We 
note also that he is now tenant of the house 
in dispute under Rattan Lal, who purchased 
the house at the second sale. But it must 
also be noted that on a former occasion when 
there had been an auction by these same 
auctioneers of.a house belonging to Musammat 
Mahtabi, mother-in-law of-one of the two 
auctioneers, the house was knocked down for 
Rs. 1,800, the genuineness of the sale was 
challenged just as in the present case, and 
the result was a re-sale resulting in the house 
being knocked down for Rs. 1,125 only. to 
this same Gobind Parshad (for evidence of 
Niadar Mal recorded in the civil suit which 
followed, see B, pages 2-4), 
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Next comes a bid of Rs. 20,500 in the name 
of Lala Sham Lal This man was notin 
Delhi at the time, and the bid was made by 
his wunim,Ganga Parshad, who is brother 
of Bhola Nath, servant of the anctioneers. 
Ganga Parshad holds no power-of attorney 
from Lala Sham Lal, has never purchased pro- 
perty for Lala Sham Lal before, and received 
no instructions from him to bid for this 
particular house. 

The next bidis one of Rs. 21,000 in the 
name of Lala Raghu Mal who is also a son- 
in-law of V usammat Mahtabi, he and Rangi 
Lal (one of the auctioneers) having married 
sisters. Raghu Mal’s wife is dead no doubt, 
but his interest in her family has not ceased, 
as we learn he was acting for Musammat 
Mahtabi in the former case (vide B, page 
4, line 3) which occurred in 1903, 


Then comes a bid of Rs. 22,000 in the 
name of Lala Dharm Das, who is clerk to 
Lala Badri Kishen, who figures as plaintiff's 
Pleader in the present case, It is urged that 
Dharm Das was bidding on behalf of Lala 
Ganga Saran Das, and a letter is produced 
purporting to come from Lala (tanga Saran 
Das, but this letter is not proved. The 
auctioncer Niader Mal, no doubt, produced 
it when giving evidence, but this does 
not in the least prove by whom or when this 
letter was written. The auctioneer, Niadar 
Mal, also says in his evidence (vide A, page 
48, line 11) that Dharm Das was himself 
responsible for the bid. He further admits 
that Dharm Das gave evidence for him in a 
former case, 

Then comes a bid of Rs, 22,500 in the 
name of Lala Manak Chand. Lala Manak 
Chand died some years ago, and Lala Murli 
Dhar is now head of the firm. He professes 
to buy houses for investment, but owns he 
has bought none for the last 10 years. He was 
absent from Delhi at the time of the sale, 
but says he told his agent, Gauri Shankar, 
to bid for the house. He admits that his 
own house is mortgaged for Rs. 18,000and has 
. been so for the last eight years. Yet instead 

.of redeeming his own house, he wants to buy 
‘other houses. Gauri Shankar is a cousin of 
Ram Kishor, who is brother-in-Jaw of plaint- 
if. His anxiety to purchase the house for 
his master, cannot have been very great as 
he went away to Agra, and did not take the 
trouble to turn up at the second day of the 


CASES. [1915 


sale so he says, vide pare 72), but the auc- 
tioneer says he was present onthesecondday 
(vide page 48). It will be noted that each 
bidder makes one bid, and one bid only, and so 
the price goes up to Rs. 22,500. Then the 
sale is postponed till the following day. 
"Then comes a solitary bid of Rs. 22,600 by 
the defendant, and this eloses the bidding. If 
any of the former bids were genuine, why did 
not a single one of the bidders turn up and ` 
bid on the second day? Plaintiff's Counsel 
urges that they did not wish to compete 
against a gentleman of defendant's wealth 
and standing. But did any of them.even 
take the trouble to turn up the second day to 
see if the defendant was going to bid? And 
why should they all pay so much deference 
tothe defendant? He may be a rich man, 
but according to the plaintiff, the bidders 
also are all men of meaus. 

At the re-sale, we find none of these 
bidders bidding with the exception of Lala 
Gobind Parshad. There is one bid cf 
Rs. 13,500 only in the name of Lala Ganga 
Saran Das, but it has not been proved that 
any bid authorized by him was made at the 
first sale. In any case, if he would bid up to 
Rs. 22,000 in February, why would he only 
bid up to Rs. 13,500 in June? The conclu- 
sion at which we arrive is that the proceed- 
ings on the first day of the sale were all 
bogus, and that not a single genuine bid had 
been made till defendant was foolish enough 
to take an interest in the affair, and to makea 
bid. Then. as, was to be anticipated, no 
further b is were forthcoming, and the 
house was knocked down to the defendant. 


The whole proceedings we regard as shady 
in the extreme, and we note that the commis- 
sion charged by the auctioneers, 5 per cent., 
seems to us outrageously high for a sale of 
house property. 


We consider that section 123, Contract 
Act, has been fully proved to be applicable 
and that the sale is voidable at the instance 
of the defendant. 


The claim must, therefore, be dismissed, 
but we shall not allow costs to the defend- 
ant as in addition to the remarks made at 
the commencement of this judgment, we 
think that, had his defence been true in all 
‘respects, the defendant would have done well 
to go into the witness-box to offer an explana- 
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tion regarding the cheque and certain other 
matters, 

We accept the appeal and reversing the 
lower Court's decree we dismiss the suit, 
but leave the parties to bear their own costs 
in both Courts. 

Appeal accepted. 


. CALCOTTA HIGH COURT. 

"APPEAL FROM ORIGINAL Deongg No. 27 0r 1914, 

Rowe No. 109 or 1915. 
May 17, 1915. 
Present; — Mr. Justice Holmweod and 

Mr. Justice Walmsley. 

"TEKAIT GANESH NARAIN SAHI DEO 

—PLAINTIFF—- APPELLANT 
' versus 
Maharaja PROTAP.UDAI NATH SAHI 

4 DEO —DargsDANT— RESPONDENT. 

Chota Nagpur Tenancy Act (VI of 1908), ss. 87, 
258, 264 (viti) —Judicial Commissioner specially appoint. 
ed to deal with revenus cases, if Revenue Officer— 
Decision of Judicial Commissioner—Res judicata—Civil 
“Court, jurisdiction of—Civil Procedure Code (Act V of 
:1908), s. LI. 

The Judicial Commissioner specially appointed 
under section 264 (vi) of tha Chota Nagpur 
"Tenaucy Act to deal with the Revenue questions 
-decided by the inferior Revenue Officers in appeal, 
ig a Revenue Officer within the meaning of 
section 258. (p. 492, col. 2.] 

Therefore, a decision of the Judicial Commissioner 
in appeal from a decision of a Revenue Officer in a 
suit or proceeding under section 87 of the Chota 
Nagpur Tenancy Act bars a subsequent suit for 
the same purpose in a Civil Court. [p. 692- col. 2.] 

‘A party cannot by suit seek to vary or set aside 
an order of a Revenue Court made under section 
87 of the Chota Nagpur Tenancy Act but if he is 
in possession, he can defend his title in a suit for 
resumption againsthim. [p. 698, col. 1.] 

Appeal from the judgment of the Special 
Subordinate Judge at Ranchi, dated the Ist 

December 1918. 

'o Dr. Dwarka Nath Mitter and Babu Bepin 
Chandra Mullick, for the Appellant. 

. Mr. Caspersz and Babu Jogesh Chandra Dey, 
for the Respondent. 


JUDGMENT.— This appeal arises out of 
a suit brought by the” plaintiff to have 
it declared that the entire Pargana Barway 
is a hereditary impartible estate of the 
family .of the plaintiff 
descendible generation after generation in 


+ 


‘powers 


and that it is ‘issue. 


the male line of the original holder and 
that the right of the second plaintiff 
to hereditary succession be declared. 

Jt appears that Barway is one of six 
parganas which, Cuthbertson in his report 
states, were incorporated with the Chota 
Nagpur Raj cn the assumption of British 
rule. The Maharaja has the right to receive 
the Government revenue, but in other 
respects the so-called Raja for the time being 
is in the position of a talukdar sabject to 
the custom of primogeniture and imparti. 
bility. 

The question of resumability by the 
Maharaja on the failure of direct male heirs 
is not dealt with by Cuthbertson, but in 
the Revenue Settlement of 1908 the 
final publication of which as far as 
Pargana Barway is concerned took place 
on the 22nd April 1909, the plaintiff No. 
1, who died after this case was decided 
in the lower Court, was entered in the 
Record of Rights as holding the parga a as 
jagir properties descendible to children 
generation after generation, and the 
Maharaja of Chota Nagpur filed a suit 
under section 87 of the Chota Nagpur 
Tenancy Act to have this record amenced 
and altered to life-jagér, valuing his suit 
before the Revenue Officer at Rs. 10,000. 
The Revenue‘ Officer dismissed his suit in 
August 1910, but on appeal to the Judicial 
Commissioner, acting under ihe special 
conferred upon him by section 264 
(vi) of the Act, he decided that the 
tenure was not hereditary but resumable 
and that plaintiff’s father had only obtained 
a life-grant from the Maharaja under a 
written  kabuliyat and patta. This was 
because Lal Sahi Deo, father of the 
plaintiff No. 1  Raghubar Sahi, was a 
very distant collateral who could only 
succeed on the ordinary right of survivorship 
under Mitakshara Law, and the Judicial 
Commissioner held that the tenure was 
resumable by the Maharaja on failure of 
heirs male to the last Raja and that Lal 
Sahi had no title outside his life-grant. 
The matter was somewhat complicated by 
the intermediate holding of one Lachmi 
Nath Sahi Deo, who succeeded his half- 
brother Harnath Sahi Deo and died withont 
This Lachmi Nath has in subsequent 
litigation been held to be illegitimate and 
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the impartible Raj governed by primo- 
geniture is said to have become resumable 
on the death of Harnath who also left no heir 
‘male of his body. The late Maharaja, who 
was later on declared insane, neglected 
his estates and in litigation with the Ranis, 
the widows of Harnath and Lachmi Nath 
Sahi, wanted to resume the tenure and 
joined the then holder Lal Sahi Deo, to 
whom he had given a life-interest, as 
plaintiff. He appears to have admitted the 
legitimacy of Lachmi Nath for the purposes 
of that case, as the widows of Harnath 
had consented to eat with  Laehmi Nath. 
But whether Lachmi Nath was legitimate 
or not, the direct male line came to an 
end at his death, and the question before 
the Judicial Commissioner was whether 
Lal Sahi Deo had an hereditary right to 
the tenure or whether it was a resumable 
tenure held under a life-grant. 


Mr. Kingsford decided this question 
against Raghubar Sahi Deo, the son of 
Lal Sahi. On this suit brought by the 
plaintiffs, Raghubar and his son Ganesh 
Narain, plaintiff No. 2, the Subordinate 
Judge has held that section 258 is a bar 
and has dismissed the suit on that ground 
alone. He was asked also io hold that 
the decision of Mr. Kingsford operated as 
res judicata under section 11, Civil Procedure 
Code, but he refrained from expressing 
any opinion on that point. In appeal 
before us, it is contended that section 258 
has no more effect than section 109 of the 
Bengal Tenancy Act had, that a suit to 
recover or to get confirmation of possession 
of property valued at Rs. 52,000, cannot 
be barred by any derision of a Revenue 
Court which was not competent to try 
such a suit. Further, it is contended that 
Mr. Kingsford sitting in appeal was nota 
Revenue Officer and, therefore, section 87 does 
not apply. 

Thirdly, that plaintiff No. 2 being no 
party to the suit undersection 87, is not 
bound by it. 


The answer to the first contention is that 
this is not a suit for recovery or con- 
firmation of possession, but a suit for 
a simple declaration of the nature of 
the tenure, which is fully within the 
competence of the Revenue Court. Moreover, 
ihe suit as laid was incompetent, as 
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plaintiff No. 2 had no right to any 
declaration in the life-time of his father 
and the suit was bad for misjoinder of 
causes of action. The plaintiff No. 2 has 
acquired his right to sue, if any, on the 
death of his father, but on the finding of 
the lower Court made in his father's life- 
time, he has no such right. 

The second contention is based on what 
we must characterise as the defective drafting 
of the Act. 

Section 87 provides for a suit before a 
Revenue Officer and for an appeal in the 


prescribed manner to the prescribed officer 


from decisions passed under sub-section 
(f), that is, decisions on any other matter 
not referred to in clauses (a) to (e). 

The Revenue Officer has power to transfer 
any particular case or class of cases to the 
Civil Court. 

The rules made by Government provide 
that suits under section 87 shall be tried 
in all respects as Civil suits between the 
parties, 

Section 264 (uit?!) gives the Government 
power to prescribe the officer to hear appeals 
and the Judicial Commissioner is the pre- 
seribed officer under the rules, We are 
asked to hold thatthe Judicial Commissioner 
is not a Revenue Officer within the mean- 
ing of section 258, which says that no suit 
shall be entertained in any Court to vary, 
modify or set aside either directly or in- 
directly any order or decree of any Deputy 
Commissioner or Revenue Officer in any 
suit or proceeding under section 87. The 
definition of a Revenue Officer in section 3 
(xxv) is any officer whom the Local Govern- 
ment may appoint to discharge any of the 
functions ofa Revenue Officer under any 
provision of the Act. Now the Judicial 
Commissioner is specially appointed under 
section 264 (viii) to deal with the Revenue 
questions decided by the inferior Revenue 
Officers in appeal and, therefore, comes 
within the definition. It would be a great 
anomaly to hold that the decision of the 
Court of Appeal was open to be assailed in 
a suit . when fhe first Court’s- decisions 
could not be so assailed, and the only alter. 
native would be to treat the decision of the 
Ju cial Commissioner as that of a competent 
Civil Court which would have the effect of 
raising a bar of res judicata under section 11, 


Civil P.oe:lare Code. We do not think 
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that this could -have been the intention of 
tbe Legislature. The provisions for appeal 
appear to have been overlooked in section 
258, and we must hold that the special åp- 
pellate Court in Revenue cases is, in deciding 
a dispute under this Act, performing the func- 
tions of a Revenue Officer. We may further 
observe that the jurisdiction of the Judicial 
Commissioner to decide the question that is 
now sought to be agitated in this suit, 
was decided by a Bench of this Court in 
Raghubir Sahi v. Protap Udoy Nath Sahi Deo. 
(1), the jugdment in whichappears on page 50° 
of the paper-book. 

As regards the third contention, we think 
the Judge in the Court below is right. The 
plaintiff No. 2 had no co-parcenary right in 
the estate, which was fully represented by. 
his father in the suit under section &7.. 
The plaintiff No. 2 being in possession 
can defend his title in the suit for resump 
tion, which is now being brought by the 
Maharaja of Chota Nagpur. But he can-. 
not by suit seek to vary or set aside the 
order ofthe Revenue Courts made under 
section 87, No bar of ves judicata has as 
yet been found against him under section 
Al, Civil Procedure Code, but his present 
suit is incompetent for more than one 
reason. We fix the hearing fee at Rs. 3.0. 

The result is that this appeal is dis- 
missed with costs and the Rule to stay 
further proceedings in the respondent’s 
suit for resumption, is discharged with costs, 
two gold mohurs. 


Appeal dismissed; Rule discharged. 


* (1) 13 Ind. Cas. 103; 16 C. W. N. 294, 15 C. L. J. 
146; 39 C. 241, à 


PUNJAB CHIEF COURT. 
Emst Civin Aresar No, 745 or 1912. 
November 22, 1915. 
Present: —Mr. Justice Rattigan and 
! Mr. Justice Shadi Lal. > 
MIRAN BAKHSH—Puatntivy—ApPeLLANtT 

y - + versus i 

Musammat MEHR BIBI AND OTHERS— 


DEFENDANTS— RESPONDENTS. : 
Will—Revocation by parol—Actual destruction, 
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whether necessary—Animus revocandi—Omission to 
make a subsequent Will, effect of—Custom — Intestate 
succession among Arains of Lahore - Brothers and their 
sons, rights of, as against widow and daughter's sons. 

In cases not governed by the English Law, the 
Indian Succession Act or any other Statute specifying 
a particular method of revocation, actual destruction 
or a formal revocation is not essential to constitute 
the revocation of a Will. [p. 694, col. 2.] 

Venkayyamma Qaru v., Venkataramanayyamma 
Bahadur Garu, 25 M. 678; 29 I. A. 166 (P. O) 7 o. 
W. N.1; 12 M. L. J. 299; Maharajah Pertab Narain 
Singh v. Maharanee Subhao Kooer, 4 Y. A. 228 at p. 
245; 1 0. L. R. 113; 8 C. 026; 8 Sar, P. C. J. 740; 3 
buth. P. O. J. 458; Rafique and Jackson's P. O, No. 46; 
1 Ind. Jur. 679, referred to, 

Under the Muhammadan Law; a bequest may be 
revoked by express declaration, oral or written. 
Lp. 694, col. 2.] 

Where, therefore, a testator exprosed in a Court of 
Justice his intention of revoking a Will previously 
made: : 

Held, that this was a case of the revocation of Will 
by parol and that the mere fact that the testator failed to 
destroy the existing Will or omitted to make a subse- 
quent one, could not have the effect of revivinga Will 
which had been cancelled. [p. 694, col. 2.] 

Among the Arains of Lahore brothers and their sons 
are not heirs ab intestato in the presence of the widow 
and the daughter's sons. [p. 694, col. 2.] 

Chiragh Bibi v. Hassan, 19 P. R. 1906; 70 P. L. R. 
1906, referred to. A 

First appeal from the decree of the Sub- 
ordinate Judge, First Class, Lahore, dated 
the 7th February 1912, dismissing plaintiff's 
suit. 

' Mr. Gokal Ohand Narang, for Rai Bahadur 
Pandit Sheo Narain, and Khwaja Zia-ud-din, 
for the Appellant. un 

The Hon'ble Mr. Muhammad Sahaft, K.B., 
a'd Chaudhri Nabi Bakhsh, for the Respond- 
ents. 


JUDGMENT.—One Karim Bakhsh, an 
Arain of the town of Lahore, died onthe 
22nd of November 1905, leaving him surviv- 
ing a widow, daughter’s sons, brothers and 
a nephew. Before his death, he executed 
a Will on the 14th of April 1905 by which 
he devised his self-acquired and ancestral 
property to the above-mentioned persons; 
and the present action was brought by 
the nephew for possession of one-fourth 
of the ancestral landed property on the 
strength of the Will. The Subordinate 
Judge has dismissed the suit on the ground 
that the daughter’s sons were, under the 
eustom by which the deceased was governed, 
entitled to inherit the ancestral property to 
the exclusion of the male collaterals and that 
the Will, which-altered-the devolution of the 
property to the prejudice of the customary 
heirs, was invalid. 
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The plaintiff has preferred a first appeal 
to this Court, and after hearing the learned 
Counsel on both sides, we are of opinion that 
the suit mustfail on ihe short ground that 
the Will, upon which the claim rests, was 
revoked by the testator during his life-time. 
It is manifest that this plea was expressly 
raised by the defendants and it formed the- 
subject-matter of the second issue. Both 
the parties adduced all the evidence on the 
various points in controversy between them ; 
and though the learned Judge of the Court- 
' below has not recorded a finding on the 
above issue, it is obviously unnecessary to. 
deal with the question of the validity of the- 
bequest, when we find that the testament was 
validly revoked by the testator, 


Now we observe that Karim Bakhsh, when 
éxamined as a witness in a case, made the 
following statement on the 26th July 1905, 
a few months after the date of the Will: ~“I 
made my last Will during my illness when 
l was not in full enjoyment of my right 
senses * * * * * * * | drew up my last 
Will personally. However, l have 'some 
doubt about it. In order to remove those 
doubts, I shall make another Will, accord- 
ing to Mahammadan Law and with the 
- consent of my collaterals, so that all my 
daughter’s sons and collaterals may get 
shares. of my property. I wish that, Mu- 
hammadan Law may be followed in place of 
custom.” The Will referred to by Karim 
Bakhsh is undoubtedly the document in 
question, and his statement shows that he 
did not regard it as embodying his intention 
“asto the disposal of the property after his 
death. In fact, he went so far as to say that 
he wished that Muhammadan Law might be 
followed in place of custom and itis obvious 
that the present Willis not in accordance 
with the principles of Muhammadan Law. - 
It seems tous clear that the testator had 
cnimus recocand?, and his statement amounts 
to a declaration of intention on his part to 
revoke the Will dated the 14th of April 1905. 
This view receives support from the 
testimony of Khuda Bakhsh, a witness for 
the defendants, who deposes that before 
his death, Karim Bakhsh told him that 
the Will executed . by him had been 
revoked by him in his evidence given, in 
Court. 
It appears that the document was in 
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possession of his collaterals, and it -was. 
probably for this reason that Karim Bakhsh’ 
did not destroy it. But neither this circam- 
stance, nor his omission to make a subsequent 
Will, ean have the effect of reviving a Will 
which was cancelled by the testator’s 
intention expressed in a Court of Justice. 
In cases not governéd by the English Law, 
the Indian Succession Act or any other 
Statute specifying a particular method of 
revocation, actual destruction or a formal 
revocation in writing is not essential to, 
constitute the revocation of a Will; vide, 
Venkayyamma Garu v. Venkataramanayyam mu 
Bahadur Garu (1) and  dlakarajah Pertab 
Narain Singh v. Ma&aranec Subhao Kooer (2) 
Under the Muhammadan Law a bequest 
may be revoked by express declaration, 
oral or written (see paragraph 291 of 
Wilson’s Digest of the Anglo-Muhammadan 
Law). . ' 

We are satisfied that this is a case of the 
revocaticn of Will by parol, and that the 
plaintiff cannot invoke the aid ofa docu. 
ment which must be treated as (non-existent, 
It is proved that according to the eustom, 
which supplies the rule of decision, as to 
succession to ancestral laud among the 
Arains of the Lahore District, brothers and 
their sons are not heirs al antestato in the 
presence of the widow and the daughter’s 
sons. Indeed, the finding of the lower 
Court on this point has not been seriously 
challenged, and it is fully supported by the 
entry in the riwaj-t-am, judicial instances on’ 
ihe present record, and by the decision of 
this Court in Chiragh Bibi v Hassan (8). 
There is ro foundation for the contention: 
that the daughter's sons, whose mother pre- 
deceased her father, were in a worse position 
than those whose mother survived him. In 
fact, the learned Counsel for the appellant 
admits that he is unable to cite any authority 
on which the alleged (distinction could be 
supported; and tke general principle of 
Customary Law, which favours the succession 
of daughter and daughter’s sons, certainly 
does not contemplate any such rule. 

The appellant ,has, therefore, no. locus 


standi to inherit the property of the deceased 

(1) 25 M. 678; 29 T. A, 156 (P. C. 70. W. N, J; 12 
M. L. J. 299. 

(2) 41. A. 228 at p. 245; 1 C. L. R. 113; 3 C. 626 
(P. G.):3 Sar. P. C. J. 740; 3 Suth. P. C. J. 458; Rafique 
and Jackson s P. C. No. 46; 1 Ind. Jur. 679, 

(8) 19 P. R. 1906; 70 P. L. R. 1906, 
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Karim Bakhsh, and we accordingly uphold: 


the decree of the lower Court and dismiss the 
&ppeal with costs: . s 
: Appeal dismissed. 


i CALCUTTA HIGH COURT. 

' Seconp Civin Arrear No. 1932 or 1911. 

7 March 11, 1915. 

‘Present:—-Mr. Justice N. R. Chatterjea and 

G Mr. Justice Mullick. 

NABENDRA KISHORE ROY AND 

OTHERS— PLAINTIFFS— À PPELLANTS 

i versus 

Srimati RAHIMA BANU AND ANOTHER— 


^ DzreNDANTS Nos. 1 AND 2—H£sPONDENTS, 

. Chittus —Evidence— Observations ^f High Couit as 
to probative values of chittas- tm another case, how far 
to be followed by lower Courts—Chittas, when private 
and public documents. 

. A Subordinate Court ought nof to rely upon the 
observations of a High Court as to the probative 
value of chiffas made in another case, the evidence 
in which was different from that adduced in the 
case before it. [p. 696, col. 1.] 

Where the chiitas are prepared for a public purpose 
such as the distribution of revenue on the shares, or 
assessment and settlement of revenue on the share 
belonging to the Government, they are public 
documents, but where they are prepared with the 
object of ascertaining the lands belonging to the 
Government without prejudice to the rights of the 
owners of the bahali shares they cannot be cailed 
publie documents even though they might have been 
availed of subsequently for assessment of Government 

"revenue. [p. 696, cols. 1 & 2.] 
. Second appealfrom the jugdment of the 
Subordinate Judge of Noakhali, dated the.9th 
March 1911, reversing that of the Munsit of 
Feni, dated the 15th July 1910. 
` Babus Akshoy Kumar Banerjee and Romesh 
Cha dra Ken; for the Appellants. 
. Babs Ram Dayal De, for the Respond 


énis. 


` JUDGMENT.—The — plaintiffs-appellants 
as purchasers of an entire estate at a sale 
for arrears of Government revenue, known as 
the 4-annas bahali hissya pargana Darra, 
sued to recover possession of the lands in 
dispute as appertaining to the said. estate. 
The defence was that the lands did not 
belong to the estate purchased by the 
plaintiffs, but to another hissya (the 3-annas 
l-kurant hissya) in that pargana, and was 
part of a taluk which was existing from 
before --the --Permanent Settlement. -The 
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Commissioner who was appointed to make 
& local investigation found that, according 
to the/hak map, some of the lands form- 
ed part of the estate purchased by the 
plaintiffs, but that according to certain 
chittas of the year 1844, the lands apper- 
tained to 3-annas and odd gandas-zamindart, 
The Court of first instance preferred the 
thak map to the chittas, on the ground 
that the chittas were prepared by the 
Government: in its capacity as the frac- 
tional zemindar of the pargana in order 
to ascertain the lands belonging to it, 
without prejudice to the rights of the rival 
bahali maliks, and its evidentiary value is 
hardly better than that of one prepared by 
any other private- proprietor. That Court 
accordingly decreed the suit with respect 
to a portion of the lands. On appeal, the 
learned Subordinate Judge held that the 
chittas prevailed over the thak, and dismissed 
the suit entirely. The plaintiffs have appeal- 
ed tothis Court. Now both the thak map. 
'and' the chittas are evidence, and it was for 
‘the lower Appellate Court to attach such 
value as it thought proper to each of them, 
and in sezond appeal, we cannot go into the 
weight to be attached to these documents 
respectively. The learned Subordinate 
Judge, however, referring to a decision of 
a Division Bench of .this’ Court (Caspersz 
and Doss, JJ.) ina case [Nobendra Kishore 
Roy v. Durga Charan Chowdhury (1)] relating 
to the very same estate in which a similar 
question was raised, observed: “As regards 
the, probative force of the chiita of lz51, 
it has been decided by the Hon’ble High 
Court that the record thus prepared, is a 
“document of' a public nature and evidence of 
the state of affairs then existing.” 

' The learned Judges in that case obsery- 
ed:— ‘The chiita was prepared at that 
time, as appears from the evidence, for the 
purpose of distrikuting in equal manner 
“the publie revenue on the separate bahalt 
hissya which was subsequently purchas- 
ed by tbe plaintiffs. The record thus 
"prepared is a document of a publie nature 
and evideuce of the state of affairs then 
existing.” 

-~ We do not know what evidence there 
was’ in that case with reference to which 
-those observations were made. 


(1) 10 Ind. Cas. 287 15 C . 515. 
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On the other hand, in a later case re- 
lating to the same estate, which came up 
to this Court, another Division Bench 
(Carnduff and Chapman, JJ.,) referring to 
the same chittas observed as follows:— 

“The chittas in question were prepared 
by the Government as zemindar: but in 
this case, a part of the pargana measured had 
escheated to the Government on account of 
the rebellion of the former owner, and it is 
suggested that the Government must, in these 
circumstances, be held to have measured it in 
its Sovereign capacity. We are unable to 
draw any distinction between the position 
of the Government as owner of land which 
has been  escheated, and its position ag 
owner of land acquired in any other way; 
and itis well settled thata chitta prepared 
by the Government when interested as a 
proprietor of the estate concerned, can- 
not be said tobe a public document.” See 
a Rahwn v. Nabendra Kishore Roy 

2). 

It appears, therefore, that different views 
have been taken as to whether these chittas 
are or are not public documents and it 
seems that this difference is due to the 
fact that the evidence adduced in each case 
was not the same. We think the Subor- 
dinate Judge ought not to have relied upon 
the observations of the High Court as 
to the probative value of these chittas made 
in another case, the evidence in which 
was different from that adduced in the 
present. 

In the present case, we have not been 
referred to any evidence to show that, \the 
chittas were prepared “for the purpose of 
distributing in equal manner the public 
revenue on the separate bahait hissya which 
was subsequently purchased by the plaintiffa" 
as was found in the case of Nobendra 
a Roy v. Durga Charan Ohowdhury 

1). 

If the chittas were prepared for a pub- 
lic purpose such as the distribution of 
revenue on the shares, or assessment and 
settlement of revenue on the share belong- 
ing to the Government, they would be 
publie documents, but if they were pre- 
pared with the object. of ascertaining the 
lands belonging to the Government without 
prejudice to the rights of the owners of the 


(2) 15 Ind, Cas, 841; 17 C. W. N. 161. 
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bahali shares, as found by the Court of first 
instance, they cannot be called publie 
documents, even though they might have. 
been availed of subsequently for assessment 
of 


Government revenue. Chittas may 
be very valuable evidence for the 
purpose for which they are prepared; 


but they may not have the same value 
on any other question. We, however, can- 
not go into these questions, and it is for 
the lower Appellate Court to find upon 
the evidence on the record in the case 
for what purpose the chittas were prepared, 
and the determination of the question whether 
they are or are not public dceuments will 
depend upon the finding which may be 
arrived at. 


It is contended, however, on behalf of 
the respondents that even if the chittas 
are not public documents, the judgment of 
the learned Subordinate Judge is not affected, 
because the Court is entitled to attach such 
weight as it likes to a private document: 
No doubt it was open to the lower Appellate 
Court to attach such weight as it thought 
proper to the chitias considered as private 
documents. But it is impossible for us to 
say to what extent the Court below was 
influenced by the idea that the chittas upon 
which the judgment is mainly based were 
public documents. 

It is further contended on behalf of the 
respondents that the Subordinate Judge 
has not treated the chittas as public docu-: 
ments, but has referred to them as docu- 
ments of a public nature. But he took 
that description from the judgment of Casperaz 
and Doss, JJ., in Nobendra Kishore Roy v. 
Durga Charan, Chowdhury (1). 

The words “a document of a public nature” 
could not have been used loosely in the 
sense of documents prepared by officers of 
Government. The learned Judges im that 
case were of opinion that the chdttas were 
prepared for the purpose of distributing 
in equal manner the public revenue. That 
would be a public purpose, and it seeme 
to us, theréfore, that the words“ a docu- 
ment of a public nature " mnst have been 
used in the sense of “ public document, ” 


The learned Subordinate Judge also refers. 
to some other evidence, but there is no 
doubt that his judgment is based mainly 
upon the chiitas considered as documents of 
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a` publie nature and it is impossible for 
us to say what. value he attached to them. 

We are constrained, therefore, to remand 
the case for-a-re-hearing -of the appeal to 
the lower Appellate Court. If the Court 


finds upon: the evidence -on the record that . 


the cidttas were prepared for a public 
purpose, the suit will be dismissed. If, 
however, it is found that the chittas were 
not prepared for a publie purpose, they will 
- be; considered as private documents and 


that Court will decide the case upon the. 


whole evidence, treating the chittas as private 
documents and attaching such value:to them 
as it thinks proper. Costs will abide the 
result. : 

` Qase remanded. 


PUNJAB OHIEF COURT. 
Szcoxp CIVIL APPEALS Nos. 1864-1867 
: or 1912. | 
October 27, 1915. 


Piesent:—Sir. Donald Johnstone, Kr., Ohief ' 


Judge, and Mr. Justice Chevis. 

Ix S. O. A. No. 1864 or 1912 
BHANI RAMC--PLAINTIFF-—À PPELLANT 
Ix 8. C. A. No. 18.7 or 1912. 
THARUR-—PrLAINTIFF — APPELLANT 
versus 


NARAIN SINGH AND OTHERS— DEFENDANTS 


lame RESPONDENTS IN BOTH. 
Civil Procedure Code (Act Vof 1908), O. XXII, v. 9. 


(2)—Application to set aside abatement of appeal—~ | 


Sufficient cause—Limitation Act (IX of 1908), Sch. 
I, Art. 171. 
. Where one of the necessary purties to an appeal 

was murdered onthe 26th January 1914 and appli. 
cations to substitute names were not made until the 
15th April 1915, the excuse offered in the application 
being ignorance of the fact of the murder and it 
being further alleged on the hearing that both the’ 
plaintiffs-appellants were absent on pilgrimage at 
the time: 

Held, (1) that ihe appeal having abated six months, 
after the date of the - murder, the application ought 
‘Jo have been made within 60 days after abatement; 


(2) that the appellants had failed to show suffi. 
cient cause for delay in applying, seeing that they 
lived within 15 kos of the deceased's village, and that 
the excuse abont absence on pilgrimage was not 
mentioned either in the applications or the 
affidavits. : 

.Second appeals from the decree of the 
Divisional Judge, Ferozepore, dated the 
8th October 1912, varying that of the 
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District Judge, Ferozepore, dated the 29th. 
February 1912. U 
The Hon'ble Mr. ‘Muhammad Shaf < 
for the Appellants. Wk Sa 
Rai Bahadur Pandit Sheo Narain and Mr. 
Seva Ram Singh, for the Respondents. 
JUDGMENT. - Preliminary objections 
have been raised in this and in the connected 
Appeal No. 1867 of 1912 to the effect that the’ 
appeals have both abated for this reason 
that Kanda Singh, admittedly a necessary 
party, was murdered on 26th January 1914 
and applications to substitute names were 
not made until 15th April 1915, Time 
allowed being six months, the appeals cer- 
tainly abated six months after 26th January 
1914, and it was not until some nine months 
after abatement that applications were made 
though the period allowed for such applica- 
tions under Order XXII, rule 9, Civil 
Procedure Code, is 62 days (Article 171, 
Limitation Act). The only exeuse offered. 
in applications is ignorance of fact of Kanda 
Singh’s death. This is hardly believable 
under ordinary circumstances, seeing that 
plaintiffs live within 15 kos of Kanda Singh’s 
village; but itis alleged before us, under 
Order XXII, rule 9, aforesaid that both 
plaintiffs were absent on pilgrimage at the 
time. This in not mentioned either in appli- 
cations or affidavits. 
We hold that plaintiffs-appellants have: 
not shown sufficient cause for delay in 
oe and we dismiss these appeals with 
costs. : 


Appeals dismissed. 





CALCUTTA HIGH COURT. 
SECOND Crvin, Appgan No. 3290 or 1912, 
Mareh 16, 1915. 

Present:—Mr. Justice Fletcher and 

: - Mr. Justice 'l'ennon. ; 
DAMODA. COAL COMPANY, LIMITED” 
DEFENDANTS— APPELLANTS A 
versus 
HURMOOK MARWARI-—PrAINTIFE— 
sd KASPONDANT. 
wansfer of Proper et (IV "n 
108— Destruction ^ of dA Monat by "d o, 
other irresistible force—Notice to avoid lease, operation: 
aa if nerean i i ‘ 
notice avoiding a lease under i 
the Transfer of Property Aot dee nob) uie 
length of time for its operation. The lease becomes 
ipso facto void when the lessee serves a netics 
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under section 108 (e). Section 106 of the Transfer of 
Property Act does not apply where a lessee serves a 
notice on the lessor to avoid the lease on the 
ground of the destructién of the property by fire or 
other irresistible force. 

. Second appeal against the decree of the 
Subordinate Judge, Burdwan, dated the 17th 
August 1912, reversing that of the Munsif 
at Burdwan, dated the 15th June 1911. 

' Babus Mohendra Nath Ray and Mohini 
Mohan Chatierjee, for the Appellants. 

, JUDGMEN'T.—This is an appeal from a 
judgment of the learned Subordinate Judge of 
Burdwan, dated the 17th August 1912, revers- 
ing the decision of the Munsif. The suit was 
brought to recover rent due ona Jease. The 
defence was that the lease had come toan end, 
The lease was a lease of a colliery and the 
defendants alleged thatthe property had been 
destroyed by fire or other irresistible force, 
and that they had by notice avoided the lease. 
The learned Judge of the lower Appellate 
Court made findings of fact that arein favour 
of the defendants. He, however, found that 
the notice purporting to avoid the lease did 
not satisfy the terms of section 106 of the 
Transfer of Property Act and that, therefore, 
the lease had not been validly determined. 

- The learned Judge was obviously in error 
in the view he took. ` The notice under section 
106 has nothing to do with the notice to avoid 
a lease under section 108 (e) of the Transfer 
of: Property Act. The notice avoiding & lease 
tinder section 1U8 (e) does not require any 
Jength of time for its operation. The lease 
becomes 1pso facto void when the lessee serves 
the notice under section 108 (e), whereas 
fifteen days’ notice is recuired under section 
106. The learned Judge has fallen into an 
error by applying the provisions of section 
106 to the notice inthe present case. This 
notice did not require any time to 
take effect and it operated to avoid the lease 
immediately onits service. That being the 
case, the judgment of the learned Judge of 
the lower Appellate Court is wrong. We must, 
therefore, set aside his judgment and decree 
&nd'restore the judgment and decree of the 
Munsif. The respondent must pay to the Ap- 
pellants their costs, not only inthis Court but 
also in the Courts below. 

Appeal allowed. 


PUNJAB CHIEF COURT. 
' Seconp Civiu Appean No. 1449 or 1913. 
June 18, 1915. 
Present; —Mr. Justice Shadi Lal and 

Mr. Justice Leslie- Jones. i 

MUHAMMAD ISHAQ KHAN— DEFENDANT 
—-ÅPPELLANT 
versus 

MUHAMMAD ISLAM ULLAH KHAN AND 


OTHERS—P LAINTIFFS— RESPONDENTS. 

Civil Procedure Code (Act Y of 1903), s 20 (e) 
—Suit on promissory-note executed outside jurisdic- 
tion of Cowit—Payment to be made within jurisdiction 
of that Court-—Forum. 

When a pro-note in lieu of certain profits was 
executed outside the jurisdiction of a Court and 
the executant also resided out of the jurisdiction of. 
that Court, but the pro-note was delivered to the 
payee within the jurisdiction of the Court and it was 
intended that the money should be paid within that 
jurisdiction; 

Held, that the Court had jurisdiction to entertain 
a, suit on the pro-note under section 20, clause (c), of 
the Civil Procedure Code, 1908. [p. 699, col. 2.] 


Second appeal from the decree of the 
Additional Divisional Judge, Delhi, dated 
the 28th of April 1913, varying that of the 
District Judge of Delhi, dated the 10th 
January 1913. 

The Hon’ble Mr. 
for the Appellant. 

Rai Sahib Lala Mot? Sagar, for the Re- 
spondents. 


JUDGMENT.—This is a snit for the 
recovery of money on the basis of a promis- 
sory note for Rs. 3,000 executed on the 6th 
of August 1906 by the defendant Nawab 
Muhammad Ishaq Khan at Fateh Garh in 
the United Provinces, and sent by him from 
that place to his brother’s widow at Delhi.. 
The money was due to her on account of her 
share of the income from the property 
owned by her husband in the United Pro- 
vinces, and the pro-note was accepted by 
her in full settlement of her claim against 
the defendant in regard to the profits realised 
by him on her behalf, The Courts below 
have conéurred in decreeing the claim and 
the only question, which has been argued 
before us and which requires determination 
in this second appeal, is whether the Delhi 
Court had or had not. SERPENS to try 
the suit. 


Now itis beyond dispute that the defend. 
ant resides, and the pro-note was executed, 
outside the local limits of the jurisdiction’ of 


Muhammad Shafi, K. B., 
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ihe Court and it is, therefore, clear that 
neither the rule based upon the residence of 
the defendant nor the rule of locus contractus 
tan be invoked for establishing the jurisdic- 
tion of the Delhi Court, and the sole ground, 
upon which the plaintiffs seek .to sustain 
the jurisdiction, is that in performance of 
the contract, the money was payable at 
Delhi. This contention has been accepted 
by both the Courts below and it is manifest 
that if established, it bringa the case within 
the purview of section 20, clause (c), of the 
Civil Procadure Code of 1903, which clause 
reproduces in a succinct form the principle 
contained in Explanation 3 to section 17 of 
the old Code. 

We observe that the contract itself does 
not expressly prescribe any place for its 
performance, but we think that the circum- 
stances of the case show that the parties 
intended that the contract should be fulfilled 
at Delhi. The document, itis to be noted, 
‘was delivered by post to the lady at Delhi 
‘and it was there that ib was accepted in 
settlement of her claim. The judgment 
in Ram Copal Law v. Richard Blaqu:ere 
‘(L) cited hy the learned Pleader for 
‘the respondents, is distinguishable on the 
‘ground that the pro-note in that case was 
executed within jurisdiction but the ruling, 
which is‘to some extent applicable to the 
present case, is that reported as ‘Winter v. 
‘Round (2). As observed in that judgment, 
fhe making of a pro-note is altogether the 

: act of the maker and it requires delivery to 
the promisee to render it complete. It 
may, therefore, be said that the defendant 
by delivering the note at Delhi impliedly 
promised to pay the money at that place. 

But this is not the only circumstance 
whieh lends support to the view that there 
was an implied undertaking on tke part of 
the defendant to ‘perform the contract 
within jurisdiction. The learned Divisional 
Judge has stated in his judgment that the 
widow, after the death of her husband, 
apparently left his house and came to 
Delhito reside with her brother Khan 
Bahadur Muhammad Ikram Ullah Khan. 
It is true that there is no direct evidence 
in support of this statement, but the plaintiffs 
legitimately contend that this is a reason- 


(1) 1 B. D. R. (o. c.) 85 
(e) 1M. H.C. R. 202. 
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able inference to be deduced from all the 
letters on the record, more especially when 
the defendant has jot adduced any evidence 
inference. At any rate, 
it is incontestable that she was living in 
1906 at Delhiand that the pro-note was 
delivered to her there. Further, it was 
obviously from Delhi that she made demands 
upon the defendant for the payment of the 
debt due to her and it is significant that 
in one of the letters, namely, P-7, 
which is proved by the witness Muhammad 
Unis to be in the handwriting of, the 
defendant, the latter distinctly ‘stated that 
he cld not get money to discharge the 
claim on the pro-note, otherwise he would 
have remitted to her Rs, 3,000 -minns 
such sum as was due to: him by her own 
account, 

„In these circumstances, the Courts below 
were justified in holding that there was 
sufficient prima facie evidence to prove an 
implied agreement that the defendant 
should send the money dne on the pro- 
note to the promises at Delhi. It is to 
be observed that both the widow and her 
brother: Khan Bahadur Muhammad Ikram: 
Ullah Khan are dead and the person, who 
is now ina position to give information on 
the matter, is the defendant, but he has not 
thought fit to go into the witness-box 
‘Having: 
regard tothe place of the delivery of the 
pro-note and other considerations set out 
above, we are of opinion that the parties 
intended the payment to be made at Delhi. 
The Delhi Court, being the forum loci 
solutionis, had consequently jurisdiction to 
entertain and adjudicate upon the claim 
based upon the pro-note. 

On this view, it is not necessary . . to 
consider whether there was “a consequent 
failure of justice” within the meaning of 
section 21, Civil Procedure Code of 1905, 
and whether the provisions of that section 
operate as a har to the objection as to 
the territorial jurisdiction of the Delhi 
Court. 

Our decision on the only point urged in 


this second appeal, is against thé appellant 


and it, therefore, follows that this appeal 
must be dismissed with costs. 


Appeal dismissed. 


B 
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BYOMKESH CHAKRABARTI V, HALADHAR MANDAL, 


-'" - CALCUTTA HIGH COURT. > 
APPEAL FROM Orver No. 316 or 1914. 
May 3, 1915. 
^ Present: :—Mr, Justice D. Chatterjee and 

Mr. J ustice Chapman. s 
BYOMKESH CHAKRABARTI —DEGREE- 
HOLDER——À PPELLANT 

^ versus . 
HALADHAR MANDAL AND OTHERS—— 
JUDGMENT- DERTORS— RESPONDENTS. 

Bengal Tenaney Act (VIII of 1886) Sch. IIT, Art. 6 
— Decree for share of rent by one co-sharer without 
making other co-sharers — parties ——Hoecution- Lymi- 
tation. 

An application for execution of a decree obtained 
by aco-sharer landlord for his share of the rent 
without making the othér co- sharérs parties, is 
govertied by Article 6 of Schedule III of the Bengal 
' Tenancy Act. 

Appeal againstthe order of the District 
Judge, Jessore, dated the 20th March 1914, 
affirming that of the Munsif of that place, 
dated. the 8th July 1913. 

: Babu Surendra Madhub Mullick, for the 
Appellant. , 

-Babus Narendra Kumar Bose and Bhudhar 
Chandra! Haldar, for the Respondents. 

- JUDGMENT.—This appeal arises from 
a: decision holding that an application for 
execution of a decree obtained by a co- 
sharer landlord for his share of the rent 
' without making the other co-sharers parties, 
is governed by Article 6 of Schedule III 
of the Bengal Tenancy Act. There is cer 
tainly one case which favours the contention 
of the appellant. That is the case of K. 
B. Duit v. Gostha -Behary Bhuiya: (1). 
That case, however, was notargued for the 
respondent and the learned Judges said 
that that was a suit to which provisions of 
the Bengal Tenancy. Act did not apply 
However, there has been a number of cases 
both preceding and subsequent to that in 
all of which, the Judges took a contrary 
view. These cases are. Thakomont Dasi v. 
Mohendra Nath (2), Mri.yunjoy v. Bhola Vath 
(3), Khetra Mohan-v. Mohim Chandra Das (4) 
and Kedar Nath v. Ardha Ohunder Roy (5). In 
all of these cases, it has been held that the 


; (1) 17 Ind. Cas, 207; 16 C. L. J. 879; 16 0. W.N. 
1006. 
^ (2) 8 Ind Cas. 889; 10 C. L. J. 463. 

3) 20 Ind. Cas. 833; 18 C. L. J. 81. 

(4) 18 Ind. Cas, 595; 17 C. W. N. 618. 

(5) 6 C. W. N. 763; 29 C. 54. 
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object of the amendment of the Bengal 
Tenancy Act I of 1907 was to introduce 
words which, properly interpreted, would 
make the Article applicable to the question 
in controversy in this case,” We are inclin- 
ed to agree with this latter opinion and to 
accept the grammatical constraction of the 
words as given in the Article after the 
amendment. The contention, therefore, that 
this Article does not apply, fails. 

It is next contended that this view of 
the law is very hard upon the co-sharer 
landlord, who is bound by the. rule of 
Shorter limitation in this Article while he 
is unable to avail bimself of the provi- 
sions of the Act for getting a complete 
That may be 
so in & case of this kind, but after the 
amendment, a co-sharer landlord has an 
option of bringing a suit under section 
148A, which would enable. him ta avail 
himself of all the provisions of the Act 
in favour of the entire body of landlords. 

The next contention is that this applica- 
tion should be considered as a continuation 
of the previous application. The previous 
application is not before us and there are 


no materials on the record upon which we 


can say that this was ever intended to be 


a continuation of the previous application, 
The result is that this application is ' 
dismissed. T 


As, however, at the time when the appli- 
cation was made there was a decision in 
favour of the appellant, we make no order as - 
to costs in this appeal. 


Appeal dismissed. 


PUNJAB CHIEF COURT. 
Civit, Revision Perrrion No. 133 oz 19123. 
October 27, 1915. 

Present:— Justice Sir Donald Johnstone, Kr. 
Chief Judge, and Mr. Justice Chevis, 
KANARIA LAL—Derenpayr— 
PETITIONER 
vOYSUs 
NARAIN SINGH. AND OTRERS— PLAINTIFES, 

MADAN LAL AND OTHERS—-DEFENDANTS 


— RESPONDENTS. 
Arbitration — Award — "Decree. an accor dance with 
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award—4Appeal —Revision, when maintatnable— Award, 
nullity, effect of—Arbitrators, Court if can advise-—Civil 
Procedure Code ( Act V of 1908),s, 115, Sch. IT, para. 16. 
- An application for revision of a decree based on 
an award can be entertained on the ground of 
material irregularity committed by the Court when 
no appeal under the Civil Procedure Code is main- 
tainable against that decree, but such jurisdiction 
will be used very sparingly. [p. 701, col. 2.], 

Obiter dictum.—Where .there is no legal appoint- 
ment of arbitrators, the award is a nullity and 
an appeal against the decree is maintainable, [p. 
702, col 1.] 

Nidamurthi Krishnamurthy v. Gargiparthilingam, 
25 Ind. Cas. 583; (1914) M. W., N. +65, not followed. 

There is nothing objectionable in the Court's 
helping the arbitrators with advice and orders when 
they come to it in a difficulty. [p. 702, col. 2.] 

Petition, under section 70 of Act IV of 
1912, for revision of the decree of the 
District Judge, Delhi, dated the 14th 
December 1912, decreeing the claim in 
part. 

Mr. Nand Laland Rai Sahib Lala Moti 
Sagar, for the Petitioner. 

Mr. Dalip Singh, for the Hon’ble Mr. 
Shadi Lal, and Mehta Bahadur Chand and 
Bakhshi Tek Chand, for the Respondents. 

JUDGMENT,.—-This revision and the 
Civil Appeal No. 562 of 1918 are connected 
in the following way. The parties (to put 
the thing in the briefest possible way) had 
a mutual contract for the supply of bajri. 
Disputes arose, each party accusing the 
other of breach of contract. On 7th October 
1911, Sardar Narain Singh, plaintiff in the 
revision ease, sued Seth Kanhia Lal for da- 
mages to the amount of Rs. 14,000. On 9th 
February 1912, Kanhia Lal sued Narain 
Singh, Labh Singh and Nazir Mal for 
Rs. 7,059-4-0, price of bajr? supplied, plus 
Rs. 13,490 damages, total Rs. 20,549-4.0, 
Then in the former casethe whole matter 
was referred to arbitration, and on 30th 
October 1912, the award was put in, 
giving Narain Singh Rs. 11,782-5.0 and 
costs. Objections were heard and considered 
—see orders of lower Court dated 22nd 
November and 14th December 1912—on 
which latter date adecree was passed in 
accordance with the award. Then on 24th 
December 1912  Kanhia Lals suit for 
Rs. 20,549-4.0, which had by consent of 
“Counsel been ‘kept in abeyance pending 
the result of the -othér- suit, was taken up 
and was dismissed with costs, on the ground 
that the issues in it were the same as those 

_in the case decreed ten days earlier, that 
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those issues had been disposed of finally, 
and that, therefore, this suit could not 
proceed, 


On 22nd January 1913, Kanhia Lal put 
in his revision application, but for one 
reason or another, it was not ripe for orders 
until 3lst July 1914. Meantime Kanhia 
Lal had appealed in the other case (his 
own claim for Rs. 20,549-4.0), and that 
appeal had been admitted to a Division 
Bench on 21st April 1918. The revision 
petition, though  plainly open to some 
objections, was allowed to be set down 
for regular hearing along with the appeal. 

We have now heard both cases argued 
and have arrived at the conclusion that 
both the revision and the appeal should be 
rejected, 


Mr. Tek Chand, for Narain Singh, urges 
that no revision lies. Mr. Moti Sagar, for 
Kanhia Lal, contests this and takes his 
stand upon each and every paragraph of 
his revision petition. Both sides have 
quoted authorities, which we will notice 
presently. In our opinion, i& cannot be 
said absolutely that no revision lies, In our 
opinion the law is as follows. This decree 
(of 14th December 1912) is based, or 
purports to be based, on an award and is 
certainly in accordance with that award. 
Therefore, under the Civil Procedure Code, 
no appeal lies against it, except on the 
ground that it is not basedonan award: 
that is,in effect, that the award is not a 
valid award but a nullity. Then, this Court 
can revise judgments or orders, against 
which no appeal les, on the ground of 
material irregularity committed by the Court 
passing the order or judgment, e.g., suppose 
a Court passed a decree on an award 
without giving time for objections. But 
considering that the whole object of the 
law of arbitration is rapid finality, such a 
revisional jurisdiction will be used very 
sparingly. In arriving at the above pro- 
positions, we have studied the well-known 
rulings Ghulam Khan v. Muhammad Hassan 
(1), Hans Raj v. Ganga Ram (2), Panna 
Lal v. Soman (3), Shankar Lal v. Nathu 


(1) 26 P.R 1602 (P. GN 193.1, 7%: 4B 

R. 101:6 O. W. N. 226; 20 C. 167; x9 LA. 61. mle 
(2) 88 P. R 1502 (F. B.); 119 P. T, B. 1902, 
(3) 59 P. R. 1902 (F. Pi); 120 P, L. R. 1902. 
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Mal-(4), Narpal Rai v. Devi Das (5), Batcha 
Sahib v. Abdul Gunny (6) and others. It is not 
necessary to state at length the facts and dicta 
in these. rulings here. As to certain other 
rulings quoted by Mr. Moti Sagar, we need 
only say that in Thakar Das v. Ram Das 
(7', (a Single Bench case) the Judge did 
not positively hold that revision lay, but 
preferred | to reject the petition on the 
ground that it was. bad _on the merits, and 
that in -Qian Chand. v. Behar’ Lal (8) the 
Judge, dealing with a revision on the 
ground that all parties had not joined in 
the reference, should probably have refused 
to consider the revision, inasmuch as the 
question raised was one for appeal, but, 
overlooking this, considered the petition on 
the merits and dismissed it. 

Mr. Tek Chand, on the other hand, cited a 
Madras- Single Judge sase [ Nidamurihi Krish- 
namirthy y. Gargiparthilingam (9)] in which 
it was - held “that neither appeal nor 
revision lay on the ground .that there 
was no proper order appointing arbitrators. 
We are not inclined to follow that rnling; 
if there was no legal appointment cf arbitra- 
' tors, the ‘award was a nullity and appeal 
would lie, 


“We will now take up the revision petition 
clause by clause, and see to what extent, 
if ‘any, it contains admissible grounds. 
Paragraph l in effect denounces the 
award | as a nullity : being ground for appeal, 
we cannot hear it argued in revision. 
Papagraph 2 would probably be a 
good ground if correct in fact, but it is 
based ona misconception of fact, for there 
a formal order passed extending time 

‘30th October “1912. Paragraph 3 
falces up &' matter fully considered and 
adjudicated upon by the lower Court in 
its order of.22nd November 1912. There- 
Tore, in' this connection, the lower Court 
was, guilty of no, irregularity whatever, and 
the” paragraph - is out of place in’ a revision 


f. 


*~ (4) '] P R. 1903 (F B); 58 P. W, R. 1907. 

*'(5) 9 Ind. Cas. 385; 12 P. W. R. 1911; 1 P. L. R. 
a9 911. 

(6) 21 Ind. Cas. 308; 38 M. 256; 14 M. L. T. 314; 26 
M. L. J. 677; (1014) M. W. N. 142. 

(7) 23 Ind. Cas 950; 114 P. L. R. 1914; 18 P. W. R. 
1914. 

(8) 18 Ind. Cas. 7 *1; 78 P. I, R. ae 

(9) 25 Ind. "Cas. 583; (1914) M W. N. 865, 
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petition. Ground 4 is in argument 
utilised to urge that the lower Court should 
have remitted the award for reconsidera- 
tion, because (a) Nazir Mal’s interest in the 
contract was dealt with in it, though he 
did not join in the reference, (b) the 
&rbitrators failed to consider that there 
had been an award already in the case 
by one Damodar Das and that, therefore, 
they should decline to adjudicate afresh. 
As to fa), all we need say is that the 
arbitrators were obliged to decide whether 
Nazir Mal had an interest, as it had 
been asserted that he had; aud that they 
decided he had none. As to (b), it is 
difficult to see what right petitioner has, 
after joining in this arbitration and 
leaving the whole dispute to be decided 
by the arbitrators, to say that those 
very arbitrators should ‘have declined to 
arbitrate. . 

Ground No. 5 was fully dealt with by 
the lower Court: mo irregularity there. 
Grounds Nos. 6 (a) and (b) were not ‘touched 
upon in argument before us: we see nothing 
in them. Ground No. 6 (c) would be 
technically good .ground for revision, if it 
really disclosed an irregularity, for it is 
concerned with the action of the 
lower Court, but we can see nothing 


_ objectionable in the Court's helping the 


arbitrators with advice and orders when 
they came to it in a difficulty. Lastly, 
ground No. 7 is obviously not good ground 


for revision. 


For these reasons, we dismiss this petition 
with costs. 
Petition dismissed. 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL Deceee No. 110 
or 1913. 

July 28, 1914. 


| Present:—Justice Sir Asutash Mookerjee, Kr., 


and Mr. Justice Beachcroft. 
MOKASHADAYINI DASSI AND oTaers— 
PLAINTIFFS—APPELLANTS 
versus 
'"KARNADHAR MANDAL-—Davespint— 
RESPONDENT. 


* Probate and Administration Act (Y of 1881), s. 60 
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~—Probate, revocation of,. application for -Genuineness 
of Will, question of, if arises—Just cause for revocation, 
question of, determination of —Assignment of properties 
after testator’s death — Assignee, right of, to apply for 
revocution—Revocation, ground for --Fraudulent con, 
cealment of transfer. 

In a Probate Court, after a Probate of a Will has 
been granted, no question of the genuineness of the 
Will arises for consideration till the Court has 
decided thatthe Probate must be revoked on one 
or more of the grounds specified in section 50 of 
the Probate and Administration Act, [p. 708, col. 2.] 

Where an application for revocation of a Probate 
is made, the only question for consideration is 
whether the appellants have made outa just canse 
for revocation and the application cannot be dis- 
missed on the ground that the evidence adduced by 
the applicants for revocation, is not sufficient to throw 
doubt npon the genuinenass of the Will.[p. 708, col. 2.] 

A person interested by assignmont in the ostate 
of a deceased may, where a Will has been set up 
and proved at variance with his interests apply for 
revocation of the Probate of the Will so set up. [p. 
703, col. 2.] 

Therefore, if it is proved that a person has acquired 
by purchase an inferest in tho properties left by 
the deceased, he is entitled to be ‘heard in the pro 
ceedings for grant of Probate. [p. 704, col. 1.] 


Where a notice was served ina Probate proceed. 
ing upon a person who, a week before the service 
of the notice, had transferred his interest in the 
properties and .where the fact of the transfer was 
known also to the applicant: 


Held, revoking the ‘Probate, that the grant was 
obtained fraudulently by making a false suggestion 
9r by concealing from the- Court something material 
to thecase. [p. 704, col. 1.] . 

Appeal against the order of the. District 
Judge, 24-Parganas, dated the 27th Febraary 
1918. . i 
-- Babu Bepin Chandra Mullick, for the 
‘Appellants, 

Babu Tratlokya Nath Ghosh for Mr. J. W. 
Chippendale, for the Réspondent. 


JUDGMENT.—'This appeal is directed 
against an order of dismissal of an applica- 
tion for revocation of ‘Probate. The respond- 
ent Karnadhar Mandal applied for Probate 
of a Will alleged to have been executed 
on the lst March 1835 by Gobinda Chandra 
Mandal, acousin of his father  Lukshmi 
Narain Mandal. The effect of the Will is 
to give a life-interest to the daughter of 
the testator Brojeswari who was a childless 
widow when her father died in 1686. . After 
the termination of the life-interest in favour 
of.the daughter, the estate was to .vest 
in Karnadhar Mandal and his paternal 
uncle Dukhiram Mandal. Brojeswari died 
in 1907. . Notice of the present application. 
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for Probate, which was not made till the. 
2ls& September 1719, was served upon 


Lukshmi Narain Mandal and Dukbiram. 
Mandal. There-was no opposition and the. 
District Delegate granted Probate on the 
27th November 1412. On the 21st Decem- 
ber 1912 the appellants applied for revoca. 
tion of the Probate on the allegation that 
they had acquired an interest in the pro. 
perty left by the deceased by purchase 
from Lukshmi Narain Mandal on the 14th 
September 19.2, that is, & week before 
the application for Probate. The District 
Judge has dismissed the application on the 
ground thatthe evidence adduced by the 
applicants for revocation is not sufficient 
to throw doubt upon the ' genuineness of 
the Will It is plain that this order 
cannot be sustained. No question of the 
genuineness of the Will arises for con. 
sideration till the Court has decided that 
the Probate must be revoked on one or 
more of the grounds specified in section 50 
of the Probate and Administration Act: 
The only matter for consideration at this 
stage is, whether the appellants have made 
out a just cause for revocation of the 
Probate which was granted without notice 
to them: Brindaban Ohunder Shaha v 
Sureshwar Shaha (1). The question of 
genuineness cannot be considered till a case 
for revocation is made out: Durgagati y 
Saurabiné (2). 

It was ruled by this Court in the case 
of Komollochun Dutt v. Nilrutiun Mundle 
(3) that a person interested by assignment 
in the estate of the deceased may, where 
a Will has been set up and proved at 
variance with his interests, apply for 
revocation of the Probate of the Will BO 


seb up. This view was followed in the 
cases of Muddun Mohun Sirar vy,- Kali 
Churn Dey (4), Lalit Mohan vy. Navadip 
Chandra’ (5), Shekh Azim v. Chandra 
Nath 76), Digambar Keshav v. Narayan 
Vithal (7) and Ramchandra v. Ramran 


(8). This is in accord with the principle 


a 3 Ind. Cas. 178; 10 C. L. J. 263. 
2) 33 C. 1001; 10 C. W, N. 955. 

(8) 40. 365; 4 C. L. R, 175. 

(4) 200. 87. 

(5) 28 0. 597. 

(6) 80. W. N. 748. 2 i 

U7) 9 Ind. Cas. 354: 18 Bom |, H 3°, 

(8) (1846) Bom. P. J, 491. >, T 4 
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adopted in the case of Lindsay v. Lindsay 
(9 where it was ruled that the person 
entitled to intervene in a proceeding for 
revocation of Letters of Administration or 
Probate need not show that he had an 
interest in t^e estate of the deceased at 
the time of hisdeath; an interest acquired 
subsequently by purchase of a part of the 
estate is sufficient. Consequently, if it is 
established that the appellants have ac- 
quired by purchase an interest in the pro- 
perties left by the deceased, they were 
entitled to be heard in the proceedings for 
grant of Probate. There is thus “just 
cause" for revocation of the Probate with- 
in the meaning of section 50 of the 
Probate and Administration Act. If the 
ease is not covered by the first clause in 
the definition of the expression "iust 
cause", namely, that the proceedings to 
obtain the grant were defective in substance, 
it ig undoubtedly covered by the second 
clause, namely, thatthe grant was obtained 
fraudulently by making a false suggestion 
or by concealing from the Court something 
material to the case. Notice was served 
in the Probate proceedings upon Lukshmi 
Narain Mandal. It was his duty to ap- 
prise the Court that he had no subsisting 
interest in the estate so as to justify an 
opposition on his part to the grant of 
Probate; he should have intimated to the 
Court that he had transferred what he 
claimed as his share of the estate left 
by Gobinda Mandal to the present appel- 
lants. It is further difficult to imagine 
that the applicant for Probate was unaware 
that his father had, a week before, conveyed 
away to the appellants what he claimed as 
hig share of the estate; it was thus equally 
his duty to intimate this fact to the Court. 
If this had been done, the Court would 
undoubtedly have issued notices upon the 
present appellants. 


The result is that this appeal is allowed 
and the order of the District Judge set 
aside. The case will be remanded to him 
in order that he may investigate whether 
the appellants have in reality the interest 
which they allege in the estate left by 
Gahinda Chandra Mandal. If their pur- 
chase is proved, the Probate will stand 


(9) (1872) 42 L, J. P. 32; 27 L. T. 692; 21 W. R. 272 
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cancelled and the applicant for Probate 
will be called uponto prove the Will in 
solemn form. If, on the other hand, the 
appellants fail to establish their alleged 
purchase, they must be deemed persons 
not entitled to intervene in the Probate 
proceedings and their application for re- 
vocation will stand dismissed. There will 
be no order for costs in this appeal. 
Appeal allowed. 


MADRAS HIGH COURT. 

Sxconp Cryin Appear No, 400 or 1913. 
September 16, 1915. 
Present:—Mr. Justice Spencer and 
Mr. Justice Coutts-Trotter. 

S. M. VENKATARAMA ATYAR— 
PALINTIFF— APPELLANT 
versus 
RAJA GOPALA IYER AND OTEERS— 
DergNDANTS— RESPONDENTS, 

Pleadings—Suit, when can be dismissed on pleadings 
alone— Distinction between actionable and non- 
actionable claim-—Proper procedure. 

The practice of non-suiting plaintiffs in other than 
absolutely plain cases, is to be depreonted.  [p. 705, 
col. !. 

Nd therefore, the plaintiff's suit for contribution 
was dismissed merely on the pleading without 
taking any evidence in the case as to the correctness 
or otherwise of the contentions on each side: 

Held, that, as the distinction between an action- 
able and a non-actionable claim was a fine one, the 
only proper course in thecase was to hear the evidence 
and examine the documents, and that, therefore, the 
case must be tried de novo. (p. 705, col. 1.] 

Second appeal against the decree and 
judgment of the District Court of Tanjore, 
in Appeal Suit No. 39 of 1910, dated 7th 
of October 1912, preferred against the 
decree of the Subordinate Judge of Kumba- 
konam, in Original Suit No. 68 of 1909. 

Mr. N. Rajagopalachariar, for the Appel- 
lant. t 

Mr. T. E. Ramachandra Aiyar, for the 
Respondents. 

JUDGMENT.—The learned District 
Judge professed to decide this case after 
consideration of the terms of the partition- 
deed. No such deed is even alleged ever 
to have existed. The plaint discloses a 
possible cause of action under either sec- 
tion 69 or section 43 of the Contract Act. 
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The practice of non-suiting plaintiffs in 
other than absolutely plain cases is to be 
deprecated. The art of pleading in this 
country has not reached the point at which 
it is safe to assume that the Pleader gives 
the exact effect of the contract pleaded and 
where the line of distinction between the 
actionable and the non-actionable was a fine 
one, as in this case, the only proper course 
was to hear the evidence and examine 
the documents. "This is doubly important 
where the pleading is applying the verna- 
cular to complex legal conceptions and re- 
lations. It is most regrettable ` that the 
Subordinate Judge should have suggested 
that the plaintiff was officious in depriving 
the defendants of an opportunity of evad- 
ing the payment of their legal and just 
debts, 

The judgments below must he set aside, 
and the case sent back for trial de novo. 
Costs in all three Courts will abide the result 
of the new trial. 


Appeal accepted; Case remanded. 


CALCUTTA HIGH COURT. 
Civit Rune No. 1287 or 1914. 
April 30, 1915. 
Present:—-Mr. Justice Holmwood and 
Mr. Justice Walmsley. 
SUDHAKAR RAUT AND OTHERS— 
PrAINTIFFS—PRETITIONERS 
versus 


SADASIV JHATAP SINGH AND OTHERS 


— Derenpants—Opposits PARTY, 

Limitation Act (IX of 1908), s.5— Appeal after 
failwre of application for review—Time spent in review, 
if bona fide prosecution of civil litigation—Eaclusion 
of time-——Discretion, exercise of —Laches, 

Where an appeal is filed after an application for re- 
view has failed and where the grounds for review are 
the only grounds of appeal, the t'me taken in pro- 
secuting the application for review will not be 
excluded for making the appeal within time on 
the ground of bona fide prosecution of civil pro- 
ceedings [p.705 col 2; p. 706, col. 1.] 

A mere routine order registering an application 
for review does nob constitute a bona fide prosecu- 
tion of a civil litigation. fp. 706, eol. 1.] 

The discretion to admit ont of time appeals 
ought not to be orvstallised into definite rales to fetter 
other Judges in the exercise of the discretion which 
the Legistature has permitted to them. What is 
sufficient cause and what is reasonable time for filing 
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an appeal, must depend upon all the cironmstances 
of each particular case. [p. 706, col. 1.] 

The appellants were minors residing in an out of 
the way village and their father died during the 
hearing of appeal before the lower Appellate Court. 
They applied for a review of the judgment of the 
lower Appellate Court, which was against them, but 
the application was rejected. They applied 23 days 
after for the copy of the order and on receipt of the 
copy filed an appeal, The appeal was filed beyond 
time: 

Heid, that inthe circumstances of the case the 
appeal should be registered. [p 706, col. 2.] 


Babus Manmotha Nath Mukerjee and Probodh 
Chandra Chatterjee, for the Petitioner. 


Babus Girish Chandra Pal and Nobin 
Chandra Pal, for the Opposite Party. 
JUDGMENT. 


Horwwoop, J.—This was a Rule calling 
on the opposite party to show cansa why 
the second appeal should not be admitted 
out of time and registered. on the ground 
that the time taken in the  infructuous 
proceedings in the review matter is bona 
fide litigation which would save limitation. 

It appears that the father of the minor 
applicant died during the hearing of the 
appeal before the lower Appellate Court, 
The lower Appellate Court’s judgment was 
passed on the llth Angust 1914. The 
decree was passed on the 15th August 
1914. There was an application for review 
on the 10th September 1914. The learned 
Subordinate Judge admitted the application, 
issued notice and fixed the "th Novem- 
ber1914 for hearing. 1n the meantime, 
he was transferred, and on the 7th 


‘November 1914 the District Judge heard 


the parties in the review matter 
wrote a considered judgment rejecting 
the review. The applicants then applied 
for copy of the lower Court’s judgment 
and decree on the 80th November 1914. 
They obtained their copy on the 7th 
December. It is stated that the appeal 
was ready on the 12th December and it 
was filed on the l4th December. 

In showing cause, the learned Vakil 
has relied upon the finding of the District 
Judge that all the grounds taken in the 
petition for review were grounds of appeal 
and the ruling in Ashanulla v. Collector 
of Dacca (1) has been relied upon. We 
entirely agree with that ruling, and if the 
grounds for review were only grounds of 


and 


(1) 15 C, 242, 
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"appeal wë ' should certainly hold that the 
"applicants can claim no exclusion of time 
con ‘the ground of bma fide prosecution 
‘of civil: proceedings. But here the fourth 
ground taken in the petition of review 
is obviously m good ground for review, and 


:the learned Subordinate Judge must be taken ` 


in admitting the review ‘and fixing a date 
of hearing: to. have held that there was 
such a ground. “We have been referred 
to; the case of Gobinda Lal Das v. Shiba Das 
Chatterjee, (2) for the proposition that a 
mere routine order registering an applica» 
. tior for veview does not constitute the 
bona fide prosecution of a' civil litigation. 
That aiso we are prepared to concede. 
But the facts of that case were totally 
different from th facts of the present 
pase. There the application for review was 
ordered to be registered by the Judge 
who dismissed the suit, and the Judge who 
succeeded him when’ he was on leave 
refused to hear the review and a great 
delay took place in passing the order 
dismissing the review. 


It ‘is further contended: that laches after 
the dismissal of the review in nut imme- 
diately filing the appeal, would also deprive 
thé applicants of the benefit of section 
14 of the Limitation Act and certain 
remarks of Mr. Justice Mookerjee in the 
case we have just referred to, are relied 
on. But those remarks being considered, as 
they must be, as& whole, do not support 
the contention. The learned Judge recalls 
the words of an eminent English Judge 
wheré he says, "for myself I say empha- 
tically that this discretion ought not to 
be crystallised, as it would become in 
course of time by oné Judge attempting 
to prescribe definite rules with a view 
to fetter other Judges in the exercise of 


the discretion which the Legislature has 
permitted to them. What is sufficient 
cause and what is reasonable time for 


filing "an appeal must depend upon all the 
circumstances of each particular case—cir. 
cumstances which must 
greatly in, different cases.” 

“Now the laches which is here com. 
plained of is that the minor applicants did 
not apply for copies necessary for their 
appeal unti] 23 days after the review had 
(2) 10 C. W. N. 986; 8 C, L. J. 645,39. C. 1823.5 
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been rejected, and the circumstances which 
we have to take into consideration are that 
their father had died in July or August 
when they were minors, thoir only guardian 


being a lady, Gouribari Bewa, and they 


resided in an out of the way village named 
Bara Khandu in the Kendrapara Sub-Divi- 
sion of District Cuttack, and we cannot 
say that 23 days was at all an unreasonable 
time for them to procure some gentlemen of 
their own neighbourhood to proceed on the 
long and troublesome journey to Cuttack 
and consult Pleaders, then come back and 
raise the necessary funds for the copies and 
do all the other necessary work that had to 
be done before .the copies could be 
obtained. 

We think that this is eminently a casé 
where our discretion should be exercised 
‘in favour of the applicants, and we, there- 
fore, make the Rule absolute and direct that 
the appeal be registered and put on the 
board for hearing under Order XLI, rule 
2, Civil Procedure Code. "This. being an 


‘indulgence we do not allow any costs to the 


applicants, 


WALMSLEY, J.—I agree. 
Reale made absolute. 


ALLAHABAD HIGH COURT. i 

Sgcoxpo Crvin, APPgzAL No. 1291 ov 1915. 

November 1, 1915. 
Present; — Sir Henry Richards, Kt, Chief 
Justice, and Mr. Justice Rafique. 
MUNSHI LAL-—PLAINTIFF—APPELLANT 
versus . 
MANGAT RAI—DEFENDANT—HUESPONDENT, 

Mortgage suit Mortgage not proved to be duly execut: 
'ed—BSimple maney-decree, if can be given—Causc of 
action, 

In a suit on a mortgage for sale of the mortgaged 
property against the son of the executant of the 
mortgage, the mortgage was not proved to have been 
duly executed: 

Held, that under the circumstances no ‘simple 
money-decree could be giver inasmuch as it would 
entirely change the cause of action. [p. 707. col. 1.] 


Second appeal from the decision of .the 
Additional District Judge of Saharanpur, 
dated the 4th May 1915. 

The Hon'ble Mr. Gokul Prasad, for the 
Appellant. ` Tre 
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-° JUDGMENT.—This -appeal’ arises- out of 

:& suit on-foot of, a mortgage. The mort- 
gage was executed by Govind and others. 
“The suit is a suit (for sale of the mort- 
‘gaged property) against the sons of Govind, 
who is now deceased. Both Courts below 
„have. dismissed the suit, first, upon the 
ground that the mortgage was not proved 
‘to have been’ executed according to the 
tprovisions of: the Transfer of Property 
‘Act and, secondly, on the ground that no 
legal necessity was proved. As to the first 
rpoint, it is contended that the plaintiff should 
.have had a further opportunity of proving 
the due -execution ‘of the bond. The 
Court below has dealt. with this point and, 
im our opinion, the plaintiff ought to have 
come: prepared to prove his case. We have 
looked into the record and we see that it 
:never was suggested that the witness who 
was produced to prove the bond went back on 
his previous evidence or had committed 
-perjury. He. proved - the plaintiff's case 
prima facie, but when he was cross- 
examined, as to the particular mode in 
which he had witnessed the bond, the 
fact was disclosed that he had not seen 
she execntants actually sign. The finding 
that there was no legal necessity, is a 
finding of fact and is equally fatal tothe 
plaintiff's suit as against the sons of Govind. 
It, is contended that we ought to grant 
at least a simple money-decree. There 
are several objections-to this. In the first 
place, the suit was a suit for sale of 
mortgaged property. In order to give a 
*imple  money-decree, we should either 
amend the plaint-or treat the plaint as 
amended. Ib is nob a suit for money. 
In the ngt place it is sought now to 
get a simple: money-decree (not against the 
original executant) but against his sons. 
This would -be an entirely new cause of 
action in which there might be entirely 
different _defence. In our opinion, the 
findings of fact conclude the appeal. It 
is accordingly dismissed. 


ray 


Appeal dismissed, 
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Civi; Rere No. 239 or 1914. 
May 15, 1914. 

Ez resent: :—-Justice Sir Asutosh Mookerjee KT., 

aud Mr. Justice Beacheroft, 
Syed MANIRUDDIN—Derennant No, 1—— 
| PETITIONER 

versus 

JNANENDRA NATH BASU—PLAINTIFF— 


Orrosrrg PARTY, 
; Partnership—Partner, swit by, to recover damages 
for use amd occupation of partnership property, from 


. other partners, if maintainable, 


An owner of a mill entered into a partnership 
agreement with two other persons in respect of the 
mill business. The mill was to be used by the firm 
thus constituted : cash was to be supplied by ono 
of the partners and the profits were to be distributed 
in certain proportions. A suit was instituted for 
dissolution of the partnership, for accounts and for 
incidental reliefs. During the pendency of this 
litigation the plaintiff purchased from the owner of 
the mill his right, title and interest in the mill in 
question and sued the members of the firm for vo. 
covery of damages for use and occupation of the mill: 

Held, that the suitas brought was not maintain. 
able either if the mill became part of the partner. 
ship property or continued to be the private property 
of the owner, [p. 708, cols. 1 & 2.] 


* Rule granted on the 20th February 1914 
against the judgment of the Small Cause 
Court’ Judge of Sealdah, dated -the 23rd 
January 1914. 

Babus Biraj Mohan Majumdar and Hari- 
har Prashad Sinha, for the Petitioner. 

Babu Monmotha Nath Roy, for the 
Opposite Party. 


. JUDGMENT.—We are invited in this 
Rule to set aside a decree made by a 
Small Canse Court Judge ina suit for 
damages for use and occupation of a 
soorkey mill. The second defendant, 
Gopal Chandra Ghosh, was the owner of 
the mill. On the 5th February 1910 he 
entered into a partnership agreement with 
two other persons in respect of the mill 
business. It is not necessary for cur present 
purpose to set out at length the terms of 
this agreement. It is sufficient to state 
that the mill was to be used by the firm 
thus constituted; cash was to be supplied 
by one of the partners and the profits 
were to be distributed in certain proportions. 
On the "7th June 1912, a suit was 
instituted for dissolution of the partner- 
ship, for accounts and for incidental reliefs 
During the pendency of this litigation, 
on the 17th Jancary 1913 the present 
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plaintiff purchased the right, title and 
interest of Gopal Chandra Ghosh in the 
mill in qaestion. He subsequently instituted 
this suit against the members of the 
partnership firm for recovery of damages 
for use and occupation of the mill. The 
Small Cause Court Judge has decreed the 
suit, In oor opinion, the suit as framed 
is not maintainable and the plaintiff is 
not entitled to the reliefs he seeks, 

One of the matters in controversy between 
the parties is, whether the mill became 
part of the partnership assets by the deed 
of the 5th February 1910. On behalf 
of the plaintiff the position has been 
maintained that although the firm became 
entitled to use the mill, it continued to be 
‘the private and. separate property of Gopal 
Chandra Ghosh. It is not necessary to 
dispute the position that property used by 
all the members of a partnership for part- 
nership purposes, is not necessarily part 
nership property. Two illustrations of mills 
used by partnership firms may be mention- 
ed: Robinson v. Ashton (1) and Filling v. 
Pilling (2). In the first of these cases, the 
owner of the mill and its machinery ad- 
mitted two persons as partners. A ques- 
tion subsequently arose, whether the mill 
and the machinery had become part of the 
partnership assets. It was proved that 
the value of the property was entered in 
the partnership books as the amount of the 
capital of the owner, and all additions and 
improvements during the partnership were 
made at the expense of the firm, Sir 
George Jessel, M. R., held that the pro- 
perty had been proved to have become part 
of the assets ofthe firm [see also Hills v, 
Parker (3)]. ln the present case, the ques- 
tion whether the mill had become part 
of the assets of the firm, has not been investi- 
gated; but it is immaterial, because in 
either view the suit must fail, If the mill 
were constituted a partof the partnership 
assets, namely, as contribution of capital 
by Gopal Chandra Ghosh, one of the part- 
ners in the business, the plaintiff, as pur- 
chaser of his right, title and iuterest, has 
not acquired such a title as would enable 

(1) (1875) 20 Eq. 26; 44 L. J. Ch. 542; 33 L, T. 88; 
28 W. R. 614. 

(2) 1565) 8 DeG. J. & Sm. 162; 46 E. R. 699; 142 
R. R. 46. A 

(8) 7 Jur. (N. 8.) 888; 4 L. T. 748. 
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him to maintain a suit for damages for 
use and occupation against the other partners 
of the firm. If, on the other hand, the 
view be adopted, as has been sought to be 
maintained on behalf of the plaintiff in this 
Court, thatthe mill continued to be the 
private property of Gopal Chandra Ghosh, 
the position of the plaintiff is clearly hopeless. 
He, as purchaser of the right, title and 
interest of Gopal, cannot take up a position 
with respect to the property purchased by 
him which could not have been taken up 
by Gopal. Now from the partnership 
deed it is plain that Gopal placed the pro- 
perty at the disposal of the firm, which there- 
upon became entitled to use the mill for 
the purposes of this business. There can- 
not be any dispute that there was ample 
consideration for this agreement. Gopal 
could not have turned round at any moment 
and claimed damages from the members 
of the firm for use of the mill which he 
had placed at their disposal. The plaint- 
iff stands in no better position. He is 
accordingly not entitled to maintain this 
suit, 

The result is that the Rule is made 
absolute, the decree of the Small Cause Court 
Judge set aside and the suit dismissed with 
costs of both Courts. We assess the hear- 
ing fee in this Oourt at three gold mohurs. 

Rule made abso ute. 





BOMBAY HIGH COURT. 
ORIGINAL Orvin JounispioTION Sait No, 209 
or 19,4. 

July 10, 1915, 
Present:—-Mr. Justice Beaman, 
LADKABAI--PLAINTIFF 
versus 
NAVIVAHU—Derenpanrt. 

Trusts Act (II of 1882), s. 6 - Trust, declaration of — 
Terms—Misrepresentation of fact—Contract executed 
under misrepresentation of fact—Liability of party 
misrepresenting-——Misrepresentation of future intention 
Registration Act (XVI of 1908), s. l'I— Document 
promising to do some act in future, if requires regis- 
tration. 

Where a person set apart a sum of Rs 20,000 for 
the benefit oi his nephew and the nephew's wife and 
provided that they were to enjoy the interest until 
his a-ath or until having attained years of discretion 
thes elect to sepa ate from him and wuere he 
retained posses ion and control of the fund, subject 
only to the interests of his cestus que trust in it: 
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Held, that there was a clear and sufficient declara- 
tion of trust within the meaning of section 6 of the 
Trusts Act and that there was no need of transferring 

.possession inasmuch as the author of the . trust 
was himself the trustee and the property was speci- 
fied, the intended beneficiaries were specitied, and 
the Porposes of the trust were specified. [p. 712, 
col, 1. ` 

Where there wasa misrepresentation of fact, the 
relations of the partiesin law woull have to be 
determined by assuming that the fact was as it was 
represented to be, [p. 712, col. 1.] 

In entering into a contract or inducing another 
person to act, if one should misrepresent a fact, 
the contract between him and the person so deceived. 
shall be based in law upon the ground that the fact 
so misrepresented must be made good bythe party 
misrepresenting it. Whereas if it is merely a 
representation of future intention, it is then only a 
contract and can only be proved as atontract. [p. 
718, col. 1.] 

Where, therefore, there was a representation by 
one H that one L wasthe adopted son of H and 
it was upon the faith of that representation that 
the plaintiff married L and where L died after H and 
L’s widow sued for the property of H; 

Held, that the representation should be made good 
and that, therefore, L's widow was entitled to the 
property. (p. 714, col. 1] i 

A document which is simply a promise to doa 
certain act in the future or is an offer to be completed 
when a certain marriage takes place, does not require 
registration. [p. 714, col. 2.] 


Messrs. Wadia, Kanga and Turaporevala, 
for the Plaintiff, 

Messrs. Mirza and Desai, for the Defend. 
ant. 

JUDGMENT.—Is this suit the plaintiff, 
Ladkabai, widow. of the deceased Lalji 
Valji, sues Navivahu, widow of the deceased 
Haridas Dharamsey, to recover from her 
(1) the entire estate of the said deceased 
Haridas Dharamsey; (2) specific sums of 
money; (3) ornaments. 

The plaintiffs allegation put shortly is 
that her husband Laljisurvived the deceased 
Haridas Dharamsey, and upon certain grounds, 
which I shall have to give more in detail, 
was in law his sole heir; that she, there- 
fore, the plaintiff Ladkabai, on the death 
of her husband Lalji is entitled to a 
widow's estate in the whole property. 
Further, she contends that by a writing of 
the 3lst of October 1905, Haridas Dharam- 
sey declared a trust of Rs. 20,000 in favour 
of herself and her husband, to which in 
any event she is now entitled. As to the 
specific sum of Rs. 5,000 and the ornaments, 
the former is admitted; and about the latter 
I need say nothing in this judgment, 
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Should it be necessary to go into that point, it 
would be more properly inquired into by 
the Commissioner than in the main part of 
this trial. 

In order to understand the position 
oecupied by the plaintiff and the defendant 
for the purposes of this litigation, it is 
necessary to say that there were five brothers 
Valji, Meghji, Canji, Haridas and Narsey, 
sons of one Dharamsey Nandji. Itis common 
ground that these brothers separated. All 
the brothers are now dead except Narsey. 
Lalji was at the time of his marriage the 


sole survivine son of Valji. He married 
the plaintiff, then a minor, in the year 
1996. As the plaint is framed, it will be 


seen that the plaintiff has contended that 
her husband's father Valji reunited with 
Haridas and that Haridas had adopted her 
husband Lalji. Treating these as mere 
questions of fact, it is sufficient to say that 
no evidence worth considering has been 
laid before the Court to substantiate either 
of them and that the plaintiff, long before 
the trial had concluded, abandoned both the 
contentions. 

Haridas died on the 23rd of March 1912 
and Lalji, the husband of the plaintiff, on 
the llth of July 1918.  Haridas had married 
four wives in all and had got into con- 
siderable trouble with his caste over his third 
marriage. There can be no doubt that he 
would have found much difficulty in pro- 
curing a bride for his nephew Lalji, the 
husband of the plaintiff; and I think it is 
proved, were it necessary to prove anything 
of the kind, that Haridas wason the best 
of terms with Valji, the father of Lalji, 
and had long regarded Lalji himself with 
great affection. It is not suggested that 
the sentiments entertained by Haridas to- 
wards Lalji had changed in any way before 
the death of Haridas. Such considerations 
only become material in dealing with the 
question of the probability or otherwise of 
the promises alleged to have been made 
by Haridas to the mother of the plaintiff 
in consideration of the marriage then in 
contemplation between the minor plaintiff 
and the minor Lalji. 


The sabstantial point is whether any of 
these representations or promises, as alleged 
by the plaintiff, were in fact made, and, 
if so, whether they are now binding upog 
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‘the maker or his heirs and representatives. 
‘The negotiations for the marriage of 
Ladkabai with  Lalji took place early 
in the year 1905 and the betrothal was 
finally brought about, in connection with 
which Exhibit B was admittedly passed 
‘by. Haridas to Ratanbai, the mother of 
'Ladkabai. Herein Haridas engages to give 
tornaments of unspecified value to the bride 
and in addition the sum of Rs. 5,000, the 
interest upon which was apparently intended 
‘to be spent in procuring further ornaments 
for the bride should the marriage be 
postponed. -On the 31st of October 1905, 
“Exhibit CO was passed by Haridas to 
‘Ratanbai, and that is the document which 
has given rise to the greater part of the 
diseussion in the present suit. "There are 
“vival theories laid before the Court con- 
'eerning this document. It is alleged on 
behalf of the defendant Navivahu that it 
was no more than a penalty bond exacted 
by Ratanbai from Haridas because he had 
' failed to act up to the promises contained 
‘in Exhibit B. It is in a measure common 
, ground that Haridas had taken a sum of 
'some Rs. 2,000 from Ratanbai, and that 
‘this sum as well as certain ornaments, which - 
- he appears also to have removed, had to 
“be made good to her. Butthereis nothing ~ 
-in Exhibit C which gives the least colour 
"to the suggestion that it is'a penalty 
“bond. It begins by declaring a trust of 
Rs. 20,000 in favour of the young married 
couple. They were not, of course, actually 
married at the time, but in the caste be- 


^ trothal is regarded as virtually equivalent ` 


- to marriage. The latter part of the document 
is, on the face of it, in the nature of a 
* Will, It appoints Lalji the sole heir of 
' Haridas in the event of Haridas having 
no natural son of his own, and it states 


sole heir, he is to take the entire estate of 
Haridas after the death of the dhani dhang. 
' Whether this is an accidental repetition or 
whether the second dhant really stands for 
. dhaniant and denotes the ^ defendant 
Navivahu is a very debatable question. In 
the event of Haridas having a natural son 
born to him of this Navivahu, the defend- 
ant in this suit, then a like provision of 
Rs. 20,000 is to be made for that son and 


. the entire estate is thereafter to be divided - 


equally between him and the plaintiff's 
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that in the event of Laljiso becoming the - 


' with reason, in my opinion, 
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husband, Lalji. The defendants contention 
is that this document being merely a penalty 
bond was afterwards cancelled by & writing 


‘(Exhibit 9 in this case) of the, I'%th 
of December 1905. The plaintiff, on ‘the 
‘other hand, contends that Exhibit , 9 


is a forgery and that Exhibit O never was, 
‘and never was intended to be, cancelled." “On 
‘the 18th of May. 1906, shortly before the 
‘marriage, Exhibit F was passed by Haridas 
io Ratanbai. Herein Haridas declares that 
Lalji, the bridegroom-elect, was his adoptéd 
son. Thereafter it provides for the payment 
of Rs. 5,000 referred to in Exhibit B. The 
-latter part of the document appears to me 
‘comparatively unimportant. As to whether 
Exhibit © was cancelled or not. by’ the 
writing (Exhibit 9), much might be 
said on either side. Exhibit, C itself 
-cancels Exhibit B and makes much more 
‘liberal provision. for the bride and. bride- 
«groom than is made in either Exhibit -B 
or Exhibit F. I, think it would be absurd 
to argue that Exhibit C could possibly 
. be, in any true sense, a penalty bond. Tt 
is, however, legitimately arguable, I think, 
that it was cancelled -in view of the later 
document (Exhibit F). For if the statement 
with which that document opens be true, then 
it will be tantamount to saying that the bride- 
groom Lalji was in law entitled to the éntire 
estate of Haridas Dharamsey; subject only, 
of course, to the possibility of another son 
or sons being born to Haridas. Except 
then for the trast of Rs. 20,000 declared 
in Exhibit B, all the remainder of Haridas’ 
intention, terein moré elaborately express- 
ed, would be equally brought about by the 
mere statement that Lalji was his adopted, 
and at the time his only, son. That, 
then, would leave in dispute no more than 
of Rs. 5,000 as mentioned in 
Exhibit B. So that it is not inconsistent? 
-tó contend 
that having regard to Exhibit F, it is 
quite possible that Ratanbai might have 
consented to cancel Exhibit C. It is, 
however, an extremely ‘doubtful point 
whether in fact she did so or not. First 
it is to be borne in mind that this 
cancellation is supposed to ‘have been made 
as early as the 17th of December,” that 
is, nearly six months before the-executión 
of Exhibit E; and. ib certainly seems to 
me extremely unlikely that a mother, whe: 


Vol. XXXI] 


LADKABAI €, NAVIVAHU. 


INDIAN 


was so keen-and-zealous for her “ minor 
daughter's interest as Ratanbai is proved 
to have been, would have: given, up so 
valuable a paper as Exhibit C merely 
upon the chance of Haridas executing at 
a much later date such a paper as Exhibit 


F. Now, when we turn to Exhibit 9 
itself, there are many  eircumstanees of 
suspicion attending it. Ratanbai herself 


positively swears that she never signed ib 
and that it is a forgery. It appears to 
have been preceded the day before by the 
draft Exhibit 10 in this case. That draft 
is altogether of a different tenor and mugh 
less comprehensive than Exhibit 9. Exhihits 
9 and 10 are written on two different 
pages of a book, a large part of which 
is blank and between them comes Exhibit 
M, a memorandum of receipts of betrothal 
presents by Haridas Dharamsey. Of the 
genuineness of that paper, there can be no 
doubt and it must have been made some 
eight or nine months before the impugned 
Exhibits 9 and 10. Jt is difficult to 
understand, therefore, how it comes to be 
sandwiched in between them if those docu- 
: ments are genuine. The only guaranteo we 
have of their genuineness, is the testimony of 
Chhotalal, who is engineering the whole 
case for the defendant. It will ke a 
waste of time. to  particularise por- 
tions of his evidence which warrant the 
Sweeping conclusion that he is utterly 
unworthy of credit. He is a man who, 
whether through self-interest or through 
any other motive, is evidently thoroughly, 
untruthful and prepared to make any. 
statements which occur to him as likely 
to support the case he is interested in 
making good. I certainly should not care 
to decide a single contentious point 
merely upon ihe evidence of such a man. 
Now there is plenty of Haridas’ own writing 
un the record, and though we have no 
experi testimony here, it was stated - by 
Counsel and not contradicted that that 
handwriting is, to say no more, an aver- 
agely ‘good vernacular script. W here- 
a8 the writing of Exhibit 9 which is 
declared to be Haridas’ writing is so bad 
that the highest." skill - of the ' Court 
interpreters had to be spent upon. it., No 
léss than three- of thém had to: take it in 
hand, not to mention the attempts made by 
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my own interpreter, Mr: Kanga, to settle 
the words -in it. In the circumstances, 
I think any Court would hesitate long 
before trusting to such a document as 
proof. of a fact so favourable to the interests 
of the defendant and so damaging to the in- 
terests of the plaintiff in this case. According 
to Exhibit 9, Haridas is made to appear 
to have satisfied Ratanbai in respect of the 
money and ornaments which she was 
demanding back from him. Thereupon 
she is made to declare that the writing of 
the lst of October is of no avail and 
torn up; but in point of fact, the writing has 
never been torn up and has evidently been 
very carefully kept by Ratanbai and is 
now before the Court. In view of that fact, it 
is a little difficult to understand the’ need of 
making Exhibit 12. Possibly, however, the 
explanation offered by plaintiffs Counsel is 
trne that the operation of that paper 
was meant to be confined to the sum of 
Rs. 5,000 now represented by the shares 
of the Sirdar’s Carbolic Acid Gas Co., 
Limited. There is no dispute about this. 
The defendant is ready and willing to hand 
them over to the plaintiff. 

We have, then, three papers every ono 
of which contains representations partly of 
fact and partly of intenticn clearly made in 
contemplation of marriage, and the principal 
question the Court has to answer is: what 
is the effect of any or all of these papers upon 
the legal rights of the parties ? In describing 
Exhibit B,I said that the first part of it 
contained a declaration of trust, It has, 
however, strenuously been contended, mainly 
on the authority of a judgment of my own 
in the ease of the Narielwalla’s trust 
[Manchershaw v. Ardeshir (1) ], that this 
is no declaration of trust, nor yet a gilt, 
and is, in the eye of the law, a nullity. I 
think, however, that there are broad and 
patent distinctions between the. facts 
disclosed in the case of the Narielwalla’s trust 
and the facts here. Reading Exhibit C, I 
cannot doubt that there is. a sufficient, 
declaration of trust within the meaning 
of section G of the Trusts Act. It was 
very different in the Nar ielwalla's case.. Here 
Haridas Dharamsey sets. apart: a. Sum. of 
Rs. 20,002 forthe benefit of. the gowa marti 


(1) 10 Bom, T.R. 1800, 0A TT 5 T 
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ed couple. But the language he nses, precludes 
all idea of any intention to make & present 
gift for, although he opens a khata in 
favour of these two young persons to the 
amount of Rs. 20,000, he immediately adds 
that they are only to enjoy the interest 
until his death, or until having attained 
years of discretion they elect to separate 
from him, In the meantime, be retains 
possession and control of the fund, subject 
only to the interests of his cestui que trust 
in it. This is, in my opinion, a clear and 
Suffieient declaration of trust: the property 
being specified, the intended’ beneficiaries 
being specified, the purposes of the trust 
being specified; and the author of the trust 
being himself the trustee, there is no need 
of transferring possession. 

Reverting, for a moment, to the much 
contested point of the subsequent cancellation 
of Exhibit C, it is here apparent that, if 
I am right in holding that this is a valid 
declaration of trust of Rs, 20,000, it was 
not open to the settlor, Haridas Dharamsey 
to cancel it, Even then, should the story 
told by the defendant be true in every 
respect touching the making of Exhibits 
9 and 10 in this case, the legal position 
in regard to this trust would, in my opinion, 
remain entirely unaffected. So that in any 
event, the plaintiff would be entiiled to 
recover from the estate of the late Haridas 
Dharamsey the sum of Rs. 20,000. 

The remainder of the document would, no 
doubt, give rise to very considerable difficul- 
ty. Before J deal with that, I may pass on 
to what appears to me the simplest ground 
upon which the case, as a whole, might 
be decided. In Exhibit F, there is a very 
clear representation of fact, namely, that 
Lalji is the adopted son of  Haridas 
Dharamsey; and there can be no doubt 
that that representation of fact was made 
in contemplation of the marriage of the 
plaintiff with the said Lalji. The marriage 
duly took place, and upon a principle 
common to every case, 1 have yet found 
in the English Law books, it would necessari- 
ly follow that if this were a misrepresentation 
of fact, the relations of the parties in law 

- would have to be determined by assuming 
that the fact was as it was represented 
to be. A great number of English cases 
have been relied upon in the course of 
the able and interesting arguments of 
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learned Counsel on both sides; and if I 
were dealing with Exhibit C, and Exhibit 
C alone, | should have to go very much 
more closely into an analysis of the reasoning 
of all the eminent English Judges respon- 
sible for those decisions than I need do upon 
the plain and relatively narrow ground of 
misrepresentation of faci contained in 
Exhibit F. Where the law in England 
has in appearance given rise to most doubt 
and diffieulty is on the point of difference 
between representations of fact and 
representations of intention. Thus, in the 
series of cases relied on by the plaintiff, 
we have expressions of intention or promises 
to perform certain acts in futuro in contem- 
plation of marriage, such cases as- Laver v. 
Fielder (2), Synge v. Synge (3), Hammersley v. 
Baron lie Biel (4) and Coverdale v. Bastwood 
(5), to which many more might be added. 
In the ease of Loffus v. Maw (6), Stuart, 
V. C. appeared to think that there was 
a direct conflict of authority between the 
decision of the House of Lords in Jorden 
v. Money (7) and the decision in Hammersley 
v. Baron De Brel(4). In the case of Jorden v. 
Money (7), however, the question with which 


Lord Cranworth was probably concerned, 
was the distinction to be drawn in law 
between representations of fact and 


representations of intention, and he insisted 
upon the well-known doctrine that there 
can be no fraud in futuro. In the case 
before him the defendant, Mrs. Jorden, 
before her marriage had promised Mr. 
Money that she wonld never sue him on 
a bond which she held and on the faith 
of that promise, Money married. Mrs. Jorden 
presently married herself and sued upon 
the bond. The question, which the House 
of Loras had to | answer, was whether 
Money was entitled in equity or in law 
to any relief and the decision of the 
majority (Lord St. Leonards dissenting) was 
that he was not. Misrepresentation mer se 

(2) (186?) 32 Beav. 1, 82 L. J. Ch. 865; 9 Jur. 
(N. s ) 190; 7 L. T. 602; 11 W. R. 245; 1 N. R. 188; 55 
E. R. 1; 134 R. R 760, 

(8) (1894) 1 Q. B. 466; 63 L. J. Q. B. 202; 70 L, T. 
221; 42 W. R. 309; € R. 265; 58 J. P. 200. 

(4) (1845) 1z C. & F. 45; 8 E. R. 1812; 69 B. R. 18. 

(5) (1872) 15 Eq. 121; 42 L. J. Ch. 118; 27 L. 
T, 646; 21 W. R. 216. 

(6) (1862) 8 Giff. 592; 8 Jur. (w.&) 607; 6 L. T. 
846; 10 W. R. 618; 96 E. R. 544, 138 R. R. 193, 

(7) (1854) 5 H. L. C, 186; 23 L. Je Ch. 8664 10 E. Re 
£68 101 R, R 110. 
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as a ground of relief was, in the opinion 
of Lord Cranworth and the majority of 
the Judges, confined to misrepresentation 
of fact. Misrepresentation as to future 
intention conld, at best, be no more than 
an inchoate contract, or perhaps even à 
a contract of which there might 
be a breach, but it would only go the 
length of the legal doctrine laid down with 
customary terseness and lucidity by Lord 
Mansfield in the case of Momelhior? v. 
Monteficrt (8). Lord Cranworth, in arguing 
the question in the House of Lords, said that 
the substantial point for consideration wasthe 
difference between representations of intention 
“and representations of fact, and he added 
that a representation of fact is a contract, 
while a representation of intention is .not. 
That is a very compendious form of 
expression, but what the very learned Lord 
meant doubtless was that he who  misre- 
presents a factin any transaction, must be 
taken, for the purposes of adjusting the 
subsequent legal relations of the parties, 
to be bound in law to make the fact good 
as he misrepresented it to be. In «ther 
words, that in entering into a contract or 
inducing another person to act, if one 
should misrepresent a fact, then the 
contract between him and the person so 
deceived, shall be based in law upon the 
ground that the fact so misrepresented 
must be made good by the party misre- 
presenting it. Whereas if it is merely a 
representation of future intention, then at 
best it is only a contract and can only be 
proved as a contract, The difficulty in 
this case doubtless was that the contract 
between Mrs. Jorden and Money did not 
satisfy the requirements- of the fourth 
section of the Statute of Frauds and, 
therefore, could not be proved as a contract. 
In all the cases I first enumerated, there 
was a good contrach under the Statute of 
Frauds, atid, -therefore, the question the 
Courts had to answer was much simpler 
and a totally different question. In the 
case of Hammersley v. Baron De Biel (4), 
for instance, there was a writing which 
the Court held to satisfy the requirements 
of the Statute of Frauds, and in that 
writing there was ‘a promise, which being 
made in contemplation of marriage and 
(6) (1763) 1 Blook W, 363; 06: E. Ru 208; 
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the marriage thereon taking place, the 
Court held must be duly performed. It 
is clear, then, that there was really no 
conflict -of principle whatever between 
Hammersley v. Baron De Biel (4) and Jorden 
v. Money (7). Inthe case of Maddison v. 
Alderson (9), there were facts similar to 
the facts which might be thought to exist 
here if the latter part of Exhibit C be 
regarded as a Will. There the suit was 
by a house-keeper to recover on a writing 
which was in the form ofa testamentary 
disposition of his property by her old 
master in her favour. Unfortunately, it . 
was not duly attested and could not be 
proved as a Will; and the greater part of 
the judgment of Lord Selborne in the 
House of Lords is devoted to the 
examination of the doctrine of part perform- 
ance. There was no doubt but that the 
deceased Alderson had promised to bequeath 
a certain part of his property to his 
house keeper Maddison in return for her 
long and faithful services, but inasmuch 
as the writing could not be proved as a 
Will and intrinsically bore no relation 
whatever to the services of Maddison 
already performed, the reason for the 
decision appears to have been that the 
part performance could not -be connected 
with the imperfect promise. So that in 
that case, the House of Lords rejected the 
plaintiffs claim. Had, however, the writing 
been directly connected with the services 
rendered, it appears that the decision 
would have been different; and in any 
event, the general line of reasoning would 
be different from that which is always 
followed in cases of alleged promises made 
in contemplation of marriage. Where such 
promises can be duly proved under the 
Statute of  Frauds, the fact that the 
marriage takes place has, I think, invariably 
been held to complete the contract and 
the Court would then enforce performance. 
There may be special cases on the facts, such 
as the very recént case of In re Fickus 
Farina v. Fickus (10), where the Court, 
notwithstanding there was a writing sug- 
gesting an intention on the part of some 


(9) (1883) 8 A. C. 467; 52 L. J. Q. B. 737; 49 L. T, 
303; 31 W. R. 820; 47 J. P. 821. 

(10) (1900) 1 Ch. 331; 69 L.J. Ch, 161; 48 WE 
250; 91 La T: 749. 
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third person -to ‘give -consideration for thé: 


contemplated marriage, yet holds that it is 
not sufficiently specific to be regarded as a 
contract: 


“No diffisulty of the kind could arise in 
the present case. It will be observed, 
Kowever, that where there is a misrepresen- 
tation of an existing fact in consequence 


of which a marriage is brought about, the 


person making that misrepresentation would, 
on: the principle of any one of these cases, 
be “equally liable in law or in equity to 
make. , good" ‘his false representation. That 
‘is to” say, in the present case, if Haridas 
vepresented, «that Lalji was his adopted 
son, although in fact Lalji was not his 
adopted, son, and thereby induced Ratanbai 
to give her daughter, the plaintiff, to Lalji 
in “marriage, Haridas would be held bound 
to ‘make. good the representation on the 
faith of which the marriage had taken 
‘place. It is true that in this particular 
dase it would have been impossible for 
Haridas ` to make good his representation 
since at-that time Lalji was an orphan. 
He could not have adopted him even had 
lie wished to do so. But I apprehend 
what the law means is that all the rights 
dnd privileges of the parties shall be adjusted 
in law as though what had been stated by 
Haridas had been true, and this adjustment 
will be as binding upon every one Seeking 


fo take the’ estate after Haridas in the 
Gháraeter of heir or legal repre- 
sentative as upon Haridas himself, If I am 


right so far and I entertain’ no doubt what- 
ever upon the point -bhen it is clear that on 
the death of Haridas in 1912, Lalji was en- 
titled to succeed him as his sole heir and in 
law must be taken to havedone so. On the 


déath of Laljiin July 19 3, his widow, the 


plaintiff, takes the whole life-estate. At pre- 
sent that life-estate is in the hands of the 
defendaüt, Navivabu; but had the fact repre- 
sented by Haridas in Exhibit F, been true, it 
is clear that she would have been entitled to 
iio more than maintenance and to that she 
appears to me to be still entitled. 

* If lam wrong on this point, it will be still 
riecéssary -to consider the latter part of 
Exhbit C. In this country, we are not faced 
by the same’ difficulty as that which pressed 
upon the English Courts i in such cases as that 
of Jordén V. Money (7). 
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of the Statute of Frauds has been repealed so: 
far as India is concerned and has no operation 
here. But it is contended that the latter 
part of Exhibit O is really in the nature of 
a Will and, therefore, cannot be proved 
since if is attested by one witness only. 
It is not, however, as a Will that effect 
is sought to be given to it. There can 
be no doubt but that it was a de- 
claration of intention, or it might be called 
a representation, by Haridas with the object 
of influencing Ratanbai to give her daughter 
in marriage to Lalji, Haridas’ nephew. Even 
were the Statute of Frauds in force here, 
this writing would fulfil the requirements 
of the fourth section, and I cannot 
why it should not be used for such 


see 
a purpose, and such a purpose only, 
although no doubt effect conld not be 


given to itasa Will. It isnot open to the ob-. 
jection which proved fatal to the case of Mrs. 

Maddison, because it is here expressly con- 

nected with the contemplated marriage and, 

the contemplated marriage did in fact take, 

place. Regarded, then, as no more than a 

contract to do certain acts, as for example. 
to make Laljithe sole heir of the promisor, 

Haridas, in the event of the marriage taking’ 
place, it would become a complete and valid. 
contract upon the marriage being solemnized.. 
And I see no diffculty in following the prac- 

tice of the English Courts in such cases and. 
directing any of the heirs, executors or legal. 
representatives of the deceased Haridas- 
thereon to convey the whole of his estate in 

their hands to the heir so designated, that 

is to say, Lalji; and Lalji being dead, his 

widow, the plaintiff, would take after him. 

Tt bas been objected further that Exhibit O^ 
is inadmissable in evidence for non-regis-: 
tration. Itis not, however, an instrument: 
which, as it stands, falls within the prohibition 
of clause (b) of the seventeenth section of 
the Registration Act. Viewed as I view it,” 
itis simply a promise to do a cerfain act in 
the future, in other words, an offer which be- 
came a complete contract when the marriage: 
between Lalji and the plaintiff took place.” 


-. That being so, it would not require: registration | $ 


in its present form. 

If we had neither Exhibit C nor Exhibit F : 
in this case, it would still be open to the Court ^ 
to consider upon the evidence of. Ratanbai : 
whether Haridas and the defendant, Navivahu, 
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did not jointly ` represent to Ratanbai in Cutch 
that Lalji was- their only son and heir and so 
induce her io consent to give her danghter in 
marriage to him. That would certainly be 
a misrepresentation of fact again and would, 
it appears to me; fall under the principle laid 
down by Lord,Cranworth in the case of 
Jorden v. Money (7). But even if it be no 
more than a promise that Lalji should in- 
herit to Haridas’ wealth if Ratanbai gave her 
daughter in marriage to him, still 1 do not 
sea that’ in this country there would 
be any objection’ to prove ‘such an 
oral contract, and, if proved, give effect 
to it on the ground! that it was made in 
contemplation of marriage,that the marriage 
took place in consequence of it and thereon it 
became a complete valid legal contract. I 
have not kone very déeply into the legal ques: 
tion hère, because I think that ihe ground 
upon which I am putting my decision, name: 
ly; ‘thaf thére ‘was 'a' representation that 
Lalji was theadopted son of Haridas and that 
it was upon the faith of that representation 
that the- plaintiff married’ him, whereupon 
the Jaw requires that the representation 
should be made good, is a ground so simple 
and ao firmly established by English authorities 
that it is unnecessary to elaborate it further.. 
' But I cannot leave this part of the case 
without expressing my indebtedness to learn- 
ed Counsel .on both sides, whose patience 
and industry has laid before me almost 
every .important judgment upon.the rather 
unusual but interesting branch of the law 
with which I had to deal, and my ac- 
knowledgments are particularly due to them 
for what, I am afraid, must have been a 
fatiguing labour of cheerfully reading to 
me.the extremely long judgments in all 
these cases. I do not think either their 
time or labour has been wasted, 
although I. have not gone as 
deeply and critically as I intended ^ to do 
into. all the interesting cases which have 
"been under discussion here, because, I 
think, we shall be all much better informed 
upon the general principles which have 
underlain the judicial pronouncements of 
the highest authority .in the Oourts of 
England upon this topic. 

T pass now to the consideration of ane 
ile point, namely, Whether or not the 
house in, Mint Road ‘formed part. .of the 
estate of the deceased Haridas at the time 
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‘of his: death, ~ or -whether . it’. wasi the: ‘sole 
property of the defendant; Navivahu...1n 
favour of Navivahü there is nothing; really 
except the conveyanée~ itself (Exbibif 
8) in the case. I entirely "^ disregard 
Chhotalal’s evidence; and- while, no “donb§ 
there is a statement in- Exhibit , 8 
that the earnest money “was paid’ ‘ong 
of Navivahu's private.purse,- I think. that 
the document on the’ whole is. only:ohe 
of a very ‘common - class; -thè -husband 
desiring to make: -thè :pürehase: benamis, 
or to some extent benamt, in-the« name 
of his "wife in order to evade’ the. pos; 
sibility of attachment by créditors. Exhibit 
© in the casé i8 a letter’ writtén “by 
Haridas to Ratanbai shortly before '. the 
‘purchase, in which hé announces: that: ;he 
has‘ bought’ the house for Rs.- 40,000 and 
requests her to send him Rs. 5,000,- and 
any more money that she can” spare, -in 
order to make up the purchage-money} 
There is not'a ‘word -in -this: - letter: to 
suggest .that the house is Veing baught by 
Navivahu for hersélf out of ber own. moneys 
Chhotalal has sworn that. when Nayivahu 
married : some seven or eight: years before 
the purchase of this house, - she: received 
Hs. 8,000 worth’ of ornamehts- and Rss 
12,000 in cash from. Haridas. .- It. appears 
that Navivahu's father was:& poor man; 
and we have none of the books of. ao, 
counts of fhosé early days" which’: should 
have been fortheomitig ;to show, ever, 
assuming that this Rs.--12,000 :rémained 
with her husband, Haridas, how that sum 
increased by the year 1907 .to Rs. 30,000; 
Certain Exhibits of later date, ,haye been 
put into show that a: khata was kept: in 
Navivahu's name and the: rents,-: sebe; of 
this house were credited -to : Hem “in: ihe 
These are Exhibits 13; liy 4:5 -and Iba 
I attach, however, little, or. ho importance; 
to such ‘evidence. It is obvious, I think, 


that if Haridas cared to make the 
purchase benam? in the first instance, 
that is to say, if he was under any 


apprehension that the property would be taken 
by any creditor, he would naturally have 
kept the books in such a way as to give 
colour to the genuineness of the transaction 
asit was madein the first instance to 
appear. l am satisfied that the house 
was purchased out of Haridas’ own money 
and that if we had all the books covering 
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that period before us, this could very easily 
have been proved. 

As a result, tben, [ find that the plaint- 
iff is entitled to obtain the whole of the 
estate of the deceased Haridas from the 
defendant, Navivahu, and that the defend- 
ant, Navivahu, is entitled to simple 
maintenance thereont. 

I do not think that it would be worth 
while after this decision to put the parties 
to the further expense and harassment of 
.& reference to the Commissioner in respect 
of these ornaments. Neither do the parties 
desire such a reference to be made at 
present; but thisis not to be understood 
asimplying: that the plaintiff gives up 
her claim to theiornaments. 

On a statement of Counsel, I fix the 
defendant’s maintenance at Rs. 150 a 
month. The amount is to be paid after 
the estate has been -delivered to the plaintiff, 
Ladkabai. 

Let Navivahu be continued as Receiver 
and pay to the plaintiff Rs. 200 à month 
and pay herself Hs. ‘50a month. 

In view of the rather peculiar features 
of the case and that the decision had to 
turn upon the construction of documents 
and acts made and done by the husband 
of the defendant, I think that the costs 
of both the parties should come out of the 
estate. . 

Let the maintenance to Navivahu and 
interim payment to Ladkabai both run from 
the 16th of one month to the 16th of 
the next month. The first payment and 
appropriation to commence from the 16th of 
this month. : 

The ornaments mentioned in Exhibit 3 
to the written statement of  Navivahu 
to be handed over to Ladkabai at once, 
subject to the prohibitory order of the 


Small Cause Court. 
' Suit decreed. 
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ALLAHABAD HIGH COURT. 
First APPEAL FROM Onver No. 113 or 1915. 
August 4, 1915. 

Present: — Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P. O. Banerji, Kr. 
DESRAJ—Onsactor—APPELLANT 
versus 
SAGAR MAL-—JubGMEST-DEBTOR, AND 
ANOTHER —D IURE E- AOLDER—- RESPONDENTS. 

Provincial Insolvency Act (IIT of 1907} s. 37 —Lease 
by insolvent of his occupancy holding, valid‘ty of —Duly 
of Reciever, x E 

If an insolvent lets at a reasonable rent his occupan- 
cy holding, the transaction is valid and cannot be 
avoided under section 37 of the Provincial Insolvency 
Act, 1907. (p. 717, col. 1.] 

It is the dnty of the Receiver and the Court 
administering the sstate of an insolvent to preserve, 
as far as possible, the estate of the insolvent for the 
benefit of the creditors. tis not desirable to give up 
any property that is of value. [p. 717, col. 1.] 


First Appeal from an order of the District 
Judge of Meerut . 


Messrs. Mohan Lal Sandal and Girdhard Lal 
Agarwala, fov the Appellant. 


The Hon'ble Dr. Tej Bahadur Sapru, for 
the Respondents. 


JUDGMENT. — This appeal arises out of 
an insolvency ma ter. One Sagar Mal was 
adjudicated aninsolvent upon his own peti- 
tion on the Ist of August 1914. His peti- 
tion of insolvency was presented on the 8rd 
of May previously. “A Receiver was duly 
appointed, who attached certain crops growing 
on an occupancy holding which belonged to 
the insolvent. Desraj objected and said 
that the crops were his, Sagar Mal having 
executed a lease in his favour on the 16th 
of April 1914. He lodged security with the 
Receiver and had the crops released. He 
then made an application to have his money 
returned to him. Rao Girraj Singh, one of 
the creditors who had obtained a deeree 
against Sagar Mal, challenged the validity 
of the lease, alleging that the lease was 
fictitious and that the value of the ocen- 
paney holding was far beyond the rent men- 
tioned in the lease, which was the sum of 
Rs. 260 per annum. He further alleged that 
the insolvent was in actual possession and 
cultivated the land. The learned District 
Judge in a short judgment states as follows: 
—‘“Under section 37, Act IIl of 107, this 
lease shall be deemed fraudulent and void 
and {now annul it. Desraj then has no 
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locus stanti. Hehas got the crops and his 
deposit of Rs. 330 is forfeited. I dismiss 
this -objection with costs.” Later on ‘the 
learned Judge says: “The Receiver will 
‘arrange to surrender the insolvent’s occu- 
‘panocy rights and to vacate the holding. He 
should enter into negotiations with Rao 
Girraj Singh for this purpose. The Govern- 
‘ment demand must be secured and my 
official expenses.” It seems to us that the. 
order of the District Judge was altogather 
wrong. In the first place, section 37 had 
no application whatscever. This section 
deals entirely with transfers, payments, et 
cetera, made in favour of one creditor by an 
insolvent with a view of giving that particular 
creditor a preference over the other creditors 
(see marginal note to the section). If the 
insolvent in the present case had in 
truth wade a lease in favour of Desraj 
at a reasonable rent, the transaction 
would have been a perfectly valid one. 
The Receiver ‘would step into the shoes of 
the insolvent and become entitled tothe rent 
reserved by the lease, which he would hold for 
the benefit of the creditors. Of course, on the 
other hand if the Court came' to the conclusion 
that the lease was a mere blind, that it never 
was intended that any person except the 
„insolvent should cultivate the land, then 
the crop which was attached still belonged 
to the estate of the insolvent and the 
Receiver was entitled tc it It seems to 
us also that the learned District Judge 
made a great mistake when he directed the 
Receiver to surrender the occupancy holding. 
According to: the objection taken by Rao 
Girraj-Singh, the occupancy holding was a 
very valuable holding. He goes so far as 
_to say that it would let for Rs. 45) a year. 
It is very difficult to see how the ereditors 
of the insolvent would protit by the surrender 
of this very valuable holding. Tt is tho 
duty of the Receiver and the Court when 
administering the estate of an insolvent to 
preserve such estate, as far as possible, for 
the benefié of the creditors ‘The last 
thing ‘desirable would ba to give up any 
property that was of value. : We allow the 
appeal, set aside the order of the District 
Judge and remand the case to him with 
directions to re-admit it under its original 
number in the file aud to proceed 
to hear and determine the same according 
to law, having regard to what we have said 
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above. Costs of both sides will be costs in 
the matter. 
Appeal allowed; . Case remanded, 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
First Civit Appear No. 13 or 1914. 
May 12, 1915. 

Present: —Mr. Stuart, A. J. O., and 
Mr. Kanhaiya Lal, A. J. C. 
MAHESH AND OTHERS — DEFENDANTS— 
APPELLANTS 
versus 
Goswami BANWARI LAL-—PLAINTIFE, 
AND Goswami SUNDER LAL AND ANOTHER— 


DgrENDANTS— RESPONDENTS. 

Hindu Law — Alienation by father—After-born son, 
right of, to question alienation. 

Asason acquires a vested interest only in such 
family property as exists on the date of his birth, 
he cannot question an_ alienation made by 
his father before his birth. [p. 7:9, col. 1.] 

Chuttan Lal v. Kallu, 8 Ind. Cas. 719; 8 A, L. J. 15; 
38 A. 288; Chatarpa! Singh v Natha, A. W. N. (1906) 
26; 8 A. L, J. 38; Bholanath Khettr, v. Kartick Kissen, 
Das Khettry, 11 C. W. N. 462; 34 O. #72; Tulshi Ram v. 
Babu Lal, 10 Ind. Cas. 908; 8 A. L, J. 733; 33 A. 654; 
Hazarimal v. Abami Nath, 18 Ind. Cas. 625, 7 C. W. 
N. 280; 17 C. L. J. 38, referred to. 


Appeal against the decree of the Subor. 
dinate Judge, Gonda, dated the 2nd January 
1914. : 

Babus Risheshwar Nath and Sarju Parshad, 
for the Appellants. 


Messrs. G. H. Thomas and Wazir Hasan, 
for Respondent No. 1. 


JUDGMENT.—The  plaintiff-respondent 
sued in this case for possession of a 4-annas 
share of village Ferozpur and for mesne 
profits on the allegation that he and his 


: father, Sunder Lal. and his younger brother, 


Murli Lal. lived togethev as members of a 
joint Hindu family, owning a 6-annas share 
of that village, and that Sunder Lal wrong- 
fully made certain alienations of the joint 
family property without any necessity for 
immoral purposes. The defendants-appellants 
re the rerresentative-in-interest of Kali 
Prasad, the deceased transferee, 

On the 2%th Angust 18°9, Sunder Lal 
sold a two-annas share of the said village 


‘to Kali Prasad in lien of Rs. 4,000, out of 
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which Rs. 190007 were stated to have been 
received in advance and, the, balance was 
paid before: the: Sub: ‘Registrar. On the 6th 
January 1892, he sold another one-anna share 
to Kali Prasad in leu of Rs. 2,000, out of 
which Rs. 378 were paid before the Sub- 
Registrar and the balance was left to be 
paid or credited towards what were described 
as. antecedent debts. On the 18th April 
1894, he sold another one-anna share to Kali 
Prasad: in. lien of ‘Re. 2,000, out. of which 
Rs. 700 were paid’ before the Sub-Regis- 
trar, and ihe balance was left to be paid or 
credited . towards what were described as 
antecedent debts. The remaining two-annas 
were similarly sold by Sunder Lal to other 
persons, but with--those sales we are not 
concerned, The plaintiff stated that he attained 
the age*of 21 on. the 4th January 1913, 
and that.ithe.claim was consequently within 
tithe Winer section 6 ‘of the Indian Limitation 
Ach... The suit was filed on the 2nd 
Jannah 1913: 

Thee defence: "was ‘that the plaintiff was 
more than 21° years old on the date of the 
mit * and consequently. the claim was barred 
by; limitation, that, the property sold was 
not the ‘ancestral: propérty of the family, 
thst- the plaintif lived separate from his 
fáthér, that" thé’ sales. in question were 
effected to, pay ancestral debts and that thé 
plaintiff had 1 no fight to question the same. 
Y"T'He- dJearned Subordinate Judge decreed 
the claim., He found that the plaintiff was 
ornon "the 4th January, 1892, after the 
first sale war effected, that the property 
sqld.-was-ancestral or joint family property, 
that the sales were effected to raise money 
for immoral purposes, and that the plaintiff 
lived : ‘jointly with his father and had a 
fight to question the validity of the sales. 
The- deferdants-appellants contested all those 
findings in their memorandum of appeal, 
bit it was conceded during the bearing of 
thé appeal’: that the plea of separation 
between the ‘plaintiff’ and Sunder Lal was 
untenable. The main matters of evidence on 
which arguments’ were addressed to the Court 
rélated to the age of the plaintiff as given 
im: the plaint, ‘the alleged separation of 
Sunder Lal frem his brothers Purnanand 
and Rabas Bebari Lal prior to the sales, 


his right to’ sue and the purposes for which 


this sales, were > effected, 
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We do not consider that the-findings of 
the learned Subordinate Judge on any of 
these matters can be accepted. Tt appears 
that Sunder Lal was a resident of Brindaban, 
District Muttra, and was the owner with his 
brothers, Purnauand and Rahas Bihari Lal, of 
an S-annas share in Ferozpur by ancestral 
right (vide the copies of plaint, Exhibit 17, 
and the settlement decree, Exhibit 18, filed): 
At Brindaban, Sunder Lal, Purnanand and 
Rahas Bihari Lal lived jointly. About 24 
or 25 years ago Sunder Lal left Brindaban 
in consequence of the indebtedness of the 
family and settled at Ferozpur, where he 
expected to derive some help from the Raja 
of Mankapur of whose family he was the 
accredited gum, He got his brothers, 
Purnanand and Rahas Bihari Tal, to sell 
to him their shares in Ferozpur to the 
extent of one anna eight pies each and 
undertook to pay their share of the joint 
family debts incurred at Brindaban. The 
original sale-deeds were summoned from 
Sunder Lal, in whose custody they would 
naturally be expected to be. Sunder Lal 
stated that they were in the possession of 
ason of Purnanand named Chiranji Lal: 
They were then ‘summoned from Chiranji 
Lal, but Chiranji Lal stated that he had 
not got them. Sunder Lal was a defendant 
to the suit,and his failure to produce the 
original sale-deeds, which ought to have 
been in his possession, justified the plaintiff 
in producing secondary evidence of their 
contents within the meaning of section 65; 
clauses (a) and (f), of the Indian Wvidence 
Act, read with section 57, clause (5), of the 
Indian Registration Act. These sale-deeds 
were executed on the 3rd June 1889, and 
are proved by the evidence of Nakched. 
Mutation of names was effected on their 
basis. Sunder Lal became thereby the owner 
of a six-annas share in Ferozpur, out of 
which 3 annas four pies were acquired by 
him. Whether Sunder Lal paid the debts 
due by the vendors, does not appear from 
the record, but it is not disputed that 
Purnanand and Rahas Bihari Lal 
did not go to Ferozpur, and the entire six- 
annas share continued to be recorded in 
the name of Sunder Lal and remained in 
his possession. Kishori Lal, a witness for? 
the plaintiff, states that Sunder Lal and’ 
his brothers. continued Jon as rns as 


Vol, XXXI] 

. MAHESH v, BANWARI LAL. : 
they were atBrindaban. There is nothing 
to show that Sunder Lal remained joint 
with his brothers in business, mess, or 
worship after he left Brindaban, or that 
he possessed any ancestral funds from which 
the above purchases could have been made. 
Sunder Lal had no co-parcener on the date 
of the first sale. The plaintiff was born after 
the first, but before the second ard third sales; 
bnd, as pointed out in Chuttan Lal v. Kallu (1), 
Uhatarpal Singh v Natha (2) and: Bholanath 
Khettry v. Kartick Kissen Das Khettry (3) 


which were amplified and explained in 
Tulshi Ram v. Babu Lal (4) and Hazarimul v 


Abani Nath (5), Sunder Lal was competent! 


on the date of the first sale to 
sell his proprietary interest in any way 
he liked. By his birth, the plaintiff 


acquired a vested interest in such family 
property as existed on the date of his 
birth, and the sale of a two-annas share 
by the first sale-deed cannot, therefore, be 
impugned. 

Regarding the second and third sales, it 
is clear that Rs. 1,622 were taken under 
the former: to pay certain antecedent debts 
due to the vendee and his son Mahesh 
and a person named Sadho Charan, and 
Rs. 153-12 were credited “in the -latter to- 
wards @ prior bond returned before the Sub- 
Registrar (videl Exhibit AS). Rs. 1,162 are 
stated in the. sale-deed last . mentioned. to 
have been credited towards a” pledge ~ of 
ornaments, but no mention was made of 
any such .pledge in the list of antecedent 
debts given’ on the date fixed for issues 
‘(aide the proceedings ‘of the 23rd, April 
19:3). The évidence adduced on the point 
cannot, therefore, be trusted. There is nó 
satisfactory proof that the remainder of the 
consideration of the said sale-deeds was taken 
for legal necessity. . 

‘The plaintiff is not, however, entitled to 
sue to set aside the sales unless he can 
‘ establish that he attained majority within 
three years before suit (section 8 of the 
Indian Limitation Act). He states that he 
was"born on the 4th- January 1892; but 


A) S'Ind. Cas. 719; 33 A 283; 8 A. Li J. 16. 
(2) 3 A L.J. 38; A. W. N. (1906) 26. 

| +B) 84 C. 872; 11 C. W. N. 462, 
(4) 10 Ind. Cas. 908;88 A. 654; 8 A. D. J. 733. 


<9) 18tInd.. Ons, 62517,0 aL, J. 88; 170. w. N. 280, 
iis 


TL o9 e dte 


Shiva Lal describes himself as a’ 
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‘when examined by ‘the Court below befora the 
settlement of issues, he stated on oath that 
‘the was born on the 6th January 1892. 
He did not explain how he .came to know 
of his age. His father and mother, who 
are alive, did not come into the witness-box 
to give evidence as to the dato of Bis 
birth. He produced Colonel Birdwood; Dr. 
P: C. Mukerjee and, Major Bairdin support 
of his statement as to his age. But when 
the question resolves ‘itself into a difference 
of a few days this way or that way, no 
medical testimony can be of any avail 
Colonel Birdwood states that he ëxamined the 
plaintiff on the 9th Match 1918,” and 
judging from his general appearance did 
the fact that he bad cut one wisdoin tooth 


. and had also a small moustache, he consider- 


“ed him to be about 21 years old.~ Ha admits, 
"however, that “by about £1" he means ‘a little 
"bit more or a little bit less.” ‘Dr. Mukerjee 
‘and Major Baird ‘state that they examined 
the plaintiff on the 15th May 1913, and 
similarly considered him to be abont 21 
‘years old. But both of them admit that 
they cannot be absolutely positive as to his 
‘exact ege and that it’ was possible that lie 
might be 22. If the plaintiff was about 


22 years old in May 1913, bis suit would 


“obviously be barred by time, for even, .if 
section 6 of the Indian Limitation, "Aet; on 
"which he relies, applied, the suit - should 
‘have been filed within three years from 
the date when the disability ceased. . ` 

The direct evidence produced by the plaintiff 
in support of his statement.as to the date of 
‘his birth, consists of three witnesses, Shiva 
Lal, Girdhari Lal and Baldeo. ` The' plaint- 
iff was born at Ferozpur, District Gonda. 
S resident 
of Brindaban, District Muttra. He: calls 
himself the purohit or priest of the plaint- 
ifs family and gives his age as 38 years. 
He states that he was on & visit to Gaya 
and on his return went to Ajodhiya and 
thence to the plaintiff’s village and was 
present there when the plaintiff was born. 
‘He asserts that a note was made by him 
at the time in his almanac, to the effect 
that a son was born to Sunder Lalon Pus 
Sudi 5, 1948, at 4 gharis 32 puls after sunrise, 
with the object of preparing a , horoscope 
But he admits that ke did not prépare the 
plaintiff's horoscope, “and NE there Was 
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another entry in the almanacin the same 
month, nine,days earlier, which was not in 
his hand. He further admits that he did 
not remember the dateson which the other 
children of Sunder Lai were born. He was 
on his own statement about 17 years old at 
the time he went to Ferozpur, and his 
statement that he went to Gaya and to other 
places and thence to the plaintiffs village 
to see the plaintiff's father, who had left his 
village several years earlier, cannot be 
trusted. Girdhari Lal, the other witness, is 
a resident of Benares. He describes himself 
as a son of the plaintiff's maternal uncle and 
. gives his age as 40 years. He states that he 
and his mother went to help the plaintiff's 
mother during her confinement, as there was 
nobody with her and that he had to leave 
Ferozpur on the very day the plaintiff was 
born in consequence of the receipt of a tele- 
gram from Allahabad that his grandmother 
had died on that date. He is, however, 
contradicted on this point by Baldeo, the next 
witness, who alleges that he was called by 
Sunder Lala day after the birth of the 
plaintiff and that Sunder Lal told him of 
the child's birth. Girdhari Lalis unable, 
moreover, to give the dates of birth of two 
of his own children, and his statement that 
he went with his mother to help the plain- 
tiff’s mother in her confinement and returned 
the very afternoon on which the plaintiff 
was born, taking his mother with him, cannot 
be accepted. Baldeo, the third witness, 
professes to have prepared the horoscope 
of the plaintiff. He brought the heroscope 
of the plaintiff, but it does not appear how 
that horoscope if it was genuine, remained 
in his possession He admits that he used to 
cultivate some land belonging to the defend. 
ants for about 25 years, and thatthe defend- 
ants got him to relinquish the land about 
four years ago. Hedoes not mention the 
presence of either Shiva Lal or Girdhari Lal 
atthe house of the plaintiff’s father at the 
time when he went to prepare the horoscope, 
and if Shiva Lal was there and was asked 
to note the birth of the child with a view 
to prepare a horoscope, itis unlikely that 
Baldeo would have been called for the same 
purpose. The evidence of these witnesses 
appears to us to be absolutely unreliable, and 
we are unable to find thatthe date of the 
plaintffP- birth, as given in the plaint, is 
satisfactorily established. 
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Article 126 of the Indian Limitation Act 
allows a perind of 12 years fora suit by a 
son to set asidean alienation of ancestral 
property made by his father, from the date 
when the alienee takes porsession of tha 
property, The «lienee in this case has been 
in possession of the property from the dates 
of the sales and got the shares purchased by 
him. formed intoa separate mahalin ‘897 
(Exhibit A10). The plaintiff has failed to 
establish that the suit was filed within three 
years from the date of his attaining majo- 
rity. His claim is, therefore, barred by 
Article 126 of the Indian Limitation Act. 

The appeal is accordingly allowed and the 
plaintiff's claim dismissed with costs here 
and below. The plaintiff-respondent will 
bear his own costs throngaout. 


Appeal allowed. 


MADRAS HIGH COURT, 
Letrers Parent Arrear No. 20 or 1914. 
October 12, 1914. 
Present;—Mr. Justice Oldfield and 
Mr. Justice Tyabji. 

PARA KOOTHAN AND OTHERS-—DEFENDANTS 

` — APPELLANTS 
versus 
PARA KULLA VANDU —PraixTIFF— 
RESPONDENT. 

Specific Relief Act (I of 18717), s. 9—Plaintiff in joint 
qpossersion with defendant— Court, whether can restore 
such possession. : 

A Court has no power to give joint possession to: 
the plaintiff and the defendant in a suit under 
section 9 of the Specific Relief Act. [p. 721, col. 2.] 

Hari Narain Das v. Elemjan Bibi, 28 Ind. Cas. 618; 
19 C. L. J. 117, followed. 

Sabapathi Chetti v. Subaraya Chetti, 3 M. 250, 
distinguished. , 

Appeal under section 15 of tha Letters 
Patent against the judgment of Mr. Justice 
Sankaran Nair, in Civil Revision Petition 
No. 428 of 1912, preferred against the 
decree of the Court of the Distriot 
Munsif, Punruti, in Civil Suit No. 247: of 
1911. 

FACTS.— Plaintiff sued on the 28th April 
1911 for recovery of possession of certain 
lands, alleging that he had been in possession 
for l2 years prior to the suit but. that the 
defendau!s had taken posse:si:n of them on 


the 16th November 1910. Defendants denied 
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the claim and contended that the plaintiff's 
claim was barred, as he was not in possession 
within: six months prior to the suit. The Dis- 
trict Munsif found that plaintiff's evidence as 
io possession within six months prior to suit 
was unreliable and. that defendants’ pre- 
decessor-in-title hed been admittedly in 
possession till Sth September 1910. He, 
therefore, dismissed the suit. 


. On revision tothe High Court the case was 
sent back for a finding whether the plaintiff 
was actually in possession within six months 
before the date of suit and if the possession 
was not such as could entitle him to maintain 
the suit, what the nature of that possession 
"was. In compliance with the order of the 
High Court, the District Munsif submitted a 
finding to the effect that the plaintiff was not 
in exclusive possession of the lands in suit 
within six months prior to suit, that he was 
only in joint possession with others of whom 
‘defendants’ . predecessor-in-title was one 
and that such possession did not entitle 
him to a decree. On a return of the 
finding, Mr. Justice -Sankaran Nair delivered 
following . 


JUDGMENT.—The plaint was presented 
on the 28th April 1911. The plaintiff was in 
actual possession, but the defendant took ex- 
‘elusive possession on the 15th or 16th Novem- 
‘ber 1911. This possession of the plaintiff is 
foand by the Munsif to have been not ex- 
‘elusive, but only: joint with one Pavadai 
Asari who is found to be the predecessor-in- 
"title -of the defendant. The Munsif also 
‘states that even if' he converted his joint 
*possession into exclusive possession, it was a 
trespass and such possession will not be 
protected under section 9 of the Act. 


s: Thus the plaintiff alleges exclusive posses- 
asion, but it is found to have been joint posses- 
sion with Pavadai Asari and the defendant 
jtook exclusive possession within six months 
chefore suit. The Munsif on these facts was 
wirong in dismissing the suit. The plaintiff 
zis entitled to be restored to the possession 
which he held before he was dispossessed by 
the defendant. Such possession may be or 


may not be in law -joint possession with . 


Pavadai Asari. But it was certainly not 
"joint possession with the defendant, “The 
defendant may he entitled te step into the 
shoes of his vendor but as the plaintiff claims 
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to hold to his exclusion, he cannot be con- 
sidered to be in a better position than a vendee 
from the plaintiff himself whose title to 
possession is not admitted by the plaintiff 
and who dispossesses him without his consent. 
I think he is now entitled to his decree under 
the Specific Relief Act. The decree of the 
Munsif is reversed and there will be a decree 
for the plaintiff with costs throughout.” 

Against this judgment, a Letters Patent 
Appeal was filed by defendants. 

Mr. T. M. Krishnaswami Iyer for Mr. O. 


Padmanabha Aiyangar, for the Appellants. 


Mr. G. S, Ramachandra yer, for the 
Respondents. 

JUDGMENT.—The District Munsif no 
doubt found in terms against the plaintiff 
on issue 1, But we undérstand the learned 
Judge as having been unable to accept parts 
of the judgment as reconcilable with that 
finding and as having, therefore, thought it 
necessary to obtain a proper finding after 
making sure that all material considerations 
had been dealt with. We are not prepared 
to hold that he was not entitled to do this 
in revision. | 

The question then is only of the propriety 
of the order he eventually passed, giving 
‘the plaintiff a decree with costs throughout, 
although the finding (accepted by him), was 


.that the plaintiff was entitled to joint pos- 


session with the defendants. In Hart Narain 
Das v. Elemjan Bibi (1) it was held thata 
Court had no power to give joint possession 
under section 9 of the Specife Relief 


+ Act. 


In Sabapathi Ohetti v. Subraya Chetti (2) 
the decision was only that a person, whose 
possession has been partially disturbed, can 
be restored to possession under that provi- 
sion. We follow the Caleutta decision, and 


“allow the Letters Patent Appeal with costs, 


dismissing the civil revision petition with 


costs. 
Appeal accepted. 


(1) 28 Ind. Cas. 618; 19 C. L. J. 117. 
(2) 3 M. 250. 
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p - PUNJAB CHIEF COURT. 
` Orin MiscEELANEOUS ÀPPRAL No. 973 
or 1912.94 
i -May 6, 1915. 
Presznti—Mr. Justice Rattigan and 
; Mr. Justice Leslie Jones. 
. JHABBAN LAL AND ANOTHER — PLAINTIFFS 
DECREU-HOLDEkS—ÅPPELLANTS 
versus 
Musommat SAFDRI BEGAM AND orRERS— 
DEFENDANTS—JUDGMENT-DEBTORS—, 


s RESPONDENTS. 

Execution of decree—Decree parsed against heirs of 
debtor—Attachment—Objection by judgment-debtor— 
"Possession in lieu of dower Lien. 

[LA deoree-holder . in execution of a consent 
decree passed against his judgment-debtors as heirs 
of a debtor attached a house. One of the 
judgment-debtors, a young, pardanashin lady, 
‘objected to the attachment. It appeared that by an 
-arrangement arrived at between her and other 
judgment-debtors she had been placed in possession 
of the house in lieu of the dower due to her. Among 
other pleas, she contended that as she wasa minor 
at the date of the deoree, she was not bound by it. 
‘The executing Court dismissed the objection but on 
appeal her objection was allowed. On second appeal: 

Held, that the possession of the objector was 
‘that of a mortgagee; [p. 728, col. 1.] 

Ghazidin v. Fakir Bakhsh. nm A 73 at p. 77; A. W. 
"N. (1884) 226; Azizullah Khan v. Ahmad Ali Khan, ' 
A. 352; A. W N. 118841 54; Ali Bakhsh v. Allahdad 
Khan, 6 Ind. Cas. :76;7 A. L.J. 567; 82 A. 65°; 
‘Ramzan A'i Khan v. Asghar Begam, 6 Ind. Cas. 405; 
:82 A.. 663; 7 A. L. J. 614, Musammat Bebee Bachun 
- v. Sheikh Hamid Hossein, 14 M. I. A. 875; 17 W. R 
(P. 0.) 118; 10 B. L. R. P. C 45; 2 Suth P. €. J, 681: 
3 Sar, P. C. J. 89; 20 E. R. 828 Banoo Begum v. Mir 
Aun Ali, 9 Bom. L R. 188; Tahir-un-nissa v. Nawab 
Hasan, 24 Ind. Cas. 938; 36 A. 568; 12 A. L.J. 906, 
referred to, 

that assuming thab the objector was bound by the 
decree, the house was liable to -attachment subject 
to the objector’s Hen over it to the extent of her 
dower. tp. 728, col, 2.] 


g Miscellaneous appeal from tbe order of 
the Oourt of the Divisional Judge Delhi 
- Division, dated the 21st March 1912, rever. 

‘sing that of the District Judge, Delhi, dated 
the 14th December 1911. 


Messrs. Nanak Chani and Muhammad 
Rat, for the Hon’ble Mr. Muhammad Shafi, 
K. B., for the Appellants. 


Messrs. Fuzal-!-Hussain and Santanam and 
Sheikh Gulab Din, for the Respondents, 


* JUDGMENT.— This 


igble will be useful in considering 


ihe 
questions that arise in this appeal; — 
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. defendant No, 3. 


-after obtained possession of 


following family 
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` Zehir-ud-din==Musammat Nur Jahan Begam, 
E No. 2 . 


Razi-ud-din, 
defendant No. 1. 


Riaz-nd-din=Musammat 
Safdri Begam, 


Zahir-ud-din died on the 5th December 
1906, leaving very considerable property, 
and a widow Musammat Nur Jahan 
Begam, defendant No. 2. His son Riaz-ud- 
din died on the 26th January 1909, 
leaving a young widow Musammat Safdri 
Begam, defendant No. 3. . 


After the death of — Riaz-ud-din, a deed 
of partition of the property left by Zahir- 
ud-din was executed on the 98th, March 
1909 between the three defendants and by 
this deed, which was duly registered, a 
certain house was assigned to Musammat 
Safdri Begam in lieu of her claim of 
Ra. 25,000 as the deferred dower due to her 
from her deceased husband Riaz-ud-din, 
the deed stating that the value of Riaz- 
ud-din’s share in his father’s property was 
Rs. 47,000. 


It is not denied that Musammat Safdri 
Begum, in virtue of this arrangement, there- 
the said 
house. On the 4th May 1910, plaintiffs 
Jhabban Lal and Nathali Mal bronght a 
suit against all three defendants for recovery 
ofa sum of Hs. 3,414-1-8 due on a bond 
executed by Riaz-nd-din and of a sum of 
Rs 2,000 due on promissery notes executed by 
the same person, and onthe 28th July 1910 
obtained a consent deceee against all three 
defendants for the full amount claimed 
and costs. This decree runs as follows:— 


"Tt is also further ordered that the decree 
will be exeented against all the defendants 
tothe extent of property of Riaz-ud-din, 
deceased, in their hands and also against 
the person of defendant No.1. It is also 
further ordered that this decree is not to 
be exeented for six months from this date, 
during whieh time the defendants will not 
alienate in any way any property of 
the deceased in their hands without the 
rermission of the Court and will pay inte 
Court what they realise by such transfér 
up to the decretal amovnt, including 
intercst and costs.” . 3 
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^ zy oy ru ae ee” ve x ^ ere 
< Before Proceeding, we may here note 


that Musammat Safdri Begam is deseribed 
by: the Divisional Judge, writing in March 
1912,.as' a “young pardanahsin lady of 
barely eighteen years of age.” And this 
young lady ‘must, therefore, at the time 
of the decree (July 1910) have been 
about 16 years old (see also the statement 
of her brother Mirza Hamid Ali Khan 
made on the 29th November1911). It is 
also tobe noted that about a year prior 
to the date of ` the decree, she had been 
given possession of the house in question 
in ` satisfaction of her undoubted and 
incontestable right to claim Rs. 25,000 as 
deferred dower from her late husband’s 
estate, and she had been given possession 
of this house by the heirs of her husband. 
In‘ these circumstances, there is ample 
authority for holding that she became, 
to all intents and purposes, a mortgagee of the 
house and was entitled to retain pussession 
thereof until satisfaction of her dower claim 
[See, e. g , Ghazidin v. Fakir Bakhsh (1); AU 
Bakhsh v. Allahdad Khan (2); Ramzan Ali Khan 
v. Asghari Begam (3); Musammat Bebee Bachun 
v. Shetkh Hamid Hossein (4); Azizullah Khan 
v. Ahmad Ali Khan (5); Banoo Begum v. 
Mir Aun Ali (6); Tahir-un-niesa v. Nawab, 
Hasan (7), etc. | 
was concerned, there was no conceiveable 
reason why she should have consented to 
a decree which might have imperilled her 
rights, as her lien over the property 
fully protected thore rights as against 
such claimants as plaintiffs. 

But she was a young pardanashin girl 
and was obviously duped by the other 
parties to the litigation, which resulted in 
the “consent decree,” and everything points 
to the possibility that the decree-holders and 
defendants Nos. 1 and 2 conspired against her. 
That such may have been the case is, 
we think, a fair inference from the facts 
that though she was a minor at the 
time, no guardian ad litem appears to have 


. (1) 7 A. T8 ab p. Ti; A. W. N. (1884) 226, 
(2 6 Ind. Cas. 376; 32 A. 561; 7 A L. J. 567. 
(8) 8. Ind. Cas. 405; 32 A 168; 7 A. D. J. 614. 


(4) 14 M. I. A. 877; 17 W. R. P. O. 118; :0 B. L.-R. 
P. 0. 45; 2 Suth P. C. J. 631; 3 Sar. P. C. J. 39; 20 E. 


R. 828, 
(5) 7 A. 858; A. W. N. (1885) 54. 
' 46) 9 Bom. L, R. 188. 
- (T)- 24 In. Oàs; 988; 86 A, 668; 12 A. L. J, 906. 


So far, then,as this house 
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beeu appointed, and that though there is 
ample other property belonging to the 
estate of Riaz-ud-din in the hands of 
defendants Nos. 1 and 2, the decree-holders, 
as soon as the period of six months 
specified in thedecree had elapsed, forthwith 
proceeded to attach the house in the posses- 
sion of defendant No.3. The first | ourt un- 
fortunately did not realise how defendant 
No.3 had apparently been defrauded and, 
therefore, rejected her objection to the 
attachment on the ground that she was 
estopped” from denying the force of the 
consent decree. It is to be regretted that 
the learned District Judge who had the 
minority of the girl brought to his notice 
did not, in deciding that she was “estopped” 
from contesting the decree, keep in mind 
the fact that defendant No. 3 was at the 
time of decree very young, if not a 
minor, and had nothing to gain but 
everything to lose by consenting to a 
decree which greatly prejudiced her un. 
doubted rights. 

The Divisional Judge reversed the order 
of the District Judge and upheld the 
objections urged by defendant No. 3, and 
in our opinion quite rightly. The decree is 
open to the gravest suspicions so far as 
it affects the rights of Musammat Safdari 
Begam and is highly suggestive of trickery 
practised upon her. But assuming that we 
cannot in these proceedings go hehind the 
decree, we have no hesitation in holding 
that, properly construed, that decree merely 
amounts to this that the decree-holder is 
entitled to attach the house in her pos- 
session but that it does not give him the 
right to ignore the lien which she has, 
in law and equity, upon that house to the 
extent of her dower claim of Rs. 25,000. 
The order under appeal probably goes too 
far in declaring that the house cannot be 
attached at all, and we, therefore, accept 
the appeal to the extent of varying the 
declaration pro tantu, In other words, we 
declare that the house in question is liable 
to attachment, bub that such attachment 
is subject to the objector’s lien over the 
house to the extent of Rs. 25,000. As 
we practically uphold the order of the 
Divisional Judge, we direct appellants to 
‘pay respondent’s costs in this Court. Mr, 
Santanam for defendant No. 1 contends 
that he was wrongly impleaded as a 
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respondent .in this appeal as he is not 
interested ‘one way or the other in it, and 
he asks for costs. But we see no reason 
to award him ensts, as he must have 
Known that his presence here to-day was 
quite unnecessary as no order of ours 
could possibly affect him on this appeal. 

X Appeal accepted. 


< 


_.OUDH JUDICIAL COMMISSIONER'S 
: . COURT, 
Crvit REVISION Avrrications Nos. 48, 44 AND 
; 45 or 1915. 
April 28, 1915. 
Present: —Mr. Lindsay, J. C. 

“VILLAGE CO-OPERATIVE BANK, 

ANGURI BAGH, FYZABAD— 

PLAINTIFF— APPLICANT 

. : versus 

KALI DIN AND orEERS— D'EFENDANTS— 
, Opposite PARTY. 

Co-operative Societies Act (II of 1912)—Debt due to 
a Village Co-operative Bank by one of its members— 
Successor-in-interest, liability of —Village Co-operative 
Bank, construction of bye-laws of. 

Three suits were brought for the recovery of 
moneys due to the plaintiff Bank on promissory 
notes executed by one M deceased, who at the 
time of his death was a member of the plaintiff 
Bank. The defendant No.1, who was the son of 
M, became member of the society on the death of 
-hiş father. One of the bye.laws of the plaintiff 
society laid down: “...I£ the heir or successor-in- 
interest is elected, all rights and liabilities of the 
deceased member shall devolve on him:” 

Held, that the defendant No, 1, having accepted 
the bye-law in question by joining the society as a 
member, was bound to pay the liabilities of his 
father to the Bank irrespective of the assets which 
he had received from his father. [p. 725, col. 1.] 

. Appeal against an order of the Munsif, 
Fyzabad, dated the 22nd February 1915, 
exercising Small Cause Court powers. 

Mr, Haidar Husain, for the Applicant. 

. Mr. St. C, Thompson, for the Opposite Party. 

JUDGMENT.—These three applications 


are made under section 25 of the Provincial 
Small Cause Courts Act for revision of 


three orders passed by the Munsif of 
Fyzabad. The facts areas follows. Three 
suits were brought by the village 


Co-operative Bank, Anguri Bagh, Fyzabad, 
against three defendants, Kali Din, Debi 
and Chhedi. Of these, the first defendant 


t. 
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Kali Din was the son of one Mangal. 
The suits were. brought for recovery of 
moneys said to be due to the plaintiff 


Bank on promissory notes executed by this 
deceased Mangal. The second and third 
defendants in the case were sureties for 
the payment of thedebts contracted by the 
deceased Mangal. Mangal was a member of 
the plaintiff Bank at the time ‘of his death 
and it is an admitted fast tbat after his 
father’s death the defendant Kali Din 
became a member of the society and was 
a member at the time these suits were 
brought. The question which has arisen 
here is as to the extent of the liability 
of Kali Din for the payment of the debts 
doe on the promissory-notes in question. 
The case for the plaintiff in the Court 
below was that Kali Din was responsible 
in the same manner as if he had executed 
the promissory notes himself. The view 
which was taken by the Munsif was that 
Kali Din was only responsible for these 
debts to the extent of the assets which 
he had inherited from his father. In 
support of the case put forward by the 
plaintiff society, bye-laws were produced, of 
which bye-law No. 12 lays down that “if 
a member dies and if his heir or successor- 
in-interest is eligible for admission as a 
member, it shall be open to the general 
meeting to elect such heir or successor-in- 
interest as a member in place of the 
deceased, but the general meeting shall 
not be bound to do so, nor shall the 
heir or successor-in-interest of a deceased 
member be bound to join as a member. 
If the heir or successor-in-interest is elected, 
all rights and liabilities of the deceased 
member shall devolve on him”. It ig 
admitted that these bye-laws were framed 
under the old Co-operative Credit Societies 
Act, X of 1904, but by virtue of section 
49 of the new Act, II of 1912, these 
bye-laws are in force so far as they are 
not inconsistent with the express provisions 
of the -new Act. The learned Munsif 
seems to question the validity of this 
particular bye-law which was relied upon 


by the plaintiff society, and for various 
reasons, he seems to have considered it 
uira vires of the society. I am unable 


to agree with this view of the matter. 
The whole argument of the learned Munsif 
seems io me to rest upon a misconception 
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ef the "relitión existing between this 
défendant Kali Din and the plaintiff 
Bank. This is not a case in which the 
Bank is trying. to enforce a liability, 
incurred towards it by the deceased Mangal, 
against his legal representative Kali Din. 
If that were 80, then no doubt the view 
of the. Munsif would .be correct and 
Kali Din would riot be liable to a greater, 
extent than. that of the assets . which 
le has received from his father. That is 
the ordinary law; but Kali Din was not 
being Sued as the legal representative of his 
father, but on the footing of his being a 
member of the plaintiff society and of his. 


having cohtracted to become a member of: 


the society. on the terms laid down in the 
bye-law No, 12. There can be no doubt 
that when Kali Din joined the sneiéty as 
a member he, by acceptance of thé byé- 
law in questidn, became entitled to. all the 
rights arid’ subject to all the liabilities of 
his deceased father. 1 fail to see why, this 
bye-law should in any way be held ultra 
vires. The only reason which the Munsif 
can give is that it enhances’ the liability 
of Kali Din and’ imposes upon him more 
responsibility than’ would have rested on him 
had he merely béen the legal représéntàtive of 
his father; but-his-liabilify is more than that ` 
of a legalrepresentative, because he has under- 
taken all the rights and liabilities of lis 
father by joining the society. I dan see no 
reason why in the ihtérest of these Có- 
operative Societies, a” rule of this sort should 
not be made, gúd so far as I can see, 
theré- is no provision either in the old or 
in the new Co-operative Credit Societies 
Act rendering the bye-law ultra vires. The 
position is clear enough to miè. It seems 
to me that Kali Din is not entitled to 
plead that he is oüly tesponsible to the 
extent of the assets which be has received 
from, his father. I allow’ these applications 
.&nd direct that- thé decrees of the Court 
below be aniéndéd so as to make Kali 
. Din fully responsible for the debts in ques- 
tion and not mierely respotisible to the extent 
of the .estate. which he. has inherited from 
his father.” The applicants will have their 
costa in: all. the -Courts. -- : 
. Applications 


allowed. š 
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PUNJAB CHIEF COURT. ^'^ 
Crvin MrsognrANEOUS ÁPPEÀL No. 450° .* 
dis or 1915. - PE 
November 24, 1915. "nu 
Present: —Mr. Justice Rattigan and 
Mr. Justice Shadi-Lal. f pM 
BISHEN DAS AND OTHERS—PLAINTIFFS— | 
APPELLANTS : 

versus : 
Tar LIQUIDATOR or tuts DOABA BANK, 

Lro.. AMRITSAR, IN LIQUIDATION AND 


OTHERS— DEFENDANTS— RESPONDENTS. 

. Companies Act (VI of 1882), s. 169—Appeal against 
orders made in winding-wp proceedings—Limitation— 
Eatension of time—Principles—Special circumstances. 

The general principles for extending time in 
Winding up appeal cases are as follows: 


(i) The object of the Act (VI of 1882) being that 
matiers should be settled speedily and that wind- 
ing-up proceedings should not be protracted unduly, 
an extension of time will not be granted except 
under ‘special’ circumstances; [p. 726, col. 1.] 

(ti) in the absence of ‘special’ circumstances, a. 
litigant who has obtained a judgment which, by 
éxpiration of the time limited for appeal, has become 
absolnte,ought not to be deprived of it; Lp. 726, col. 1.] 
. (uii) a person who applies for an extension of 
time must show, not an equity properly so-called, 
but something which entitles him to ask for the 
indulgence of the Court to relieve him from the 
legal bar that is imposed by the Act of the Legis- 
lature. [p. 726, col. 1.] ə 

Lakhmidas Khimji Spinning and Weaving Company, 
Lid, In re, Goverdhandas Khattao v. Sanders Slater, 
11 Ind. Cas. 562; 13 Bom. L. R. 558, referred to. 

Under section 169 of Act VI of 1882, the “special 
circumstances” which entitle a person to ask for. 
extension of time require that he will not be granted 
the indulgence uuless he can satisfy the Court that he: 
liimself has acted with reasonable diligence and 
that the delay in prosecuting his appeal, was due 
either to the respondents’ conduct or to some action 
or inaction on the part of the Court below. Cp. 726, 
ol. 2. 

i pried Ram v. Woollen Mills Company Ltd., 
Delhi, 95 P. R. 1908; Sultan Singh v. Badhawa Singh, 
22 Ind. Cas. 795; 100 P. L. R. 1914; 68 P. R. 1914 
Hira Lol v. Himelaya Glass Works Company, 10 Ind. 
Cas. 433; 100 P. W. R. 1911; 176 P. L. R 1911; Tara 
Chand v. Official Liquidators of People's Bank of India 
Lid , 29 Ind. Cas. 265; 46 P, R. 1915; 71 P. W. R. 1915; 
90 P. L. R. 1916; East India Distilleries and Sugar 
Factories v. Tinnevelly Sarangapani Sugar Mills Co., 
Itä., 4 Ind. Cas. 872; 19 M. L. J. 511; Ramanappa v. 
Official Liquidators Bellary, 22 M. 291, referred t^. -~ 


Miscellaneous appeal from the order of 
the ‘Additional Judge, Amritsar, dated the 
Ilth January 1915, rejecting the _applica- 
tion. uy des c 
Messrs. O. Bevan Petman and Bhagat Ram 
Puri, for the Appellants. | Me 0 


aate om - 
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Messrs, Santanam and Rup Ram and Lala 
Dharam Das Suri, tor the Respondents. 

JUDGMENT.- In the course of winding 
up the Doaba Bank, Limited, the then 
Official Liquidator applied to the Additional 
Judge, Amritsar, for sanction to a proposal 
made by him on behalf of certain of the 
Directors, but this application was rejected 
by order dated the 11th January 1915. An 
appeal has been preferred by the Directors 
interested in that application and it is not 
now disputed that the provisions of section 
169 of Act VI of 1882 are applicable to it. 
A. preliminary objection.has been raised by 
Mr. Santanam to the effect that the appeal 
is time-barred, inasmuch as notise of the 
appeal was not served upon respondents 
within three weeks of the date of the order. 
under appeal "This period of three weeks 
admittedly expired on the Ist February 
1915, while the present appeal was filed in 
this Court on the 15th February. Mr. 
Santanam points out that the memorandum. 
of appeal does not attempt to explain the: 
delay; that if contains no prayer for 
extension of time; and that there is no 
separate petition on that behalf filed by the, 
appellants. The appeal was laid in due 
course before a Judge in Chambers and 
was admitted to a hearing by an er parte 
order dated the 23rd February, but so far 
a8 we can see from the record, the learned 
Judge war not asked to extend the period 
prescribed by section 169 of the Act. 

Obviously, the appeal is barred under the 
strict provisions of section 169, but it is, of 
course, open to this Court to extend the 
time if good cause be shown for the grant 
of such indulgence. 

The general principles applicable to 
eases of this kind are as follows:— 

(1) The object of the Act being that 
matters should be settled speedily, and that 


winding-up proceedings should not be 
protracted unduly,an extension of time 
will not be granted except under "special" 
circumstances; 

(2) in the absence of special cireum- 
stances, a litigant who has obtained a 


judgment which, by expiration of the time 
limited for appeal, bas become absolute, 
ought not fo be deprived of it; and 

(8) a person who applies for an extension 
of time must show, “notan equity properly 
Bo-daulled, but something 'Wwhidh entitles him 
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to ask for thé indulgence ‘of the Court to 
relieve him from the legal bar that ist 
imposed by the Act of the’ Legislature” 
[Buckley's Companies Act, 9th Edition; 
page 415, and Lakhmidas Khimji Spinning’ 
and Weaving Company, Lid , In ve Goverdhan- 
das Khattao v. Sanders Slater (1).] 


It is impossible to define, with any 
attempt at precision, the “special circum- , 
stances” which would entitle a person to 
ask for an extension of time, but there is 
ample authority for the proposition that he” 
will not be granted the indulgence unless: 
he can satisfy the Court that he himself 
has acted with reasonable diligence and 
that the delay in prosecuting his- appeal. 

was due either to the respondent’s conduct. 
or to some action or inaction on the part ‘of 
the Court below [see Dautat Ram v. Woollen 
Mills Company, Ltd., Delhi (2), Sultan Singh 
v. Badhawa Singh (3), Hira Lol v. Himalaya 
Glass Works Company (4), Tara Chard v. 
Oficial Liquidators of Pe ples “Bank of India, 
Lid. (5), East India Distilleries and Sugar. 
Factories v. Tinnevelly Sarangapant Sugar Mills 
Qo., Ltd (6), Ramanappa v. Oficial Liquidators, 
Bellary (7) and Lakhmidas Khimji Spinning. 
and Weaving Company, Ltd., In c adhan 
das Khattao y. Sanders Slater (D 

The facts upon which appellants rely as. 
explanatory of the delay and as affording: 
ground for the Court to extend the. 
ordinary period prescribed by the Act, are 
set forth in the affidavit of Mr. Gokal, 
Chand, one of the appellants, and are not. 
controverted by Mr. Santanam.: From. 
this affidavit, it would appear that the: 
Directors heard on the 16th January that, 
the Official Liguidater’s application had been 
rejected and that Mr. Gokal Chand there- 
upon wrote to the Officia] Liquidators asking 
for an attested copy of the Court’s orders. 
Before proceeding, we may here observe that 
no explanation has been given why the 
Directors did not apply direct to the Gente 


(1) 11 Ind. Cas. 562; 18 Bom, L. R. 558, 
(2) 95 P. B. 1908. 
oe 22 Ind, Cas, 795; 68 P. R. 1914; 100 P. I R 


i" 10 Ind. Cas. 483; 176 P.L. R. 1911; 100 P. W; 
R. 1911. 

(6) 29 Ind. Cas. 265; 90 P, L. R. 1918; 46 P. R. 
1915; 71 P. W. B. 1916. 

(6) 4 Ind. Cas. 872; 19 M. L. J, 611. 

(7) 22 M. 291. 
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for the copy. On the 17th January 
Mr. Gokal Chand and another Director, 
Rai Bahadur Bishen Das, consulted Counsel 
with a view to ao appeal being preferred 
to this Court and were informed that an 
attested copy of the order was necessary 
before any suoh appeal could be filed. The 
"order in question was short and a ccpy 
of it could have been obtained, by the pay- 

. cc 
ment of what is known as an urgent 
fee,” within a few hours and at no ap- 
preciable expense. We may fairly assume 
also that Counsel had impressed upon his 
clients the necessity of filing the appeal 
without delay. But the Direstors apparent- 
ly preferred to wait until they héard from 
the Official: Liquidator in reply to Mr. 
Gokul Chand’s letter of the 16th January. 
On the 20th January, a reply was received 
from the Official Liquidator who, however, 
sent them merely an unattested copy of 
the Conrt's order. -Again no action was 
taken on receipt of this letter till the 23rd 
January, when Rai Bahadur Bishen Das 
wrote to Counsel in Amritsar, asking him 
to obtain an attested copy of the said order. 
Here, too, no explanation is given why no- 
thing was done between the 20th and the 
23rd January. 


Having written his letter of the 23rd 
January, Rai Bahadur- Bishen. Das book no 
furthur action fill the 27th January. On 
the latter date, as he had received no 
reply from his Counsel in Amritsar, he. 
telegraphed to one Jala Girdhari Lal to 
apply for an attested copy and on the 
same day Mr. Gokal Chand himself went to. 
Amritsar to ask for an explanation from 
Counsel as to the delay. If Mr. Gokal 
Chand could go to Amritsar on 27th January, 
we see no reason why he could not have gone 
or sent one of his employees on the 7th 
January. Onthe 27th January, Counsel at 
Amritsar sent the Directors copies of various 
proceedings but not a copy of the order 
from which the appeal was to be preferred, 
- and these copies were received on the 28th 
with a letter ‘informing the Directors that 
the record was to be sent to this Court. 
Mr. Gokal Chand thereupon enquired from 
the office of this Court whether the record 
had arrived, but could get no definite inform- 
ation. It is said (und quite correctly) that 
the 29th and 30th January were Court 


INDIAN CASES. 


holidays and on the latter date, Mr. Gokal 
Chand again telegraphed to his friend at 
Amritsar, Lala Girdhari Lal, to obtain the 
requisite copy. A reply was received 
on the 2nd February to the effect that 
fhe record was in the Court of Rai 
Bahadur Damodar Das at Lahore. No 
attempt was made to obtain a copy of the 
order from the latter Ccurt, but on the 3rd 
February Mr. Gokal Chand went to consult 
Counsel in Lahore but found that the learned 
gentleman whom he had engaged on the 
17th  anuary was away from the station, 
and though there had aiready been great 
delay in obtaining the copy, it did not strike 
Mr. Gokal Chand as necessary to. get the 
copy from the Court of Rai Bahadur Damodar 
Das till the 4th or 5th February. On 
bne of these dates, (he is not sure whish) 
he instructed his Counsel’s clerk to obtain 
the copy. As a matter of fact, application 
for the copy was made on the 6th February 
and the copy was supplied on the 8th 
February. 

The period of three weeks had now 
already elapsed, but the appellants pro- 
ceeded in the same leisurely fashion 
as they had done up tn this time. The 
memorandum of appeal was drafted and was 
ready for presentation on the 10th February, 
but it was not till the 15th February that the 
appeal was actually’ filed in this Court, 
and even then the memorandum of appeal 
contained no prayer for an extension of tima. 


Such are the admitted facts, and we can- 
not find any ground to justify us in grant- 
ing appellants an indulgence whichis grant- 
éd rarely and only in circumstances which 
show that the appellant has exhibited reason- 
able diligence. In the present case, it 
would have been quite easy for appellants 
to obtain the copy direct from the Court 
within a day or two after they had consulted 
Counsel on the 17th January, and this too 
without incurring any great expense. They 
elected, however, to proceed in a leisurely 
manner, though they must have known. 
the urgent necessity for prompt action, and 
as a result they must suffer the consequence. 
They have not attempted in any case to 
explain how if was that they did not file 
their appeal till the 15th February, despite 
the fact that the period of limitation had 
long since expired, when they obtained the 
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copy” of^the Court’s' order on the 8th 
February. * 

In our opinion, no cause has been shown 
why we should deprive respondents of the 
right which accrued to them when the period 
for appealing expired without an appeal being 
preferred, and we accordingly dismiss the 
appeal with costs, 


Appeal dismissed. 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
First Civi; Appears Nos. 49 AND 56 or 1911. 
April 7, 1915. 
Present;—Mr. Stuart, A. J. C., and 
Mr. Kanhaiya Lal, A. J. C. 
Nawab Wala Qadur HUSAIN ALI MIRZA 
AND ANOTHER— P LAINTIFFS— APPELLANTS 
versus . 
MUHAMMAD AZIM KHAN AND OTHERS — 


DigrrNDANTS— RESPONDENTS. 

Grant —Jagir granted by King of Oudh Sanad grant- 
ed by British Govermnent—Grant in perpetuity, so 
long as there are lineal heirs, rights conferred by — 
Grant, construction of— Pensions Act (XXIII of 1871)— 
Grant of villages revenue free, if pension —Document 
not enforceable as mortgage, whether admissible for 
collateral pur pose~De facto guardian, effect of dealings 
óf, on minor— Alienation of Muhammadan minor's pro~ 
perty by unauthorized guardian, effect of—Muhammadan 
Law~—Continuing obligation, ratification of. 


` Ajagir granted by Wajid Ali Shah, the then 
King of Oudh, to his eldest son for the mainte- 
nance and support of the Prince and his children 
was maintained by the British Government after 
the annexation of Oudh. The sanad granted by 
the British Government provided that it having 
been established after due enquiry that the 
villages had been held in rent-free tenure under 
the former Government, the Chief Commissioner 
was pleased to maintain the tenure in perpetuity so 
long as there were lineal heirs subject to the 
conditions of loyalty, etc. specified in the 
sanad: 

Held, thatthe grant in question conferred a 
heritable and transferable estate, that the duration 
of the grant was to last as long as the grantee 
had lineal descendants existing and that the grant 
was to lapse or to be resumed on the happening 
of any of the contingencies specified thereinand on 
no other. [p. 782, col. 1.] 

A grant of villages, revenue free, in consideration 
of the rights held by the grantee prior to the con- 
fiscation of Oudh, does amount toa pension within 
the meaning of Act XXIII of 1871, [p. 732, col. 1.] 
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A document which ia not enforceable as a mortgage 
may be used in evidence for a collateral purpose 
unconnected with the mortgage. [p. 735, col. 1. 

Although as a rule the dealings of a de facto 
guardian of a Muhammadan minor with the minor's 
properby do nof bind the minor, there might be 
cases of urgent and imperative necessity where 
a transaction enteredinto for the benefit of , the 
minor may be binding on him. — [p. 735, col. 1.] 

According to the general principles of Muhame 
madan Law an alienation of the minor’s property by 
an unauthorized guardian, even if it is not made 
for a valid cause, is neither void nor voidable, 
but its validity or invalidity is only determined by 
the minor adopting or not adopting it after he has 
attained majority though the effect of his decision 
will relate back to the date of the inception of the 
transaction. [p. 736, col. 1.] 

In the case of a continuing obligation, such ds 
the engagement of a servantor the continuance 
of a tenancy, an absence of repudiation or the 
acceptance of service or rent with full knowledge 
of the facts, implies an undertaking to adhere to 
the obligation and operates as a ratification or 
renewal of the old contract by the party accepting 
the service or rent. [p. 786, col. 1.] 

Appeal against the decree of the Subordi} 
nate Judge, Lucknow, dated the 21st Decem» 
ber 1910. HE 

Messrs. Sam? Ulluh Beg, Wazir Hasan and 


Farzand Ali, for the Appellants. 


Pandit Gokaran Nath Misra and Babu Salig 
Ram, for the Respondents Nos. 11 to 13. ` 

Mr. A. P. Sen, for the Respondents Nos. 
4 and 3z. . 


JUDGMENT.— These appeals. arise 
eut of a suit brought by some of the 
heirs of Prince Hamid Ali for possession’ 
of certin jagir villages by redemption of a: 
mortgage effected by an award, dated the 
21st March 1877, and for the rendition. 
of accounts and the recovery .of surplus 
mesne profits appertaining to the mortgaged 
property. g 


The jagir was. granted by Wajid Ali 
Shah, the then King of Oudh, to his 
eldest son, Prince Hamid, Ali, for the 
maintenance and support of the’ Prince 
and his children, and .was maintained by. 
the British Government after the, annexa- 
tion of Oudh. Prince Hamid Ali died on the | 
8th July 1874, leaving a widow, Nawab 
Kaukab Mahal, three  sons,. Muhammad, 
Mirza, Shappar Mirza and Qurratulain, 
and a daughter, Nawab Dilband Begam.. 
Plaintiff No. 5 and. defendants. Nos., 21,- 
22 and 23 are the heirs ,of Muhammad; 
Mirza, who died in 1887. , Plaintiffs "Nes, 
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3-and 4.are.the heirs of Shapper Mirza, 
who died in1889. Plaintiff No. 2 is the 
son and defendant No. 23 is the widow of 
Qurratulain; who died in 1902. After the 
death of Prince Hamid Ali, Mahdi Qali 
Khan, the predecessor-in-title of defendants 
Nos. 1 to- 10 and 26 to 48, brought forward 
a claim to recover certain debts, said to 
have been due by the Prince, which, at 
the suggestion of the ex-King, was referred 
to the arbitration of the Political Agent 
in Caleutta. On the 21st March . 1877, 
the Political Agent made an award 
declaring Mahdi Quli Khan entitled to 
Rs. 36,236-4-5 and allowing him to retain 
possession of the jagir which was under his 
management on behalf of the Prince during his 
life-time, till-the aforesaid debt with interest 
thereon at 6 per cent. per annum was 
liquidated. The plaintiffs stated that the said 
‘award operated as a mortgage in favour 
of: Mahdi Quli Khan and that the mortgage 
. money was satisfied from the income of 

the jagir; including the price fetched by 
the sale: of. kankar -and trees, and the 
compensation money realized by the mortgagee 
in respect of a portion of the jagir property. 
The allegation of. the plaintiffs was that 
the defendants did not renderany. accounts 
to the plaintiffs and were . refus. 
ing to give back possession, asserting a right 
to retain possession under certain leases and 
mortgages executed by Prince Muhammad 
Mirza, the eldest son of Prince Hamid Áli, 
to which Shapper Mirza and Qurratulain, 
the predecessors-in title of the plaintiffs, are 
said to have assented. The plaintiffs averred 
that they were not bound by the said deeds, 
but if for any reason the Court found that 
those deeds were binding on them and 
that any money was due to the defendants 
under those deeds or under the award, they 
. were willing to pay whatever money might 
be found due on the same. 


: The claim was resisted chiefly by defend- 
ants Nos. 9 to 5 and 7, 19, 31 and 37, 
wülio'are' sore of the heirs of Mahdi Quli 
Khan, and by defendants Nos. 11 to i9, who 
profess -to -be in possession of the jagir 
villages, save Kanansi and Sadrauna, under 
certain leases and mortgages effected by 
Jafar Quli Khan, one. of the sons of Mahdi 
Quli Khan. Defendant No. 20 is also a 
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defence was filed on his behalf. The other 
defendants did not put in their appear-- 


ance. The defence, so far as it is material. 
for the purpose of this appeal, was 
that the debt due under the Award. 


was not paid up, that the suit was pres, 
mature, and that Jafar Quli Khan and his. 
representatives-in-interest were in any case 
entitled to retain possession of the jagir- 
villages under a lease executed‘ by Muham-- 
mad Mirza, the eldest son of Prince Hamid" 
Ali, in favour of Jafar Quli Khan on the 
6th January 1852, which the other heirs of: 
Prince Hamid Ali had ratified, and certai 
mortgage-deeds executed. in . his’ favour- 
by the said heirs, till the debts therein: 
referred to and the debts’due- under the’ 
award were paid. It was subsequently ’ 
admitted by the contesting defendants 
during the hearing of the cuit that tho. 
debt due under the award was satisfied from - 
the usufruct in 1886, but it was pleaded: 
that the claim was barred by time. The 
plaintiffs in reply urged that the alleged - 
ratification by Shapper Mirza and Qurratulain — 
was ineffectual, inasmuch as they were- 
ninors at the time of the alleged ratifica- 
tion, that the ratifiers had only a life-interest 
in the grunt,and had no right to bind the 
succeeding life-estates, and that the transfers: 
relied on by the contesting defendants were 
inoperative under section 12 of the Pensions 


. Act. 4 


- The learned Subordinate ‘Judge found- 
that the grant in question conferred an 
absolute and ‘transferable estate on Prince 
Hamid Alt and his heirs in saecession that 
ihe lease effected by Muhammad Mirza on 
the 6th January 1882 created a charge on 
the jalir villages for Rs. 25,000, that the 
lease was ratified by the brothers and sisters 
of Mubammad Mirza and was binding on 
the plaintiff, that the rights claimed by 
Jafar Quli Khan and his representatives- 
in-interest under the lease of the 6th 
January 18t2 had become absolute by 
lapse of time and that the claim for 
possession was not maintainable. The heirs 
of Shapper Mirza and Qurratulain have 
separately appealed. The primary question 
for decision in. the appeals is, whether the: 
rights conferred by the grant of he l&th" 
February 1861 on. Prince Hamid Ali and 


mortgagee from ‘Jafar’ Quli-Khan; bat+-no> his-suecessors-in-interest wefe hétitable and 
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transferable and whether the leases and 
mortgages set up by the contesting defend- 
ants bar the plaintiffs’ claim for possession. 

The contention of the learned Counsel 
who appeared for the plaintiffs-appellants 
was that the grant conferred a succession 
of life-estates without any power of alienation. 
It is not denied that the jagir in question 
was obtained by the Prince under a grant 
made by his father, Wajid Ali Shah, when 
he was King of Oudh and that it was 
maintained by the British Government with 
the object of relieving the ex-King from 
the burden of supporting such of his 
relations from his pension as were maintain- 
ing themselves from the jagir properties 
held by them from before the annexation 
The original grant was made by the ex- 
King sometime in 1256 Fosli or 1849 A. D., 
and is not forthcoming. We find, however, 
from certain investigations male by the 
Government in 1859 thatthe Prince held 
the jagir by way of a muafi grant and 
realised its revenue from the persons in 


possession. The statement of royal jagirs 
prepared in that year .shows that the 
investigating officer recommended that 


the muah should be maintained for the 
benefit of the Prince and his progeny 
in perpetuity, but the Commissioner 
varied that recommendation by suggesting 
that it should be maintained only for the 
life of the Prince (Exhibit 6). The Govern- 
ment of India, however, by its letter No. 
178, dated the 12th January 1861, sanc- 
tioned the grant in perpetuity so long as 
there were lineal heirs of the Prince in 
existence (Exhibit ə). On the 4th Novem- 
bar 1801, a sanad was issued to the Prince 
(Exhibit B14), with a vernacular counterpart 
attached (Exhibit B25), couched in the 
following terms “It having been established 
alter due enquiry that Mirza Muhammad 
Hamid Ali Khan held the under-mentioned 
villages in Zila Lucknow in rent-free tenure 
under the former Government, the Chief 
Commissioner under the authority of the 
Governor-General in Council is pleased to 
maintain the tenure in perpetuity so long 
as there are lineal heirs on the following 
conditions:—-That he shall bave surrendered 
all sanuds, title-deeds, and other documents 
relating to the tenure in question to be 
. delivered to the Government, That he and 
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his heirs shall strictly perform all the duties 
of landLolders, in matters of Police and 
any Military or Political service that may 
be required of them by the authorities and 
that they shall never fall under the just 
suspicion of favouring in any way the designs 
of enemies of the British Government, 
If any one of these conditions is broken by 
the present incumbent or his heirs, the 
tenure will be immediately resumed.” The 
property granted was described as com- 
prising villages Bhelawan measuring 687 
acres, Ali Nagar 437 acres, Para 1312 
acres, Nadauna 387 acres, Kanandi 657 acres, 
Sadrauna 312 acres and  Harchandpur 
Kanaura of which the area was not mentioned. 
A summary Settlement of these villages had 
taken place prior to the grant, but the land- 
revenue assessed was not mentioned in the 
sanad. Inthe letter sent by the Secretary to 
the Government of India, Foreign Depart- 
ment, dated the 12th January 1861, tothe Chief 
Commissioner of Oudh sanctioning the grant 
(Exhibit 5), the Government of India stated: 
“In cases where the King (and still more 
where his predecessors) had given jagirs 
to individual members of the royal family 
and had so launched them into the world with 
fortunes of their own, it would be harsh in 
the extreme to resume these fortunes, or even 
to interjere with the descent of such fortunes 
to legitimate or recognized heirs, and to make 
dependent upon the King’s 
consideration and carfulness, he having long 
ago disencumbered himself of them”, and 
then proceeded to say: “as regards grants 
in perpetnity which the Chief Commissioner 
has ascertained, were liable to resumption 
on the failure of direct heirs of the body 
of the grantee, ‘and also on the holder 
incurring the King’s displeasure, the President 
in Council observes that the Government of 
India is not competent to enter upon judgment 
of such acts (especially where Begams are 
concerned) as were likely to cause the King’s 
displeasure, and this being so, the fair course is 
torecognise the perpetuity of the grants. The 
President in Council, therefore, sanctions the 
continuance in perpetuity of the 15 jagire 
referred to in paragraph 6 of this letter, 
so long as there are lineal heirs by the King.” 
It is admitted that jagir No. 30 now in 
dispute was ineluded in the 5 jagirs above 
referred to. The revenues of jagirs Nos. €, 


. 
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17,18, 22, 29, 30 and 37 are stated in 
that letter to have amounted at the time 
to Rs. 33,279. But the reference to the 
revenue does not necessarily imply that the 
grant was in the nature of an assignment 
of land revenue as distinct from a grant of 
full proprietary rights. The Government 
had to refer to the revenue in its discussion 
with the local Government to indicate what 
it was losing by.the grant, aud the contention 
that the Government intended to assienthe 
revenue but not the land is inconsistent 
with the terms of the grant, which describe 
the area of the villages without meutioning 
the revenue assessed, and assign to the 
grantee the duties of a landholder, ard also 
with the admission, paragraph 2 of the plainf, 
that the British Government allowed to 
Prince Hamid Ali the jagzrs and zemindari 
rights in Kanausi. The werd "rent" was 
used loosely in those days for “revenue.” 
The Government intended, it is manifest, 
not to disturb pre-existing rights and to 
allow the grantee to enjoy an independ- 
ént means .of subsistence With the 
exception of the village Kanausi, of which 
the Prince was in khas possession or 
directly realized the rents, the villages 
granted were at the time of the grantin 
the possession of certain other persons 
from: before the annexation. These persons 
obtained decrees for proprietary possession 
as against the Prince at the Regular 
Settlement (Exhibits 37, 43,46, 52 and B41), 
but in regard to village Kanausi, it was 
found by the Settlement Officer that the 
claimants had lost their possession long 
before the date of the grant (Exhibit 51). 
The village was, therefore, settled with the 
Prince whose, descendants have since then 
been in possession of the rights both of 
the British Governmentand of the original 
‘proprietors in it, 


References to  revenue-free tenures are 
found in serveral places in the  Oudh 
Papers for 1€56—58, where kolders of 
rent-free tenures are described (page 266) 
as taking the place of the Government, 
leaving the rights of the actual possessors 
or old proprietors undisturbed, and in the 
Settlement Circular: No. C/1128, dated the 
16th April 1862, it was distinctly stated 
that the grant of rent-free tenure or jagir 
carried with it proprietary rights in the 
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soil, the Government simply consenting to 
waive its claim to the payment of the 
land revenue on the holding in perpetuity 
or for the life or lives of one or more 
persons specified without in »ny way 
affecting the proprietary rights of others 
in the soil existing at the time of the 
grant.  (Banerjee's Settlement Circulars, 
page 87.) 


It is contended that the word “ jagir” 
as used by the Government of India in the 
letter above referred to, did not intend to 
confer anything more than a succession of 
life-estates on the Prince ard his lineal 
descendants. But whatever meaning the word 
‘jagir” may have carried during native 
rule orin the Maharatta country, where, as 
observed in Ramchandra Mantri v. Venkatar ao 
Maniri(1), jagírs were generally resumable at 
the death of the grantee, there can be no 
doubt as to the fact thatthe British Govern- 
ment in conferring jagirs or revenue-free 
tenures intended to confer a heritable and 
transferable estate on the grantee, subject 
to such terms and conditions as might be 
contained in the grant. Bengal Regulation 
XXXVII of 1793 enacted rules for determin- 
ing the validity of titles of persons hold- 
ing or claiming a right to hold altamghu,- 
jagir and other land under Badshaht grants. 
By section 15 of the Regulation, it was 
provided: "'Alfamgha, ayma, and madad 
mash grants are to be considered as 
hereditary tenures. These and other grants, 
which from the terms or nature of them 
may be hereditary and are declared valid 
by this Regulation or which have been or 
may be confirmed by the British Govern- 
ment o: any of its officers possessing 
competent authority to confirm them, are 
declared transferable by gift, sale or other- 
wise.” In regard to dagirs granted by the 
old Kings, section 15 declared that they 
were to be’ considered as life-tenures, 
expiring with the life of the grantee, unless 
otherwise expressed in the grant. The grant 
confirmed in this case, was not that of a 
life-tenure, but of a rent-free tenure in 
perpetuity to subsist as long as the grantee 
had lineal descendants in existence and 
the effect of the. confirmation was to substitute 
the Prince for the Government in regard 


(1) 6 B. 698 at p. 604, 
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to. such interest-as ' the Government had 
in-the soil, and to give him a heritable and 
transferable right. i 


* Such a grant bears no analogy to an 
estate tail, for an estate tail is conferred 
on a certain person and the heirs general 
or specific of a particular body or bodies. 
This grant now in question was conferred 
on a particular individual by name and 
was. declared to be heritable so long as 
the grantee had lineal descendants in exist- 
ence. ln otber words, the duration of 
the grant was to last as long as the 
grantee had liveal descendants existing, and 
the grant was to lapse or to be resumed 
on the happening of-any of the contingencies 
specified therein and on no other. The 
grant did not. specifically forbid an assign- 
ment, and based as it was ona recognition 
of pre-existing rights or of the principle 
that if there was any property to which 
the Prince was fairly entitled, he should be 
allowed to enjoy it (wide paragraph 3 
of the letter of the Government of India, 
Exhibit 5), all proprietary rights other 
than those restricted by the grant will be 
deemed to have passed with it. 


- A grant of villages, revenue-free, in con- 
sideration of the rights held by the grantee 
prior to the confiscation, does not amount 
to a pension within the meaning of Act 
XXIII of 1871, and as held in Ganpat 
Hao v. Ananda Rao (4) a grant by the 
British Government confirming a previous 
grant made by the preceding ruler of such 
rights as the Government possessed, is ex- 
cluded from tke purview of the Pensions 
Act. In Ravji Narayan Mandlik v. Dadaji 
Bapuji (8), Westropp, C. J., in dealing 
with the grant of a village in mam, 
including the waters, trees, stones; 
quarries, mines and hidden treasures, but 
excluding the hakdars and inamdars, observ- 
ed:— It is no doubt true that 
“samadi grants in inam, saranjam, etc., are, 
generally speaking, more properly described 
as alienations of the royal share in the 
produce of the land,’ 7. e. of land revenue, 
than grants of land, although in popular 
parlance so called, but it is not true that 
such is invariably the case. If words are 


" (2) 28 4.304; A. W. N. (1905) 206. 
(3313 523: 
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employed in the grant which expressly or 
by unecessary implication indicate that Gov- 
ernment intends that so far as it may have 
any ownership in the soil, that ownership 
shall pass to the grantee, neither Govern- 
ment, nor any person subsequently to the 
date of the grant deriving under Govern- 
ment, can be permitted to say that the 
ownership did not so pass.” 

In Amna Bibi v. Najm-un-nissa Bibi (4) 
where certain immoveable property was grant- 
ed in lieu of a pension, and the sanad provided 
that upon the death of the original grantee 
the estate would be continued in perpetu- 
ity in the manner of an hereditary holding, 

nd at the desire of the grantee, revenue 
was assessed and the members of the family 
treated it as an ordinary zamindari pro« 
perty subject simply to the paymentofthe 
Government revenue, Banerji and Tudball, 
JJ., held that the zamindari so granted 
was not a pension within the meaning of 
section ll of the Pensions Act and was 
liable to attachment and sale in execution. 
The mere fact that a grant of property is 
made to provide the grantee with an in- 
dependent means of subsistence does not 
make the property granted inalienable— 
Thakur Kopilnauth Bahi Deo v. Govern. 
ment (5) and Kumara Tirwmalat Naik v, 
Bengaru Tirumalai Saurt Naik (6). A co- 
venant declaring that the grant shall be 
liable to resumption on the failure of heirs 
to the original grantee, has similarly no such 
effect: Maharaj Kumar Jagat Mohan Nath 
v. Brinda Soha (7). In Krishnarav v. Rang- 
arv (&) a grant made to a personand his 
children in perpetuity, was held to be alien- 


able, and in  Dosiba? v.  Ishvardas Jag- 
jivandas (Y) and Ramlal | Mookerjee v. 
Secretary of State for India in Oouncil 
(10), it was held that  alienability 


was not inconsistent with the fixation of a 
certain line of descent to determine the 
duration during which the grant was to 
last. Grants of land for past services or on 


(4) 2 Ind. Cas. 100; 31 A. 382; 6 A. L. J. 519; 6 M, 
L. T. 388. 
(6) 22 W. R. 17; 10 B. L. B. 168. 
(6) 21 M. 810. 
| (T) 1C. L. J. 557 at p. 561. 
(8) 4 B. H. C. R. A. C. J. 1. 
A 


9) 15 B. 222; 18 I. A. 22, 
(10) 7 C. 304; 10 C. L. R. 349; 81. A. 46; 4 Sar, P, 
CQ, 225; 6 Ind. Jur. 827, | g Hol ruo 
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condition of loyalty, have similarly been 
deemed alienable [JDosiba? v. Ishwardas 
Jagjivandas (11); Lachmi Narain v. Makund 
Singh (12) and Dost Muhammad Khan v. 
` Bank of Upper india (13) ]. 

, Section 4 of the Pensions Act (XXIII 
of 1871) evidently makes a distinction be- 
tween a pension and a grant of money or 
land revenue, for section 12 of the Act 
-merely prohibits the assignment of pension, 
pay or allowance and is silent with regard 
40 grants of money or land revenue to which 
.a reference is made in section 4, Itseems 
impossible, therefore,to avoid the conclusion 
that the word “pension” denotes something 
different from a grant of money or land 
revenue, and as observed in Panchanadayyan 
v. Nilkandayyan (14) and Mannu Lal v. 
Fazal Imam (15), a grant ofland revenue- 
free does not come within the purview of 
the Pensions Act. [See also Secretary 
of State for India in Council v. Khemchand 
Jeychand (16) and Subraya Mudali v. Vela- 
yuda Ohetty (17).] The learned Counsel for 
the plaintiffs-appellants hasreferred to a num- 
ber of Kombay decisions in which grants of 
4nams or, saranjams were held to convey mere 
estates for life, but as pointed out in Gulabdas 
Jugjivandus v. Collectorof Surat (18) and Ram- 
-chandra Mantri v. Venkatarao Mantri (1), 
-the decisions in Bombay were generally based 
-on the usages of the Mahatta country, which 
‘have no application in this part of India. The 
nature of the rights conveyed to holders of 
jagirs in these Provinces is aptly illustrated by 
a decision in Bithu! Bhut v. Lalla Raj Kishore 
(19) where a grant in perpetuity, generation 
after generation, was held to confer a herit- 
able and transferable estate. Ench grant 
‘has to be construed according to its own 
terms, and if there is nothing ina grant to 
indicate that a limited estate was conferred 
or that the rights conferred, amounted to a 
pension within the meaning of Act X XIII of 
1871, alienability attaches to the grant of 


(11) 9 B. 661. 

(12) 26 A. 617; A. W. N. (1904) i44: 1 ALL. J. 385. 
. (18) 8 A. L.J. 129; A W. N. (1906) 44. 
` "m 7 M. 191. : 

(18) 0 Ind. Cas. 353; 33 A. 580; 8 A. L. J. 692. 
* (16) 4 B. 432. 

(17) 30 M. 153; 2 M. L. TT. 33. 

(18) 8 B. 186 at p. 191: 6 I. A, 54, 

(19) 2 Agra H. O. R. 284. 
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proprietary rights or suoh rights as the 
grantor may have possessed subject to any 
conditions which the grant may impose. The 
decision of this Court in First Civil Appeal 
No. 92 of 1895 declaring that a mortgage 
made by Farkhunda Mahal, one of the muta 
wives of the ex-King, could not be enforced 
after her death, is of no significance, because 
Farkhunda Mahal had no issue, and the grant 
to her, whether made in lieu of maintenance 
or otherwise, lapsed on her death. 

* * * * * 

* * * * * 


It has been urged by the contesting defend- 
ants in connection with the plea of limita- 
tion that the award did not create a mort- 
gage,and thatthe suit should have been 
filed within 12 years from the date when the 
right to possession accrued, An award is, 
however, in the eyes of law a substitution of 
the will of the arbitrator for the will of the 
parties. It amounts in fact to the subordina- 
tion by the parties of their will to the will of 
another whom they nominate by mutual 
consent to interpose between them, and as 
observed by Russell (Russell on Arbitration, 
ninth Edition, page 333) an award is con- 
sidered in equity as an act cf parties validat- 
ing the transaction, subject to certain quali- 
fications, in the same manner as if the parties 
had entered into it themselves. The award 
was made before Act IV of 1882 came into 
force. Section 2 of the Act saves from its 
operation any right or liability arising ont 
of a legal relation constituted before that Act 
came into force, and section 30 of the Specific 
Relief Act places awards for the purposes 
of specific performance on the same footing 
as any other contract. The award was made 
in pursuance of an agreement to which the 
ex-King, as the grandfather and guardian 
defacto of the descendants of Prince Hamid 
Ali, was a party and inasmuch as the 
property in dispute was conveyed to Mahdi 
Quli Khan as security for the money due 
to him or, in other words, to enable him 
to‘ retain the possession and enjoyment of 
the usufruct thereof till his debt was 
satisfied, it created a relation analogous 
to that of a mortgagor and mortgagee and 
a suit for redemption is maintainable. 


The award stated that the jagir shall 
remain in the possession of Mahdi, Quali, 
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‘Khan till the sum specified therein, was 
‘liquidated with interest at 6 per cent. per 
‘annum and that when the said debt was paid 
in full, the jagir shall be handed over 
«by him to the person who may be determin- 
‘ed at- that time to be the surviving heir 
‘of the late Prince Hamid Ali according 
to the Muhammadan Law. The possession 
of Mahdi Quli Khan was that of a mort- 
‘gagee entitling him to hold the property 
for a certain period in satisfaction of the 
amount due to him under the award and 
Article 148 .of the Indian Limitation Act 
applies to the suit. 


.. Assuming, however, that Article 144 of 
the Act is applicable. to such a suit, 
there is nothing to show that the posses- 
sionof Mahdi Quli Khan or his heirs or 
representatives everbocame adverse to the 
‘plaintiffs or their predegessors-in-title * * * 


-#. * * » * 


It i» urged by the learned Counsel 


‘who appears for the heirs of Shapper 
Mirza that the lease of the 6th January 
1282 was not executel by Muhammad 


“Mirza on behalf of the family and that 
the said ratification was not, therefore, of any 
Jegal value. But it is obvious from the terms 
of the lease, that Muhammad: Mirza was 
acting as the senior male member of the 
family in making the arrangemeut for the 
.payment cf the debts due by the estate 
‘which he and his brothers and sister had 
inherited from their father, and whether 
he was acting as an executor da son tort 
or as the self-constituted head of the 
‘family, his action was one which the other 
members of the family had a right either 
ito impugn or to confirm, according as it was 
not for. their benefit or otherwise. Section 
196 of the Indian Contract Act lays down 
that where acts are done by one person on 
behalf of another, but without his knowledge 
or authority, he may elect to ratify or to 
disown such acts. If he ratify them, the 
same effects will follow as if they had 
been performed by his authority. Muham- 
mad Mirza obviously did not purport to 
act in his own right, for in the very begin- 
ning of the leases, he described himself 
as the eldest son of Prince Hamid Aili, 
whose instructions, he wrote, he was carrying 
` gut in regwd to-the payment of his debts; 
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and while recognising that his younger 

brothers and sister had also an interest in 

the property, he went on to say that those ' 
debts were binding on the heirs, and that 

neither he nor his co-sharers would have 

any right to cancel the leases till the 

said debts were paid. By the leases, he 

was transferring the entire jagir belonging 

to the family, and whether his act was 

authorized or not, he was in fact acting 

on behalf of the family and for the benefit 

of all its members in dealing: with . tha 

property of the deceased and making arraiige= 

ments for the payment of the debts 

which the deceased had left unpaid. The 

receipt of his share of the rent by Shapper 

Mirza subsequent to the execution of the 

lease of 1882 from the lessee also indicates 

that he had approved of the arrangement 

which Muhammad Mirza had made for the 

payment of the debts, and it is not open 

to the heirs of Shapper Mirza tc raise an 
objection on his behalf to the validity 
of the lease which he had expressly con- 
-firmed and ratified by agreement and coriduct 
during his life-time. 


Qurratulain attained majority in Octobor 
1887, and similarly confirmed and approved 
of the leases granted by Muhammad Mirza 
by express assertion, conduct and receipt 
of rent from ti e to time durin: his life-time, 
On the 29th October 1887, he executed a 
deed of simple mortgage (Exhibit B7) 
in favourof Jafar Quli Khan, wherein he 
referred to the leases of the 10th May 1850, 
and the 6th Januiry 1882, which his mother 
and guardian, Nawab Kaukab Mahal, had 
ratified and stated that he was bound by the 
same (Ixhaza hamne apni walida sahiba ki 
jumla tahrirat wa rasidat 'o qabul wa manzur 
karlia hai aur maen hissalar 2/7th sharaet 
destawezat mazkura. bala ka bil-ishtirak zimme- 
dar : a paband hunga). On the 1st September 
1888, he executed another deed of simple 
mortgage (Exhibit B 6)in favour of Jafar 
Quli Khan, wherein he similarly referred to 
the leases of thelOth May 1880 and the 
6th January 1852 in terms of approval, 


"The first. of these deeds is attested by one 


man, named Altaf Husain, and is not enforce- 
able as a mortgage. The proof of the attesta. 
tion of the other does not satisfy the require. 
ments of section 58 of Act IV of 1882 and 
section 69 of the Hvidence Act, as interpreted 
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in Shamu Patter v. Abdul Kadir Rowthan '20); 
but the signatures of Qurratulain on those 
documents are proved by reliable evidence, and 
there is nothing in law to prevent those docu- 
ments from being admitted in evidence for & 
collateral purpose, namely, to prove the 
rati^cation of the leases of the 10th May 
1880 and the Sth January 1882 by Qurratul- 
ain. A document whi-h is not enforceable 
as & mortgage may, as pointed out in Ulfat-un- 
nissa alian Elahijan Bibi v. Hosain Khan (21), 
Tofaluddi Peada v. Mahar Al’ Sha a (22) and 
Pulaka Veetil Muthalakulan Gara Kunhu Moidu 
v. Thiruthipalli Madhav a Menon (23), be used 
in evidence for a collateral purpose, un- 
sonneoted with the mortgage. * * * * 
* * * * * * 
. Jf is contended on behalf of the heirs 
of Qurratulain, who died on the 12th July 
1902, that the lease granted by Mubammad 
Mirza was not granted by him asa.guard- 
ian of Qurratulain and was consequently 
incapable of ratification. But the lease was 
granted with the assent and  conenrrenoce 
of Nawab Kaukab Mahal, the mother and 
guardian of the minor, and although as a 
rule, the dealings of a de facto guardian 
of a minor with the minor's property, do not 
bind the minor, there might be cases of 
urgent and imperative necessity, as for instance 
the maintenance of the minor or the perform- 
ance offuneral ceromonies or the discharge of 
other obligations binding on the minor, where 
a transaction entered into for the benefit of 
the minor, may be binding on him. In 
Mahomed Abdul Katir y Amtal Karim Banu 
(24), where a mother executed a sulehnama 
on behalf of her minor daughters, by which 
she transferred the shares of those daughters 
in their estate, and it was found that the 
transfer had been acted upon and followed 
by possession and the daughters had after 
attaining full age allowed a lengthened 
period of 20 years to elapse without taking 
proceedings to dispute it, ib was held by 
their Lordships of the Privy Council that 
if the mother had exceeded her powers ‘in 
. (20) 16 Ind. Cas. 250; 16 ©. W. N. 1009; 23 M. L. J. 
3821; 12 M. L. T. 388; (1912) M. W. N 935; 10 A. L. 
J. 959: 85 M. 607; 14 Bom. L. R. 1034; 16 O. L. J. 598; 
89 I. A. 220. 
(21) 9 C. 520; 12 0. L. R. 209. 
(22 26 C. 78. 
(98) 1 Tnd. Cas. 1: 32 M. 4'0; 19 M. L. J. 584, 
(24) 16 C. 161; 15 I. A. 220; 12 Ind, Jur. 416; 6 Sar, 
P. Q. J. 224, 


INDIAN OABES, 


735 


executing the sulehnama on their behalf, and 
if they might at one time have had it set 
aside, their long acquiescence was sufficient tc 
show ratification of the transaction. The suleh- 
nama was, therefore, upheld. Their Lordships 
did not decide in that case whether the 
mother had an anthority to transfer the 
shares of her daughters and came to tha 
conclusion that their making no objection for so 
many years after they had attained majority 
was sufficient evidence that they had rati- 
fied and adopted it. In Kalk Dutt Jha v. 
Abdul Ald (25), where a sale of certain pro- 
perty belonging to a minor was effected 
by his father, who was his natural guardian, 
to settle some disputes then pending in 
regard to the property of the minor of 


whioh the portion sold formed a part and 


the sale was effected for a fair price, their 
Lordships of the Privy Council, in upholding 
the sale as having been effected for the 
benefit of the minor, observed: —~“It is not 
a caselof a sale by a guardian of immoveable 
property of his ward the title to which 
was not disputed, in which ease a guardian 
is not at liberty to sell except under certain 
eireumstances,—Maenaghten's Principles of 
Muhammadan Law, Chapter VIII, clause 14. 
The right of Udulunnisa and Fakirunnisa to 
be purchasers of the nine annas was dis- 
puted. By the sale of the two annas the dis- 
pute was put an end to, and thus a settlement 
obtained of the seven annas. Moreover, the 
‘Rs. 6,235 appeared to bea fair price for 
the two annas which bad in December 
1856 been sold by Safdar  Hossein for 
Rs, 2,250." In Mata Din v. Sheikh Ahmad 
Ali (26), where a mortgage was made by an 
elder brother on behalf of himself and hig 
minor brother to pay certain debts binding 
on the minor, their Lordships of the Privy 
Council held that a person by de facto 
guardianship might assume important res. 
ponsibilities in relation tv the minor’s property, 
b t could not thereby clothe himself with 
the legal power to sell it and they declared 
the sale to be not binding on the minor, 
although made for the payment of an 
ancestral debt, as it was not made of necessity 
and was not beneficial to the minor. They. 

(26) 16 C. 627; 16 1. A. 96; 13 Tnd. Jur, 130; 5 Sar, 
F. C. J. 326. 

(26) 13 Ind. Cas. 978; 15 O. C. 49; 16 C, W. N, 338, 
1! M. L. T. 145; (1912) M. W. N. 183; 9 A. L. J. 215; 


15 C. L. J. 270; 14 Bom. L, R. 192; 34 A. 213; 23 M, 
L. J. 6; 39 I, A, 49. 
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AE Lum Wem UR DNO ON RUE 
“abstained from expressing an 


f howevef, T 
“6pinjon as to whether’ according’ to the 
: Muhammadan Law, a ‘sale . by. & de jacto 


-"guardian, $t made of necessity or for the pay- 
* ment of an ancestral deb£, affected the minor’s 
€ ^ property and if beneficial to the minor wasal- 
2 together void ov merely voidable: The ques- 
? tioh was considered at some length by Abdur 
“Rahim and Ayling, JJ. in Thandan Valappil 

*.Hasuf- v. ‘Rotusert Valuppil Roya (27) and 
* “the conclusion to ^ whieh the learned 

‘audges „there ~ arrived, was’ that 
pm to “hë . general principles of the 
- Muhamniadán “Law a sale of the minor’s 
e "property: by: an unauthorized guardian, even 
if if was not made for a valid’ cause, that is, 
* of necessity. - "or under circumstances whith 
- would ` make the transaction purely advan- 
tageous to the minor, ‘was, strictly speaking, 
“neither void "nor voidable in the ordinary 
- sense, of the term and that an alienation 
ot the minor's property without any justifying 
' cause, must be regarded as mauquf or depend- 
- ent, that i is, its validity depended upon the 
f minor accepting tlie transaction on attaining 
* majority. It i8", said Abdur Rahim, J., 
ar) transaction ‘in a state of suspense, its 
“validity or ‘ invalidity is only determined 
‘by the minor adopting, or not adopting it 
‘after he has” attained, majority, though 
“the effect of his decision will relate back 
-to the date of inception of the transac- 
tion. -“If he accedes to adopt the transaction, 
Tit becomes, valid from the inception; 
‘otherwise , it will, be treated as vcid and 
„of nó effect, from the very commencement." 

- A lease ig, “moreover, in the nature of a 
ee wane contract which a minor may 
*adópb or repudiate on attaining majority 
“by allowing or refusing to allow a lessee 
Wio continue ‘in possession and accepting or 
“refusing to. accept the rent, offered by 
"him. In the case of a continuing obligation 
"such as the engagement of a servant or 
‘the continuance of a tenancy, an absence 
“of repudiation or, the acceptance of service 
‘or rent with full knowledge of the facts, 
‘implies ‘an undertaking to adhere to the 
“obligation and operates as a ratification 
or renewal of the old contract by the 
‘party accepting the service or rent—(Tre- 
;velyan on Minors, page 235, and Woodfall’s 
‘Law of Landlord. and Tenant, page 44). 

ol (27) 415 Ind. Cas. 576; 87 M. 514; 12 M. L. , T..147; 

(1912) M. W, N. 889; 23 M. L, J. 244." 
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"In addition to the express ratification 
above referred to, both Shapper Mirza and 


Qurratulain allowed the lessee to remain 
in possession with fall knowledge of the 
facts and continued to receive their 


sshares of the rent secured by the lease as 
‘long as they were alive. They are, 
therefore, estopped from questioning the 
‘validity of the lease. On the 7th March 
-1882, Shapper Mirza borrowed Rs. 500 
from Jaffar Quli Khan on an agreement 
that the interest due on the said money 
‘shall be liable fo deduction "from. his 
share of the rent secured by the lease of 
‘the 6th January 1882 and that if hé did 
not pay the principal money within, four 
"years, the lessee would be entitled to 
“withhold the payment of his entire share. 
“of the rent until the said loan’ ws 
liquidated— (Exhibit B4). By the deed of 
-further charge, dated the lst September 
"1888 (Exhibit B5), Qurratulain similarly 
“borrowed a suni of Rs. 2,900 from Jaffar 
‘Quli Khan and after refetring to the “leases 
Zof the luth May 1880 and the 6th January 
“1882, executed by’ his elder brother, 
Mahammad Mirza, and ratified „by ‘his 
‘mother, Nawab Kaukab Mahal, on his 
behalf by an agreement, dated the 26th 
“January 1882, under which Jafar Quli 
-Khan was in possession of the villages in 
dispute to secure the "payment of ancestral 
tdebts" stated that he was jointly res- 
iponsible for the liabilities created by the 
aforesaid deeds according to the conditions 
therein laid down and stipulated that if 
he did not pay the ‘sum borrowed with 
interest at 1 per cent. per mensem within 
‘four years, the mortgagee shall, have 
power to deduct the same from his share 


-of the rentsecured by the lease. Shapner 
“Mirza and  Qurratulain could not have 
succeeded in securing th» loans | of 


‘Rs. 500 and Rs. 2,900 but for the assurance 
‘given by them in their deeds and the 
stipulation contained therein that ‘the 
mortgagee could recover the same ih cage 
of non-payment within- certain periods 
from “the rents payable ‘to them under the 
Jease aforesaid. The law enacted in section 
315 of the Indian Evidence Act relating 
to estoppel as a consequence of declaration, 
act or omission causing anothers -belief, and 
“action thereon, does not: differ "fro qu. dhe 
English Law on that subject, and a8 devel 
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by their Lordships of the Privy Council 
in Sarat Ohunder Dey v. Gopal Chunder 
Laha (28), the main question in determining 
whether estoppel has been occasioned is, 
whether the representation has caused the 
person to whom it has been made, to act 
on the faith of it, the motive or the 
knowledge of the matter on the part of 
the person making the representation being 
of little consequence. | 


The possession of a person under an 
express assertion of a title, whether 
proprietary or otherwise, within the, know- 
ledge of the person who has aright to 
oust him, may, besides under certain 
circumstances, vest the person in possession 
with the title asserted, if his possesion 
and the right asserted in relation thereto 
remain unchallenged for more than 12 
years, that is, for the period provided by law 
[Parameswaram Mumbannso v. Krishnan 
Tengal(29) and Thakore Fatesinghjt v. Bamanjt 
Ardeshir Dalal (30)]. The lessee in this case 
has been in possession of the property 
by an open assertion of his title 
under a lease of 1882. Shapper Mirza 
and Qurratulain have been accepting the 
rents with full knowledge of the ciroum- 
stances under which the lease was granted, 
as shown by the bonds dated the 7th 
March 1882 and the Ist September 1888 
(Exhibits B4 and B6) above referred to. 
The acceptance of such rent does not 
merely involve the creation of a tenancy- 
at-will, for a landlord, who accepts 
rent under those circumstances and 
omits to exercise his right of ejectment, 
cannot preserve his right to other claims 
continuously denied by the tenant. The 
plaintiffs-appellants derive their title from 
Shapper Mirza and Qurratulain, and it is 
not open to them now to question the 
leases which their predecessors-in title 
accepted and the benefits of which they 
enjoyed till the end of their lives. 


4 


* * * * * 


We accordingly allow the appeals of 
Nawab Wala Qadar Husain Ali Mirza and 
Sultan Husain Mirza, plaintiffs-appellants 


(28) 20 C. 296; 19 I. A. 203. 
(29) 26 M. E35. 
(30). 27 B. 515; 5 Bom, L, R. 274. 


47 


in Appeal No. 49 of 1911,in so far that 
they will be entitled to get proprietary 
possession of the property in dispute to the 
extent of 2/7ths share belonging to Qurratu- 
Jain subject to the terms of the lease of 


the 6th January 1882 and Bazm Ara Begam 


and Shams Ara Begam, plaintiffs-appellants 
in Appeal No. 56 of 1911, will similarly be 
entitled to proprietary possession of 3/4ths 
of 2/7ths share in Mauza Kanausi and the 
entire 2/7ths share in other villages inherited 


by them from Shapper Mirza subject 
to the terms of the aforesaid lease. 
As the contesting defendants Nos. 11 to 


19 have succeeded in establishing their 
right to retain possession of the property 
in dispute under the lease of the 6th 
January 1882, they will get their costs 
here and below from the plaintiffs-appel- 
lants, who will, under the circumstances. 
bear there own costs throughout. 
LA Appeal partly allowed. 


PUNJAB CHIEF COURT. 
Szconp Orvin Arrear No. 1693 or 1912. 
December 3, 1915. 
Present:—Mr. Justice Rattigan and 
Mr. Justice Shadi Lal. 
Tus BHIWANI ORPHANAGE ASSOCIA. 
TION, HISSAR——DEFENDANT— APPELLANT 
D versus 
PARMA NAND AND OTHERS—PLAINTIFFS— 
RESPONDENTS. 

Construction of document—Consent by  reversioners 
to widow's applying estate to charity— Failure of one 
form oj charity ~ Gift to other form, validity of. 

Where the reversioners to a Hindu woman's estate, 
gave the widow authority to devote the property 
to any charity but the particular form of charity which 
she had selected having failed. she applied the pro- 
perty to another form of charity: 

Held, that the reversioners were not entitled to 
impeach it, asa general intention to give to charity 
was agreed to by them. [p. 789, col. 1.] 

Second appeal from the decree of the 
Additional Divisional Judge, Hissar Division, 
at Delhi, dated the 18th July 1912, revers- 
ing that of the District Judge, Hissar, 
dated the 27th March 1912, dismissing the 
claim. 

Bakhshi Tek Chund, for Lala Lajpat Rad 
and Messrs. Gokal Chand Narang and Nanak 
Chand, for the Appellant, 
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BHIWANI ORPHANAGE ASSOCIATION V, PARMA NAND. 


The Hon'ble Mr. Muhammad Shafi, K. B., 
for the Respondents. 


JUDGMENT.—This suit, which has 
given rise to this second appeal, was 
brought by the respondents Parma Nand 
and Kanshi Ram, the first cousins of one 
‘Badri, to contest a gift effected by his 
widow, Musammat Manbhari, in favour of 
an orphanage at Bhiwani. The deed of 
gift is dated the Ist of September 1911, 
and it is indisputable that under the Hindu 
Law, by which the parties are governed, 
the widow had no power to make the alien- 
ation in question. The cardinal point for 
decision is whether the plaintiffs had 
permitted her to give her husband’s estate 
to any charitable object she pleased, The 
determination of this question depends 
‘upon the interpretation to be placed upon 
a document which was executed by her on 
the 4th January 1909 and attested by her 
husband's reversioners, including the plaint- 
iffs in this suit. 


Now, by this deed, the widow appoints 
Lala Chandu Lal as her agent for the 
purpose of selling the property and apply- 
ing the sale-proceeds to the construction of 
a well and a dharmsala; and the first portion 
of the document recites the fact of the 
reversioners having given ber general 
authority to devote the property to any 
charitable purpose. The relevant passage, 
the meaning of which is the subject of 
dispute between the parties, may be 
translated in the following terms:— 
| “My reversionary heirs, Parma Nand and 
Kanshi Ram, sons of Gauri Datt, and Sheo 
Datt, son of Ballu Mal, mahajans of Hissar, 
consent to disposing of the  above-men- 
tioned property in charity (khairat men); 
and they have given me permission to dispose 
_of it to charity or to apply it to charity, 
and are signing this instrument in the 
margin in token of consent. AsI ama 
widow and cannot make proper arrange- 
ments for the application to charity, so J, 
"being in my full senses, without any sort 
of compulsion and with the consent of my 
heirs, above mentioned, appoint Lala Chandu 
Lal, son of Lala Ram Sarn Das, mahajan, 
Agarwal, sahukar of Hissar, my agent and 
curator, and give him full power to dispose 
of the above-mentioned immoveable property 
in his'ebarge by sale and to withdraw my 


money from the Bank and to make. a 
well or dharmsala in the name of my 
deceased husband, Lala Badri Pershad 
for the comfort of the people, in whatever 
village or town he may consider suitable. 
Neither I, nor my heirs, will raise any sort 
of objection, and I will approve of the 
above-mentioned’ Lala’s arrangements, as 
if they were my own, but the said Lala 
is not at liberty to devote the property 
to anv charity other than a well or dharm- 
sala’ . 
"We hhve given our careful consideration 
to the'doeument as a whole in order to 
ascertain the intention of the executant 
and the reversioners and have reached the 
conclusion that the latter gave the widow 
full authority to apply the property to 
charity, and that it was.she who selected 
the particular charity specified in the deed. 
The earlier portion of the document, which 
concerns the collaterals, mentions gereral 
consent in clear and unmistakable terms; 
and the fact that the widow, at that time, 
favoured one specific charitable purpose, 
cannot be a valid ground for putting a 
restricted meaning upon the general words. 
It appears that the plaintiffs took a 
prominent part in the preparation and 
execution of this deed and that it was 
presented to the Sub-Registrar by the 
plaintiff Parma Nand, and it was at his 
house that the registration took place. In: 
these circumstances, it is manifest that if 


‘the plaintiffs had agreed to the donation 


of the property only to a particular charity, 
and to no other, they would have stated 
so in the deed and would not have ex- 


pressed their intention by using the 
word "charity" without any qualifying ex. 
pression, : 

It is significant that the restricted 
meaning sought to be placed upon the 
language of the instrument, was nos 
referred to in the plaint; nor was it 


mentioned by the plaintiff Kanshi Ram in 
his evidence before the Court of first 
instance, And though that Court pro- 
nounced its decision against the plaintiffs, 
the contention, upon which the judgment 
of the learned Divisional: Judge proceeds, 
did not find a place in the memorandum 
of appeal preferred by them to his Court. 

It seems to us that the reversioners 
originally gave the widow authority to 
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devote the: property to any charity and 
that. when the execution of the mode of 
charity selected by her, became impractica- 
ble on account of the death of Lala Chandu 
Tal, they repented of their action and 
wanted to raise all sorts „of objections to 
her power of disposal. A general intention 
to give to charity was agreed to by them 
and the: failure: of .the particular mode, 
by which the charity was to be effected, 
would not ‘destroy the charity, We con- 
sider thatthe gift to the orphanage is 
covered by the consent given by the 
respondents and that they are not entitled 
to impeach it. We accordingly aceept 
the appeal, and reversing.the decree of the 
lower Appellate Court, we dismiss the suit 
with costs throughout, 
: : Appeal allowed. 


Vosa 


. MADRAS HIGH COURT, 
ORIGINAL SIDE Apresar No. 17 or 1915. 
: "November 2, 1915. 
Present:—Sir John Wallis, Kr., Chief Justice 
and Mr. Justice Seshagiri Aiyar: - 
a. V. SAMI SAH—Dereypant—APPELLANT 
* Wu versus 
J. PARTHASARATHY CHETTY— - 
PLAINTIFF — RESPONDENT., $ 

Negotiable Instruments Act (XXVI of 1881), s. 118— 
Promissory mote, swit on—Defendant a young boy just 
emerged from minority with large enpectations— Con. 
- sideration—- Burden of proof. AE 

- Where ina suit on a promissory note: alleged to 
have been executed by the defendant, it appeared 
that the defendant was a young boy just emerged 
from minority, with large expectations -but no 
ready money: 

Held, that it was on the plaintiff to prove that con- 
sideration had passed for the purpose. [ p. 739, col. 2 ] 

Moti Gulabchand v. Mahomed Mehdi Tharia Topan, 
x B. 367; Sundarammal alias Sowbhagiammal v. 
Subramania Chettiar, 30 Ind. Cas. 971;29 M. L. J. 236, 
followed. 

Appeal from the judgment of the 
Hon'ble Mr. Justice Bakewell, in the exer- 
cise of the Ordinary Original Civil Juris- 
diction of this Court, in Civil Suit No. 152 
of 1914. 

Messrs. V. V Srinivasa Atyangar and Y. 
Stvaprakasa Mudaliar, for the Appellant. 

Mr. K. Ramachandran, for the Respondent. 


JUDGMENT.—This is an appeal from a 
judgment of Mr. Justice Bakewell in a suit 
- brought-by the plaintiff on two promissory 
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notes for-Ra. 2,000 each, alleged to have 
been executed by the defendant. The de- 
fendant, who admittedly- was a young boy 
just emerged from minority and was the 
undivided nephew of one Purushethama Sah 
who was possessed of considerable property. 
‘alleged in his written statement that there 
was no consideration for the notes, ard he 
went on to set up u case that he had 
been decoyed into the company of a 
young girl and had been drugged and 
that he had been made to sign his name 
‘on blank papers when he had not sufficient 
control over .his mind and was in a posi- 
tion to be dominated by the will of one 
Erappa Chetty, who introduced him to this 
woman. The learned Judge was not satisfiel 
with the evidence produced by the defendant 
in support of this plea, but he thought 
the case was a sufficiently suspicious one 
to call upon the plaintiff to answer it; 
and the plaintiff produced evidence which 
the learned Judge describes, and we 
entirely agree with him, as mostly 
‘palpably false". Finding, however, that 
the execution of the notes by the de. 
fendant was proved and that he had failed 
to prove that he merely signed blank papers, 
the learned Judge came to the conclusion 


' that the burden of proof which lay on the 


defendant had not been discharged, and, 
therefore, gave a decree for the plaintiff 
for the full amount sued for. 

` With great respect, while we entirely 
agree with thelearned Judge's appreciation 
of the evidence, both for the defendant and 
for the plaintiff, we think that on the 
evidence as it stood as a whole at the close 
of the defendant’s case, there was sufficient 
to throw the burden on to the plaint- 
iff and that the plaintiff has not 
satished that burden. It was held in the case 
of Mott Gulabchand v. Mahomed Mehdi "haría 
Thopan (1), which was recently followed by 
this Court in Sundarammal alias Sowbha- 
giammal v. Subramanta Chettiar (2), that 
where the alleged executant of the note 
had just emerged from minority and had 
large expectations and no preseut command. 
of money, very little was required to throw 
the burden on to the plaintiff. As the learn- 
ed Judge has said, most of the plaintiff's 


(1) 20 B. 367. 
(2) 80 Ind. Cas. 071; 29 M. L. J. 236, 
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story in this case is palpably false. His 
family are piécegoods merchants, and he says 
that the money he advanced to the defend- 
ant did not come from the piecegoods 
business, and that if was kept locked up 
in his box. He has not shown by satis- 
factory evidence. that he was in possession 
of such a large sum as Rs. 4,000 and 
his own uncorroborated statements show 
that his money-lending business, if it existed 
at all, was exceedingly restricted, Then 
he has put into the box witnesses to prove, 
that these sums were borrowed by the de- 
fendant for the purpose of the business 
which was managed by his uncle, who 
carried on a large abkare business. The 
Jearned Judge has sufficiently shown how 
incredible it is that these large sums should 
have been lent to this boy without reference 
to the head of the family and without 
obtaining the promissory notes from him. 
We agree with the learned Judge that it 
is impossible ın this state of the evidence 
to say what the exact truth is; but we 
think there is quite sufficient to throw the 
burden upon the plaintiff and that he has 
entirely failed to discharge it. We also 
think there is absolutely no doubt that he did 
not advance anything like Rs. 4,000 to 
this boy, though no doubt something was 
advanced on each occasion. We must, there- 
fore, reverse the decree of the learned 
Judge and dismiss the plaintiffs suit. 
Neither of the parties is entitled to any 
consideration and we, therefore, make no 
order as to costs, 
Appeal allowed; Suit dismissed, 


" PUNJAB CHIEF COURT. 
Ssconp Cryin Appear No. 654 or 1910. 
November 18, 1915. 
Present:—Mr. Justice Chevis and 
Mr. Justice LeRossignol. 

DEWA. SINGH AND OTHERS—PLAINTIFPS—- 
APPELLANTS 
VETSUS 
LEHNA. SINGH, MINOR, AND ornprs—- 


DEFENDARTS— RESPONDENTS. 
Custom —Appointment of hetr—Sueression to natural 
father, general rule of —Riwaj-i-am, entry in, whether 


INDIAN CASES. 


- . [1015 


instances necessary to give effect to—Collaterals, emclu- 
sion of —Pleadinga—New defence, whether can be raised 
in appeal. 

A recital in the riwaj-i.am of a particular custom 
opposed to general custom and unsupported by 
instances, is insufficient to prove the existence of 
that custom. [p. 742, ool. 2.] 

À clause in the riwaj-i-am provided that when 
& man was adopted and subsequently his brothers 
died without issue, the adoptee could succeed to his 
natural father’s estate only in the absence of 
brothers and nephews of his natural father: 

Held, that the recital of the custom in the riwaj- 
i-am was opposed to general custom and unsupported 
by instances and, therefore, insufficient to prove its 
existence. [p. 742, col, 2,] 

According tothe Customary Law of the Punjab, 
in the absence of all other lineal male descendants 
of the natural father, an adoptee succeeds his 
natural father to the exclusion of the collaterals of 
that father. [p. 742, col. 1.] 

In cases where an entry in ríwaj-i-am has "been 
attested by people for whom it has been prepared, 
the Courts have to see what the real custom is 
and not what the people think to be the custom. [p. 
741, col. 2.] 

A party is entitled to advance any argument 
even in appeal for the first time which might 
enable him to prevent the other party from getting 
a decree. [p. 741, col. 2.] 


Second appeal from the decree of the 
Additional Divisional Judge,  Ferozepore 
Division, dated the 4th April 1910, revers- 
ing that of the Subordinate Judge, Ist Class, 
Ferozepore, dated the 23rd August 1909, 
decreeing the claim. 


The Hon'ble Mr. Muhammad Shafi, K. B.. 
for the Appellants. 


Messrs, Kirkpatrick and Dalip Singh, for 
the Hon'ble Mr. Shadi Lal, R.B., and Mr. 
Morton, for the Respondents. 


JUDGMENT.—-The genealogical tree is as 


follows :— 





BHAG ee 
dm ai || 
Hari Harnam Nand Thamman Gyan 
Singh, Singh, Singh Singh, Singh, 


(plaintiff) (plaintiff) ig crus (plointiif.) 
No. 8. 


f 
Bishen Singh, 


Wazir Singh, 
(d. s. p.) 


(defendant No. 1.) 
Lehna Singk, 
(defendant No. 2 ) 


The dispute is as to the ‘propsrty of the 
late Nani Singh. Nand- Siügh's. younger 
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son, Wazir Singh, was adopted by Thamman 
Singh. Whether Lehna Singh was alive or 
not at the time of the adoption is a dis- 
puted point. After the adoption of Wuzir 
Singh, Bishen Singh died sonless. Three 
years later, in 1908, Nand Singh died. The 
plaintiffs viz, Gyan Singh and the sons of 
Hari Singh and Harnam Singh, sue for 2ths 
of his property, treating Wazir Singh and 
Lehna Singh as belonging to Thamman 
Singh’s line by reason of Thamman Singh 
having adopted Wazir Singh.‘ 

i Wazir Singh and Lehna Singh first put 
“in joint pleas, but a separate guardian 
was then appointed for Lehna Singh and 
separate pleas were then put in. 


The main plea for Wazir Singh was that 
he had not lost his right to succeed to his 
natural father’s estate 

Lehna Singh relied mainly ona Will made 
by Nand Singh in his favour. 

The first Court decreed the claim, holding 
that the parties were governed by custom, 
that Wazir Singh had lost his rights of 
succession by reason of adoption, that Lehna 
Singh was not adopted by Nand Singh and 
that Nand Singh could not make a Will in 
his favour, 


Wazir Singh and Lehna Singh jointly 
appealed to the Divisional Judge, in whose 
Court novel line of argument was taken 
‘up, vz, that Lehna Singh, having been 
in existence before his father's adoption, 
remained in his natural family, and so 
must succeed to his grandfather’s estate 
to the exclusion of the plaintiffs. This 
argument, the Divisional Judge held to be 
correct, and so he dismissed the suit. The 
result is that neither defendant was able 
to appeal to this Court, although the deci- 
sion of the lower Appellate Court is in 
fa our of Lehna Singh alone, and not in 
favour of Wazir Singh. 


The plaintiffs appeal to this Court, urging 
that the lower Appellate Court’s decision is 
unsound, that the lower Appellate Court 
should not have allowed a new line of 
defence to be set up, that asa matter of 
fact, Lehna Singh was born after his 
father’s adoption, and that the question 
of his being born before that adoption 
and of the effect of his being in existence 
at the time of the adoption should 
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have been put in issue and the ease 
remanded for further enquiry before any 
decision in defendants’ favour was passed. 

There is considerable foree in these 
arguments, but for Lehna Singh, it is 
argued in this Court that, entirely apart 
from the factof Lehna Singh’s rights being 
unaffected by his father’s adoption, the 
lower Appellate Court’s order dismissing 
the suit is correct for the simple reason that 
Wazir Singh, though adopted, does not 
lose his rights of succession to his natural 
father’s estate in the absence of other sons 
of that father, 

This is, of course, an argument in favour 
of Wazir Singh’s succession, but Lehna 
Singh is entitled to advance any argument 
which may enable him to prevent the 
plaintiffs from getting a decree. 

The lower Courts have held that Wazir 
Singh’s adoption bars his succession as 
son of Nand Singh. Their decision is 
based on a clause in the mwaj-t-am 
prepared in 1870, which Jays down that 
when a man is adopted and subsequently 
his brothers die without issue, the adoptee 
succeeds to his natural father’s estate only 
in the absence of brothers or nephews of 
his natural father. 


The riwaj-t-am in question seems to 
have been prepared with great care for 


` the bantas of seventeen villages in the 


Muktsar Tahsil, and it is obviously a docu- 
ment entitled to considerable respect. 
Further, as is pointed outto us, it was 
attested by Nand Singh and Thamman 


Singh. It is also pointed out to us that 
Nand Singh himself thought that accord- 
ing to custom, the plaintiffs would 
succeed to his estate, his elder son 
having died sonless, and his younger 
son having been adopted, and so he 


wrote a Will in favour of Lehna Singh, 
iu the course of which he mentioned 
Bishen Singh’s death and Wazir Singh’s 
adoption, and said “now I have no sons" 
(ab muzhir ki kot aulad sulbi nahin haz). 

But in such cases what we have to see 
is, what is the real custom, not what the 
people think to be the custom. People 
have sometimes very strange and incorrect 
ideas of their own customs. If the custom 
alleged in the viwaj-c-am is correct, surely 
there should be some instances in support 
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óc This is not a. case of à formal, 
bru under Hindu Law; it is a case 
of appointment of an heir, and the 
ordinary custom is undoubtedly that laid, 
down in paragraph No. 48 of Rattigan’s’ 
Digest, viz., that the appointed heir retains, 
his right to succeed in his natural family 
88 "against collaterals, though. he does not. 
succeed in presence of his natural brothers? 
It may well'be that he would have to 
yield also to his .brother’s sons or even to, 
his own,son, assuming, that that son was 


born before his own adoption , or: 
appointment (to use the proper term); 
But” it seems clear that .in thé absence 


of all other lineàl male descendants of 
the natural father, the adoptee succeeds 
to the exclusion of collaterals of 
father; in other words, he is preferred to 
collaterals such as brothers and nephews. of 


his natural father. 


’ 
s 


. In the evidence, Certain instances ave’ 


been cited, but on examining them we: 
find that every one of the five instancés 
is- inu accord with the, general custom, 


every .one being a case of an adoptee: 
being excluded by his own brothers. Not: 
a single instance of an, adoptee being: 
excluded by collaterals .of the natural father, 
is forthcóming. “No doubt, it may be said. 
that such instances must be rare. An, 
dnly son is not adopted, and in the natural’ 
dourse of events, the father, being the 


Older, survives the sons. But because 
instances are rare, we cannot guess at, 
them. If they are very rare, then what 


becomes of the alleged custom P If such 
dn instance only occurs once in a hundred 
years, are we.to say that any custom. 
exists P The fact remains that not a single 
instance in support of the alleged custom 
whereby an adoptee is excluded from 
succeeding to the estate of his natural. 


father by the brothers or nephews of that: 


father, is forthcoming, and we have to 
consider whether . the . bare statement to 
that effect in the stwaj-t-am is sufficient. 
Str. Muhammad Shafi points out to us 
that the ‘riwaj-¢-um prepared by Me 
Francis at the later Settlement goes further 
and. prevents the adoptee from succeeding 
io his natural father’s estate entirely. 
That i$ tosay, he has to yield not only 
to uncles and cousins ` but to all col. 
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$ “isiy 
lelori; We fail to, ssa how,.this helps 
the case, for the appellants. , Qn the cons, 
trary, it shows that the bantas in question 
have nob always - been consistent in their 
version of their own custom. E ons, 
Settlement, we find them go, far conforming ‘to 
usual -oustom..as to admit the ‘adopted 
son's right -to succeed... to ‘his | natural 
father’s estate, failing other sons, brothers 
or nephews of that father; at a later Settles. 
ment we find them preferring all collateralgr 
to the adoptee. Mr. Shafi speaks. of „bhis, as 
a development , of ,, custom; ,. ewe “should | 
rather regard. it ag w drifting paek to 
personal law. in th» ideas of “fhe people- 
concerned. 


Then Mr. Shafi argues. tae UT 
instance in point can be traced, the He 
must be decided by personal law, but 
we fail to “see how this helps lim. For: 
the personal law simply lays down. that 
an adopted son loses , rights of succession, 
in his natural family, but this only: refers 
to cases of formal .adoption , with | due 
ceremonies as required by Hindu Law. 
Here, however, we ara not dealing with such 
an adoption, “but ‘merely with & case Of gn i. 
appointment: of an heir, and the due 
Law is ‘no. bar’ to succession to, thé ‘estate 
of the ‘natural father im sucha case. So 


-i£ Wazir Singh is barred at all, “he, müst, 


be barred by custom. -He is nót^ barred 
by general custom which; ag already stated, 
gives him the preference over all. perSbris 
not directly descended from. his natural 
father. . And as to the alleged special’ custom; 
we hold ‘the recital in the  ríiwauj-i-am 
opposed tn general custom and unsupported 
by instances, insufficient to prove _ its 
existence, TE * 


. The result is that the plaintiffs! suit 
must. fail. Whether Wazir- Singh or Lehna 
Singh bas the „preferential right inter se, 
we do not- decide, We find Wazir Singh, 
has a better ‘right to sueceed than the 
plaintiffs, and- if Lehna Singh bas" à 
better right than Wazir Singh, "ul fortiont 
be has a better right than the' plaintiffs. e. s 


As regards costs, we note „that Mri 
Morton, appearing for Wazir, Singh, urges, 
that Wazir Singh’s claim having ; ,beeu 
thrown cut in the lower Appellate, Court, 
his @lient is merely” à pro forma respond- 
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ent “in “this “case, and in’ fact’ need not 
have been madé a respondent at all If 
this be so, we fail to see why Wazir Singh 
went to the expense of engaging Counsel 
to represent him in this Court. He appealed 
jointly with Lehna Singh to the lower 
Appellate Court, and we consider it was 
quite unnecessary for him to-engage separate 
Counsel i in this Court. 

“We uphold the decision of the Divisional 
Judge dismissing the ‘suit, and dismiss this 
&ppeal. 

' The plaintiffs- appellants will pay Lehna 
Singh’s costs in this Court, Wazir Singh 
will. bear Lis own costs in this Court, `. 
g , Appeal dismissed. 


— 


CALCUTTA HIGH COURT. 
APPEAL FROM ORIGINAL, DecnEE No. 478 ov 1907, 
: September 2, 1909. 
Present:—Mr. Justice Stephen and 
Mr. Justice Chatterjee. 
MUHAMMAD IDRIS AND orBERS— 
PLAINTIFES Nos. 1 ro 6, 10 ro £2; 24 AND 27— 
APPELLANTS: 
` | versus 
 MOTASADDI MIAN AND OTHERS— 
f DEPISDANI AND OTHERS—PLAINTIFFS— . 
RESPONDENTS. 

- Bengal Land Revenue Sales Act (XI of 1859), s. 14 
Sale for arrears of revenue— Suit for annulment —Sale 
for arrears of kist not due, ultra yires—Duty of 
Collector. 

Where ina suit for the annulment of a sale for 
arrears of revenue, it appeared that the estate con- 
. sisted of two mauzas with revenue assessed propor. 
tionately on each payable by fists, and several 
accounts having been opened in respect of this 
éstate, the June kist of one of the accounts foll in 
arrears and the Collector ordered the sale for the 


arrears of the March kist (none being.found to be 
-'due for which): i 


H 


' Held, (1) that there being ‘no arrears for the 


March kist, 2 sale held expressly forsuch arrears, was 
ltra vires, although the sale might legitimately have 
been held for the June kist and consequently the sale 
of the éntire mahal wnder section 14 of the Bengal 
Land Revenue Sales Act was void: [p. 745, col. 2.] 

(2).£hat it was the duty of the Collector to close 
all the separate-accounts before ordering sale or thig 
entire estate. ['p. 745, col. 1.] 


. Balkishen Das v Simpson, 25 C. 833; 25 ILA. 151; 2 
e. W. N. 513, referred to. - 


‘Appeal against the decree of the Subor- 
dinate Jùdgè, lst Court of Saran, dated the 
29th of June 1907. 
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Babu Umakak Mookerjee and Mr. Muham- 
mad Mustafa Khan, for the Appellants. 


' Syed Shamsul Huda and Babu Chandra 
Sekhar Prosad Singh, for the Respondents. 


JUDGMENT.—This appeal arises out 
ofa suit forthe annulment of a sale for 
arrears of revenue which tock place on the 
19th of September 1904. The main grounds 
upon which the -plaintiffs.come to Court, are 
two. First, that the Collector-had no juris- 
diction to hold thesale as no arrears were 
legally due and second, that the sale was 
brought about by the fraud of defendant 
No. 8, who was the accredited agent of sonie 
of the plaintiffs for the payment of revenue 
and being as such bound to give informa- 
tion of the estate having fallen into arrears, 
did not do so, but on the. contrary, colluded 
with defendants Nos. 1 and 2. whose 
Servant also he was and purchased the 
estate for himself, his relation defendant 
No. 4 and defendants Nos. 1 and 2, entitling 
the plaintiffs to a reconveyance of their 
shares on payment of the. proportionate value. 

The learned Subordinate Judge has 
decided the suit against the plaintiffs on 
both these points and they have appealed 
mainly on the grounds indicated above. 

The main facts of the case are that the 
estate called Mahal Fakruddinpur bearing 
touzi number 1146 of the Saran Collectorate 
and consisting of the two Mouzas Pakri 
Fatehulla and Fakruddinpur bore a Govern. 
ment revenue of Rs. 186-14-2ł}. The 
mouzawar register kept by the Collector 
under section 4 of the Land Registration 
Act, Exhibit 19, page 117, shows that the 
ftevenue assessed upon Mouzah Pakri Fateh- 
ula was Rs. 79.2.51 ard that upon 
Fakruddinpur Rs. 107-11-84. The learned 
Subordinate Judge says: "Thisso-called mahal- 
war register which bears the signature of the 
Superintendent of Survey, is not binding on 
the Collector, as the jama sadar of 2 villages 
cannot be apportioned except under the 
Butwara | Law." This seems to be a 
misconception of the Subordinate Judge, 
The keeping of these mauzawar registers, 
called .mahalwar registers in Behar is 
enjoined by section 4 of the Land Regis- 
tration Act, VII of 1876, B. ©. and even 
before that enactment, there were the 
quinquennial registers under Regulation 
XLVIII of 1793 and estate registers under 
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Regulation VITI of 1800. The attested 
copy filed, was taken from the Colleetorate 
and the mere fact that it bears the signature 
of the Superintendent of Survey on a corner, 
does not make ita document kept by that 
officer. This document does not show any 
apportionment of revenue within a mouzah 
but states the revenue assessed on each 
mouzah, so that the reference to the Butwara 
Law is quite irrelevant. Now several 
Separate accounts were opened in respect 
of this estate, four in respect of Mouzah 
Pakri Fatehulla comprising the whole 
16 annas and 2in respect of Fakruddinpur 
comprising 6 annas, leaving 10 annas as 
the zjmal¢ or residuary share bearing the 
original tsugi number 1146: the separate 
account shares being numbered as 1146/1, 
1146/2, 1146/3, 1146/4, 1146/5, 1146/6, 
the first four relating to Pakri Fatehulla 
and the rest to Fakruddinpur. The first 
separate account 1146/1 was in respect of 
9 annas 4 pies of Pakri for a revenue of 
Rs. 46-3-1, which is exactly proportionate 
to the basis of the revenue for the 16 annas 
being Rs. 79-14-53. The second separate 
account 1146/2 was opened in 1872 in 
respect of a 2-annas share of Pakri Fateh- 
ulla and the revenue fixed was Es. 1C-11-6, 
The third account 1145/8 was opened in 
1882 for 4 annas 8 pies for .a revenue of 
Rs. 22-4-8, the 16 annas, making a total of 
Rs. 79-2-10, a little more than the actual 
amount of Rs. 79.2.53, small fractions being 
taken as units for the convenience of 
realization and payment. In 1884, account 
No.4 bearing T U 1146/4 was opened 
out of account No. 2 for 6 pies 13 krants 
and odd and the revenue assessed was 
Rs. 2-11-11. Account No. 5 was opened 
in 1892 for 2 annas of Fakruddinpur with 
a revenue of Rs. 13.7.6 and another of 
4 annas of Fakruddinpur with & revenue of 
Rs. 26-15-0, both amounts being in exact 
proportion toa revenue of Rs. 107.1:.82 
for 16 annas. Thus 10 annas of Fakrud- 
dinpur was left as the  residuary share 
and its revenue should be: Rs. 107-11-84 
minus Rs. 40.6.6, the total of the jamas 
for Nos. 5 and 6, that is, Hs. 07.5.92. It 
would appear that when account No. 4 was 
opened out of account No. 2, the original 
xevenue for the original No. 2. wa&- not 
reduced but left as before and the jama 
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of the «mali share was reduced by 
Rs. 2-11-11 which was assigned to account 
No. 4. In this way from June 1884 to 
March 1904 for a period of 19% years, the 
jama of account No. 2 was from year to 
year kept up on the erroneous basis of 
Rs, 10-11-6, 1, e, Rs. 2-11-11 more than it 
should have been and the result was that 
account No. 2 was erroneously charged with 
Rs. 2-11-11 multiplied by 19$==Rs. 54-3-5 in 
excess. The arrear shewn on the March kist 
of 1904 is Rs. 52-4-4 and if the accounts of 
the Collector had been correctly kept, the 
account No. 2 would not only have been 
not in arrears in March 1904 but have had 
an excess payment of Rs. 1-15-l to its 
credit. It is contended that even the figure 
of Rs. 10-11-6 is not correct and it should 
have been Hs. 9-14-4. Upon this amount 
being taken as the correct jama for the 
original No. 2, the excess payment would 
be much more on the 28th of Mareh 1904, 
so thaton either calonlation, there was no 
arrear due from account No. 2 on the 
98th of March 1904, and the proceedings 
for the sale of account No. 2for the March 
kist of 1904 are entirely void, and conse- 
quently the sale of the entire mahal under 
section lá is also void. See Balkishen Das 
v. Simpson (1). The learned Subordinate 
Judge says that “If the plaintiff's Pleader 
had shown by means of chalans that the 
owners of khata No. 2 have all along paid 
their share of Rs. 8 rent since the opening 
of the khata No. 4 &nd that the arrear is 
due to their not -paying Rs. 2 odd, then 
that would have shown to some extent the. 
reason of his contention. Here also the 
learned Judge is under a “clear misconcep- 
tion. For as soon as we have it that since 
1884, khata No. 2 has been charged with 
Rs. 10-11-6 and that on the March 29th of 
1904, the arrear.due on that basis, was 
Hs. 52-4-4, the natural conclusion must be 
that the owners have paid the balance. 
There is another view of the case also in 
which the sale can be held to be ultra vires. 
Taking it for granted that the Collector's 
books were all correctly kept and that the 
plaintiffs were not entitled to rely upon the 
legally: payable proportion of revenue for 
account No. 2, the arrear upon the ` 29th 


(1) 25 C. 833; 26 T. A. 161; 2 C. W, N. 513, 


1 


„June kist, which it was. not. 
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of March 1904 was Rs. 52-4-4 for account 
No. 2. 

. Account No. 2 was. pub up for sale for 
that amount on the 6th June 1904 and the 
bils not .reaching the said amount of 
arrear, the Collector declared that the whole 
mahal would be sold if the co-sharers did 
not make a purchase under section 14 
within 10 days, 2. e., up to the 17th June 


1901. Now the June kist felldue on the 
7th June 1904 and the owners made 
payments for that kist. When the co- 


sharers did not take advantage of the offer 
of the Collector under section 14 up to the 
17th June, he had to sell the whole estate 
fór such arrears as would be due upon the 
whole estate at that time. What he did, 
however, was that he closed the accounts 
up to 29th March 1904 and taking into 
account all excess payments made by other 
co-sharers up to March 29th found an 
arrear of Rs. 3 odd upon the whole estate 
as due for the March kist 1904 and .sold 
the whole estate on the 19th September 
1904 for this arrear of Rs. 3 odd as due 
up to the 29th March- 1904, Ib is admitted 
that.upon the basis of the Collector’s books 
this would be the arrear up to the 29th 
March and Rs. 2-0-6 the arrear up to the 
June kist upon the whole estate, and the 
respondent contends that as there were 
arrears on the March kis as well as on 
the June kist, the mahal was liable to sale 
and . the question of «lira vires goes out and 
the appellants cannot succeed on the 
errors and irregularities pleaded, as they 
were not specifically pleaded in the appeal 
before the Commissioner. It is admitted 
that the Collector was bound to close all 
the separate accounts before he could sell 
the entire estate under section 14. ‘The 
Collector. became entitled to ‘sell the whole 
estate on the 17th June 1904. On that date, 
all the.separate accounts must be considered as 
merged in one account forthe wholeestate,and 
if on that date all demands up to that date 
and all payments up to that date including 
the June kist were taken one against the 
other, there would be no arrear on the March 
kist but there would be an arrear of Rs. 2-0-6 
for the June kist. There being no arrear for 
the March kist, a sale held expressly for such 
an arrear would be ultra vires-although the 
sale might legitimately have been held. for the 
Therefore, on 
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either view of the case, 2. e., whether we take 
the Collector's books as incorrect and base our 
ealeulation on the correct revenue assignable 
to the several accounts, or whether we take the 
Collector's books as correct and consider how 
the Collector should have closed the separate 
accounts, there was no arrear for the March 
kist of 1904 and the sale must be held to 
be «ltra vires and void. Having held that the 
sale was void on the first branch of the 
case, it is not necessary to go into the question 
of fraud and reconveyanee. The learned 
Subordinate Judge was of opinion that defend- 
ant No. 3 was the servant of defendants 
Nos. i and 2 and that he was the agent of 
some of the plaintiffs for the payment of 
revenue, but that the treachery to the maliks of 
Fakruddinpur could not be of any avail to 
plaintiffs Nos, 1-—9, who are maltks of Pakri 
Fatehulla with which defendant No. 3 had no 
concern. That is not, however, the right view 
to take of the case. If Wakif Hussen was the 
agent of some of the plaintiffs and the servant 
or agent of defendants Nos. 1 and 2 and also 
interested as a co sharer in the right of his 
father and uncle in one of the mouzas compris- 
ing the.estate, and if he brought about the 
sale in breach of his duty to the Pakri malzks 
whose agent he was and if the defendants 
Nos. 1 and 2 took advantage of his 
treachery, no Court of Justice would be 
inclined to allow defendants Nos. 1 and 2 
to retain the benefit of the sale. As we 
have said, however, we ‘do not think it 
necessary to go into these questions as our 
decision on the first branch of the case is 
quite sufficient to dispose of the appeal, 
The result, therefore, is that the appeal is 
decreed with costs of both the Courts, The 
sale is declared inoperative. The plaintiffs 
will recover possession of their 
shares with mesne profits, the amount 
of which will be ascertained in execution. 
The purchaser defendants will be entitled to a 
refund. of the purchase-money with interest 
at the legal rate. 
Appeal allowed, 
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. ‘PUNJAB CHIEF COURT. 
MISCELLANEOUS First Crvic „APPEAL No. 665 
. or 1915. 
November 19, 1915. , 
Pr esent:—Mr. J astice Rattigan and 
s Mr..Justiee Shadi Lal. 
Tug -LAHORE BANK, LTn., IN LIQUIDATION 
— APPELLANT . 
vUresus 


» KIDAR NATH-—RESPONDENÉ, 

? Companies Act (VI of 1882), s. 150— Money due fiom 
him "to the Company, interpretation of —Winding-wp— 
Contributory—Debt due on pro-note to Company— 
Summary Jurisdiction of Cowt—Margirial notes to 
. sections, reference to—Interpretation of Statute, 

A debt due ou s» pro-note by a contributory is 
„money due from him to the Company" within the 
purview ‘of section 150 of the Companiés Act (VI of 
1882).. (p. 746, col. 2,] 

- Under section 150 of the Companies Act, the 


f 


Court has; upon. a summary. application presented 2 


io it, the power to direct the contributory to pay 
not only “all moneys due from him as a 
member, but also any debt due from him to the 
Company. The jurisdiction is permissive, | bub 
when a case is made ont for the exercise thereof, 
it should not bé declined urless very cogent reasons 
to the contrary are shown. [p. 747; col. 2.] 


` Kamia, Per shad v, Industrial Bank of India, Limated, 
§1-Ind. Gas. 54; 59 P. R. 1915; 139 P. W. R. 1915 and 
Mercaiitile Trading Company, In re, Stringer’s case, 
4, Oh. App: 475; lee s Ch. 698; 20 L., T. 553; 17 W. 
R. 694, referred to, .. 


: Semble: —The sehe loud note to a section cannot be 
relied.upon i in clearing up the ambiguity in tho text 
of.the written, law, but it may with advantage be 
referred, to’ when it confirms the conclusion warranted 
by the language ofthe section, Lp. 747, col. 1.] 


- Miscellaneous first appeal from the order 
of the Additional Judge, Liahore, ‘dated the 
19th February 1915. 


: Mr, Sundar Das, for the Appellant. 


“. Messrs B. Bevan Peiman and Qullu Ram, 
for the Respondent. 


` JUDGMENT. —The facts of this case are 
very simple and do not admit of any dispute. 
The respondent, Lala Kidar Nath, has been 
settled on the list of the contributories of the 
Lahore Bank, Limited, which is being wonnd 
up subject to the supervision of the Conrt, 
and he owes a sum of money to the Bank 
on a pro-note executed by him. The main 
question for decision is whether the Court 
in & winding-up proceeding is empowered to 
eall upon him to pay the debt, to the 
Liquidator. The answer to this question 
depends upon the interpretation to be placed 
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upon section 150 of the Indian Companies 
Act, VI of 1882, which runs as follows: — 
“The Court may, at any time after making 
an order for winding up the Company, make 
an order on any contributory for the time 
being settled on the list of contributories 
directing , payment to be made, in manner in 
the said ^ order mentioned, of any 
moneys due from him, or from, the 
estate of the person whom he represents 
to the Company, exclusive of any moneys 
which he, or the estate of the person whom 
he represents, may be liable to contribute 
by virtue of any call made or to be made 
by the Court in pursuance of this- part 
of this Act.” Now, the language of the 
Statute is very comprehensive, and it appears 
to us that a debt due on a pro-note by & 
contributory is "money due from him to the 
Company" within the purview of the aforesaid 
section, 

The learned Counsel for the respondent 
contends that the law is intended to apply 
only to such moneys as are due by a contri- 
butory in his capacity as a member, and not 
to debts due in his private capacity. 
To sustain this contention we would have. to 
read into the ‘section after the word ' “due” 
some words to the following effect: “as con- 
tributory,” and we do not see any reason for 
making this addition. Indeed, there is no ` 
canon of the interpretation of Statutes which 
would justify us in adopting this course. 

The learned Counsel on both sides are 
unable to eite any case, in which the matter 
in controversy in this appeal was raised and 
adjudicated upon. The judgment in Kamta 
Pershad v. Industrial Bank of India, Limited 
(1) delivered by a member of this Bench 
determines the question against the respond- 
ent, and the .only other case having a 
bearing on the subject, we bave been able to 
discover, is thatof Mercantile Trading Company, 
In ve, Stringes’s case (2), That case related 
to the Court’s power to order a contributory _ 
to repay a dividend declared and paid 
under a fraudulent balance-shecet and thé 
decision on the point rested upon the inter- 
pretation of section 101 of the English 
Companies Act of 1962, which section, it is 
to be noticed, is in folicem verbis as the 


a) T Ind. Cas 54; 59 P, R. 1915; 189 P. .W. ES 
1915. 

(2Y 4 Oh. i APP. em gs a n 698; A Ee 558; 
LF We BiG ~ . Lou ub. 
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aforesaid ` section | 156 of ‘the Indian Act.” 
The Vice- Chancellor’ Malins, before whom 
the case came up in the first'instance, was of 
opinion that the liability to refund a dividend ' 
paid under a delusive and fraudulent balance- . 
Sheet could not be regarded as money due 
from a contributory to the Company within 
the meaning of section 101, and “his judg- 
ment on this point was set aside by the 
Court of Appeal which came to the conelu- , 
sion that the section conferred upon the Court" 
the jurisdiction to grant a summary applica- , 
tion for the return of the dividend so paid. 
Now, we find that, despite the fact that the 
Viee-Chancellor was not prepared to go so far 
as to bring the aforesaid claim within the. 
terms of the section, he made the following 
dbservations with reference to the meaning. 
and the -object of the law:— Now this 
appears to me to be directed to the case of: 
debtors to the Company in the ordinary sense 
of the word. . If you go through the ledger,. 
you find A;,"B, C, and D, and so forth, 
indebted to the Company; the account being 
settled, the object ‘ ‘of this section is to enable’ 
the Goust to make a summary order upon, 
the débtors of the Company, in the ordinary 
sense of fhe word, to pay that debt." These 
remarks of-the, learned Judge make it clear 
that the; present: claim’ of the Liquidator 
against the respondent is within the strict 
letter of. ihe. dew and that the Court can 
the: recovery thereof. 

.lt is to be observed that the marginal note,’ 
both in ' the - Indian and the English Acts,- 
is in the following terms: "Power of Court to 
order payment of debts by a contributory” A 
and thesame expression is repeated in the 
Companies Consolidation Act of 1908 and the 
Indian” Companies ‘Act, 1913 (vide section 
165 ‘anid. section 186 respectively). The 
“debts” is significant, and though the 
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inarginal note .cannot be relied upon in - 


Glearing u^. the ambiguity in the text of 
thé written law, it may with advantage be- 
referred to when it confirms the conclusion 
warranted. by the language of the section. 

. We are fortified: i inthe? result we arrive 
at by the consideration ‘that the Legislature 
in enacting the section intended, as pointed. 
out in Kamta Pershad v. Industrial Bank of' 
India, -Límited, (1); to provide a cheap and. 
expedildur method ófgetting at the assets . 
of the Company and that the object aimed 


^ 


Y um 


required , io bring h regular action on pay- ` 
ment of an- ad valorem Court-fee aiid ‘stb. : 
jected to, the usualdelay consequent’ upon z 
an appeal in a suit. To quot» the words * 
of the Court of Appeal i in Stringer’s case (2), $ 
the law was enacted in order that by meins uü 
of proceedings under the ‘Act ‘ “without dany? 
déuble process or double set of “proceedings; 
complete justice might be done’ between thé" 
parties, and a complete winding-up effected”. ' 
One of the learned Judges of the Cóurt of” 
Appeal in explaining the principle of tle" 
section further obsérves that there may EN 
some very “rare instances^/' "where ib may 
ba necessary to have the facts stated upon thé ^ 
records, but wherever upon notice’ of motion, - 
and upon affidavit | "and" due examinatidit® 
of witnesses, you ‘ean _ properly arrive at w“ 
conclusion, I can see no reason whatever I 
why, a bill should be filed. It only-adds to 
the-expense,—upon notice of motion, and 
affidavits, and examination of witnesses 
complete justice can be done—the evidence 
can be taken under the winding-up just 
in as many ways as it can be taken upon bill 
filed; and, what is moreimportant, there are 
the same means of hearing in the Court 
below, and the same means of appeal to this 
Court and,to the House of Lords. There- 
fore, 1 can see no reason why any narrow 
construction should be put upon the Act, 
and I think it would be to the disad vantagé ‘of 
the publie that a narrow construction should 
be put upon it". The above quotation sets 
out very clearly the justification of the rule 
which finds expression in section 150 of the 
Indian Act.. The.’ party proceeded against 
has really no reasonable cause for complaint, 
because in the summary: proceeding, every 
objection is just as open to the person sought 
to-be charged as it would have. bebi if á suit 


had been instituted. 


Upon a eareful examination of the very. 
wide andi general terms in which the section ` 
is: expressed, we are of opinion that. the, 
Court has, upon a summary application pres 


' sented to it,- the power -to direct “the con 


tributory | to pay not only all moneys due from 
him as a member, out also any debtz;due.from., 
him to the Company. _ The. jurisdiction under 
the Act is no doubt-: perniissive, -bút when &' 
case is made- out for ‘the’ exercise “thereof, it, 
should. not’ be.“declined . unless” Very: “cogent 
reasons io the contrary are shown. Therg 
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are cases in which the Court has refused to 
proceed summarily, when all the parties 
concerned were not amenable to the jurisdic- 
tion of winding-up, and the Court did not 
consider it right and just to have a piecemeal 
litigation, but in the case before us, the debt 
is admitted by the respondent, and the cir- 
cumstance that the pro-note in question was 
signed by another person as a surety, who is 
not before the Court and is not subject to 
the summary jurisdiction, cannot be regarded 
as an adequate reason for refusing to exercise 
the statutory power against a person who is 
amenable to its.jurisdiction. 

For the foregoing reasons, we accept the 
appeal and setting aside the order of the 
Additional Judge, we direct him to proceed 
against the respondent under section 150 in 
accordance with law: The respondent must 
pay the costs incurred by the appellant in 
this Court. 

Appeal accepted, 


OUDH JUDICIAL COMMISSIONER’S 
COURT. 
Tips Crvin Arrears Nos. 66 AND 81 or 1913. 
July 5, 1915. 
Present:— Mr. Stuart, A. J. C., and 

Mr. Kanhaiya Lal, A. J.C. 

GHULAM ABBAS KHAN AND ANOTHER— 
PLAINTIFFS——ÁÀPPRLLANTS 

versus 


BIBI UMMATUL FATIMA AND OTHERS— 


DuürENDANTS— RESPONDENTS. 

Oudh Estates Act (I of 1869), ss. 2, 14, 22—Oudh 
Estates (Amendment) Act (III of 1910), s. 8—'Primo- 
geniture’, meaning of —Res judicata — Talukdar —Heir 
or legatee of  Tolukdar—"Wowld have succeeded,” 
meaning of--Sanad, nature of estate created by— Suc- 
cessors’, meaning of—“Nearest male heir,” interpreta. 
tion of. - i 

The Maniarpur Estate was held, ab the time of 
annexation-of Oudh, by one Sughra Bibi a Bachgoti 
Khanzada of Shia faith. The Summary Settlement 
was made with -her and a sanad in the ordinary 
' primogeniture form was subsequently granted to her. 
Sho died on the 11th November 1865, but her name 
was entered .in the first and second lists framed 
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under section 8 of Aot I of 1869. She executed a 
Will onthe 25th June 1862 bequeathing her whole 
estate to her youngest half-brother Akbar Ali Khan, 
who succeeded to the estate on her death. At the 
date of the execution of the Will and at the date of 
her death, her eldest half-brother Jafar Ali Khan 
was alive. Akbar Ali Khan transferred on the 23rd 
July 1869, by a hiba-bil-ewaz 39 villages to his wife 
Ushi Khanam. On 29th June 1871, 16 days 
before his deith, Akbar Ali made a Will by which 
he bequeathed the remaining 48 villages in the estate 
to Ilahi Khanam. At the time of Akbar Ali Khan’s 
death onthe 16th July 1871, his nephew Ghulam 
Husain Khan, son of his second brother Hasan Ali 
Khan, was alive. llahi Khanam died intestate on 
20th April 1899 leaving six daughters Ummatul 
Fatima, Bibi Batul, Kaniz, Asghari, Ruqaiya and 
Haidari, who took joint possession of the estate on 
the death of their mother. After the death of Ilahi 
Khanam, the question of succession was brought 
before the Oourts on several occasions. 

Two suits werelnow brought, one by Ghulam Abbas 
son of Bibi Batul and the other by Mohammad Jafar 
son of Ummatul Fatima, both claiming possession of 
the Taluqa under the rule of primogeniture, asserting 
that succession to the estate was governed by the 
terms of the sanad. It was found that Ghulam Abbas 
was born before Mohammad Jafar. ; 

Held (per Stuart, A. J. C.), that litigations which 
took place subsequent to the death of Ilahi Khanam 
to which her daughters were parties, could not 
operate as res judicata in the present suit as the 
ao sons were not parties to them. [p. 754, 
col 2. 

That Ilahi Khanam was neither a talukdar nor an 
heir or legatee of a talukdar and that succession at 
her death was not governed by the provisions of 
section 22 of Aot I of 1869. [p. 755, col. 1.] 

That the amendment made by the Oudh Estates 
(Amendment) Act, III of 1910, in the definition of 
legatee, as given in section 2 of Act I of 1869, could 
not be given retrospective effect in the present case 
as it would have the effect of divesting persons who 
would otherwise be entitled at least to a portion of 
the estate. [p. 755, col. 2; p. 756, col. 1.] 

That the words “would have succeeded” as used in 
section 14 of Act I of 1869 were not equivalent to 
“might have succeeded,” and must be confined to 
persons in the special line of succession that would 
have been applicable to the particular case if the 
transferor or testator had died intestate and the 
death had occured at the date of the transfer or in 
the case of a gift by Will, at the time when the 
succession opened. [p. 757, col. 1.] 

That s transfer to a person coming under any of 
the clauses of section 22 did not bring the transfer 
within the provisions of section 14, if that person 
would be excluded by a senior member in his own 
class, and that the grouping in the clauses of geo- 
tion 22 could not be held to bind.the rule of succes- 
sion therein. [p. 768, col. 2; p. 759, col. 1.] 

That therelore at the time of Sughra Bibis 
death her eldest brother and the son of her second 
brother having been alive, the bequest made by her to 
her fourth brother Abbas Ali Khan had the effect of 
breaking the prescribed line of succession and so the 
HAYE of section :4 could not be applied. [p. 769 
col, 2. 
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That explanation to seotion 3 of the Oudh 
Estates (Amendment) Act III of 1910, refered only 
to succession to the estates of a talukdar and, 
eae could not apply to Dahi Khanam, [p. 760, 
col. 1. 

That the rule of primogeniture laid down in the 
sanads granted by Lord Canning mennb the rule of 
lineal primogeniture as known to English Law. [p. 
462, col, 2.] 

That the estate created by the aforesaid sanad was 
not an estate known to English Law and that, toa 
certain extent, it resembled an estate in feo simple 
“but was differentiated from it by the fact that under 
its terms, no female could succeed and that it bore 
some resemblance to an estatetin tail male, but was 
‘differentiated from that by the fact thata collateral 
could succeed under the sanad whereas no collateral 
could Toen to an estate in tail male. [p. 763, cols.’ 
142. 4 

That the word “successors” as used in the sanad 
meant “successors on death" and included both heirs 
and devisees but not transferees during life-time. 
[p. 764, col. 2.] ° 

That the words “nearest male heir" could not be 
interpreted as meaning “nearest male heir according 
to-the personal law of the grantee.” [p. 707, col. 1.] 

That the meaning of the sanad with regard to 
succession might be summarized as follows:—In the 

"event of intestacy the case of all relatives of legiti- 
mate descent would be considered, all females and 
those claiming through females would be exoluded 
and the succession would go to the surviving 
representatives of the highest line, however, collater- 
als only being admitted in the absence of the survival 
of descendants. [p. 769, col. 2] 

That, therefore, although: succession to the estate 

' was regulated under the terms of the sanad, neither 
of the plaintiffs-appellants, as daughter's sons, had 
any title under its terms. [p. 770, col. 1.] 

Held, (per Kanhaiya Lal, A. J. C.), that the word 
“successors” as used in the sanad denoted successive 

heirs or persons succeeding to the intestate or undis- 
posed of residue rather than persons in whose favour 
a-transfer or bequest might be made by the owner 
jn his-life-time. [p. 775, col. 1.] 


‘That in the hands of Akbar Ali Khan and Bibi 
' Iahi Khanam the estate was governed by the 
Muhammadan. Law and the plaintiffs as sons of the 
daughters were notzentitled to the estate in preference 
: to the daughters, [p. 780, col. 2.] 


That exclusion of daughters by the sanad did 
not mean exclusion of the daughters’ sons and that 
the disabillity attached to the sex and not to the 

' line, [p. 781, col. 1.] 


That among sons by different danghters the prefer- 

* ence'was to be determined by seniority of the line and 

the age of persons representing the senior line, but 

- no question of age arose where thé persons claiming 
were not of the same.line. [p. 781, col. 1.] 


First Civil appeal against the decree of th 
. Subordinate Judge, Mohanlalganji, Lucknow 
-dated 29th: April 1913, 
The Hon’ble-Mr..Moti Lal Nehru and Babus 
Ram Chandraand Ram Bharose Lal, for .the 
Appellants, 
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Messrs. Jagmohan Nath Ohak, G. H. Thomas, 
Wazir Hasan, J. K. Banerji and Bepin Chandar 
Chatterjt, for the Respondents Nos, 3 to 6. 

JUDGMENT. 

Sruart, A. J. C—The facts of the case 
out of which these two appeals have 
arisen, are as follows:— / 

The Maniarpur Estate, which is situated 
in the districts of Sultanpur and Fyzabad, 
was held at the time of the annexation of 
Oudh, by alady of the name of Sughra 
a Bachgoti Khanzada, a member of a family 
of Rajputs, who had previously become Mu- 
hammadans. The family were Shias. The 
Summary Settlement was made with Bibi 
Sughra, and a sanad in the ordinary primoge- 
niture form was subsequently granted to 
her. She died on the llth November 1865, 
but her name was entered in the lists 
framed under section 8, Act I 1869 in the 
first list as a person to be considered as 
talukdar, and in the second list, as one whose 
estate, according to the custom of the family, 
ordinarily devolved upon a single heir. This 
is not the only instance in which the name 
of a person who had died before the date 
of preparation, was inserted in the 
lists. Another well known case was that of 
Thakur Gajraj Singh of Mahewa [see Thakur 
Sheo Singh v. Rant Raghubans Kunwar (1)]. 

Musammat Sughra exeeuted a Will on the 
29th June 1862, bequeathing her whole 
estate to her youngest half-brother Akbar 
Ali Khan. The lady was the daughter of 
Basawan Khan by his first wife. Basawan 
Khan had four sons by his second wife— 
Jafar Ali Khan, Hasan Ali Khan, Bagar 
Ali Khan and Akbar Ali Khan. It was to 
the youngest of these four brothers that Sughra 
bequeathed her estate, 

At the date of the execution of the Will 
and at the date of Bibi Sughra’s death, 
Jafar Ali Khan was alive. It is to be noted 
that the Will of 29th June 1862, was made 
some years before the passing of Act I of 
1869, and that, according to the definition 

of legatee” in section 2 of Act I of 1869, 
Akbar Ali Khan was nota legatee within 
the meaning of that Act. Their Lordships 
of the Privy Council considered the meaning 
of the word "legatee" in Thakurain Balraj 
Kunwar v. Rae Jagatpal Singh (2). In view 

(1) 8 O. 0. 317; 27 A. 634; 15 M. L. J. 352; 9 C. W. 
N. 1008: 2 C. L. J, 149. 

(2) 7 O, C. 248 (P. G.); 8 0, W. N. 699; 1 A.L.J. 
984; 26 A, 893; 31 I, A. 133. 
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of.-the fact that Jafar "Ali "Khan. was 
‘alive. at the time of Bibi Sughra’s death, 
Akbar Ali Khan was not “heir” to the pro- 
perty, within the meaning of section 2 of 
the Act ‘and the terms of the sanad, and 
the bequest. was a transfer by Will to a 
person who was not the heir, Akbar Ali 
‘Khan succeeded to the: possession of the 
taluga on the llth November 1865. He 
“was not a “Talukdar” as his name was not 
entered in the lists. He was not an heir" 
-of a falukdar or a “legatee” of a talukdar 
"within the meaning of the Act subsequently 
, passed. Akbar Ali Khan transferred on the 
93rd July 1869 by a hiba-bil-ewaz, ostensibly 
.in satisfaction of the amount due for dower 
debt, 39 villages to his wife Iahi Khanam. 
That transfer took effect at once, the lady 
“being placed in possession of all the 39 
villages. By an alteration of | physical 
boundaries, the 39 units have since been 
reduced to 31, but the area transferred has 
remained the same. On the 29th June 1871, 
“16 days before his death, Akbar Ali 
Khan made a Will, by which he bequeathed the 
remaining 43 villages in the estate to Ilahi 
Khanam. At the time of Akbar Ali Khan’s 
“death, .which oceurred on the 15th July 
. 1871, his nephew Ghulam Husain Khan, son 
of his second brother Hasan Ali Khan, was 
alive. ; À e 
90th April 1899.leaving issue, six daughters, 
Bibi. Ummatul Fatima, Bibi Batul, Bibi 
Kaniz, Bibi Asghari, Bibi Rugaia and Bibi 
, Haidri. These ladies took joint possession 
. of the estate on the death of their mother. At 
first, the name of Ummatul Fatima was alone 
. recorded in the Revenue papers, but by a 
_gubsequent order, the names of all the six 
ladies were recorded jointly. 


So far succession had devolved without 
“adjudication on the part of the Civil Courts, 
But after the death of Tlahi Khanam, the 
question of succession was brougbt before 
the Courts on several occasions. The first 
' person to dispute the titleof the ladies, was 
` Ghulam Husain Khan, the nephew of Akbar 
“Ali Khan, of whom ‘mention has already 
been made. He filed suit No. 42 of 1900 
in the Court of the Subordinate Judge of 
Sultanpur against the six ladies for the 
-possession of the #aluga. He based his claim 
on an alleged custom applying provisions of 
. the Hindu Law;alleging that the family who 
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Ilahi Khanam died intestate on the. 
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had originally been Hindus were governed 
by a custom originating in the doctrines 
of the Hindu Law with regard to succes- 
sion and that this custom continued effective 
after they had bscome Muhammadans. 
His suit was dismissed on the ground that 
he failed to prove that succession in the- 
family was governed by the provisions of 
the Hindu Law, or that a custom -existed 
excluding daughters from succession. He 
filed no appeal, and this dismissal became 
final against him from its date, the. 18th 
The six ladies were defendants 
in that suit, bat their sons were not parties 
to it. | a 

The second suit was filed by another 
Akbar Ali Khan, the brother of Ilahi Khanam, 
against’ the six ladies for possession of the 
taluga. This Akbar Ali Khan based his 
claim on the following allegations. He 
asserted that ‘Akbar Ali Khan, the husband 
of Ilahi Khanam, was a person who would 
have succeeded according to the provisions 
of Act I of 1869 to the estate, if Sughra 
had died intestate, and that in those 
circumstances, succession to the ' property 
was governed by the provisions of section 
14, Act I of 1869. Reading those provisions 
with the provisions of section 22, clause 


. 6. of the same Act, he claimed . to succeed 


under the provisions of section 22, clause 
6, basing his title to a certain extent 
upon the interpretation at which the 
Court of the Judicial Commissioner had 
arrived in the case of Rae Jagatpal 
Singh v. Thakurain Balraj Kuar (31, on 
the 6th March 1900. But before his : 
case was decided, their Lordships of the 
Privy Council reversed the Judicial Com- 
missioner’s decision in Thakurain Balraj 
Kunwar v. Rae Jagatpal Singh (2) and 
the Counsel for Akbar Ali Khan, under- 
standing the decisions of their Lordships 
to mean that the words “a person who 
would have, succeeded, according to the 
provisions of the Act, to the estate if the 
testator had died intestate” denoted the 
heir-apparent rather than any ‘possible 
heir, gave up the position that succession 
to the property was governed by the pro- 
visions of section 14 of Act I of 1869. 
In the decision of the case of Akbar Ali 
Khan, the Judicial Commissioner’s Court 


(8) 8 0, €. 120, 
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arrived at the finding that section 14 did 
not govern succession to the estate but 
that section 15 had operation, that the 
estate was taken out of the operation of 
the Act owing to the fact that Sughra 
had bequeathed the estate to a person who 
was' not her heir-apparent, that succession 
was governed by the Mubammadan Law, 
and that Akbar Ali Khan's case must fail 
accordingly. It is to be noted that Akbar 
Ali Khan’s ease was based entirely upon 
the allegation that succession must be 
governed by the provisions of sections 14 
and 22, Act I of 1869, and that at first, . 


‘he asserted no title by virtue of the ae 


of, succession laid down in the sanad. The 
decision in’ question is 


reported as 
Musammat Umutul Fatima v. Asgar, Ali 
Khan (4). At page 50, the Court of 


the Judicial Commissioner refers to a belated 
argument put forward -by the Counsel for 
the plaintiff. The words are: “This view” 
(that is, the yiew that upon the construction 
of section 14 of Act I of 1869 accepted by 
the Court of the Judicial Commissioner, 
the Act does not apply to the Maniarpur 
Estate) “is accepted by the. learned Ad- 
vozate for the plaintiff. But he contends 
- that though his ease under the Act fails, 
yet he is entitled to sueceed apart from 
the’ Act upon the terms of the sanad 
which is on the record and which provides - 
that the estate shall descend to the nearest 
male, heir according to the rule of  pri- 
mogeniture." - 
The learned Judges proceeded to find 
that the case so set up, was an absolutely 
new case, that it was not the case put 
forward in the lower Court, and that they 
~ would not be justified in awarding the plain- 
tiff any relief upon a plea based on the 
terms of the sarad. They did not stop 
there, but proceeded to discuss briefly 
whether, even if such a plea was admissible, 
the plaintiff could succeed thereon. They 
held that he could not. They decided that 
tke words “rule of primogeniture” referred 
to in the sanad, meant the custom of 
gaddi-nashini or descent to a single heir 
which prevailed in some thirty families in 


Oudh, and held that there were no 
materials upon which they could 
decide what particular custom of gaddi 


nashint prevailed in tho Maniarpur Estate. 


They ed that they had no reason to 
(4) 80.0 
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suppose that such custom’ of gaddi-nashini 
as prevailed'in the Maniarpur Estate would 
give a brother preference to a daughter's 
gon, and in effect arrived atthe conclusion 
that, even if the plea had been admitted, 
they would not have found if estab: 
lished, Baut the Court, nevertheless, decreed 
the appeal on the clear point . that’ the 
plea could not be admitted. Wells, A J. C., 
ramarks at page 54: “Finding, however, that 
the suit must fail on the ground that Act 
I of 1869 cannot be applied, that the 
plaintiff ought not to be allowed now to set 
up a ease on the sanad and that if this 
be permitted, he has not established ' a 
clear title to succeed under it, E would decree 
the appeal and dismiss the suit with costs,” 
and Scott, J.C., says, "l agree with my 
learned colleague that the plaintiffs cannot 
be permitted to set up an entirely new 
‘case in appeal" ‘It may thus be taken, 
that the effect of the sanad on succession 
to the property was not effectively considered. 
‘It cannot be known what would have been 
the result if Akbar Ali Khan had based 
‘his case upon the terms of ‘the sanad and 
if the case had been argued ' before the 
Court on the plea that the words “rule of 
primogeniture” used in the sanad, meant 
what they would mean in English Law. 
Some years after this decision was passed, 
the Judicial Commissioner's Court had to 
decide the meaning of the words “rule of 
primogeniture” as used in section 8 of Act 
I of 1869 with reference to the succession 
to the property of a talékdar’ whose name 
was entered in the third list. - While ‘it is 
to be noted that the questionin that case 
was with regard to the meaning of: the. 
‘words used in an Act passed by the 
Legislature, and in the case of Akbar Ali 
Khan, the question was as to the meaning 
of the same words used in a sanad made 
several years before the Act in question 
was passed, and in circumstances which 
(as will be subsequently shown) make it 
possible to doubt that the same legal 
knowledge was possessed by the drafter of 
thy sanad that was possessed by the drafter of 
the subseqaent Act, the fact remains that 
the words “rule of primogeniture” are 
exactly the same, and that many , of the 
inferences drawn in the ‘ decision ‘of the 


‘subsequent case, would have had a bearing 


on the previous case, had they been argued 
before the Court, The case to which [I 
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refer is the well-known case of Dəbi 
Bakhsh Singh v. Ohandrabhan Singh (5). 
At page 323, Chamier, J. O., remarks with 
reference to the use of the words in 
section 8 of the Act: "When the Legislature 
used the words ‘rule of primogeniture’, they 
must have intended some known rule of 
succession, the details of which in its 
application to collateral succession, could be 
ascertained. There was no such rule known 
to the Hindu or Muhammadan Law apart 
from special customs, the details of which 
are scarcely ever alike. They were provid- 
ing a rule of succession which would be. 
applicable to Hindus, Muhammadans and 
Christains alike and in the circumstancea, 
I do not think it is an extravagant as- 
sumption that they had in mind the rule 
of primogeniture as applied to the suc- 
cession of real estate in England.” Their 
Lordships of the Privy Council observed 
at page 325: “What appears to be contend- 
ed for is that some other rule of primo- 
geniture than the rule of lineal primogeniture 
should be applied. In the first Court, a 
certain custom was appealed to, to make clear 
or illustrate what variation from lineal 
primogeniture was meant, but no success 
attended that plea and it was not maintained 
at their Lordships’ bar. In their opinion, 
the language of the sanad emanating from the 
British authority, was simply language 
conveying the ordinary meaning of the.word 
‘primogeniture’ in the {Law of England.” 
Thus their Lordships carried the matter 
further than the meaning of the words 
*"ule of primogeniture” in section 8 of Act 
L of 1869. 

As Sughra’s name was entered in List 
Il, Act I of.1869, this in itself goes no further 
than. declaring that the Maniarpur Estate 
devolved ordinarily upon a single heir 
according to the custom of the family on 
or before the 13th day of February 1556. 
But the point before the Court in Akbar 
Als ease was not with regard to the 
succe3sion according to the custom of the 
family, for the decision of which it would 
undoubtedly have been necessary to discuss 
the custom of gaddi-nashint proved to be 
applicable to ihe particular estate, but with 


regucd to the succession according to the 
(6) 7 Ind. Cas. 124: 13 O. C. 316; 14 C. W. N. 1010; 

12 ©. L. J. 808, 8 M. L. T. 273; 7 A. L. J. 1122; 12 Bom, 

L, B. 1015; 20 M. L. J. 917; 82 A. 599; 87 I. A. 168. 
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terms of the sanad, in which there was no 
reference to the custom of the family. In 
these circumstances, the observations of 
their Lordships of the Privy Council have 
a direct bearing. Had the interpretation at 
which their Lordships arrived in the 
subsequent case, occurred to -the minds 
of the Judicial Commissioner’s Court, the 
latter would, if they had admitted a plea 
based on the terms of the sanad, have 
discussed the terms of the sanad from 
the point of view that the words “rule 
of primogeniture" meant “rule of lineal 
primogeniture" according to their ordinary 
meaning in the Law of England. In no 


` circumstances, would the result have been 


different as they refused to admit the plea 
at the late stage when it was placed 
before them, but they might not have 
made the remark that the words “rule of 
primogeniture” as used in the sanad meant . 
‘nothing more or less than the rule of gaddi- 
nashini applicable to the estate. Their con- 
clusion that succession. was governed by 
the Shia Law, is necessarily incomplete, ás 
they did not consider the effect of the 
terms of the.sanqd. In no circumstances, 
can this case operate as res judicata as the 
daughters’ sons were not partias to it. 


I now come to tbe third case. Ummatul 
Fatima had succeeded in obtaining physical 
possession over the whole taluka although 
the names of her five sisters were entered 
as co-sharers. Certain sisters. applied for 
partition in the Revenue Courts. Ummatul 
Fatima opposed their application, alleging 
that, as an eldest daughter, she was by 
right and custom entitled to the whole 
estate. The Revenue Anthorities referred 
the parties to the Civil Court for a decision 
of. title. Two sisters, Asghari and  Rugaia, 
then instituted a case against the remaining 
sisters. Ummatul Fatima was the real 
defendant, the remaining three defendants 
being pro forma defendants. The 
plaintiffs in that suit claimed a declaration 
that they were entitled to have their 2/6ths 
share partitioned. They relied -on ‘Shia 
Muhammadan Law. The defendant Ummatul 
Fatima based her case on the sanad. Accord- 
ing to the terms of the sanad, females are 
excluded. She admitted.that females were 
excluded, but set up a jus tertii on behalf 
of her son Agha Muhammad Jafar, In this 
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` case also the daughters’ sons were not parties. Mahewa Estate, was the person with lH 
. While this case was pending in the Court Summary Settlement was made. A sanad 
„of first instance, the decision of their Lord- ,was granted to him on the 19th October 
. Ships of the Privy Council in the case of 1859, which was-a grant to himself aud 
. Thakur Sheo Singh v. Rani Raghubans his heirs without indication of the line of 
. Kunwar (1), dated the 18th May 1905, .inheritance. Gajraj Singh died in 1860 and 
, was pronounced. Previously the Courts in was succeeded by Girwar Singh his brother. 
Oudh had considered that the provisions Girwar Singh remained in possession until 
. of Act I of 1869 superseded the provisiong òf , his death in 1865. A primogeniture sanad 
the sanad in all cases. They” based their was granted to him. He bequeathed his 
_ theory upon the decision of their Lordships estate to his nephew who succeeded him 
"of the Privy Couucil in Brij Indar Bahadur Here the transfer had taken place before 
. Singh v. Ranee Janki Koer (6), in which ,Act I of 1869 came into force. The 
_ their Lordships had decided in 1577, in a .name of Gajraj Singh was inserted in the 
ease in which a sanad was granted with full lists prepared under Act I of 1869 although 
| power of alienation to the widow of the last he had died many years before the Act 
owner, a Hindu,and to her heirs for ever, was passed. Their Lordships decided that 
- her name being entered in the Grstand second succession was governed by the terms öf 
“lists under Act I of 1869, section 8, and the sanad. 
` one condition of the grant being that in the Io the suit brought by Asghari and 
event of her dying intestate or of any of her Rugaia, the two plaintiffs had at first 
“ successors dying intestate, the estate should based their title upon their rights under 
descend to the nearest male heir according to -the Shia Law, accepting the previous 
` the rule of primogeniture, thatinsuitsagainst -decision of the Judicial Commissioner's 
the widow’s daughter the sanad conferred -Court in Akbar Alis case as laying down 
"upon the widow and her heirs malè the full the rule of succession, But, in view of 
proprietary right and title to the estate, and their Lordships’ decision in Thakur Sheo 
not merely an estate for life with remainder - Singh's case (1), they altered their plea and 
. to the male heirs of her husband in the event took a position to the effect that neither 
. of dying intestate without having alienated they nor Ummatul Fatima had any title 
. it ‘in her life-time, and also that with ‘at all under the. terms of a sanad which 
, regard to succession the limitation in the excluded females, but that as they were 
„ sanad was wholly superseded by Act I of all in joint possession, they had a right 
1869, and that the rights of the parties to partition of their admitted shares. The 
. claiming by descent, must be governed by ‘Subordinate Judge decided that as their 
` section 22 of that Act, - title was good against any one but the 
still fully true owner, and as the true owner was 
operative, but in interpreting it the 1O Party, they should succeed. Then 
. Courts had omitted to distinguish the case OU DIE gue d m FEET 
ur ‘oh | omm r 
‘in which Act.I of 1869 had never come on the 14th January 1999, A copy of 
the jadgment will bə found as Hxhibit 
26 on this record. ` 


This decision is, of course, 


“into operation owing to the fact that a 
‘transfer had been made by the talukdar, 
who had died before the passing of the ^ 
' Act, in favour of a person who was not The decision of the Judicial Commis- 
his heir-apparent, and where that transfer — sioner'a Court, dated 14th Janaary 190), 
- had taken place before the Act came into was based on the finding that none of 
-operation. In such circumstances, it was the sisters had any title to the proporty. 
possible that the terms of the sanad would The judgment showa .that both sides 
igovern succession. Such a case came before accaptel that  position,—in other words, 
-their Lordships in Thakur Sheo Singh ‘that in that particulae case, it. waa agreed 
oy. Rani Rugiubans Kunwar (L). There batwean the parties that suscassion, sas 
Thakur Gajraj.Singh, Talukdar: of the :n5& governsd by the provisinas of: Act of 
DNE DEUM EE : |. of 1889 or by tha Shia Mahamarian 
i- (8) 5-L Ay]; 10. L. B: 818. < c yaw. Ib is clear that in? that case, the 
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parties agreed that succession was regulated 
by the terms of the samad, The plaintiffs 
put forward that under the terms of the 
sanad neither they nor Ummatul Fatima 
had any rights at all, but that as all six 
sisters had attained joint possession over 
the property, those who wished to do so, 
had a perfect right to have their shares 
partitioned off. Ummatyl Fatima’s defence 
was that the sanad governed succession 
to the property, that under its terms her 
son Agha Muhammad Jafar was entitled 
to sueceed, that as a matter of fact, he 
had succeeded and that she was holding 


the property for him, the title having 
vested in him. The third issue in that 
sait raised the point as to whether 


succession was governed by the Shia Law 
or by the terms of the sanad, The 
Judicial Commissioner's Court found that 
it was not proved that Ummatul Fatima’s 
son was entitled to the property under 
the terms of the sanad, or that Ummatul 
Fatima was holding it with his implied 
consent, or that the property had vested 
in him and that she was not in a position 
to put forward his title as a bar 
to the plaintiffs’ claim for partition. It 
was decided that as the sisters had held 
possession together, and had all along been 
under the impression that according to the 
provisions of the Muhammadan Law, they 
were equally entitled to their respective 
shares in the property, their claims to 
their respective shares should be affirmed. 
The Court said: “It may be and appa- 
rently is correct that they made a mistake 
in law, but it is beyond doubt that under 
a mistaken idea of the law, they gained 
possession and that they have held possession 
and enjoyed the estate in equal shares. 
As among themselves, they are, therefore, 
entitled to equal shares, and if the property 
is partible, the possession of the plaintiffs 
entitles them to partition thereof. Until 
the plaintiffs are ousted from possession 
by a rightful owner, the appellant, who is 
equally with them a trespasser (but who 
is not in possession of the share held by 
them), is not in law entitled to deny 
their right to partition. The possessory 
&itle of the plaintiffs is good against 
the whole world except the true owner ” 
Thus it is clear that in the last case, 
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the Court of the Judicial Commissioner 


decided that succession to the Maniarpur ' 


Estate was neither according to the pro- 
visions of Act I of 1869, nor according 
to the Shia Law, but that it was according 
to the terms of the sanad. This conclusion 
was not, however, based on contest. The 
judgment shows that both sides agreed to 
this position. Ummatul Fatima set up that her 


Son was entitled to succeed under the terms’ 


of the sanad. The other side denied the cor- 
rectness of the assertion. But both sides 
agreed that succession would be according to 
the terms of the sanad. In no circumstances 
would this case also operate as res judicata as 
the sons of the daughters were not parties to 
it. 

I now come to the present suits. They 
may be summarized shortly. In one suit 
Ghulam Abbas Khan, son of Bibi Batul, and 
his transferee claim possession of the whole 
taluga asserting that succession is governed 
by the terms of the sanad, and that under the 
terms of the sanad, Ghulam Abbas Khan 
is entitled to succeed under the rule of pri- 
mogeniture. 


In the other suit Agha Muhammad Jafar, 
son of Ummatul Fatima, and his transferee 
claim possession of the whole taluga asserting 
that succession is governed by the terms of 
the sanad and that under the terms of the 
sanad, Agha Mubammad Jafar is entitled to 
succeed under the rule of primogeniture. 

The learned Subordinate Jndge decided that 
Ghulam Abbas Khan was born before Agha 
Muhammad Jafar, that succession was not 
governed by theterms of the sanad in view 
of the fact that Akbar Ali Khan was not a 
successor of Bibi Sughra, and that Ilahi 
Khanam was not a successor of Akbar Ali 
khan within the meaning of the words of 
the sanad. The words in question are:— 

“Tt is another condition of this grant that 
in the event of your dying intestate or of any 
of your successors dying intestate, the estate 
shall descend to the nearest male heir accord- 
ing to the rule of primogeniture.” 

The learned Subordinate Judge held that 
the word “successors” did not include a trans- 
feree or a devisee, that Akbar Ali Khan was 
thus not a successor of Bibi Sughra, and 
that from the period of Akbar Ali Khan’s 
succession, the sanad ceased to have operation 
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He decided accordingly that succession to the 
estate was governed by the provisions of the 
Shia Law, that daughters had the right to 
succeed in equal shares, and dismissed both 
suits. The present appeals are preferred. 


These appeals have been 
length. The respondents 
cepted the decision of the learned Sub- 
ordinate Judge on the points on which 
that decision has been against them, and, 
in consequence, most of: the contentious 
matter before the learned Subordinate Judge 
has: been again traversed before us. The 
learned Counsel for the respondents has 
re-asserted that succession to the estate is 
governed by the provisions of section 22, 
Act I of 1869. He has not pressed the 
point strongly, but he has not abandoned 
it and I consider it better to take it up 
in order that the position may be cleared 
with reference to any possible contest that 
may arise in the future. The words of 
section 22 which havea bearing on this case 
are, If any talukdar whose name shall 
be inserted in the second of the lists 
mentioned in section 8, or his heir, or 
legatee. shall die intestate as to his estate.” 
The dispute is as to the succession to Ilahi 
Khanam She was nota talukdar. Was she 
an heir? She was clearly not an heir 
ss the word “heir” refers to persons who 
succeed by intestate succession. Was 
she a legatee? The word “legatee” 
is defined in section 2, Act I of 1809, 
as a person to whom property is be- 
queathed under the special provisions of 
Act I of 1569. That section has been 
amended by the United Provinces Act III 
of 1910, and a “legatee” is now defined 
as & person to whom there has been or 
is bequeathed an estate or portion of an 
estate whether before or after the com- 
mencement of this Act. She took a por- 
tion ofthe property under the terms of 
the deed of hiba-bil-ewaz executed by her 
deceased husband, and the remainder of the 
property under the terms of a Will exe- 
cuted. by her husband. Both these 
documents were executed after the 12th 
January 1869. With regard to the 
first property, she is clearly not 
a legatee. With regard to the second 
property she was the legatee of Akbar 
Ali Khan. But Akbar Ali Khan was not 


argued at 
have not ac- 
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a talukdar, So, in order to bring the 
provisions of section 22 directly into opera- 
tion, it would be necessary to show that 
Akbar Ali Khan was an heir or legatee 
of Bibi Sughra. According to the terms 
of the explanation in section 2, United 
Provinces Act III of 1910, the words “heir” 
and "legatee" are not restricted to the 
immediate heirs and legatees of the taluk- 
dar, So if it can be shown that Akbar 
Ali Khan was an heir or legatee of Bibi 
Sughra, it might be held, if the amend- 
ment has retrospective effect, that section 
22 would operate with regard to the suc- 
cession of the 49 villages. Akbar Ali Khan 
was not the “heir” of Bibi Sughra, Apart 
from the fact that he was not the heir 
under the provisions of Act I of 1869, or 
under the terms of the sanad, he was not 
an "heir" because he succeeded as 2 
“devises.” He succeeded under the provisions 
of the Will dated 29th June 1862, and 
was a person to whom Bibi Sughra who 


was a talukdar, had bequeathed an estate 


under the provisions of a Will made prior 
to the passing of the Act. As the Act 
stood before amendment he was certainly not 
a “legatee,” as has been clearly decided by their 
Lordships of the Privy Council in Thakurain 
Balrai Kunwar v. Rae Jagatpal Singh (2). But 
as the words "under the special provisions of this 
Act” and “under the same provisions” have now 
been deleted from the definitions of “heir” 
and “legatee,” and as under the provisions 
of section 2, United Provinces Act III of 
1910, a “legatee” is a person to whom 
there has been bequeathed an estate before 
the commencement of the Act, he would 
be a legatee if the section has retrospective 
effect. But the section has only retrospec- 
tive effect according to the conditions of 
section 21, United Provinces Act IIL of 
1910, and that section contains the follow- 
ing words :— 


“Nothing contained in the said sections 
shall affect suits pending at the commence- 
ment of this Act, or shall be deemed 
to vest in or confer upon any person any 
right or title to any estate, or any portion 
thereof, or any interest therein, which is, 
at the commencement of this Act, vested 
in &ny other person who would have been 
entitled to retain the same if this Act had 
not been passed; and the right or title of 
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‘such other person shall not be affected by 
‘anything contained in the said sections.” 


. The recent amendment of the Oudh 
Estates Act would completely alter the 
-question of succession to the Maniarpur 


Estate. The provisions of section 22-of the 
.unamended Act could not directly affect 
the Maniarpur Estate, as Akbar Ali Khan 
“was according to those provisions neither 
a falukdar, nor the heir, nor legatee of 
the żalukdar. Had he been a talukdar, 
‘or the heir or legatee of the talukdar, 
the succession with respect to a portion 
‘of the 43 villages would have gone to his 
heirs, for it is to be noted that the Will 
“under the provisions of which Ilahi Khanam 
succeeded to the estate was invalid under the 
provisions of Act I of 1869 and could only 
affect a portion of tbe property 
devised under the provisions of the Shia 
“Law. It was invalid under the provisions 
of Act I of 1869, because Akbar Ali Khan 
_died within sixteen days of making it, and 
it could only be partially operative under 
the provisions of the Shia Law, because 
he could not bequeath more than one-third 
of his estate under the provisions of that 
Law. If succession to the estate were 
' governed by the provisions of section 22, Act 
I of 1869, the terms of the sanad had no 
force, but this Will can only he held valid 
under the powers given to Akbar Ali Khan 
by the terms of the sanad. "Therefore, the 
succession with regard to a portion, in any 


circumstances, lay to the heirs of Akbar - 


Ali Khan and would not have gone to 
` Ilahi Khanam. Thus the amendment of the 
Act would have the effect ofdepriving Ilahi 
` Khanam and her heirs of certain rights 
. which they had prior to the amendment, 
_and conferring those rights upon the heirs 
of Akbar Ali Khun. The question of limi- 
“tation may be left out. As the old law 
stood, the heirs of Akbar Ali Khan had no 
: rights, and I can only understand the pro- 
- visions as to vesting, to exclude the question 
of limitation, as it is obvious that no 
‘persons eonld in the past have asserted 
rights ‘with success if they did not then 
-possess them. Thus, as I understand it, a 
portion of the estate at any rate became 
vested in Ilahi Khanam and ker heirs, and 
for this reason, I do not consider thatthe 
subsequent amendment of the Oudh Estates 
Act affects the position; Thus the provi: 
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sions of section 22, Act 1 of 1869, do not 
directly affect the question of succession. 

The next point raised ‘by the learned 
Counsel for the respondents is that the pro- 
visions of section 14 of Act I of 1869 operate 
to bring the provisions of section 22 into 
operation. The reference is to section. 14 
-before amendment, as the new section 14 in 
serted by the United Provinces Act IIT of 
1910 has no retrospective effect. The words 
of the old section are as follows:— 

"Yt any talukdar or grantee shall 
heretofore,” 42, e, before “12th January 
1869, “have transferred or bequeathed, or 
if any talukdar or grantee, or his heir or 
.legatee, shall hereafter transfer or bequeath, 
‘the whole or any portion-of his estate to 
another talukdar or grantee, or to such 
younger sor as is referred to in section 
13, clause 2,or to a person who would 
have succeeded according to the provisions 
of this Act to the estate or to & portion 
thereof if the transferor or testator had 
‘died without having made the transfer, 
and intestate, the transferee or legatee and 
his heirs and legatees shall have the same 
‘rights and powers in regard to the pro- 
‘perty to which he or they may have 
-become entitled under or by virtue of 
such transfer or bequest, and shall hold 
the same subject to the same conditions 
and to the same rules of succession as the 
transferor or testator.” ` i 


In order to prevail on this contention, it 
is necessary for the respondents to show 
that Akbar Ali Khan would have succeeded 
according to the provisions of the Act to 
the estate of Bibi Sughra if she had 
died without having made the transfer 
and intestate. The subsequent transfer by 
“Akbar Ali Khan to Ilahi Khanam may be 
left out of account, for. Akbar Ali Khan 
was neither a f£al«kdar, nor the heir, nor 


.legatee ofa talukdar within the meaning 


of the section in question. . 125 
The leading ease which guides the 


‘interpretation of the words in question, is 
the ease of Thakurain Balraj Kunwar v. Rae 
. Jagatpal Singh(2). That‘ case came before the 


Judicial: Commissioner’s Court in 1900, and 
the report of that Court’s proceedings will 
be found in Rae Jagatpal Singh-v. Thakurain . 
Balraj Kuar (4). The facts in that vase were 
as follows:—Rae Pirthipal Singh was the 
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owner'of taluga Raepur Bichore. He had an 
elder son Jagmohan Singh and a younger son 
Bisheshar Bakhsh, Pirthipal Singh died before 
the. passing of the Act, having executed a 
transfer under the terms of which he was suc- 
eeeded by his younger son before the Act 
came into force. Bisheshar Bakhsh died 
after the Act came inta force having been 
predeceased by the elder brother. Jagmohan 
Singh’s son claimed to succeed under the 
provisions of clause 6, section 22, Act 
I of :969,; against the widows of Bisheshar 
Bakhsh, In that case it, was admitted 
that,. inasmuch as Bisheshar Bakhsh had 
succeeded “Pirthipal Singh under the terms 
of a transfer before the passing of the 
Act, the provisions of section 22 could not 
be applied directly to govern the succes- 
Bion. But it was urged that section 14 had 
application, because Bisheshar Bakhsh was 
a possible heir of his father. The Judicial 
Oommissioner’s Court was of opinion that 
apy person mentioned in section 24 as a 
possible heir was a person who “would” 
have succeeded according to the provisions 
of the Act to the estate if the testator had 
died intestate within the meaning of .section 
l4. They interpreted the word “would” 
as being equivalent to the word “might.” 
Their Lordships of the Privy Council took 
. a different view. The quotation from that 
judgment is: “Their Lordships think that 
the learned Judges in the Court of the 
“Judicial Commissioner have gone too far in 
holding as they did ‘that any | person 
mentioned in section 22 asa possible heir 
may be ‘said to be “a person who would 
chave succeeded according to the provisions 
of the Act to the estate. if the testator 
"had died intestate’ within the meaning of 


:section 14. They think that the expression | 


-'would have ‘succeeded’ must be confined 
to persons in the special line of succession 
-that would have been applicable to the 
particular case if the transferor or testator 
„had died intestate and. the death had 
‘occurred ab. the date of the transfer or, 
rin the. case of a gift by Will, at the time 
‘when the an cession openel. In short, 
"they thins that the exoression ‘a “parson 
who would have succeeded acenrding to the 
„provisions of the Act’ is eguivalant to ‘the 
person or one of the parsons to whom the 
‘estate would have descended according to 
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the provisions of the special clause of section 
22 applicable to the particular ease. Their 
Lordships do not agree with the view 
of the learned Counsel for the respondent 
that clause 2 of section l3 was introduced 
by mistake and may be disregarded altogether. 
On the contrary, they think that that 
clause throws a good deal of light on the 
words in dispute. A younger son of a 
talukdar named in List III or List V, is 
no doubt among the possible heirs of his 
father, but he is nob within the prescribed 
line of suecession if the father leaves an 
eldest son or a male lineal descendant of 
an eldest son. 


; “The construction which commends itself 
totheir Lordships, gives a meaning to every 
part of the sections under consideration. 
If a transfer or bequest is made to a person 
in the prescribed line of succession, there 
is reason for placing the transferee or 
legatee in the same position with regard 
to succession to the estate as the transferor 
or testator, but if the prescribed line of 
succession is broken by a transfer or 
bequest of the entailed estate to a person 
outside the prescribed line, it seems not 
unreasonable that the fetter of the entail, 
such as itis, should no longer apply to the 
estate.” 


The learned Counsel for the respondents 
has argued that the judgment of their 
Lordships goes no further than to lay 
down that a transfer to a person coming 
under any of the clauses contained in 
section 22, brings the transfer within the 
provisions of section ]4, even though that 
.person would be excluded by  & senior 
member in his own class. With regard to 
the facts of this particular case, he urges 
that, inasmuch as Bibi Sughra’s brothers 
were her heirs, a bequest by her to any 
‘brother would bring the provisions of 
section 14 into operation. He lays great 
stress on the words “to jthe person or 


one of the persons to whom the estate 
could have descended.” I do not consider 
that the decision of their Lordships 
‘ean be so interpreted. The clauses in 


section 22 are not arranged according to 
principle of grouping as 
that which he suggested. When they are 
examined this fast stands out clearly. 
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The first clause contains the eldest son 
and his male lineal descendants without 
separating the relative rights of the latter 
to succeed. The second clause refers to 
the male lineal descendants of the eldest 
son in the case where he has predeceased 
the intestate, separating the relative rights 
both of the lines and the memhers to an 
infinite degree. The first and second 
clauses might have been combined to form 
one clause. The third clause takes into 
account the extinction of the line of the 
eldest son and lays down the rule of 
succession in & similar manner with regard 
to the relative rights of the sons and their 
lineal descendants to an infinite degree. 
Here again, there seems no reason why 
this clause should not have been combined 
with the second clause and the first clause. 
The. fourth clause takes the peculiar 
incident of a daughter's son, who has Leen 
treated by the talukdar in all respects as 
his own son, and his male lineal descend- 
ants. The history of the legislation indicates 
that this exceptional treatment of a daughter’s 
son who has been in effect treated as a 
real son of the intestate, was introduced 
to meet the wishes of a particular talukdar. 
This explains the introduction of the peculiar 
ease. The fifth clause refers to a person 
adopted by the falukdar and not to such 
pérson’s lineal descendants, The sixth 
clause takes the case of brothers and lays 
down rules for their succession which follow 
on the same lines as the succession of 
‘sons, but, whereas in the case of sons 8 
sub-division is made into three clauses, in 
_the case of brothers the rules are compressed 
into one clause. It was presumably only 


for considerations of covenience of drafting. 


that the sixth clause was not made into three 
clauses to read as follows:— 


“I. Or in default of such adopted son, 
then to the eldest brother of such talukdar 
or grantee, heir or legatee, and his male 
. lineal descendants subject as aforesaid. 

"9. Or if such eldest brother of such 
talukdar or igrantee, heir or legatee shall 
.have died in his life-time, leaving male 
. lineal descendants, then to the eldest and 
every other son of such eldest brother, 
successively, according’ to their respective 
seniorities, and their respective male lineal 
descendants, subject as aforesaid, 
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*3. Or if such eldest brother of such 
talukdar or grantee, heir or’ legatee shall 
have, died in the life-time of the talukdar 
or grantea, heir or legatee, without leaving 
male lineal descendants, then to the second 
and every other brother of the said talukdar 
or grantee, heir or legatee, ‘successively, ac- 
cording to their respective seniorities, and 
their respective male lineal descendants, 
subject as aforesaid.” 


. The meaning would have been absolutely 
the same. I need not continue discussion 
of the clauses further. This is sufficient to 
show that the grouping in the clauses 
cannot be held to bind the rule of succession 
therein. In fact with regard to the first 
six clauses the grouping might be arranged . 
in a perfectly different manner andthe rule 
of succession could be stated in the follow- 
ing ways: 


“Tf any talukdar or grantee whose name 
shall be inserted in the second, third, or 
fifth of the lists mentioned in section 8, 
or his heir or legatee, shall die intestate 
as to his estate, such estate shalldescend as 
follows:— 

"1. To the eldest son and his male lineal 
descendants. 

' "9. To the secoud son and the male 
lineal deseendants of the second son. 


"9 (a). To the third son and the male 
lineal descendants of the third son. 

"2 (b). To the fourth son and the 
male lineal descendants of the fourth 
Son. . 

* * * * * * 

"9 (n) To the nth son and the 


‘male lineal descendants of the nth son. 
“3. To the son of a daughter treated 
by the intestate in all respects as his 


‘own son and to his male ‘lineal des- 
cendants. 

“4, To a person adopted by the in- 
testate. 

"5. To the eldest brother and the 


male lineal descendants of the eldest brother. 
“5 (a). To the next eldest brother and 

the male lineal descendants of the next 

eldest brother. 

* + * * * = 


“5 (n). To the nth next eldest brother 
and the male lineal descendants of the nth 
next eldest brother, 
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. "A person in each class is excluded from 
succession by the existence of any person 
in a class above. Within the class, those 
of the lower line, how high soever, are ox- 
cluded by those of the higher line how low 
soever.” 
. The decision of their Lordships appears 
to me to lay down that in the case of a 
transfer which would come within the pro- 
visions of section 14, it ig necessary first 
to look at the following point. What is 
the class of the transferee according to the 
classifization which I have adopted? If 
at the time of the transfer (or, in the 
ease of a gift by a Will, at the time when 
succession opened) there is no person alive 
in a'superior class and the transferee is 
thus a person who would have succeeded 
according to the provisions of the Act to 
.the estate ifthe testator had died intestate, 
the provisions of section 14 will come into 
operatign, and it is thus thatthe words “The 
person orone of the persons to whom the 
estate would have descended according to the 
provisions of the espécial clause of section 
22 applicable to the particular case,” should 
_ be interpreted. 


I am supported in this view first by the 
fact that, if the view suggested by the 
learned Counsel for the respondents (which 
is the only alternative view that has been 
placed before us) be taken, its acceptance 
‘would ‘involve the treatment of the words 

would have succeeded” as equivalent to 
the words “might have succeeded.” In 
the second place, the subsequent remarks of 
their Lordships in the latter paragraph 
which I have quoted, appear to make 
the matter absolutely clear. Their Lordships 

4€ . * 
say: If a transfer or bequest is made 
to a person in the prescribed line of 
succession, there is reason for placing the 
transferee or legatee in the same position 
with: regard to succession to the estate 
as the transferor or testator.” In other 
words, their Lordships considéred that if the 
transferor transfer in such a manner as not 
to break the line of suczession, section 14 has 
application, and they continue, “But if the: 
prescribed line of succession is broken by a 
transfer or bequest of the entailed estate to a 
pers on outside the prescribed line, it seems 


nov unreasonable that the fetter of the entail, - 


sneh’ as ‘it is, should no longer apply to the 


INDIANZCASES, 


'of section l4, 


759 


estate,” that is to say, that section l4has 
not application. 

Thus the question for determination ap- 
pears to be, is the line of the suecession to the 
estate broken? According to the provisions 
of section 22, clause 6, the succession to 
Bibi Sughra’s estate, if she died intestate, 
went first to her eldest brother and his 
male lineal descendants, then to her second 
brother and his male lineal descendants, 
then to the third brother and his male 
lineal descendants, and finally to the fourth 
brother and his male lineal descendants. It 
is admitted that atthe time of her death 
Jafar Ali Khan, her eldest brother, and 
Ghulam Husain Khan the son of Hasan Ali 
Khan, her second brother, were alive. So it 
is clear that by bequeathing the estate to 


_Akbar Ali Khan she broke the prescribed 


Jine of succession and cut the fetter of the 
entail such as it was. Thus T consider 
that the provisions of section 14 cannot 
be applied. 

I now come to the next point. 
provisions of section 15 apply? 


At first sight, it would appear that they 
must apply, because reading together 
sections 14 and 15, it would seem almost 
a necessary conclusion that succession 
to a irarsferee under any transfer made 
by a talukdar before 12th January 1869 
would, if made to a person who would 
have succeeded according to the provisions 
of the Act to the estate if the transferor 
had died without making the -transfer and 
intestate, be governed by the provisions 
and succession to a trans- 
feree under a transfer made to a person 
who would` not have so succeeded would 
be governed by the provisions of section, 
15. But, before this conclusion can be 
drawn, it is necessary to consider whether 
there may not have been conditions 
attached to the transferred property 
which would take it out of the scope of 
section 15 even in the latter case. The 
Crown Grants Act, Act XV of 1895, states in 
its third section: “AIl provisions, restrictions, 
conditions . and limitations over contained 
in any such grant or transfer as afore- 
said, shall be valid and take effect ac- 
cording to their tenor any rule of law, 
Statute or enactment of the Legislature 
to the contrary notwithstanding,” 


Do the 
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“ Thus, if the terms of-the primogeniture 
aünad govern succession o the property, 
succession to property transferred 
to .a person who would not have 
succeeded according to the provisions 
of the. Act, might not be governed 
by thelaw that would apply if the 
transferee. or legatee had bought the same 
property from a person not beinga talukdar, 
but might be governed by the terms of 
the sa.ad. This viewis supported by the 
pronouncements of their Lordships of the 
Privy Council in Thakur Sheo Singh v. Rant 
Raghubans Kunwar (1): “Whatever force 
such a contention might otherwise have 


had, appears to their Lordships to be 
removed by the Act to which their at- 
tention was called, Act XV of 1895.” 


Their Lordships then proceed toquote the 
section of the Act to which I have 
already referred. The only argument that 
can be advanced against the ccntention that 
the terms of the sanad might govern 
‘such a transfer or bequest in preference to 
the provisions of section 15, would be 
"based on the words of the explanation to 
‘section 3 of the United Provinces F Act 
III of 1910. This explanation is, Not- 
withstanding anything contained in the 
‘Crown Grants Act, Act XV of 1895, the 
conditions of the sanad relating to succession, 
in so far as they are inconsistent with 
the provisions of this Act, shall not apply 
to the estate.’ This portion of the 
-enactment does not, however, change the 
situation ‘on this particular point, inasmuch 
as section 3refers to the heritable and trans- 
ferable rights of talukdars in their estates, and 
the explanation refers only to the succession 
to the estates of a talukdar. We are 
here not dealing with succession to the 
estate of a talukdar but with succession 
to the estate of a transferee of a person 
who succeeded partly by virtue of a transfer 
and partly by virtue of a bequest from a 
person who had succeeded by virtue of a 
bequest from a talukdar, who would not have 
succeeded according to the provisions of 
the Act to the estate if the, ¢alukdar had 
- died intestate. Jn these circumstances, the 
‘particular legislation which las excluded 
- the operation of the Crown Grants Act in 
- one instance, has not excluded it in the 
present instance, 


I now proceed to the next point, I have 
considered whether the provisions of Act I of 
1889, either amended or unamended, can 
affect the snecession to the estate of the 
late Bibi Ilahi Khanam, and I find that the: 
provisions of. that Act do not govern: 
the succession. The question’ is then 
narrowed down as to whether the suc- 
cession is governed by the terms of the 
primogeniture sanad ‘or the terms of the 
Shia Muhammadan Law, and it may be 
stated to shorten the argument that both 
parties agree, and I agree with them 
that, if the terms of the sanad do not 
govern succession to the estate, succession: 
will be governed by the rules of Muham- 
madan Law applicable to Shias, 


It is necessary now to examine the 
terms of the sanad. In the first place 
according to the Crown Grants “Act which, 
not having been excluded, has full effect 
in the circumstance uf this case, the terms: 
of the sanad must be operative if they 
have application. It is unnecessary to labour 
that point, as it is apparent, The learned 
Counsel for the respondents has argued 
that the terms of the sanad fell into 
abeyance, and that they &would not be. 
revived, He relied as authority for this 
proposition on the decision of their Lordships. 
of the Privy Council in Brij Indar Bahadur 
Singh’s case.(6). But it is not necessary. 
to pursue the point whether, if the sanad 
had become superseded, it could have 
revived, as I am of opinion that in the 
present case the terms ofthe sanad have 
never been superseded. Bibi Sughra. 
transferred the estate to Akbar Ali Khan 
by a testamentary disposition which she 
was entitled to make only under the terms 
of thesanad. Akbar Ali Khan transferred 
a portion of the. estate by a transfer, 
and the remainder by.a testamentary bequest, 
to Bibi Tlahi Khanam. He was entitled to 
make the transfer and the testamentary 
bequest under the terms of the sanad. 
He was notentitled to make a testamentary 
bequest affecting the whole of his pro- 
perty otherwise than under the terms of 
the sanad. As 1 have already shown, 
succession in the Maniarpur Estate has 
never been regulated by the provisions of 
AetI of 1869, amended or unamended, and 
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the provisions of that Act have had no 
application to succession to the estate, 

` The contest to the effect that it is 
not proved that a sanad was given, has 
now been abandoned, and the parties agree 
as to the fact that Bibi Sughra received 
a sanad of the nature known as the 
“primogeniture sanad” in the exact form 
givenin Syke’s Compendium of the Oudh 
Talukdari Law, Appendix E, No. III. I$ 
.will be convenient to quote the form in 
full:-- 


"Know all men that whereas by the 
Proclamation of March 1858, by His 
Excellency the Right Hon’ble the Viceroy 
and Governor-General of India, all pro- 
prietary rights in the soil of Oude, with: 
a few special exceptions, were confiscated 
and passed to the British Government, 
which became free to dispose of them as 
it pleased, I, George Udny Yule, Officiating 
Chief Commissioner of Oude, under the 
authority of His Hxcelleney the Governor- 
General of India in Council, do hereby 
confer on you the full proprietary : bici 
title and possession cf the estate of . m 

vis . consisting of the villages a as per 
list attached to the kubooliut you have 
executed, of which the present Government 
revenue is... 


“Therefore, this sunnud is given you in 
order that it may be known to all whom, 
it may concern that the above estate 
rS lees es. DAS been con- 
ferred upon you and your heirs for ever, 
subject to the payment of such annual 
revenue as may from time to time be 
imposed, and to the conditions of surrender-. 
ing all arms, destroying all forts, preventing 
and reporting crime, rendering any service 
you may be called upon to perform, and 
of showing constant good faith, loyalty, 
zeal and attachment to the British Govern- 
ment according to the provisions of the 
engagement which you have executed, the 
breach of any one of which at any time 
shall be held to annul the right and title 
now conferred on you and your heirs. 


i “Tt is another condition of this grant 
‘that in the event of your dying intestate 
or of any of your stescssors dying in- 
testate, the estate shall descend to the 
nearest male heir according to the rule 


of primogeniture, but you and-all. your: 
snecessors shall have full power to alienate- 
the estate either in whole or in part by 
sale, mortgage, gift, bequest or adoption to 
whomsnever you please. 

{t is also a condition of this grant that 
you will, so far as is in your power, promote. 
the agricultural prosperity of your estate, and 
that all holding under you shall be secured 
in the possession of all the subordinate. 
rights they formerly enjoyed. As long as 
the above obligations are observed by yon’ 
and your heirs in good faith, so long will 
the British Government maintain you and 
your heirs as proprietors of the above- 
mentioned estate, in confirmation of which L 
herewith attach my seal and signature.” 

The learned Subordinate Judge has 
found rightly that succession was regulated. 
to the estate under the terms of the sanad. 
while the estate was in the possession of Bibi 
Sughra, and his reason for deciding that the 
terms of the sanad have no application in the- 
present case, is because he finds that the. 
word “successors” means “ heirs.” Considerable. 
argument bas been devoted in these appeals 
to the meaning of the word “successors.” 
The Counsel for the appellants has argued. 
that the word “successors” has a very 
wide meaning and that it includes both 
persons who succeeded by virtue of a 
testamentary disposition and transferees, 
Before I proceed to examine the meaning 
of the words, I shall discuss the cireum- 
stances in which the sanad was issued. 


After the conquest of Ouch and the Confis- 
cation Proclamation of Lord Canning, title to 
the estates of the larger proprietors was re- 
conveyed by the grant of the sanad in 
the form given in Syke’s book, Appendix 
E, Form Il. The determination to make’ 
these grants, was mainly with Lord Canning, 
the Governor-General of the period, and the 
form in which these grants were made was 
the form sanctioned by him. The earlier 
sanad conferred on the grantees an absolute- 
estate, something of the nature of an 
estate in fee siinple as known to the Law 
of England, but nothing was laid down 
as to succession. Shortly afterwards, the 
question arose whether conditions should 
not be superadded to reguiate succession: 
to such estates. The Chief Commissioner 
of Oudh held the yiew that it would be 
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to the advantage of the falukdars if 
their estates were made non-transferable, 
and succession was regulated by a strict rule 
analterable by the holder which would par- 
take to some extent of the nature of an entail 
as known to the Law of England. He 
apparently did not intend to introduce the 
exact rules of entail, for he seems to 
have desired to permit succession by 
collaterals. His main object was to prevent 
` transfer or alienability. The Governor. 
General refused to accept the views -of the 
Chief Commissioner. He considered that 
the holders should have free power to 
dispose of their estates as they pleased by 
sale, gift or bequest, and, while he agreed 
that in the case of intestate succession, 
the estate shonld remain impartible and 
descend to a single heir to be selected 
according to the principles of the law 
of primogeniture or according to the custom 
known as guddi-nashint or descent to a 
single heir, which was stated to be prevalent 
in some thirty families in Oudh, he 
refused to deprive the holder while alive, 
of his right to transfer the estate. The 
diseussion will be found in the introduction 
to Mr. Syke’s book. It is not necessary 
to follow its details in full But when 
considering the meaning of the terms of the 


primogeniture sanad which contains the final : 


decision of the Crown at the time, it is 
necessary to examine the conditions under 
which the Governor-General was working. 
In Oudh at the present day, words used 
in Indian Legislative enactments and ia 
legal documents drawn up in English in 
India have come to bear meanings, which 
are. well understood by the judiciary and 
members of the legal profession and which 
are not always the meanings attached to 
those words in the Law of England. But 
at the period when this primogeniture sanad 
was drawn up, hardly any legal phraseology 
existed in India other than the legal 
phraseology of English Law. Amongst the 
Judges of the High Courts and the Bar 
was found to some slight extent, special 
Indian legal phraseology in the English 
language. But in Oudh and the North-West- 
ern Provinces, there would not have been 
ordinarily understanding of legal phraseology 
otherwise than according to the meaning 
hat it bore in England. In tbe delibera- 
gions of the Government of India, legal advice 


was given by an English lawyer whose 
knowledge of special Indian legal phrase- 
ology could not have been extensive owing 
to the short number of years that 
he spent in India as a Member of Council. 
In drafting a Legislative enactment or a 
grant or deed, the Governor-General would 
usually indicate his wishes to a legal 
adviser, who would record those wishes in 
the legal phraseology known to the Law of 
England, and in correspondence by the 
Government. of India where legal terms 
were used, the terms would ordinarily 
have the same meaning as they would have 
in the Law of England. I, therefore, con- 
sider that in the interpretation of both the 
letters and correspondence the only possible 
eourse is to take the meaning of the legal 
terms to be as they would be understood, 
by a practising lawyer in England at that 
period. The reason why I find it necessary to 
determine this question i$, because there.is fre- - 
quently a real distinction to be drawn between 
English and Indian terms. I may take for 
example the meaning of the word "primogeni- 
ture." Tt has been argued that, when Lord 
Canning uses the word "primogeniture" in 
the sanad, he does not mean “lineal 
primogeniture" as known to the Law of 
England but the custom of gaddt-nashine 
or descent of an estate to a single heir 
existent in some thirty families in Ondh 
during the period. I am not satisfied that 


Lord Canning did not understand the 
distinction between. the English rule of 
lineal primogeniture and the custom o. 


gaddz-nashini, as I find in one passage of a 
letter from him, quoted in Mr. Syke’s book 
at page 85 of the introduction, that he 
differentiates primogeniture from the 
transmission of estates undivided to an 
heir. But even on the supposition that he 
considered that the rule ' of primogeniture 
was equivalent to the rule of gadd?-nashint, 
it cannot be decided that, if a grant issued 
by him declared that succession should 
take place according to the rule cf 
primogeniture, a Court should interpret 
that document as having the effect of 
declaring that succession should take place 
according to the custom of gadde-nashini. 
The custom of gaddt-nashinit as 
stated in the correspondence existed in 
some thirty families in Ondh. At that 
time, it was & custom in some thirty 
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families in Oudh for an estate to descend to 
a single heir. There is nothing to show 
that succession -was regulated by the same 
rules in every case. In one family, females 
may have been exeluded, and in another 
females may not have been excluded, in 
a third, collaterals may have been preferred 
to junior descendants of a senior line, and 
the variations may have been (and probably 
were) considerable. Tt is too much to suppose 
that Lord Canning had any intimate acquain- 
tance with -the variations of succession in 
families in which this custom prevailed. 
There is no reason to suppose that the 
Chief Commissioner had intimate acquaintance 
with such variations, or that if he had 
intimate acquaintance with such variations 
be informed Lord Canning of their existence. 
The Governor-General was advised that in 
some thirty families in Oudh the estate 
descended as an impartible whole: to a 
single heir,.and this one element—-that the 
estate descended as an impartible whole to 
a single heir—apart from variations with 
regard to rules of succession—was common 
to the families having that custom, and 
provided one element in common with 
succession in English Law under the rule 
of primogeniture. To a statesman, this 
might well represent sufficient cause for 
imposing succession according to the rule 
‘of lineal primogeniture in the case of 
‘intestacy on all grantees who should desire 
to accept the primogeniture sanad. It is 
to be remembered that it was optional for 
talukdars to accept or not to accept the 
primogeniture sanad. If Ford Canniug con- 
sidered that the rule of lineal primogeniture 
already existed in those thirty families or 
if be knew that it did not exist, the 
result would have been exactly the same. 
When the sanad abated the rule of pri- 
mogeniture it meant the rule of primogeniture, 
and those grantees who accepted the grants 
‘were bound by the condition. 


T now return to the consideration of the terms 
‘of the sanad. It will be observed that the sanad 
is full of terms wellknown to English Law, bat 
the estate created by it, is not an estate 
"known to English Law. To a certain 
extent, it resembles an estate in fee 
simple, but is differentiate] from an estate 
in fee simple by the fact that underits - 
“terms, no female can sugceed. In the case of 


‘in tail male, 


. talukdar or grantee. 
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an estate in ‘fee simple, in absence of 
males, females succeed as joint co-tenants. 
It bears some resemblanzte to an estate 
but is differentiated from 
that by the fact that a collateral 
can succeed under the terms of the sanad 
whereas no collateral can Succeed to an estate 
in tail male. Norule of succession is laid 
down in the sanad. 


After this general examination of the 
contents, [ now proceed to an examination 
o! the particular words. The first word is 
the important word “successors.” “It is 


“another condition of this grant that in the 


event of your dying intestate or of any of 
your successors dying intestate.’ The word 
successor” is capable of a very large number 
of meanings both legally and accordinz 
to the common use of the word. Literally 
successor is the converse of predecessor. The 
successor is the person who comes 
afterwards. It would be difficult, however, to 
find a legal document in which such wide 
sense is given to the words. The word 
successor’ may mean the successor on 
death, either as an heir by intestate succession 
or by devise. In a different context, it may 
mean a successor-in-office, and in certain 
circumstances it may include a transferee. 
There is nothing in the context of the sanad 
repugnant to the interpretation that it 
includes a transferee and a devisee. The 
conclusion of learned Subordinate Judge that 
it is a synonym for heirs, does not commend 
itself to me. If it had been intended to 
regulate succession only to the grantee and his- 
heirs, there seems no reason why the word 
"heirs" should not have been used. Phe 
learned Counsels on both sides have appealed 
to contemporanea expositio to support their 
respective. views. On the one side, it has 
been pointed out that in 1862 Lord Canning 
introduced a draft Bill for the regulation of 
succession to the estates in Ondh, in the 
second section of which it was provided that a 
iransferee or devisee should have the same 
powers and hold the estate subject to the 
same rules of succession as the original 
From this, it is argued 
that Lord Canning intended the word 
“successors” to include transferees and 
devisees. On the other hand, it has been 
argued that when the provisions of Act I of 
1869 were under discussion in the Legislativo 
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Assembly, ‘Sir John Strachey explained that 
it was not the intention of the Crown that 
ihe obligation devolving upon  ftalukdars 
should: devolve upon persons of non-land- 
‘holding families to whom portions of talukdar¢ 
‘estates had been transferred. From this it 
js argued that the word “successors” was 
intended to include neither transferees nor 
devisees, although from the words used by 
Sir John Strachey, it is difficult to deduce 
‘any -desire to lay down a rule of succession 
‘for: devisees belonging to the same family 
"other than the: rule applying to the original 
"talükdar. I do not, consider that the case 
“has been advanced by the above argu- 


“ments. The latter argüment is beside the 
point, In no circumstances, can it be argued 
“that the intention of Sir John Strachey 


could assist us in arriving at the meaning of 
“the words used by Lord Canning many years 
"before, Norcan I take it that the desire 
of Lord Canning, expressed i in 1862, to apply 
“the same rules of ` successiun to transferees 
“and devisee as ‘were applicable to talukdars 
‘and their heirs, can indicate that in a 
Usanad, which was drafted at a period 
-sufficiently long before 1862 to enable Lord 
‘Canning to reconsider the question, the word 
“successor” must be held to include 
--trinsferees and devisees. But, in view of the 
'ditfieulty of arriving at ‘the exact meaning 
-of the word from the context, l'think that 
“Tam justified in using contemporanea expositio 
to: a slight extent, under the conditions 
"laid down by their Lordships of the Privy 
“Council in Raghojirao Saheb v. Lakshmanrao 
* Saheb (7). Here the word is admittedly 
“eapable of a variety of constructions. The 
document which I find of value is the letter 
“of Lord Canning, dated 15th July 1860, 
"iquoted at pages 89 et seg. in Mr, Syke’s 
“book. It isin this letter that Lord Canning 
© disensses the whole question of succession with 
“a view to the drafting of this very primogeni- 
Sture sanad, and, as I shall show later on, 
“some passages of the letter have been repro- 
e “duced almost bodily in the sanad itsel’. The 
“word ' 'suecessor" is used in this letter in a 
“manner which sufficiently indicates the 
t n : : 
- meaning of Lord Canning. He says in para- 
'grapb 7: "As on the one hard, it will be in 


v. (7) Y6 tnd. Cas. 28% 30 B. 639 at p. FEB: 76 C. W. 
“oN. 1088; 23 M. L. J. 883; 12 M. L. T. 472; (1912) M. 
IN. N. 1140; 14 Bom, D, R, 1226; 17 C. L. 3. 1T. 
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the power of every talukdar to refrain from. 
making a Will and so to allow his estate 
to devolve undivided on his nearest heir; 
or, if childless, to adopt ason who will int 
herit the whole of, his estate or to 
bequeath it by Will to any one person 
whom he may wish to designate as his 
successor, 80, on the other hand, it is right that 
he should be at liberty to bequeath his estate 
to more than one person, in accordance with 
Hindu or Muhammadan Law or otherwise as 
may suit his pleasure. Though. the present 
holder of a £alook may be in favour of. the 
rule of primogeniture, his successor may be of a 
different opinion.” 

The Governor-General here indicates the 
word successor” directly as a devisee and 
lower down includes both heirs and devisees 
as successors. In other words, he considered 
the word "successor" to mean “successor on 
death." Theclose connection between thislettér 
and the sanad is shown in the Sth’ paragraph, 
where he authorizes the Chief Commissioner to _ 
issue new sanads declaring, in addition to the 
conditions already sanctioned by the Goverh- 
or-General, that theestate,in case of intestacy, 
shall descend to the nearest male heir, 
and adding, by way of proviso,that the taluk- 
dar has: full power to alienate his estate 


, either in whole or in part by sale, mortgage, 


gift, bequest or adoption to whomsoever He 
pleases. Inthe primogeniture sanad it is stated: 
“Tt is another condition of this grant that in 
the event of your dying intestate or of any 
of your successors dying intestate, the estate 
shall descend to the nearest male heir accord- 
ing to the rule of primogeniture, but vou 
and all your successors shall have full power 
to alienate the estate either in whole or in 
part by sale, mortgage, gift, beqnest or a 
tion to whomsoever you please." 


There is no indication in the above letter 
that the Governor-General desired to bind 
transferees during life-time in the same man- 
ner as successors after death. In fact, after 
reading the letter carefully I am drawn to 
the conclusinn that it was then his deliber- 
ate intention not to bind transferees during 
life-time in this manner. In 1862, he appears 
to have been of a different opinion. But the 
sanad in question was executed to express his 


intentions in 1850. I, therefere, inter- 
b ' 

pret the word successors” to mean 

[11 * 

successors on death" to include both 


ture.” 
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‘hbirs and. devisees, but ` not to include 
‘transferees during life-time. Thus [ find that 
‘the main, reason given by the learned Sub- 
-ordinate Judge for holding that the terms of 
the sanad are not applicable, fails. I have 
‘already found that the terms of the sanad 
“governed the succession from Bibi Sughra 
‘to Akbar Ali Khan, and that they were com- 
“plied with owing to the fact that she devised 
"her estate to Akbar Ali Khan by a Will in 
‘accordance with the authority ‘given her by 
‘the terms of the sanad. I find that Akbar 
“Ali Khan was her successor according to the 
“terms of the sanad, that he, as he was allowed 
"by the terms of the sanad, transferred a por- 
tion of the property in his life-time and the 
“remainder by a bequest at his death to Bibi 
“Ilahi Khanam, and that Bibi Ilahi Khanam 
was his successor according to the terms of 
“the sanad. Thus the terms of the sanad 
“govern succession to the property of Bibi Ilahi 
‘Khanam who has died intestate. It remains 
‘to consider whether either of the appellants 
“has established a right to succeed according 
“tothe, terms of the sanad, I here dispose of 
‘one point offact. The learned Subordinate 
, Judge has found that Ghulam Abbas Khan 
< WAS born before Agha Muhammad Jafar. 
"After examining the evidence and hearing the 
"arguments upon this point, Í arrive at the 
Same. conclusion. < 


‘In order that one of the appellants may 


Nd under the terms of the sanad, it is 
. necessary to show that he is the nearest male 


< heir according to the rule of primogeniture. 
. The words “rule of primogeniture” can, only 
be interpreted as “rule of lineal primogeni- 
-I have already discussed this point 
,and.given my reasons for considering that 
: the finding of their Lordships of the Privy 
«Council in Debi Bakhsh Singh v. Ohandrabhan 
„Singh (5), although it directly referred to 
the meaning of .the words “rule of primo- 
-geniture” as used in section 8, Act I of 
. 1869, is good authority for deciding that 
the: words “rule of primogeniture" in the 
sanad mean the “rule of lineal primogeni- 
.ture" as. known to English Law. This 
condition, that the estate should descend 
‘to the nearest male heir according to the rule 
-of primogeniture, : does not, however, indicate 
^,in itself any rule.of snesessiou. The con- 
sdition i in the sanad gives preference to persons 
cin the senior lime how low soever as against 
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argued that the effect of the- 
.to enact a rule of succession according to 


. There was a further > 


.upon legal 


ciple of 


.lants 
.Muhammadan Law. 
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persoas in the junior line how high so ever, 
but gives no indication as to the principle to 
be adopted in excluding a line. In a case in 
which the descent of all lines is through males 
there can be no difficulty, but in such a 
case’ as this, where the main question for 
decision is whether persons deriving their 
deseent through females should or should 


‘not be included, the fact that the nearest 


male heir is to be selected according to 
the rule of primogeniture, affords no indica- 
tion with regard to the point to be decided. 


The learned Counsel for the appellants 


sanad was 


the personal law of the parties modified 
by the clause of the sanad, which excluded 
females from inheritance. Ib was suggested 


“that the heirs or class of heirs who would 


succeed according to the ordinary law, 
should be found, that those exeluded 
under the sanad should be rejected, that 


.the next class should be sought, and that 
. when it had been 


ascertained who were 
the heirs who would succeed under the 
ordinary Jaw who were not excluded under 
the terms of the sanad,” the- rule of 
lineal primogeniture should be applied. 
suggestion that: the 
principles of English Law could be adopted, 
I am unable to -see how the principles 


‘of English Law with regard .to.succession 


ean afford any assistance in the determina- 
tion of the person who has a right to 
succeed under the terms of the sanad, for, 
as has been already stated, the estate 
created under the terms of the sanad is 
not an estate known to the Law of 
England and [I can find no general 
principles in the Law of England which 
can be applied to an estate unknown to 


‘that law. The general principles governing 


succession to an estate in fee simple or 
an estate in tail male or any other estate 
known to the Law of England are based 
upon conventions and: in some instances, 
fictions peculiar to each form 
of estate, and there is no general prin- 
succession in the English Law 
which, according to my view, could have 
been in the minds of the framers of the 
sanad. The learned Counsel for the appel- 
"would have it: that, as under the 
applicable -to  Shigs 
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daughters’: sons would be heirs in the 
absence of daughters and would exclude 
brothers, the proper course for this Court 
to take would be to ignore the existence 


of the mothers of the appellants. and 
find that the appellants were heirs as 
they are males, and that the nearest 


according to the rule of lineal primogeniture 
would be entitled to succeed. There was, 
of course, a diversity of opinion as to 
which should succeed, Agha Muhammad 
Jafar claiming asa member of the senior line 
and. Ghulam Abbas Khan claiming as the 
older of the iwo cousins. There is a 
general objection to the application of the 
Muhammadan L-w in this connection 
which is that, as the Muhammadan Law 
does no exclude daughters from inheritance 
and as the whole principles of inheritance, 
under the Shia Law contain the inherent 
principle that females are not excluded 
from inheritance, any attempt to apply 
Muhammadan Law when an inherent 
principle is violated is not applying Muham- 
madan Law but something which is neither 
Mubammadan Law, nor English Law, nor 
any other known system of law. In the 
next place, the suggestion for the appellants 
is open to a further and more serious 
objection. Even if Mubammadan Law 
were applied, and it were superadded that 
daughters were excluded from inheritance, 
how can a daughter’s son have any title 
to inherit except through his mother? If 
-ghe had no title, how eould he have any 
title? Against this objection, it was urged 
that the Muhammadan Law excludes in 
certain instances persons from inheritance 
but does not exclude their descendants. 
The persons excluded under the Shia Law from 
inheritance whose descendants are not excluded 
from inheritance are apostates, murderers of 
the person whose estate is inherited, and 
slaves. But the principle guiding, their 
exclusion is obvious. In each case, it is taken 
that the person so excluded has died from 
the date of his disqualification. From the 
time that a Shia Muhammadan has 
renounced his religion, from the time that 
the murderer of the intestate has com- 
mitted the murder and from the time that 
-the freeman has become a slave, he ceases 
to inherit, because according to a compre- 
' hensible fiction he is dead civilly. His 
-death lets in his descendants in his place, 
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I can find no authority for the inheritance 
of the children of such persons born 
after the disability. The children of an 
apostate born after his apostacy are not 
likely to be Muhammadans, the case of 
the children of a murderer born after the 
commission of the murder, would hardly 
require treatment at the hands of 
a Muhammadan jurist, because the property 
of the intestate would have been divided . 
long before such children could have been 
born, and the children of a slave: born 
after he had become a slave would hardly 
be free. But in a case in which persons are 
disqualified from inheritance by reason of 
sex, the disqualification, as I have already 
stated, is unknown to the Muhammadan 
Law. It cannot be considered that they 
have died civilly. It must be considered 
they have never been born. Thus they 
cannot be taken into account and ean 
provide, as far as I can see, no title to 
their descendants. The case for the appellants 
on this point is based upon the assumption 
-that the children of daughters in such a 
case would succeed in virtue of their own 
title to their grandfather or grandmother 
because they are of the same blood, and 
the only reason that could be assigned 
for giving them such a position would be 
that the blood of the intestate ran in 
their veins. I cannot see that this circum- 
stance would assist them. The mere fact 
that the blood of a person runs in theveins 
of his descendants, is notin itself under 
the Muhammadan or any other system of 
law, a sufficient reascn for allowing suc- 
cession ` For example, the son of an 
illegitimate son could not inherit under 
Muhammadan Law from the illegitimate 
son's father, the reason being that 
unless there bas been marriage, the 
existence of the child is ignored. Similarly 
here it would appear that the disqualification 
of the daughter would entail the 
disqualification of her heirs. It has further 
been argued on behalf of the respondents 
that daughters! sons cannot possibly be 
considered nearest male heirs when their 
mothers are alive under the Muhammadan 
Law, because they are not heirs at all 
It is perfectly true that, during the, 
life-time of the mother, a daughter's son 
is not an heir under the Shia Law. If 
he is not an heir, it is difficult to sdo 
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how he can be considered to be the nearest 


heir. I am not, however, of opinion that 
Muhammadan Law can be applied in 
interpreting the terms of the sanad. I 


do not find (poy justification for interpreting 
the words “nearest male heir” as “nearest 
male heir according to the personal law 


of the grantee.” That is in fact the 
position for which the appellants are 
striving. m 


In Debt Bakhsh Singh v. Ohan irabhan Singh 
(5), Chamier; J. O. remarked: “When the 
Legislature used the words ‘rule of primogeni- 
ture’, they must have intended some known 
rule of succession the details of which in its 
application to collateral succession could be 
ascertained. There was no such rule known 
to the Hindu or Mubammadan Law apart 
from special customs, the details of which 
are scarcely ever alike, They were 
providing a rule of succession which would 
be applicable to Hindus, Muhammadans and 
Christians alike and in the circumstance 
I do not think it is an extravagant 
assumption that they had in the mind, 
the rule of primogeniture as applied to 
the succession of real estate in England.” 
Their Lordships of the Privy Council 
neither assented with nor dissented from 
these observations of Chamier, J. OC. But 
as I read it, their decision went to some 
extent to support the correctness of the 
view enunciated by him. I think that, in 
considering the question of interpreting the 
sanad, it would be permissible to use the words 
“framers of the sanad” instead of “the 
Legislature," and that the conclusion of 
Chamier, J. C., could then be applied en 
bloc, and I would carry this further and 
convey to the words "the nearest male 
heir” the meaning which would have been 
attached to those words in 1860 by an 
English lawyer. Although no rule of 
succession is laid down in the sanad, it 
would -be very easy to frame such a rule 
i the words “nearest male heir” are 
interpreted as they would have been 
interpreted by an English lawyer in 1860, 
and the rule of lineal primogeniture is 
applied. The words “nearest male heir” 
are not words ordinarily used in English 
conveyancing, but would have a distinct 
meaning to an English lawyer. I do not 
consider that ' these words wore used in the 


INDIAN CASES, 


GHULAM ABBAS KHAN V, BIBL UMMATUL, FATIMA. 


767 


sanatl loosely or carelessly. I take it that 


they were inserted under legal advice 
which, as I explained earlier in the 
judgment, must have been the advice of 


a lawyer conversant with English Law 
who would use the expressions of English 
Law to bear the meanimg that they had 
in English Law, and that the framers had 
a distinct meaning which they intended to 
give to the words. I have not been 
shown any case in which the English 
Courts of Law had had to interpret 
the meaning of the words “nearest male 
heir.” But I have been shown cases in 
which they had had to interpret words 
of a similar nature. The first of these 
cases is the case of Oddiev. Woodford (8), 
which was decided in 1825 and is reported 
in English Reports. In that case, it was 
held that the designation of eldest male 
lineal descendant was inapplicable to a 
male person claiming in part through a 
female. In a subsequent case, Bernal v, 
Bernal (9), which was decided in 1838 and 
is reported at page 1042 of English Reports, 
the Lord Chancellor stated at page 1049: 
“It must be considered, for the purpose 
of ascertaining who are to take, in the 
nature of an inheritance; the qualification 
to take being derived from the parties’ 


descent; and that qualification is being 
anale descendants, The general class is 
descendants; the qualification of the class 


is being male. To entitle any one to 
claim, he must show that he is one of 
the favoured class; that is, one of the class 
of male descendants. A male, descended 
from a female of the family, would undoubt- 
edly answer the description, as he would 


be a descendant and a male; but he 
would not be one of the class of male 
descendants. 


“Such would be the ordinary acceptation 
of the terms. “In speaking of a man and 
his male descendants, as a class, no one would 


‘conceive the son of a female descendant as 


included; and such is the construction 
which our law has put upon the words; 
as ‘issue male, which is, in fact, the same 
thing as male descendants. 


(8) 40 E. R. 1052; 3 Myl. & Ov, 584; 7 L. J. Oh, 117; 
45 R. R. 881. 

(9) 40 E. R. 1048; 8 Myl. & Cr. 569; O. P, Coop 55 
7 L.J. Ch. 115; 2 Jur. 273; £5 R. R. 330 E 
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“The case of Oddie v. Wooford (8) appears 
to me to be a strong authority for the 
‘same purpose ; for although the word ‘lineal’ 
was much relied upon, the force of that 
word was to mark the elass to which the 
‘party was to belong, in  contradistinetion 
Xo the particular description of the 
individual. ín no other sense, vould fhe 
‘term ‘lineal’ be of any importance, as the 
‘party must have been lireally descended, 
whether descended through a male or a 
‘female; but considering the word ‘lineal’ 
as indicating the class, and, therefore, as 
meaning a descendant of the male line rather 
‘thin a male descendant, the House of Lords 
*held the grandson of the testator’s second 
“son (being the son of a daughter of the 
‘testator’s second son) not to be entitled. 
‘In this ease, it is clear that the testator 
is speaking of and describing a class ; 
which brings it directly within the principle 
‘of Oddie v. Woodford (8). 
Mr aK * 
> “Tt appears to me, therefore, that the 
-testator intended to designate the male 
line, as the class out of which the parties 
‘to be benefited were to be taken, and that 
such is the natural meaning of the terms 
used, explained by the other parts of the 
"Will; and such an intention appears to 
"coincide with the views and natural object 
of the testator. If instead of providing 


for the male line of the family, he bad 
intended to provide for all the descend- 
“ants of the persons nomed, why should 


"he have selected sons of females as objects 
of his bounty, and have excluded the mothers 
-of such sons and all othér females? 16 
would have been more natural to have 
‘provided for the unmarried females of the 
‘family ‘of Bernal than for the sons of those 
females who might marry, and who would, 
therefore, properly belong to the families 


into which their mothers might have 
married.” ae 
The third case is that of Lye ood v. 


Kimber (10), which is reported in English 
"Reports. The Master of the Rolls states 
‘at page '540: "I have looked through this 
“Will in order to see if it contained any- 
thing to support ihe argument that the 
technical words ‘issue male’ are to be 


(10) 54 E. R. 530; 29 Beav. 38; 30 L. 3. Oh. 507; 7 
"Tur, (s. s.) 507; 9.W. R. 85; 181 B. R. 457. 
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learned Counsel for 


„opinion, be 


-dication which appears to me 


„terms of the 
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restricted by the general scope and object 
of the Will. L am satisfied that there.is 
nothing of that sort, and that these words 
must be construed in their strict technical 
sense, which means issue male claiming 
through males. [ should be unsettling the 
settled rules of the Court if [ gave any 
other meaning to these words, unless L 
found on the face of the Will somethiag 
to show that he intended to use them in 
another sense.” 


1850. The 
the appellants has 
argued that the above decisions are not 
instructive as they are concerned with the in- 
terpretation of testamentary diapositións com- 
ing before the English Courts. L cannot see 
that this cireumstanee deprives the. decisions 
of value as a guide to me in the present case. 
Whether a disposition be a testamentary 
disposition or it be contained in the terms of 
a grant from the English Crown prepared 
in English and drafted under legal advice, 
the rules of interpretation would, in my 
identical for all practical 
purposes, and the meanings that the 
highest Judges of the English Courts ia 
1860 and at periods prior to that year attach- 
ed to words and the principles which guided 
them in interpreting them are, in my opinion, 
of the greatest possible assistance in a case 
of this nature. There is undoubtedly 
some difficulty, owing to the fact that no 
decision interprets the words “nearest heir 
male” and there is a considerable distinction 
between a mile descendant or an issue male | 
and an heir male. The necessity for the 
use of the words “male heir" in the sanad is 
fairly obvious. Lf the words "issue male” 
had been used, collaterals would have been 
excluded. It was evidently intended not to 
exclude collaterals. But in the case of 
Bernal v. Bernal (9), the Lord Chancellor 
has, in his weighty remarks with regard to 
the interpretation of the Will, given an in- 
to be of 
highest value in interpreting the 
sanad. If his decision is 
paraphrased to apply to the circumstances 
of this case, I ean see that it mign 
fairly be read as follows:— 

“it must be considered, for the purpose 
of ascertaining who are to take, in the 
nature of an inheritance; the qualification 


This case was decided in 


the 


Vol; XXXI] 


to take being derived from the 
deseent: snd that qualification is boing 
male heirs. The general class is heirs; she 
qualification of the class is being male. To 
entitle any one to claim, he must show that 
he is one of the favoured class; that is, one of 
the class of male heirs. A male, descended 
from a female of the family, would not 
necessarily answer the description as, 
though a male, he need not be an heir. Such 
would be the ordinary acceptation of the 
terms. 
* * * * # * ik 

“Tt appears to me, therefore, that the 
grantor intended to designate the male 
line as the class out of which the parties 
to be benefited were to be taken, and that such 
is the natural meaning of the terms used, 
explained by the other parts of the Will; and 
such an intention appears to coincide with 
the views and natural object of the grantor.” 

The next portion of the Lord Chancellor’s 

judgment appears to have peculiar applica- 
tion. It may be paraphrased: 
“Tf instead of providing for the male 
heirs of the grantee, the grantor had 
intended to provide for all his descendants 
excluding females, why should he have 
selected the sons of females as the objects 
of his bounty, and have excluded the mothers 
of such sons and all other females? It 
would have been more natural to have 
provided for the unmarried females of the 
family of the grantee than for the sons 
of those females who might marry, and 
who would, therefore, properly belong to the 
families into which their mothers might 
have married.” 

I admit that the question is one of the 
greatest difficulty, and I do not approach 
its decision in a confident spirit, It is 
not easy to interpret the meaning of the 
drafter of a grant in 1860 when he was 
using words which were not usually used in 
English conveyances, but they nevertheless, 
are sufficiently similar to the words used 
in: English conveyances to justify an attempt 
to interpret them by analogy. I am of 
opinion, after lengthy consideration of the 
point, that the words “nearest heir male” 


parties’ 


ean only include those male persons who - 


- claim through males and not those male 

persons who claim through females. ` 
There must have been some object in 

the mind of the grantor’ when he deliber- 
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ately excluded the ladies of the family from 
inheritance, It can hardly be sugzested 
that in arriving at this decision, he was 
affected by the apprehension that owing to. 
their sex, they would be incapable of -manag- 
ing their estates, for such an apprehension 
would be of less weight after the restoration 
of the British rule in Oudh, and could 
never have been of great weight in view of 
the fact that prior to annexation, many 
ladies, and amongst them Bibi Sughra herself, 
had been the holders of taluqas. If they 
were competent to manage their taluqas 
before annexation, it would appear that they 
were competent to manage them after- 
wards. I am thus not inclined to suppose 
that any qaestion of disability of sex 
occurred to the mind of the grantor. 
What, it appears to me, did occur to his 
mind was that it was necessary to retain 
the estate impartible in case of intestacy 
and further to retain it in the family of 
the grantee from generation to generation. 
If it were permitted to devolve upon a 
married woman, it would be lost to the 
family as it would pass to the family of her 
husband. The remarks of the Lord 
Chancellor in Bernal v. Bernal (9), as to 
the inconsistency involved “in supposing 
that the testator was ready to exclude his 
inheritance and 
nevertheless ready to admit to inheritance 
the families of their husbands, afford a 
singularly pertinent argument in favour of 
my view. To suppose that the grantor 
wished to exclude daughters and yet to 
admit’ daughters’ sons to inheritance, 
involves a great inconsistency, and there is 
nothing in the terms of the grant which 
would justify its acceptance. To conelude 
this portion of the decision, I am of opinion 
that the meaning of the sanad with regard 
to succession, can be summarised as 
follows: In event of intestacy, the case of 
all relatives of legitimate descent would 
be considered, all females and those claiming 
through females would be excluded, and 
the succession would go to the surviving 
representative of the highest line how low 
soever, collaterals only being admitted in 
absence of the survival of descendants. 
Such a rule of succession would be unknown 
to any estate known to the Law of England, 
but it would follow necessarily from the 
words of the sanad itself. 
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: An argument was addressed to the 
Gourt .to the effect that it could hardly 
be -considered possible that the Crown 
intended: to exclude. daughters! sons from 
the succession as, if such had been their 
intention, many grants would have rapidly 
escheated to the Crown. This argument is 
of the nature of a~ plea ad-miseri-cordiam, 
and if the terms of the grant are sufficient to 
support the meaning that daughters’ sons are 
excluded, as I find them to be, it could 
have uo possible weight. But looking at 
the subsequent Legislation on the subject, 
it would have no weight upon the evidence 
of the intention of the Crown as shown in 
subsequent legal enactments. In the first 
place, the admitted exclusion of daughters 
is sufficiently drastic. Daughters are not 
excluded by either the Hindu or the Mu- 
hammadan Law. Yet itis admitted that 
they are excluded: under the terms .of the 
sanad. The exclusion of their sons, is a 
minor matter in comparison with their 
exclusion. They are descendants of the 
talukdar whereas their sons are primarily 
the descendants of the daughters’ husbands 
who belong to another family. Further, 
in Act I of 1869 as unamended, daughters 
are absolutely excluded in the first ten 
clauses of section 22 and a daughter's 
son is only admitted if he falls under the 
peculiar heading of clause 4. In the 
amended Act, the position of daughters and 
the sons of daughters is somewhat worse, 
Thus, even if it were possible to attach any 
weight to sentimental considerations based 
upon a hypothetical intention not disclosed 
in the terms of the grant to preserve 


the property to the descendants of the 
talukdar, it would appear that the 
Legislature has subsequently shown a 
direct intention to place daughters and 


daughters’ sons in a position inferior to that 
of any other descendants of the intestate. 

Such being the veiw that I take, I 
dertermine that although the succession is 
regulated under the terms of the sanad, 
the appellants in neither appeal have title 
under its terms. It is not necessary to 
decide whether Ghulam Abbas Khan has 
a right preferential to Agha Muhammad 
Jafar. Such decision involves the supposition 
that each has a right, and I find that 
neither has a right under the terms of 
the sanad, I am further not called upon 
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to decido who is entitled to succeed under 
the terms of the sanad, or whether the 
grant has in the circumstances escheated 
to the Crown. The appellants have no 
title under the terms of the sanad or under 
the provisions of the Shia Muhammadan 
Law. Under the provisions of the latter 
law, they are excluded by their mothers. 
As I find that they have mno title to 
succeed, it is unnecessary to decide the 
points raised by the respondents as to 
limitation and champerty. The appeals 
fail and are dismissed. The appellants 
will pay their own costs and those of the 
respondents. 

KawHaiYA Lat, A. J. C.—The dispute in 
this case relates to the Maniarpur Estate, 
which originally belonged to Bachgoti 
Khanzadas, who became converts to Muham- 
madanism and adopted the Shia faith, 
The last holder of the estate at the time 
of the annexation was Bibi Sughra, the 
sole daughter of Basawan Khan. The 
Summary Settlement was made with her 
by the British Government, and a 
primogeniture sanad was granted to her 
sometime in 1862. She died on the lith 
November 1865. The lists appended to 
Act I of 1869 had been prepared before 
her death, and she was entered as No, 
228 in list No. I and as No. 100 in list 
No. IL, when the said Act was passed. 
The delay, which attended the passing of 
Act I of 1869 owing to the dropping cf 
the first Bil in consequence of some 
differences between the Government of 
India and Sir Charles Wingfield the then 
‘Chief Commissioner of Oudh who questioned 
the policy of giving an absolute power of 
alienation to the talukdars, led to the in- 


clusion in many instances in the lista 
appended to that Act of the names of 
persons who had died before the Act 


came into force, and the effect was that, 
though the persons recorded in the lists, 
whether dead or alive, were declared to 
be talukdars for the purposes of the Act, 
yet their heirs and legatees were excluded 
from the operation of the Act by reason of the 
definitions of those terms given in the Act, 
asit stood at the time. In Muhammad Abdus- 
samad v. Qurban Husain (11) and Thakur Sheo 


(11) 26 A. 119; 6 Bom. L. R, 238; 8 O. W. N. 201; 81 
I. A. 80 (P. O.). 
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Sinah v. Rant Raghubans Kunwar (1), their 
Lordships of the Privy Council held that Act 
I of 1859 did not apply tothe estates held 
by such heirs or-legatees from before the 


date when the Act came into force. An 
attempt was made ‘by U. P. Act 
THT of "910 -to amend the definitions 


of the words "heirs" ard“legatees.” so as 
to include persons who got an estate by in- 
heritance or bequest priorto the 13th January 
1869, when Act I of 1869 came into force. 
But the Legislature 
amendment did not give retrospective opera- 
tion to the amended definitions when theeffect 
of the retrospective operation would have been 
. to vest in or confer upon any person any right 
or title to any estate or any portion 
thereof or any interest therein, which was 
at the commencement of the amended Act 
vested in any other person, who would have 
been entitled to retain the same if the 
amended Act had not been passed, Sec- 
tion 20 of the amended Act accordingly 
provided that the right or title of such 
other person shall not be affected by 
anything contained in the amending sections, 
to which retrospective effect was assigned. 
The amendment aimed at remedying the 
difference which the entries of the names 
of dead men in the lists appended to Act 
I of 1869 made iu the devolution of the 
estate, but it left all vested interests 
untouched, © ` 


Sughra Bibi left no husband or children 
surviving her.- Her father had by another 
wife, named Musammat - Batasa, four sons, 
Jafar Ali Kan, Hasan Ali, Khan, Baqar 
Ali Khan an! Akbar Ali Khan. Section 8, 
clause (2), r» d with section 10 of Act I 
of 1869. raises a conclusive presumption that 
her estate was impartible and devolved by 
£ family custom on a single heir. Jafar 
Ali Khan, the eldest son of Musammat 
Baíasa, was, it is admitted, alive on the 
date of Bibi Saghra’s death. The person 
who was entitled to succeed to the property of 
Bibi, Sughra, according to the oustom of 
the family, was in the circumstances Jafar 
Ali Khan. Sughra Bibi, however, bequeathed 
her entire property on the 29th June 
1862 "to her youngest step-brother, Akbar 
_Ali Khan, He succeeded to the property 
and was alive. on the date when Act I of 
1869 was passed, 
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: On the 2rd July 1869, Akbar Ali Khan 
made a gift of 39 villages, since consoli- 
dated into 31 villages, forming part of the, 
Mauiarpur Estate, to his wife, Bibi Tlahi 
Khanam, in lieu of her dower (Exhibit 
81). On the 29th June 1871, he executed 
a Will, beqneathine the remainder of hia 
estate to her (Exhibit 199). On the 15th 
July 1871, he died leaving a widow, Bibi 
Ilahi Khanam, six daughters, who are 
defendants Nos. lio 6 in these suits, and 
& nephew, Ghulam Husain Khan, the son of 
his elder brother, Hasan Ali Khan, surviving 
him. His brothers had died before. The 


' name of Bibi Ilahi Khanam was entered in 


the revenue papers after his death. Bibi 
Nahi Khanam: made a gift of six villages, 
forming part of the Maniarpur Estate. infavour 
of her daughters on the 13th December 
1877. She died on the 20th April 1899, 
A contest thereupon arose between her 
nephew Ghulam  Hnusain Khan, son of 
Hasan Ali Khan, :nd her daughters for 
succession to the estate. The daughters 
took possession and succeeded in getting 
mutation effected in their favour. Ghulam 
Hnsain Khan then filed a suit against the 
daughters, claiming that the family had 
preserved Hindu customs and was enverned 
by the Hindu Law, that Bibi Hahi 
Khanam had a life-interest in the estate, 
and that, by virtue of a family custom, 
daughters were excluded from inheritance. 
The daughters denied the existence of the 
alleged custom and pleaded that the 
estate was not governed by the Hindu 
Law. The snit was dismissed by the 
Subordinate Judge of ‘Snitanpur on the 
18th June 19 3 on the ground that 


- Ghulam Husain Khan had failed to establish 


the custom set up by him. There was 
no appeal from that decision to this Court, 

Akbar Ali Khan, the brother of Bibi 
Ilahi Kbanam, then sued the daughters 
for the possession of the estate, elaiming title 
under clause (6) of section 22 of Act I of 1869 
in preference to the- daughters. The 
Subordinate Judge, following the decision. 
of this Court in Hae Jagatpal Singh v. 
Thakurain Balraj Kuar (3), held that Act 
I of 1869 applied to the estate of Bibi 
Ilahi Khanam and decreed the claim. The 
decision on which the learned Subordinate 
Judge relied was, however, subsequently 
set aside by their Lordships of the Privy 
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Council in Thakurain Balraj Kunwar v. Rae 
Jagatpal Singh (2). This Court on appeal, 
therefore, set aside the decision of the Suab- 
ordinate Judge and dismissed the suit. It 
held that on the death of Sughra Bibi, the 
person who would have succeeded to the estate 
under section 22, was her eldest brother, not 
the youngest, and that the person who would 
have succeeded Akbar Ali Khan was 
Ghulam Husain Khan, his elder brother’s 
son, rather than his widow, thereby 
rendering Act I of 1859 inapplicable to 
the estate. An attempt was made during 
the hearing of that appeal to claim the 
estate under the sana, but it was held that 
no relief could be granted under the sanad, 
because no such ground of title was asserted 
in the pleadings [Musammat Umatul Fatima 
v. Asghar Ali Khan (4).] 


Musammat Asghari and Musammat 
Ruqaiys, two of the daughters of Bibi 
Ilahi Khanam, afterwards applied 


to the Revenue Court for a partition of 
their 2/6ths share. They were opposed 
by | Musammat  Ümmatul Fatima, the 
eldest daughter of Bibi Ilahi Khanam, 
who set upa right to the whole estate 
on the ground that she was entitled to it 
according to the rule of  primogeniture 
laid down in the  sanad. The Revenue 
Court referred the parties to the Civil 
Court., A suit was then filed by -Musammat 
Asghari and Musammat Rugaiya against 
their sisters, Musammat Ummatul Fatima, 
Musammat Batul, Musammat Kaniz and 
Musammat Haidri for a declaration of 
their right to obtain partition of their 
2/6ths share. They pleaded that the 
property was governed by the Shia Law 
and that they were entitled to a 2/6ths 
share by inheritance from their mother. 
On behalf of Musammat Ummatul Fatima, 
who set up the right of her eldest son 
to succeed to the estate as the eldest 
representative of the senior line, reliance 
was placed on the sunad by which females 
were excluded from the inheritance. The 
Counsel for the plaintiffs conceded thatthe 
estate was governed by the sanad, but 
contended that, as neither party was 
entitled under the sanad, the plaintiffs 
were entitled to succeed on their possessory 
title, The Court of first instance accepted 
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that contention and gave the plaintiffs a 
decree on the strength of their possession, 
which was confirmed on appeal. 


The present suit was then. brought by 
Agha Muhammad Jafar, the eldest son 
of Musammat Ummatul Fatima ‘who is 
the eldest daughter of Bibi Ilahi Khanam, 
for possession of the estate and mesne 
profits, claiming the estate under the sanad 
as the eldest male member of the senior 
line. He joined with him the transferees 
of a portion of his interest as co-plaintiffs 
in the suit. Another suit was instituted 
b Ghulam Abbas Khan, son of Musammat 
Batul, the second daughter of Bibi Llahi 
Khanam, claiming that he was entitled 
to it according to the rule of primogeniture 
contained in the sanad, by reason of his being 
the eldest grandson of Bibi Ilahi Khanam. 
He joined with him Babu Bhan Pratab Sahi, 
the transferee of a portion of his interest, 
as & co-plaintif in the suit.. Musammat 
Ummatul Fatima and Musammat Batul 
naturally supported -their respective sons 
and also claimed alternately a right to suc- 
ceed to the estate under the Muhammadan 
Law. Theconteution of the other daughters 
was that either Act I of 1869 or the Muham- 
madan Law governed the estate, and that the 
daughters were entitlel by custom to inherit 
the property of their mother, It was further 
pleaded that the sales effected by Gulam 
Abbas Khan and Agha Muhammad Jafar of 
their alleged shares in the estate were cham- 
pertous and not legally enforceable, and that 
the six villages given by Bibi [lahi Khanam 
to her daughters in her life time, should be 
exempted from the claim. 


The learned Subordinate Judge found that 
the estate had devolved on Akbar Ali Khan 
under a bequest made by Sughra Bibi before 
Act Iof 1869 came into force and was not, 
therefore, governed by that Act, that Akbar 
Ali Khan gave39 villages to his wife Bibi Nahi 
Khanam, which were afterwards consolidated 
into 31 villages, and also bequeathed the rest 
of his estate to her, that Bibi Ilahi Khanam 
gave six villages in her life-time to her 
daughters in regard to which no suit was 
maintainable, and that the rule of succession 
given in the sanad applied to the estate so long 
as it was in the hands of Sughra Bibi, but 
did not apply to it after it had passed from 
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her by alienation or bequest to another per. 
son. In other words, he held that the rule 
of devolution laid down in the sanad was in- 
tended to apply to euses of inheritance, but 
not to cases of tranfers inter vivos or bequests 
where the effect of the transfer or bequest 
was to pass the property to a person who 
was not a falukdar or. the immediate heir 
of a talukdar within the meaning of sections 
14 and 15 of Act I of 1869, He, therefore, 
dismissed the claims of the plaintiffs and de- 
elared that the daughters of Bibi Ilahi 
Khanam were entitled. to inherit such portion 
of the estate as Bibi Ilahi Khanam had not 
disposed of in her life-time; under the 
Muhammadan Law in preference to the 
plaintiffs. 


_ tis not disputed in these appeals that six 
specific villages, forming part of theestate, were 
given by Bibi Ilahi Khanam in her life-time 
to her daughters. All that is contended is 
that the gift did not convey anything more 
than an under-proprietary right in the said 
villages, but the deed of gift (Exhibit Al) 
shows that the donor purported to convey all 
the rights she possessed in the property given 
without the reservation of any superior pro- 
prietary interest or of rent, with which an 
under-proprietor, is ordinarily chargeable. 
It is clear, therefore, that the entire proprie- 
tary rights held by Bibi ilahi Khanam, which 
were conveyed by the said gift, passed to her 

. daughters, and that no suit by any of the 
plaintiffs in regard to the villages comprised 
in the deed of gift, is maintainable. 


The dispute between the parties is mainly 
clustered round the remainder of the property 
and the first question raised during the hear- 
ing was, whether section 14 of Act I of 1869 
brought the estate within the purview of the 
Act. Sughra Bibi was a talukdar, and had 
a right under the sanad to bequeath her 
. estate to any one she liked. She bequeathed 
it to a person who was notin the preseribed 
: line -of succession or, in other words, was 
not a person to whom the estate would have 
< descended according to the family custom 
or under Act T of 1869, had the testator died 
after that Act came into force. The scope of 
section 14 of Act I of 1869 is wide enough to 
cover transfers made by talukdars or grantees 
before that Act came into force, but as 
: observed in Thakuruin Balra) Kunwar v. Rae 
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Jagatpal Singh (2) the person referred to in 
that section, is the immediate person who 
would have been entitled to the estate under 
the Act, had the owner died intestate after the 
Act came into force without making any 
transfer. 

It is contended that a person who would 
have succeeded to the estate had Sughra Bibi 
died after Act I of 1869 came into force 
was a person to whom a transfer or bequest 
would have carried the privileges conferred 
by section 14 of the Act. But the person 
to whom a transfer could have been made 
with the consequences referred to in that 
section, would vary according to the date on 
which the succession opened out owing to the 
death or gurvival of nearer relations, and it 
would be unreasonable to apply the rule of suc- 
cession provided by' the Act for determining 
that person, by assuming that the talukdar or 
grautee in question had died after the Act 
came into forcé, and not making a similar 
assmuption in favour of other persons of the 
same class, who were alive onthe date when 
the succession opened out. There is nothing in 
that section to indicate thatthe words 

would have succeeded,” were merely 
descriptive of a certain class falling within 
the specifie clause of section 22, applicable to 
‘the case, because within each class, the right 
of the person entitled to succession, is 
determined by seniority and survival in the 
which are 
governed by the rule of descent on a single 
heir. According to section 15 of ActI of 
1859, where an -state is transferred or 
bequeathed toa person who is neither a 
talukdar nor a grantee nor a person who 
would have succeeded to the estat» under the 
Act had the transferor died intestate and 
without making a transfer, the rule of 
succession laid down in the Act, does not 
govern the transferee or legatee, whether 
the transfer or bequest was made before Act 
Iof 1869 came into force or afterwards. 
Akbar Ali Khan was not, therefore, governed 
by Act I of 1869. 

The next question is whether the devolution 
of his estate was governed by the sanad or by 
the Mnhammadan Law. Section 3 of the 
Crown Grants Act (XV of 1£95) provides 
that all provisions, restrictions, conditions 
and limitations, contained in any grant cr 
other transfer of land or any interest therein, 
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made by the Government before or after the 
Act came into force, shall be valid and take 
effect according to their tenor, any rule of 
law, Statute, or enactment of the Legislature 
to the contrary notwithstanding. In Thakur 
Sheo Singh v. Rani Raghubns Kunwar (1) their 
‘Lordships ofthe Privy Council accordingly 
held that in cases where Act I of 1859 does 
not ar ply, the rule of descent laid down in the 
sanad supersedes the personal Jaw of tbe 
grantee. 


The sanad does not, however, explicitly say 
whether the rule of descent laid down in it, is 
equally applicable to persons to whom the 
estate or any portion of it may be transferred 
or bequeathed by the holder of the sanad or 
his heir in his life-time. It does not specify 
whether by the exclusion of females is meant 
the exclusion of every one of their line even 
wher no paternal kinsmen are in existence; 
and it leaves further open whether among the 
male descendants of females, preferen^e is to 
be adjudged by age or by the seniority of age 
and line, where they are of the same degree. 
Apart from usage, there is no such thing as a 
rule of primogeniture known to the Hindu or 
Muhammadan Law. According to the English 
rules of primogeniture governing the descent 
of estates in fee simple, males exclude females 
of equal degree, and in the absence of 
. puch males, females of equa degree. inherit 
together as co-heiresses. 


The sanad does not, therefore, ollow radopt 
&ny known or recognized system of law, and 
its interpretation must largely depend on the 
language used in the sanad itself, and such 
evidences of contemporaneous exposition as 
may be gathered from the official papers of 
the time. 

The sanad granted to Sughra Bibi was 
in the form given at page 514 of Chhail 
. Behari Lals Talukdari Law of Oudh. 1t 
is divided into three paragraphs. 
first paragraph, after referring to the 
confiscation- of. prcprietary rights. in the 
soll of Oudh by the Proclamation of March 
1858 and the corferment of the full pro- 
prietary right, title and possession of the 
estate of Maniarpur, consisting of the 
villages specified in the list attached to 
the kubuliat, on Sughra Bibi, goes on to 
Bay: —- i 

“Therefore, this sanad ia giyen you in 
order ilat it nay Le known to all, whom it 
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may concern, that the above estate Maniar- 
pur has been conferred upon you and your 
heirs for ever, subject to, the payment of 
such annual revenue as may from time to 
time be imposed, and to the conditions of 
surrendering all arms, destroying all forts, 
preventing and řeporting erime, rendering 
any service you may he called upon to 
perform, and of showing constant good faith, 
loyalty, zeal and attachment to the British 
Government, ‘according to the provisions 
of the engagement which you have 
executed, the breach of any one of which 
at any time shall be held to annul the 
right and title now conferred on you and 
your heirs." 

The second — states:—“It is 
another condition .of this grant that in 
the event of your dying intestate or of 


‘any of your successors dying intestate, the 


estate shall descend to the nearest male 
heir according to the rule of primogeniture, 
but you and all your successors shall. 
have full power to. alienate .the estate, 
either in whole or in part, by sale, 
mortgage, gift, bequest or adoption to 
whomsoever you please.” 

The third paragraph 
also a condition , of this grant that you 
wil, so far as is in your power, promote 
the agricultural prosperity. of . your, estate, 
and that all holding under. you shall be 
secured in the ‘possession of all the 
subordinate rights they formerly enjoyed. 
As long as the above. obligations are 
observed by you and your heirs in good faith. 
so long will the British Government 
maintain you and your heirs as proprietors 
of the above-mentioned estate, in confirmation : 
of which I herewith attach my seal and 
signature." f 

It is noticeable that the word "heirs 
occurs in the sanad in four different 
places, and has apparently been used tc 
signify persons successively inheriting the 
estate under the sanad. In the second 
paragraph, however, in dealing with the 
question of intestate succession, the word 
"heir" is used once to denote the person 
entitled to succeed acccrding to the rule 
ef primogeniture, and the the word 
"suecessors" is used in two different 
places in. connection with the rule ct 
descent and the rightcf alienation The 
meaning of the word “successor” varies in 
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different documents and Statutes according 
to the context, and, though it literally 
means “he that followeth or cometh in 
another's place," it is applied as much to 
successors by inheritance or operation of 
law as to successors by testamentary dis- 
position, voluntary alienation or change 
of incumbents. If a word is capable of 
a restricted as well as an extended 
meaning, the principle of interpretation 
_is to assign to it the meaning which 
the context warrants. The paragraph in 
which the word occurs, begins with a 
reference to intestate succession and is 
followed }y the laying down of 2 rule 
to govern that succession, with an 
antithetical clause indicating that the 
rule of succession therein Jaid down shall 


not prevent the grantee and his or her 
successors from alienating the estate 
forming the subject of the grant. If the 


rule of descent laid down in the sanad be 
held to apply to all transferees, it is 
obvious that it shonld apply to vendees, 
morigagees, donees, legatees and adopted 
sons alike. To apply the rule of descent 
to legatees and adopted sons, where 
adoption is notrecognised by the personal 
or customary law, and to exelude vendees, 
mortgagees and donees from its application, 
would not be consistent, for all theses 
classes of persons are dealt with in one 
and the same clause and treated as 
transferees. The reasonable inference from 
the context is that the word “successors” 
is used in connection with the rule of 
descent to denote successive heirs or persons 
succeeding to the intestate or undisposed 
of residue, rather than persons in whose 
favour a transfer or bequest might be made 
by the owner in his life-time. - 


A change in the language is generally 
due either to the exigencies of style or 
to a desire to restrict or widen the 
significance. Adverting to the rule that 
if the meaning of a word cannot be 
ascertained from a section itself, its 
meaning can be ascertained from the use 
of that word in other parts cf the Act, 
Maxwell says: “But just as the presumption 
that the same meaning is intended for the 
same expression in every part ofan Act 
is, as we have seen, not of much weight, 
so the presumption of a change of 
intention from „a change of language 
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(of no great weight in the construction of 
any documents) seems entitled to less 
weight in the construction of a Statute 
than in any ‘other case; for the variation 
is sometimes to be accounted for by a 
mere desire of improving the graces of 
style, and of avoiding the repeated use of the 
same words, and oftén from the circumstance 
that the Act has been compiled from 
different sources; and further, from 
the alterations and additions from various 
hands which the Acts undergo in their 
progress through Parliament”—(Maxwell 
on the Interpretation of Statutes, 4th 
edition, page 482)*. What applies to Acts, 
applies with equal force to documents 
written by less skilful hands, specially 
where, as I shall show hereafter, additions 
are made to snch documents from time 


to time. It is probable that the word 
successors’ was then considered more 
.appropriate to signify successive heirs 


than the word "eire" itself, which would 
not have included an adopted son, where 
adoption was not recognized by the per- 
sonal or customary law. It is true that 
the sanad makes the rule of descent laid 
down therein a condition of the grant, 
but it is a condition of the grant only to 
the extent therein specified. What it 
practically declares is:— "In the event of 
you or any of your successors dying 
intestate, the estate shall descend to the 
nearest male heir according to the rule of 
primogeniture, but 


you and all your 
successors shall have full power to take 
the estate ont of the rule by alienating 


it either 


in whole or in part by sale, 
mortgage, gift, bequest or adoption to 
whomsoever you like.” The juxtaposition 


of the two clauses shows that what follows, 
limits, restricts or qualifies the preceding. 
Had the intention been otherwise, one would 
have expected the sunad to say so un- 
equivocally or at least to put it in sucha 
form as to indicate unmistakeably that 
the grantee and his successors would have 
full power to alienate the estate in whole 
or in the part, but it was a condition of 
the grant that in the event of the grantee 


. or any of his suecessors or assigns dying 


intestate, the estate would descend to the 
nearest male heir according to the rule of 
primogeniture. A previous reference to the 


—_— aana aan T 
*See Fifth Edition, page 680.—Gd mE 
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transfers might possibly have indicated 
the kind of successor intended or referred 
to in the clause which followed. As it now 
stands, the rule of descent is qualified 
by the conditions under which the estate 
may go out of the rule. It is suggested 
that the object of adding the clanse about 
the alienation was to obviate an impression 
that the sanad intended to grant an estate 
tail male, but no estate tail male can be 
ereated unless a body is specified. The 
object of introducing the rule of primogeniture 
was to prevent the disintegration of the 
estate by partition, but the framers of the 
sanad must have foreseen its disintegration 
when they provided for its voluntary 
alienation by means of sale, mortgage, 
gift or bequest, and it can hardly be 
supposed that they “intended to make the 
rule of primogeniture applicable to every 
portion to split out of the estate; for 
partition, though involuntary, if burdened 
with such a rule, could not have made much 
greater difference. Any other interpretation 
would make the rule of primogeniture 
applicable to every plot of land which a 
talukdar or grantee may transfer or bequeath 
for building a shop or house to any shop- 
keeper or resident of the village, whose other 
property would be governed by the ordinary 
law. In cases of mortgage, the equity of 
redemption forms part of the  undisposed 
of residue, and would naturally be  go- 
verned by the rule of primogeniture, but 
it is hardly likely that the intention was 
that ephemeral rights like those of a 
mortgagee should be governed by the rule 
.any more than the rights acquired hy 
lessees under leases granted by the holder 


of the sanad for fixed periods or in 
perpetuity. 

The history of the conditions and 
circumstances under which the rule of 


primogeniture was introduced into the sanad, 
also bears out the above interpretation. 

In the case of ancient documents, evidence 
is admissible as to the interpretation placed 
upon them by -persons who lived at or 
-about a time not remote from the time 
of the execution of the document. Oom- 
menting.on this rnle, Norton observes:— 


r “The longer’ the period that elapses 
between the time’ of executing and the time 


‘of interpreting a document, the greater is 
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the difficulty in obtaining direct evidence 
as to the meaning of the words employed; 
and if the document is very ancient, the 
difficulty becomes insuperable. When this 
is the case, the meaning of the words can 
sometimes bearrived at with a fair degree 
of certainty by ascertaining what was the 
interpretation placed on the document 
immediately after its execution. The pro- 
bability is great that at the time there 
were some persons whose interest it was 


to insist upon the document being 
properly interpreted, and the fact 
that a particular interpretation was 


then placed on it, affords a great probability 
of the correctness of such particular inter- 
pretation; and this probability is increased, 
if it is found that during a long course of 
years such interpretation has been acquiesced 
in."—(Norton on Deeds, p. 140). The 
rule applies with greater force to the 
exposition of old grants, containing general 
words capable of more than one interpre- 
tation made by the author of the grant 
at or about the time when the grant was 
made, for there can be no hetter exponent of 
a grant than the grantor himself. In Qulab- 
das Jugjivandas v. Collector of Surat (12), their 
Lordships of the Privy Council, in constru- 
ing a grant made by the then Governor 
of Bombay to a person who held an office 
before under the Nawab of Surat, observed 
that the construction might be aided by a 
consideration of the minute then issued by 
the Governor of Bombay, and the sur- 
rounding circumstances under which ard the 
occasion in connection with which the grant 
was made. In Raghojirao Saheb v. Laks’manrao 
Saheb(7), where certain words used in a grant 
were capable of a restricted and an ex- 
tended interpretation, their Lordships of the 
Privy Council went into the entire history 
of the family and the official documents 
relating to the grant to ascertain its true 
meaning on the principle of contemporanea 
ewpositto as a guide to its interpretation, In 
Thakur Sheo Singh v. Rani kaghubans Kunwar 
(1: Sir Arthur Wilson, who delivered the 
judgment of the Judicial Committee, similarly 
referred to the history of the grant and the 
correspondence showing the development of 
the policy of the Government in connecticn 


(12) 3 B. 186 (P. 0:); 6 L A. 64, 


a 
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with different talugqas to ascertain whether 
the rule of descent Jaid down inthe sanad 
was applicable to the estate in supersession 
of the ordinary law. 

ʻA careful study of the correspondence 
hetween Lord Canning, the author of the 
grant, and Sir Charles Wingfield, the then 
Chief Commissioner .of Oudh, relating to 
the desirability of introducing the rule of 
primogeniture in the sanads which has been 
summarized by Mr. Sykes in his introduc- 
tion to the Compendium of the Oudh Taluk- 
dari Law, pages 80 to 109, discloses an 
unmistakable clue as to what Lord Canning 
actually intended, when he permitted the 
clause relating to primogeniture to be added 
to the sanads. The rights recognized by 
the sanads were those determined in the 
Summary Settlement of 1858-59, and the 
sanads as originally issued did not contain 
any rule of descent in regard to the estate. 
On the completion of the Summary Set- 
tlement, the Government of India intimated 
to the Chief Commissioner of Oudh their 
decision to maintain the talukdars in pos- 
session of the 'alugas for which they had 
been permitted to engage, and directed the 
Chief Commissioner to issue sanads under 
their authority, giving them a permanent, 
heritable and transferable proprietary right.— 
‘(Vide the letter dated the 10th October 
1859, appended to Act I of 1869). 

The. Chief Commissioner prepared a farm 
of sanad, and sent it to the Government 
of India for approval on the 15th October 
1859, The Government of India madea few 
.verbal alterations in the draft and sent the 
revised form with their letter, dated the 
19th. October 1859, to the Chief Commis- 
sioner of Oudh for adoption.—(Vide the 
letter of that date appended to Act I of 
1869 and printed with the revised form of 
sanad at page 32 of the Ondh Papers for 
"i and Syke’s Compendium, Appendix 
E. 


On the 26th October 1859, a 
was held by Lord Canning at Lucknow, 
which was attended by about one bundred 
and fifty talukdars, to each of whom a 
sanad was granted in the form approved 
without any reference to the rule of primo- 
geniture. 

On the 11th October 1859. the Chief 
Commissioner : had meanwhile issued a cir- 
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eular, calling upon the Commissioners of 
Divisions to furnish a list “of the talugas 
in which the law of primogeniture prevailed 
in opposition to the Hindu Law of succes- 
sion, such as are known as having a gaddi, 
and. resemble- the magnates of continental 
Europe." On the l*th January 1860, the 
Government of India called for a copy of 
the said circular and the correspondence 
which had taken place between the Com- 
missioner of Lucknow and the Chief Com 
missioner in connection with it. In forwarding 
the copies of that correspondence, the Chief 
Commissioner opened a discussion with the 
Government of India on ‘the rule of 
succession in talugas, observing that in 
about 30 families, succession was regulated 
by the rule of primogeniture, but in the 
greater number of £alugas, the rule of 
primogeniture was not in force, and 
recommending that in order to prevent a 
sub-division of their estate into a multitude 
of petty holdings by impoverished pro- 
prietors, it might be made a condition of 
the gift of each estate that the property 
shall not be subject to sub-division (Oudh 
Papers for 1861, page 47). On the 10th 
March 1860, the Government of India, in 
replying to what the Chief Commissioner 
had proposed, said — 


“As respecta the law of primogeniture, 
Jam directed to observe that the condition 
which you propose to insertinthesanads which 
remain to-be conferred, is much too stringent, 
It would limit the power of the talukdar over 
his estate to a degree which is not con- 
sistent with the promise of the Governor- 
General that his right shall be hereditary 
and transferable. lt would also have 
the evil effect of a law of entail in leading 
to the retention ^ of large estates by an 
impoverished proprietor, in the not unfre- 
quent case of long continued extravagance 
and  wastefulness. The Governor-General 
has no doubt that each talugdar ought. 
to be left free to dispose of his estate in 
whole or in part. as he pleases, either by 
sale, gift, or bequest. But when a talugdar 
dies intestate, his Excellency agrees with 
you in thinking it desirable that the estate 
should devolve on the nearest male heir 
according to the rule of primogeniture, 
applicable at present to estates having a 
gaddi." The Government of India agreed 
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to a primogeniture sanad being granted to 
persons who were willing t5 surrender the 
old sanads, and went on to say— 

“The Governor-General recognises the 
advantage of encouraging the inheritance 
of landed estates by primogeniture, or, at 
least, the transmission of them undivided to 
one heir; but the most “that can be done 
towards bringing this about, wil be to 
make it a condition with those to whom 
sanads have not yet been granted, that if 
they die without having disposed of the 
succession ‘to their estates, that svccession 
shall follow the rule observed in the 
families which have a gaddi in Oudh, and 
not the rule of partition. The first of 
these rules, though not the one most 
prevalent in the Province, is certainly well 
aaa there.”-—-(Jbid., pages 49 and 
50. 


The Governor-General obviously meant 
that the succession was to be governed 
by the rule of primogeniture or the descent 
of property undivided to a single heir, if the 
grantee had not already “disposed of the 
succession" to his estate in his life-time, 
and though the Chief Commissioner in his 
subsequent letters reiterated that the gaddi 
‘or law of primogeniture should be declared 
by the Governor-General to be the rule 
of succession to all considerable landed 
estates in Onudh, the Governor-General 
adhered to the view he had originally express- 
ed and in hisletter of the 17th July 1860 
.wrote as follows:—‘““The Governor-General 
agreed with the Chief Commissicner in think- 
„iog it desirable that all talugas should devolve 
on the nearest male heir, according to the 
, rule of primogeniture at p applicable to 
“estates having a. gaddi..........«. 

But the Governor-General i in | Oouncil wil not 
. consent to limit the absolute power over his 
. estate, which has been guaranteed to every 
talugdar in Oudh, and is convinced that the 
existence of such a power is just as essential 
. to the prosperity of the Province and to the 
maintenance of a landed. aristocracy on a 
sound footing as the extension of the rule 
of primogeniture in cases of intestacy. 
. As, on the one hand, it will be in the 
. power of every talukdar to 
making a Will and sn to allow his estate to 
devolve undivided on his nearest heir, or, 


., if, childless, to adopt a son who will inherit . 
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the whole of his estate, or to bequeath it 
by Will to any one person whom he may 
wish to designate as his successor, so, on 
the other hand, it is right that he should 
be at liberty to bequeath his estate to 
more than one person, in accordance with 
Hindu or Muhammadan Law; or otherwise, 
as may suit his pleasure. Though the 
present holder of a taluqa may be in favour 
of the rule of primogeniture, his successor may 
be of a different opinion: and His Eacellercy 
in Council would not deprive taluqdars in all 
future generations, of the power of bequeathing 
thetr estates in accordance with their own views. 
To deny them this power, would be in 
effect to establish a strict entail so far 
as bequests are concerned, and would 
operate at least as injurionsly in one direc- 
tion as the existing rule of partition does 
in another. If opinion among the talukdars 
is in favour of primogeniture and the 
maintenance of their estates undivided in 
the hands of one member of the family, 
partition will be rare. Partition by bequest 


-. will be especially rare, for Wills are said 


to be at present unknown in Ondh, and 
natives general are ‘supposed to be averse 
to them; and to partition by sale, mortgage 
or gift, the Chief Commissioner himself is 
not averse.” In conclusion, tle Governor- 
General authorised the Chief Commissioner 
to issue new sanads declaring in addition - 
to the conditions already sanctioned by the 
Governor-General that the estate in case 
of intestacy shall descend to the nearest 
male heir, and adding by way of a proviso 
that the talugdar has full power to alienate. 
his estate either in whole or in part by 
sale, mortgage, gift, bequest or adoption 
to whomsoever he pleases. 


In regard to the taluqdars in whose 
family the rule of primogeniture prevailed 
from before, His Excellency pointed out 
that there was no necessity for calling upon 
them to declare in formal terms whether 
they were desirous that the rule of primo- 
geniture should be applicable to their 
estates or not, because their estates would 
pass incase of intestacy as before, but any 
talukdar of that class might be permitted ' 
to give up his sanad and to receive in 
lieu thereof ancther in which the rule of 
primogeniture shall be expressly recognized 
as applicable to his estate and family, and 
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in which'it shall be declared that the title 
conferred on him by the Governor-General 
included a full right to dispose of his 
estate as he pleased during his life-time and 
by bequest or adoption at his death. (Ibdd., 
pages 65 to 67). 


À rule of descent was added in the sanad 
in accordance with the above direction, and 
fresh sanads, containing the new clause, 
were issued toalarge number of talugdars 
who expressed their wish to the adoption 
of the ule. Theletter ofthe Government 
of India permitting the addition of the 
clause sufficiently indicates that the rule 
was only to be applied, if the holder of 
the sanad had not disposed of his estate 
by sale, mortgage, gift, bequest or adoption, 
for it recognised that “though the present 
holderof a taluqg may be in favour of the 
rule of primogeniture, his successor may 
be of. a different opinion. In reviewing 
the Oudh Administration Report for 1850-61, 
ihe Governor.Generalin Council, referring 
_to the new sanads issued under their 
authority, recounted what they had done 
and observed: — His Excellency the Governor- 
. General in Council has during thé year passed 
final orders on the question of making primo- 
_geniture the rule of succession in great 
_talukdart families. His  Mxeellency has 
refused to restrict in the smallest degree 
the power of talukdars to dispose of their 
estates during their life-time, or bequeath 
them by Willat their death, in any way 
and to whomsoever they please: This right 
“was guaranteed by the terms of the sanad 
granted at the darbar held by His Excel- 
lency at Lucknow in 1859, at which the 
settlement ‘made with the talukdars was 
declared finaland perpetual. His Excellency, 
however, expressed his opinion that whenever 
a talukdar died intestate, it would be 
advisable if his estate devolved entirely to 
one heir, instead of being subjected to 
, division amongst several. He, therefore, 
_ authorised the insertion of a fresh clause in 
the sanads granted to thcse  lalukdars in 
whose families the raj or gaddi had not 
hitherto existed, and who expressed their 
desire to adopt such a rule, making it a 
condition of the grant by Government that 


_ the estate should, in the event of the 
intestacy „of the  £alukdar or any of his 
descendants, be subject to the rule of 
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primogeniture. These instructions have 
been carried out, the wishes of the several 
talukdars have been  ascertaified, and 
fresh sanads, containing the new clause, 
have been issued whenever necessary." (Ibid. 
for 1865, page 34). 

On behalf of one of the plaintiffs-appel- 
lants, reliance is placed on a Bill introduced 
by Lord Canning on the 12th March 1862 
to regulate the succession to and the rights 
in respect of certain #alugas and granted 
estates in Oudh, clause 2 of which provid- 
ed: Lu 

"Any person to whom nk such talukdar 
or grantor shall, before the passing of the 
Act, have transferred or bequeathed, or 
shall hereafter transfer or bequeath, any 
interest in the whole or in any part of 
any taluga or granted estate in manner 
aforesaid, and his heirs, successors, and 
assigns shall have the same rights and 
powers in regard to the transfer or 
bequest of the interest to which he shall 
have succeeded, cr to which he shall 
succeed under such transfer or bequest, 
and shall hold the same subject to the 
same rules of succession as the original 
talukdar or grantee, subject, however, to 
the express terms and conditions of such 
transfer or  bequest,"(Oudh Papers for 
1885, page 86). 


Lord Canning in introducing that Bill 
observed that it only declared the 
principle more formally upon which the 
grants were based and provided in detail 
for the manner in which the rule of 
primogeniture wasto take effect (Ibid. 
page 91). But a referenco to the Bill 
shows that clause (2) gave power to the 
holder of the sanad or grantee to vary 
the rule of succession laid down in the 
grant by the express terms and conditions 
of his transfer or bequest, and clause (4), 
which described the rule of descent 
according to the law of primogeniture, was 
declared to be applicable only to cases in 
which the holder of the sanad had died 
without having transferred or bequeathed 


his estate. Jt is significant that before the 
Bill was introduced, the question of 
succession according to the rule of 
primogeniture was considered by the 


. Secretary of State, Sir Charles Wood, who had 


meanwhile an opportunity of discussing the 
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matter personally with Sir Charles 
Wingfield. He communicated his views 
to Lord Canniug by a despatch dated the 
17th August 1861. The Secretary of 
State, after referring to the difference of 
opinion which appeared to have arisen be- 
tween the Chief Commissioner and the Govern- 
ment of India, observed that he was unable 
to perceive why His Excellency’s Government 
desired to give the £alukdars a more absolute 
control over their estates than would 
have been the case if they had inherited 
them from their ancestors, and pointed 
out that this latitude of disposal, 
against which the Chief Commissioner had 
respectfully protested, might prove an obstacle 
to the accomplishment of the object which 
His Excellency must desire to realise, namely, 
the preservation of property in the hands of 
the lineal representatives of the great families 
of Oudh.—(Oudh Papers for 1861, page 150). 
How far that despatch affected the policy of 
Lord Canning in framing the detaila which 
he embodied in his Bill, it is difficult 
to say, but it is obvious that the same 
weight cannot be attached to the Bill as a 
contemporaneous exposition of the inten- 
tions of the author of the grant as the cor- 
respondence preceding the grant, to which 
reference has already been made. Lord Can- 
ning admitted in his speech on the Bill that 
in working out.the details, the aim was to 
combine the principle ‘of primogeniture with 
other principles and usages traditional in this 
countr yand deartothe people.—(Oudh Papers, 
for 1865, page 92). The Bill was dropped 
after Lord Canning left India, and in the 
amended Bill whichsubsequently became law, 
it was expressly provided that the rule of suc- 
cession laid down in the Act was not to be 
applied, if the transfer or bequest was made by 
a talukdar or grantee or his heir or legatee to 
a person who would not have succeeded accord- 
ing to the provisions of that Act if the trans- 
feror or testator had died intestate, without 
having made the transfer or bequest. The 
talukdars desired that sections 14 and 15 
should be omitted from the Act, but Mr. 
Strachey pointed oué that that was not a ques- 
tion falling within the engagements of Lord 
Canning. Those engagements, he observed, 
“were made for special political purposes, and 
they were intended to give certain excep- 
tional privileges to certain selected individuals; 
pot-only did Lord Canning not desire, but 
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it would have been contrary to his policy to make 
these privileges separable fram the families of the 
tal «kdars themselves. If these Sections had 
been omitted anda ialukdar to whose fami- 
ly the rule of primogeniture was applicable, 
had sold a patch of land to a shop-keeper, the 
succession to thatfield would have been forever 
governed by the rule of primogeniture, though 
the succession toall the rest of the owner’s 
landed and other property would be governed 
by a different rule’ (Sykes’ Compendium, 


page 261). Mr. Strachey averred that his 
Bill differed in no essential particular 
from that which had been intro- 


duced by Lord Canning in 1862. But 
whether that was so or not, it is obvious 
that the rule of primogeniture was never 
intended to be applied at the time, when 
the sanads were granted, to persons to 
whom the estate might be alienated in 
whole or in part by sale, mortgage, gift 
or bequest, and the provision that it should 
be applied to persons of that class if 
they answered.a certain description, was 
not introduced until Act I of 1469 came 
into force. The Act does not, however, 
apply in this case to the estate held by 
Akbar Ali Khan or his widow, Bibi Ilahi 
Kbanam, in whose favour alienations had 
been effected in pursuance of the power 
derived from the sanad. The rule of descent 
laid down in the sanad also does not 
apply, because the intestate succession re- 
ferred to in that rule, implies succession to 
the intestate or undisposed of residue, and 
the word “successors” contemplates persons 
who had succeeded on death to the 
intestate’ or undisposed of remainder In 
the hands of Akbar Ali Khan and Bibi 
llahi Khanam, the estate was, therefore, 
governed by the Muhammadan Law, and 
the plaintiffs, as the sons of the daughters 


of Bibi Ilahi Khanam, are not entitled 
io the estate in preference to the 
daughters. 


It is unnecessary under the cirumstances 
to consider the other points raised at the 
hearing, but in consideration of the view 
taken by my learned colleague, which, 
if adopted, would necessitate the 
cetermination of the other points involved in 
the case, 1 would indicate briefly the 
principles which, to my mind, should guide 
the decision of the rights of the rival parties 
according to the rule of  primogeniture, 
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Where a person has died leaving several 
daughters, who areexcluded by inheritance 
by reason of their sex under the terms 
‘of the grant, and each of thcse daughters 
has several male issues, the seniority is 
determined by the age of ihe claimants 
representing the senior line. In Debi 
Bakhsh Singh v. Chandrabhan Singh (5), 
their Lordships of the Privy Council held 
that the rule of primogeniture, referred 
to in the sanad, was the rule of lineal 
.primogeniture, but the adoption of the rule of 
lineal primogeniture did notimply the adoption 
of the English Lawof real property. The 
entire correspondence reproduced in the 
Oudh Papers between Lord Canning and 
the Chief Commissioner of Oudh reveals that 
the rules of primogeniture and gaddi-nashint 
were treated loosely in those days as 
convertible terms. The rule of gaddi-nashint 
did not, however, conflict in any way with 
the rule of lineal  primogeniture, for, as 
Shown by Act [ of 1869, linea] descendants 
had in any case the preference. There are 
references in the  Oudh Papers it. some 
places to the exclusion of females under 
the gaddi-nashine rule, but whether that 
theory was true or not, the limitation that 
the estate was to descend on the nearest 
male -heir according to the rule of primo- 
geniture, probably owes its origin to that 
idea. i 

Where a person has left daughters, but 
no scons, and no paternal relations, the 
exclusion of daughters by reason of their 
sex would not necessarily indicate the 
exclusion of their lines. The disability 
attaches to the sex, and not to the line, 
and among sons by different daughters, 
the preference is determined by the seniority 
of the line and the age of persons repre- 
senting the senior line. 
- The plaintiff, Ghulam Abbas Khan, is not, 
therefore, enitled to the estate, even if the rule 
of descent laid down in the sanad be applied 
because, though he is older in age than Agha 
Muhammad Jafar, he does not represent 
the senior line. There is no question of 
age where the persons claiming an estate 


are not of the same line. The word 
eldest” implies eldest in the order 
of: primogeniture, not eldest in personal 


age—'Thelluwson v. Rendlesham (13) and 


' (18) 11 Eng. Rep. 172; 7 H.L. Cas. 429; 28 L. J. 
Ch, 948; 5 Jur, (5. s.) 1081; 7 W.R, 568; 116 R. R. 220, 
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Apap v. Strickland (14), As Mr. Justice 
Crompton pointel oat: “Taking hold of a 
particular word and giving ib the meaning 
which if most often bears will lead into 
great mistakes, if we do not remember that 
the rule must refer to the meaning it bears 
with reference to the subject-matter. 
Construing ‘eldest’ in a disposition like the 
present, in the sense of oldest in years 
inter se, appears to me to resemble the 
observation of the clown in the old play, 
who, in answer to the enquiry, ‘Which is 
the Queen’s high constable?’ replies, ‘Why 
the tallest man, to be sure: and numerous 
illustrations might be given of the use of 
epithets generally bearing a particular 
meaning, which in reference to another 
subject have always what may be called in 
one sense, a secondary or derivative meaning, 
but which, when applied toa particular sub- 
ject matter, can only be understood in such 
secondary or derivative sense" .— T'hellusson v. 
Rendlesham (18). When sex is preferred priori- 
ty of line is not to be disregarded — Strickland 
.v. Apap (15). Agha Muhammad Jafar 
is the eldest aon of the eldest daughter 
of Akbar Ali Khan and Bibi Ilahi 
Khanam, and, though his mother was 
excluded from inheritance by the rule of 
descent laid down in the sanad, no disability 
to inherit the estate attaches to him. 

A daughter, being excluded from succes- 
sion by a sanad, her sons would be the nearest 
heirs to the estate of their maternal grand- 
mother under the Shia Law, ahd if the rule 
of descent laid down in the sandd be held 
to apply, a selection would have to be 
made from among them of the nearest male 
heir according to the rule of primogeniture. 
A daughter, who is excluded from inherit- 
ance, is not necessarily disqualified from 
transmitting blood, and the rule contained in 
the sunad, excluding females, cannot be read 
as implying an exclusion of every male of 
their line. An excluded heir is notina 
worse position than adisqualified heir under 
the personal law, and an impediment which 
attaches to a person by reason of her sex, 
would not necessarily attach to one born of 
her if he did not belong to that sex and 
was otherwise qualified. The diversion of pro- 
perty to persons belonging to the daughters’ 


(14) (1881) 7 A. C. 156. 
(18) (1898) 8 A, C. 106; 62 L. J. P, O. 1, 
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line is not worse than its diversion by aliena- 
tion, and if alienation was permitted, there is 
no ground for thinking that the entire line 
of females.was intended to be excluded. A 
clause which disqualifies or  disinherits 
persons otherwise entitled requires to be 
interpreted very strictly, and though the 
question is not free from difficulty, an inter- 
pretation which does not harmonise with 
equity and reason and favours escheat or 
forfeiture in the presence of an heir of the 
required sex recognized by the personal law 
ought not to be „accepted. The rule of 
primogeniture determines the right to inherit 
with reference tothe line and also priority 
where the claimants are persons of equal 
degree. The sanad controls the personal law 
but is not controlled by it, and the declara- 
tion and condition of the sanad, being part of 
the original title to the property, is, as pointed 
out by Lord Shaw in Debi Bakhsh Singh v. 
Chandrabhan Singh (5), an essential part of 
the regulation of the ordinary law of the 
religion and tribe 


The uppeals, therefore, fail and are dis- 
missed with costs. Theappellants will pay 
their own costs and those of the respondents. 

Appeal dismissed, 


PUNJAB CHIEF COURT. 
* BSzcoxp Cra Appeat No. 767 of 1913. 
June 14, 1915. 

Present;—Mr. Justice Shadi Lal and 
Mr. Justice Leslie Jones. 
MUIN-UD-DIN AND OTHERS— PLAINTIFFS— 
APPELLANTS 
veTSu8 


MUHAMMAD AHMAD AND OTHERS— 


DEFENDANTS— RESPONDENTS. 
Limitation Act (IX of 1908), s. 20— Saving of limi- 
tation — Payment of «nterest—Proof necessary —Debiting 
interest in account book, if sufficient ——Payment in 
seduction of debt, if saves limitation. 


To avoid the bar of limitation ina suit for the 
recovery of money due on a mortgage-deed, a 
plaintiff must establish, not only that there was 

ayment within 12 years prior to the date of the 
Pistitution of the suit, but also that there was either 
an express intimation by the debtor, or proof of tho 
existence of circumstances going to show, that the 

ayment was on account of the interest on the 
particular debt sued on. [p. 782, col. 2.]: 
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In the absence of oxpress agreement, debiting to 
interest in the books of account, cannot be regarded 
as payment of interest. [p 783, col. 1.] 

Kollipara Pullamma v. Maddula Tatayya, 19 M. 
340 at p. 842; 6 M. L, J. 177 Dharam Das v. Ganga 
Devi, 29 A. TIS; A. W. N. (1907) 269; 4 A. L. J. 628, 
referred to. 

Payments made by the debtor in reduction of 
the general balance of account against him, but 
without intimating that any of such payments was 
to be appropriated in satisfaction of the intorest 
due on his debt,do not amount to a payment of 
aoe as such to save the bar of limitation. [p. 783, 
col, ]. 

Hanmantmal Motichand v. Rambabai, 8 B. 198; 
Surju Prasad Singh v. Khawahish Ali, 4 A. 512; 
A.W. N. (1882) 114; Maheswar Panda v. Baidya Nath 
Jana, T Ind. Cas. 7, referred to. 


Second appeal from the decree of the 
Additional Divisional Judge, Delhi, dated 
the 6th January 1913, affirming that of the 
Subordinate Judge, 2nd Class, Delhi, dated 
the 28th March 1912, dismissing the suit. 

Mr. Morrison, for the Appellants. 

Rai Sahib Lala Mot? Sagar, for the Re- 
spondents, 

JUDGMENT.—This is a suit for the 
recovery of a sum of money upon a 
mortgage-deed executed on the 30th of 
October 1895, and the sole question for ' 
determination is whether the suit is or 
is not barred by time. It is not dis. 
puted that the cause of action arose in 
January 1896, when there was a default in 
payment of interest for three successive 
months and the action which was brought 
on the 16th June 1911, is prima facie barred 
by limitation. The sole ground upon which 
the learned Counsel for the plaintiffs seeks to 
bring it within time, is that the mortgagor 
paid interest within the purview of section 
20 of the Indian Limitation Act, and that a 
fresh period of limitation began to rnn from 
the date of such payment. 

Now it is a well-recognised proposition of 
law thata plaintiff must establish not only 
that there was payment within 12 years prior 
to the date of the institution of the suit, 
but also that there was either an express 
intímation by the debtor, or proof of the 
existence of circumstances going to show, 
that the .payment was on account of the 
interest on the particular debt sued on. In 
the present case, the accounts between the 
parties have been examined by the. lower 
Courts and we agree with the learnéd Divi- 
sional Judge that the plaintiffs have failed to 
prove the payment of interest within the 
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meaning of section 20. It appears that in 
the books of the plaintiffs, there is a general 
account of the defendants in which the items 
due on the mortgage and also those relating 
to other transactions were debitel to them. 
Periodically, there were book debits on 
account of interest which, we observe, was 
not paid in cash. Itfurther appears that 
certain sums of money were paid by the 
debtors at different dates and that the plain- 
tiffs gave them credit therefor in the general 
account. 

Upon these facts, we are quite clear that 
the mere debiting of interest in the books 
cannot be regarded as payment of interest 
[vide inter alia Kollipara  Pullamma v. 
Maddula Tatayya (1) and Dharam Das v. 
Ganga Devi (2)]. Further, payments made 
by the debtor in reduction of the general 
balance of account against him, but without 
intimating that any of such payments was to 
be appropriated in satisfaction of the interest 
due on his debt, do not amount to a payment 
of interest as such to save the bar of limi- 
tation [see Hanmantmal Motichand v. Ram- 
babai (3), Surju Prasad Singh v. Khawahish 
Ali (4), and Maheswar Panda v. Baidya Nath 
Jana (8)].. 

For the aforesaid reasons, we uphold the 
decision of the lower Appellate Court and 
dismiss this appeal with costs. 


Appeal dismissed. 
(1) 19 M. 840 at p. 342; 6 M. L. J. 177. 
(2) 29 A, 778; A. W. N. (1907) 263; 4 A. L, J. 628, 
(3) 3 B. 198. 
(4) 4 A. 512; A. W. N. (1882) 114. 
(5) 7 Ind. Cas. 7. 


MADRAS HIGH COURT. 
Arrear Suiv No. 119 ov 1914. 
September 21, 1915. . 
Present:— Mr. Justice Coutts-Trotter and 
Mr. Justice Srinivasa Aiyangar. 

S. V. A. R. VELLAYAM CHETTY anD 
OTHERS—— DEFENDANTS Nos. 1 to 5— 
APPELLANTS 
versus 
K. L. S. T. KULANDAVELUAPPA 
CHETTY —PrLAINTIFF— 


RESPONDENT. 
Principal and agent—Nattukottai Chetty—OContract 
—Promise to reward, construction of-—-Callestion af old 
Qebis— Remuneration, amount of. 


` 


A promise bo pay reward to deserving peraons wil 
be construed according to the ciroumsianoss of 
eich casa, tha pe rin ipla bsinz, whathar thara is 
an unqualifisd contract to give somathing or tho 
option of giving anything at all is left to the 
discretion of the proposed donor. [p. 793, col. 2.] 

Where a Nattukottai Chetty impliedly agreed to 
give something extra to his agent as remunoration 
for the collection of outstandings left uncollected by 
the agent's predecessor, but did not fix a rate of 
percentage: 

‘Held, that, in view of the nature of the business 
of Nattnkottal Chetties, the contract was enforceable 
and the agent was entitled to a reasonable amount 
as remuneration. [p. 786, col. 1.] 


Appeal against the decree of tbe Court 
of the Temporary Subordinate Judge of 
Sivaganga, in Original Suit No. 19 of 1912. 

Mr. A. Krishnaswami Atyar; for the 
Appellants. 

Messrs. T. Rangachariar and A. Srinivasa 
Aiyangar, for the Respondent, 


JUDGMENT. 


CourTS-TaoTTER, J.—This was an action 
brought by a Chetty agent carrying on 
business on behalf of his principal in 
Lower Burma for something which may 
be described as commission. The circum- 
stance in which this agent was appointed 
is in a document, dated 20th January 
1907, which is what I understand to be 
an ordinary form of agreement between a 
Chetty agent and principal. He was to 
goto a place called Letpatam and transact 
business as the agent of his firm in that 
place for a period of three years for a fixed 
salary of Rs. 8,000. He was to remain 
there and transact business for a period 
of three years and hand over the balance 
of capital and profits left in’ his hands to 
his successor. These were the terms of 
the document. It would appear that in 
fact the principal’s business in that place 
had been faring very ill for a few years 
previously, apparently because of the 
incapacity of the preceding agent, and it 
may very well be that the  principal's 
mind was (as he swore) that he doubted 
his ability to enable the new agent to 
embark, at any rate with rapidity, on new 
transactions and always had in his mind 
that his duty would be to collect the 
outstandings left uncollected by his 
predecessor ,if he could be got to do so— 
1 say advisedly “if he could be got todo s0,” 
because there is eyidence in this case of 
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the prineipal's agent at Rangoon who says: 
"It is the custom among Nattukottai 
'Ohettiars to transfer to the name of the 
successor such outstandings as he is agreeable 
to". The agent has said in the box and 
on paper contemporaneously over and over 
again that he went out with the expectation 
of doing ordinary  money-lending business 
as a Chetty, agent, which is quite evident 
from a letter dated 6th June 1907, which 
is the first letter that was written to the 
defendant by the agent in which he says: 
“You said you would keep Rs. 26,000 as 
capital for the place, but you have not 
as yet written about it even though I 
wrote a letter from this place. Therefore, 
you must write to this place to enter 
that sum in the accounts and send 
Rs. 75,000 over that amount so as to make 
the capital one lakh of rupees.” What 
was that capital wanted for? Not to collect 
old debts, but for the purpose of doing 
business with new clients. In that letter, 
he also says: “We must have dealings 
with good persons who may be coming 
‘voluntarily at a cheap rate of interest and 
in small sums. We must also be carefully 
collecting the old dues." The next document 
is dated 3rd August 1907. It is from 
the principal to the agent in which he 
presses him to collect the old dues to the 
prejudice of other business. It is in 
. effect an exhortation to the agent to get 
on as fast as he could with the collection 
of the sums, due under old accounts. 
The next letter is Exhibit IX, which is 
a very important letter, dated 17th June 
1908, written by Udayappa to the plaintiff 
jn which there is an allusion to the 
question of commission claimed by the 
agent. I think it is quite clear that at 
this time there was no binding agreement 
at all as between the principal and the 
agent as to whether thereshould be any or 
what rate of commission. He writes to the 
plaintiff alluding to his claims: As you 
have now written severely I would send 
your letter home to the principal and 
maka the necessary arrangements therefor. 
Our principal is not one who cannot 
realise the situation,” and then he says: 
“Von have now very severely written in 
your letter that you are very anxious 
about it and that you came here only for 
profits and good name and not in 


consideration of the pay; therefore, I shall 
write to the principal as per your desire and 
have the thing settled as per your desire. 
Do’ not be anxious abont it and 
make arrangements necessary for the 
collections.” Does not that amount to an 
intention on the part of Udayappa to 
write to the principal for payment of ths 
commission due to him? [ certainly draw 
the conclusion that he did write such a 
letter. It is an undisputed fact that the 
principal has not chosen to produce it. 
Inasmuch as he has not produced any of the 


correspondence between himself and his 
agent at Rangoon, we are bound to 
draw adverse inference against him 


wherever it is clear that the production 
of that correspondence would throw light 
on the case. At that time, it is clear 
that no binding agreement had been 
come to and it was not come to until 
a considerable time later, hecause, as late as 
3rd September 1903, plaintiff writes to the 
defendant and says: "We write to 
with the intention that we may ask what we 
want. We are persons who have come de- 
pending on you. In many places in these days 
they are settling commission beforehand 
for making collections. Vai V. B. has 
arranged for commission for the, partner 
of Pakke. As some provision has been 
made for all persons in this manner, we write 
to you often and often and request you will 
similarly make some provision for us who 
have been depending on you.” In_ these 
circumstances, we may rightly draw the 
inference that as late as that date, there 
was no binding agreement between these 
parties, although pressure to induce the 
principal to agree to something had been 
going on for a certain period. 

The next document is also an important 
one and is dated 12th November 1908. 
It is another letter from the plaintiff to 
the defendant. There are two requests in that 
letter. One was a request for extra help 
from the defendant on the ground that 
the work of collecting the — outstardings 
had become so arduous that it was 
impossible for one man to cover the 
ground. The other request was to have 
his commission settled. He says: “You 
must consider well about the fact that 
I collected money after much difficulty, 
and write to me as to what I am to take 


» 


you - 
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for my commission. | write to you very 
much and request you to realise the fact 
that money has to be collected only after 
much hard work. If you have no mind 
to give commission, it will be a good 
thing for you’ fo send aman for my 
place at the end of the second year. 
You must send a man like that." That 
is a statement on the part ofthe plaintiff 
that he was doing work which he had 
not contracted to do and that unless 
settlement was come to with regard to 
the rate of remuneration he would . give 
up the business, The next communication 
we have, is Exhibit X, dated lst December 
1908, written by the principal in answer 
to this letter and also another which we 
have not got. He says he will send a 
person to help him. That is in answer 
to the first request. He ‘says, this: “You 
have been writing to me that I should 
"write about your matters. You may discuss 
about this also with Udayappa of Rangoon. 
-You may tel Udayappa about K. P.’s 
house matter." Beyond that, there is not 
a word said about his commission and not 
.à word said about the plaintiff's threat 
that if he was not properly treated with 
regard to his commission, he would demand 
to be relieved at the end of the second 
year. After the date of that letter, the 
correspondence ceases right up to a period 
when the plaintiff was due to come home 
in the natural course of effluxion of the 
period of his contract. -We may. assume 
that the letters covering the intermediate 
period, have no bearing on the issue of this 
case. In the first letter, dated 14th July 
1910, Exhibit E, written by the plaintiff 
to the defendant, ‘he says this: “Much 
trouble has been taken from Peri accounts 
and things have been very satisfactorily 
brought to such an extent as this, It is 
ycu who should give, considering the pains 
taken, in accordance with what you wrote 
formerly.that you would give liberally.” 

In Exhibit D, on ihe 6th August 1910, he 
again. writes: "You had written formerly 
that you would also (reward) me liberally 
for collecting amounts taking pains. You 
are the person who should reward well 
according to the pains taken; and 1 ama 
man who would receive the same. With 
that object, I have doneall the work taking 
“great pains.” 1 infer from these two letters, 
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that the principal must have assented to 
reward the agent in generalterms. At the 
trial, the case seb up by plaintif was 
thus :—That he had gone to Rangoon, that 
he had met Udayappa who had authority 
from the principal in the matter and that 
Udáyappe settled with him that he should 
get 5 per cent. commission. The learned 
Subordinate Judge disbelieved this story 
and found that it was not proved that 
Udayappa and plaintiff ever entered into 
any such binding agreement: but he finds 
that there was some understanding between 
plaintiff and Udayappa that some commission 
would be paid. Udayappa in his deposition 
says that he wrote to his principal about 
the samans due and he replied that he would 
not give samans baving regard to what people 
were talking about. What the principal 
meant, in my opinion, was that he would 
not give him a fixed rate of percentage, 
but would give him something as remunera- 
tion in respect of the sums collected from the 
old debtors, 

That being so, the question arises whether 
this would constitute in law an enforceable 
contract. Reliance was placed for the appel- 
lants on two cases, Taylor v. Brewer (1) 
and Roberts v. Smith (2). In these cases, 
it was held that a promise to pay re- 
wardto deserving persons, may be construed 
in certain circumstances with certain form 
of words to mean: “I may or may not 
give anything. If I do give something, I 
will give exactly what I deem right.” On 
the other hand, the other side relied on 
the case of Bryant v. Flight (8) where 
slightly different words were held to mean: 
I will give you something, though that 
something must be determined later.’ The 
dividing line may be different in particular 
cases. The principle is quite clear. Is 
there an unqualified contract to give some- 
thing or is the option of giving anything 
at all, left to the’ discretion of the pro- 
posed donor?’ I do not think there is much 
to be gained by a lengthy discussion of 
the cases. It is a matter of construction 
on which different Judges will take differ- 
ent views. The view I take of the contract 


(1) (1818) 1 M. & 8. 290; 21 R. R. 881. 

(2) (1859) 4 H. &N. 315; 28 L.J. Ex. 164; 118 R. 
R. 462, 

(3) (1889) 6 M. & W. 114, 2 H. & N, 85; 8 b J, 
Ex, 180; 8 Jur. 081; 151 E. R, 49. 
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an this case is that ib can only be construed, 
having regard tothe circumstances, as an 
undertaking to give something, I see no 
express contract in thiscase. Mr. Krishna- 
swami Iyer, Vakil for the appellants, 
contended that there cannot be a contract 
and that we cannot find ib in the pleadings, 
issues, letters or depositions. I have already 
-said that I think it can be found by dili- 
gent and patient study in the pleadings. 
-Itis rather disguised. It can be dug ont. 
‘What I do find, is this. It is in terms of 
the judgment of the learned Subordinate 
Judge in paragraph 11 of the judgment, 
-where he specifically finds an implied contract 
to pay something to the plaintiff. He is 
inclined to find it in the deposition of 
Udayappa which JI read. He assumes that 
‘having heard from the Ist defendant that 
he was going to pay plaintiff a percentage 
jin the profits, Udayappa must have told 
the plaintiff about itat his request and that 
that knowledge or conversation implies a 
contract. But T would base my inference 
-as to: the contract on a slightly different 
-ground. The silence on the part of the 
defendant after he received the letter of 
the 12th November 1908, would itself con- 


.Stitute an implied agreement to pay some 
_rate of commission to the plaintiff if he 


consented to go on with the work of collect- 
ing old debts. My inference as to the con- 
tract is also based on another ground, name- 
ly, from the uncontradicted letters, Exhibits 


„D and B, in which the agent expressly states 


that the principal had given an under- 
taking to pay him handsomely, coupled with 


the fact that no letter is produced by the 
.defendant of protest that this was not a 


true 


account of what he wrote. Mr. 


, Krishnaswami Iyer argued that it is void 


for want of consideration, because by ‘the 
terms of the original salary chit, the plaintiff 


.was bound to know that there was no 


‘consideration, 


for extra remuneration. I 


„think his argument is fallacious, because 


-though it may very 


_cover 


that’ the 
‘expression “transacting. business” would 
certain items of collections, they 
would. only cover such items of collections 
as the agent agreed to take over. Transact- 
ing business in law, cannot- be held to 
cover cases of collections only and no other 
business atall, especially having regard to 
the known facts of the business of Nattukottai 


we 324 Maman 


well be 
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Chetties. “In view: of the very nature ‘of 
the duties imposed upon the plaintiff, there 
was ample consideration for extra remunera- 
‘tion. 2 
This disposes of the case and. theré is no 
need to go into the question’ of custom, as 
the only point urged is as to the contract. 
As to the quantum of remuneration, the 
Subordinate Judge has very rightly. come 
to the conclusion that 5 per cent. is ‘a 
reasonable amount and I think his decision 
should not be interfered with. The appeal 
fails and is dismissed. Each party shall 
pay his own costs. 


SRINIVASA AIYANGAR, J.—I entirely agree. 


Appeal dismissed. 


MADRAS HIGH COURT. 
Appgat Surr No. 195 ox 1914. 
: October 6, 1915. 
Prion: —Sir John Wallis, Kr., Chief Justice, 
and Mr. Justice Srinivasa Aiyangar. 
A, BHARADWAJA MUDALIAR— 
DEFENDANT No. l— APPELLANT 
versus 
KOLANDAVELU MUDALIAR alias 
'KOLANDAVELU NAICKER AND OTBERS— 
PLAINTIFES AND Derenpant No. 2— > 
RESPONDENTS. 

Will, construction of—dLegacy of six acres out of 19-40 
acres, whether void for uncer tainty-—English rules of 
construction, applicability of, to Wills of Hindu 
agriculturists— Will, uncertain, validity of. . 

A Hindu agriculturist bequeathed to his father's 
sister's second son “six acres of good irrigated nanja 
lands” and died leaving behind him 19° 40 acres of 
land answering to that “description. The legatee died 
before he ‘got the bequest and his heirs sued tho 
residuary legatee for possession of six acres and for 
mesne profits.. The residuary legatee contended that 
the legacy -of six acres was void on fecoun of 
uncertainty: 

Held, that the legacy was not void on account of 
ancertainty and that the intention of tho testator, as 
gathered from the document, was that, in the absetico 
of agreement, the lands in question should be parti- 
tioned by the Court and. six acres out of the 19-40 
acres allotted to the legatee who bad a yestéd 
interest in them asa tenant-in-common along with 

- the residuary legatee. [p. 788, col. 2; p. 768, col. 2.] 


Per Wallis, C. J.— English rules of coüstruction of 
Wills are too artificidl to apply to the, Wills ‘of 
Hindu agriculturists. [p. 787, col. 2] 
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- Per Srinivasa Aiyangar, J.—AÀ. Will is nob void for 
Haee unless it is atterly impossible to put 
a meaning upon it. [p. 788, col. 2.] : 


- Appeal against the decree of the District 
Court of North Arcot, in Original Suit No. 9 
of 1913. 

Mr. G. S. Ramachandra Adyar, 
Appellant, : 
. Messrs. S. Srinivasa Aiyangar and QC. V. 
Ananthakrishna Acyar, for the Respondents. 


JUDGMENT. 


Wars, ©. J.—The legacy in this case 
is of six acres of good irrigated nanja lands 
in the village of Pudur. Assuming that the 
legacy is out of the manja lands owned by the 
testator, the Will does not say which of them 
the legatee is to have; and in England such a 
bequest would have been held void for 
nucertainty, but for the benevolent rule of 
construction that the testator is intended to 
have left the choice to the legatee: 
Eagleton (1), Bacon’s Abridged Title, Election 
A, and the other authorities referred to in 
Narayanasami Gramang v. — Periathambz 
Gramani (2), where the rule was applied and 
recognised. The reasons for reading into 
the Will something that is not there, viz., that 
the legatee should himself make the 
selection, was that without such a provision, 
the legacy was regarded as bad for 
uncertainty. In the present case unfortu- 
nately, the legatee died without making the 
election, and the accepted view in England 
would appear to be that the Will cannot be 
read as intending that the heirs of the legatee 
should be allowed to make the election in the 
event of the legatee dying without having 
made it. See the old anthorities cited in 
Bacon’s Abridged Title, Election ©. That 
would be equivalent to reading it as a bequest 


for the 


of six acres to be elected by the donee and 


his heirs. In Earl of Bandcn v. Moreland (8), 
where under a settlement a power of election 
was given to the beneficiary, his heirs or assig- 
nees, it was held that this disposition offended 
against the rule against perpetuities, but 
that the powers of the beneficiary and of his 
heirs or assignees were severable, and that an 
election made by -the ` beneficiary himself in 
his life-time would be supported. The same 


(1) (1879) 12 Ch. D. 683; 28 W. B. 289, ` 
(2) 18 M. 460. ake be "E 
- (8) (1910)-1 Tr. R. 220; 11 Irish Law Report 471. 


T'apley v.. 


rules were recognised and applied in Savill 
Brothers Limited v. Bethell (4). These are 
however, somewhat artificial rules to apply to 
the Will of a Hindu agriculturist who was no 
doubt familiar with the ordinary process of 
partitioning lands by the Court in a partition 
suit, and I think it much more likely that his 
intention was that in ‘the absence of agree- 
ment, the lands in question should be 
partitioned by the Court than that the legatee 
should be left tó make a selection for himself, 
In this view I see no sufficient reason why the 
Court should not give effect to the testator’s 
intention by partitioning off and allotting to 
him land of the nature and extent indicated 
in the Will out of the land left by the 
testator and.l concur im the order proposed 
by my learred brother, whose judgment I 
have had the advantage of reading. 


Srinivasa AIYANGAR, J.— This appeal raises 
a question of some diffieulty on the con- 
straction of a clause in the Will ofone Dhana- 
koti Mudaliar. The clause in question reads 
thus: “I give to my father's sister’s second 
son, Murugesa Mudaliar, my big house 
at Tiruvannamalai and also six acres of good 
irrigated nanja lands in the village of Pudur 
in Arcot Taluk and also give him Rs. 3,000 
without any restriction from me.” No 
question arises now as to the bequest of the 
house or of the legacy of Rs. 38,000, 
Murugesa Mudaliar, the legatee, is dead and 
his sons are the plaintiffs in this suit, It 
appears from the evidence that the testator 
had, besides other lands, 19°40 acres of land 
in the village of Pudur which answer the 
description of gond irrigated nanja lands, 
though all of them are not of quite the 
same quality. They are thelands described 
in Schedule B to the plaint. The plaintiffs’ 
claim six out of the 19-40 acres and state 
that the Ist defendant, -who is the resi- 
duary legatee and also executor by implica- 
tion, has failed to put them in possession 
of the six acres and they ask for a decree 
directing the Ist defendant to deliver pos- 
session of six acres of good irrigated nanja 
lands out of the B Schedule lands in Pudur. 
In the Schedule, there is a note stating that 
items 1 to 15 ‚measuring 9 acres cents are 
good irrigated , lands and that plaintiffs. want 
6 out’ of. the 9 acres 2 cents. The. lst 


(4) (1902) 2 Ch. 523; 7L.d, Ch. 652; 87 L. T. 
191; 50 W. R. 680, 3 2.2 20. Lou 
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defendant pleaded that he never objected 
to the plaintiffs taking their portion of 
the nanja lands in Pudur bequeathed to 
their father and that he was not, therefore, 
liable for mesne profits: and also proceeded 
to state that the provision in the Will was 
vague, indefinite and uncertain, and that 
ihe plaintiffs had to make their selection 
from the whole of the lands in Pudur village 
possessed by the testator, and not solely 
from the 19-40 acres (paragraph ‘IO of the 
written statement). At the Ist hearing, the 
Ist defendant definitely gave up the 
contention that the devise of the six acres 
was void for uncertainty. ‘Judge’s Notes 
printed at page 12 of the printed book.) The 
only question then that required determina- 
tion was whether the plaintiffs were 
entitled to 6 out of 19-40 acres or 6 ont 
of the whole of the extent, the particular 
six acres being determined by division and 
not by selection. The District Judge in 
the Court below has, however, held that 
the plaintiffs were entitled to select six 
acres of land out of the lands belonging 
to the testator in the village of Pudur. 
The Ist defendant appeals against the 
decree and contends thatthe legacy of six 
acres was void for uncertainty, and the 
first question is whether there is any 
uncertainty as to the subject-matter of 
the legacy. 


The Will is in English; but it is clear 
that the testator was not able to express 
himself accurately or clearly in that 
language. The lands which are given are 
ordinarily cultivable lands. Their extent 
is certain and their locality immaterial, as 
their value does not depend upon their 
situation as in the case of house sites. 
There is nothing in the Will to indicate 

, that the testator "intended the legatee to 
select any particular six acres he desired. 
lt seems to me that the testator had no idea of 
any selection by thelegatee. In cases, where 
out of a number of distinct articles or proper- 
ties some are bequeathed, itis obvious that the 
testator must have .intended the particular 
properties. to be selected by some one, 
whether it is the legatee or the executor; 
as for example, one out of the several 
houses or so many out of the horses in the 
Aestator's stable. Ifagain, the devise is of a 
certain quantity of land at or near a parti- 


cular place, as for example, twenty acres of 
land near a house or surrounding a house, 
then presumably the testator leaves 
it to the legatee to select the particular twenty 
acres. Soalso whena testator is possessed of 
lands of different descriptions as pasture 
lands, . building sites, garden lands, 
forest lands and cultivable lands and if 
he gives only & particular extent, aright of se- . 
lection may be implied. In the case, forinstan - 
ce, of cash or commodities, there could be no 
doubt that .a legacy of a particular quantity 
means a fraction of the whole. In the case of 
lands which may not beall of the same quality, 
the testator’s intention may be to give to the 
legatee, a right to select a particular quantity 
from out of a particular locality; that is a 
matter of construction. In this case, the 
lands given are ordinary cultivable lands 
and there is no reason to suppose that the 
testator made any difference or had any idea 
of difference with reference to any particular 
place or locality. -I think the reasonable 
interpretation of the words used by him is 
that he intended to give to the legatee that 
fraction out of the total quantity of land 
which would give him the extent specified in 
the Will. It is also clear that the testator 
intended the legatee to have the six acres of 
land immediately on his death. If the 
testator intended that the property should vest 
only on aselection made by the legatee, the 
Janguage used by him would have been differ- 
ent. We should, I thizk, construe the Will 
so as, if possible, to give effect-to the legacy. 
“The modern doctrine", as stated by Jessel, 
M. R., "is not to hold a Will void for uncer- 
tainty unless it is utterly impossible to put 
a meaning upon it." Inve Reborts; Reptugton 
v. Roberts (5). Iam, therefore, of opinion 
that the legatee had a vested interest 
in ‘six out of the 19-40 acres as a tenant-in- 
common along with the, res:duary legatee; 
and is entitled to division by metes and 
bounds of the 19:40 acies, and have an 
allotment made to him of six acres. He is, 
I think, also entitled to mesne profits of the 
lands for three years prior to thesuit as claim- 
ed in the plaint. Subject to this modification, 
the appeal is dismissed with costs. 

The memorandum of objections is allowed. 
There will be no order as to costs. 

^ Appeal dismissed. 

pA (1881) 19 Ch. D. 620; 60 LJ. Ch. 205; 48 L. 
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KRISHNA NATH v, MUHAMBIAD WAFIZ, 


. CALCUTTA HIGH COURT. 
. SBgooxD Civi, Appear No. 3642 or 1913. 
July 28, 1915. 
Present:— Justice Sir Asutosh Mookerjee, KT., 
and Mr. Justice Beachcroft. 

.KRISHNA NATH CHAKRAVARTI— 

i DEFENDANT-—APPELLANT 

versus 


MUHAMMAD WAF!IZ—Puatntirr— 


: RESPONVENT, g 

Landlord and tenant—Lessor and lessee— Raiyat, 
essentials of-—Lessee mot gelting juri'ical possession, 
whether raiyat— Oriminal Procedure Code (Act V: af 
1898), s. 107—Criminal Court, findings oj, whether 
admassible as evidence in Civil suit. ` 

, In order to make the principle, that ‘an agri- 
* cultural tenant who enters upon land and holds 
under a de facto proprietor bona fide, is entitled to 
be treated as raiyat, although the de facto pro- 
prietor is subsequently proved to be not the real 
owner,’ available in the case of a lease, it is essential 
that the lessor should be in possession of the 
leased property as de facto landlord and that in 


good faith he should have inducted into the land. 


a cultivator who hag accepted the settlement in 
good faith. Cp. 790, cot. 2] 


Where, a lessee took his lease from a person 
who had no title to confer on him and he never 
obtained juridical possession of the leased property 
but was, on the other hand, in attempting to take 
possession, resisted by a person to whom the leased 
property had already been sold in execution of 
a decree against the lessor and where as the result 
of criminal proceedings taken by the purchaser- 
possessor under section 107, Criminal Procedure 
Code, the lessee not having been found in possession, 
was bound down to keep the peace so that he 
might not interfere withthe possession of the pur- 


chaser thongh he had failed to establish his alleged 
title: 


Held, that under the circumstances the lessee was 
not entitled to be treated as vaiyat. [p. 790, col. 2.] 

The finding of a Criminal Conrb on the question 
of possession is admissible in evidence in a civil pro- 
ceeding taken for the recovery of possession of the 
same land, toshow what order had been made, who 
the parties to the dispute were, what the land in 


dispute was and who was held entitled to possession. 
Lp. 790, col. 2.] 


Dinomoni Chowdhrant v. Brojo Mohini Chowdhrani, 
C. 187; 29 I, A. 24 (P. 0.); 6 C. W. N. 886, followed. 
Appeal against the decree of the Additional 
Subordinate Judge, Mymensingh, dated the 
7th June 1918, reversing that of the Munsif, 


3rd Court, Netrakona, dated the 20th of May 
1912. ` | 


Babu Birendra Kumar Dey, for the Appel- 
lant. 


BabugJotindra Mohan Chowdhury, for the 
Respondent, 


INDIAN OASES. 


789 


JUDGMENT.— This is an appeal by the 
defendant ina suit for recovery of posses- 
sion of land on declaration of title. The 
disputed property belonged to one Parbaty 
Sankar Pandey whose interest therein was 
terminated by a gale in execution of a 
decree held on the 22nd September 1910. 
On the 24th November 1910, the plaintiff 
took a lease of the land from Parbaty 
Sankar Pandey and, in his own words, 
went to take possession. The result was ® 
dispute with the defendant which culminated 
in a proceeding under section 107, Criminal 
Procedure Code. The Magistrate found on 
the 22nd March 1911, that the defendant 
(then complainant) was in possession and 
that the accused (now plaintiff) was likely 
to commit a breach of the peace. He 
consequently directed that the plaintiff 
should be bound down and should execute 
a bond to keep the peace for one year, on 
the 15th June 1911. The plaintiff instituted 
this suit for declaration of his title under 
the lease from Parbaty Sankar Pandey and 
for recovery of possession. The Courts 
below,. have concurrently found that the 
lessor of the plaintiff had no subsisting 
title on the day the lease was granted to 
him. But while the Court of first instance 
held that the plaintiff had acquired no 
title under the lease, the Subordinate Judge 
has come to the conclusion that the principle 
of the decision of the Full Bench in Binad 
Lal Pakrashi v. Kalu Pramanik (1), is 
applicable and that the plaintiff is entitled 
io a decree for possession as against the 
defendant, who has failed to establish any 
title to the property. The question for 
consideration consequently is, whether this 
case is governed by the principle of the 
decision of the Full Bench, namely, that an 
agricultural tenant who enters upon land, 
whether it be frm or alluvial [Nwndo 
Kumar Nasker v. Banomali Gayan (2), 
Rajendra Nath Roy v. Nanda Lal Guha 
(3)], and holds under a de facto proprietor bona 
fide, is entitled to be treated as raiyat, 
although the de facto proprietor is subsequently 
proved to be not the real owner | Ameer 


Q 20 C. 708. 
2) 29 0.871. 


(3) 26 Ind. Cas. 977; 19 C, L, J. 595, 18 C. W. N. 
1208, 
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Hossein v. Sheo Suhae (4), Zoolfun Bibee v. 
Radhica Prosonno Ohunder (8)]. 

: As was pointed out by this Court in 
the case of Upendra Narain Bhuttacharjee v. 
Pratap Chunder Pardhan (6); this principle 
is an encroachment uponathe ordinary rule 
of law that a grantor is not competent to 
confer upon the grantee a better title than 
what he himself possesses [ Durgi Nikarini v. 
Goberdhan Bhose (7)]; and the Courts have 
' repeatedly ruled that the doctrine must be 
cautiously applied and is not to be extended. 
Thus in Sharoop Dass Mondal v. Joggessur Roy 
(8) and Jonab Ali v. Rakibuddin (9), the 
Court refused to apply this doctrine to 
zerait lands. In Madan Mohan Singh v. Raj 
Kishori Kumari (10), the Court refused to apply 
the principle in derogationof therule of lis pen- 
dens, Again, in Kazı Newaz Khoda v. Ram 


Jadu Dey (11), Peary Mohun Mondal v. Radhica, 


Mohun Hazra (12), Upendra Narain Bhutia- 
charjee v. Pratap Chunder Pardhan (6) the 
Court refused to apply the doctrine to cases 
where the landlord was not in possession in 
good faith, and it cannot now be disputed that 
want of good faith either on the part of 
the lessor or, the lessee, makes the rule in- 
applicable. This accords with the decision 
in Tepu Mahammad v. Tefayit Mahammad 
(13), that in order to make the principle 
applicable, the lessor must be the de facto 
landlord in possession and must have 
placed the lessee in possession of the land. 
This does notin any way conflict with the 


cases of Atal Rishi v. Lakshmi Narain 
Ghose (14) and Golam  Panja v. Hurish 
Chunder (15), where the lessee was 


brought upon the land by an Zjaradar for 
a term who had authority to settle the 
land .with cultivators. We have conse- 
quently the position that in order to make 
the principle available, it is essential that 
the lessor should be in possession of the 


(4) 19 W. R. 338. 

(5) 3 C. 660; 1 C. D. R. 398. 

(6) 8 C. W. N. 320; 31 C. 703. 

(7) 24 Ind. Cas. 183; 20 C. L. J. 448; 19 C. W. N. 
525. 

(8) 26 C. 564; 3 C. W. N. 464. 

(9) 10. L. J: 303; 9 0. W. N. 571. 

(10) 17 Ind. Cas, l; 17 C. L. J. 384. 

(11) 34 C. 109; 50. L. J. 88; 11 C. W.N. 201. 

(125 5 C. L. J. 9; 8 O. W. N. 315. 

(18) 29 Ind. Cas. 216; 19 C. W. N. 772. 
(14) 2Tnd.Oas 417; 10 C. L. J. K5. 

(15) 17 W. R. 562. 
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disputed property as de facto landlord and 
that in good faith, he should have inducted 
into the land a cultivator who has 
accepted the settlement in good faith. 

Tested in the light of this principle, the 
plaintiff has no case. Itis clear that He 
took his lease from a person who had no 
title to confer on him, and he never 
obtained juridical possession of the disputed 
property. When he attempted to take 
possession, he was resisted; the result was 
a criminal case in which it was found that’ 
he was not in possession and that it was 
necessary to bind him down to keep the- 
peace, so that he might not. be free to 
interfere with the possession of the’ 
defendants. In a case of this description, 
the principle of the rule in Binad Lal 
Pakrashi v. Kalu Pramanik (1) can have 
no possible application, 


We may add that it was jointly suggest. 
ed that no reference was permissible to' 
the finding of the Criminal Conrt on the 
question of possession. But in view of the 
decision of the ‘Judicial Committee in 
Dinomoni Chowdhrani v. Brojo Mohini Chowdh-. 
rant (16), it is clear that the judgment, 
in the criminal case was admissible in 
evidence to show what order had been 
made, who the parties to the dispute were, ` 
what the land in dispute was, and who. 
was held entitled to possession. But, even 
apart from that judgment, there is sufficient 
evidence on this record to show that the: 
plaintiff never obtained such: possession 
of the land as' would entitle him to claim: 
the status of a raiyat although he had 
taken settlement from a person who had 
no title to confer on him. Tndeed the 
deposition of the plaintiff shows that it is 
not his case that he obtained the requisite 
possession. We must hold accordingly 
that the -plaintif has no enforceable claim 
even as against the defendant; who has 
failed to establish his alleged title. 

The result is that this appeal is allowed, 
the decree of the District Judge set aside 
and the suit dismissed with costsin all the 
Courts. 

Appeal allowed, 


(18) 29 0; 187; 29 I. A. 24 (P. C.) 6C. W. N. 886, 
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KASTURI ALYANGAR v. GULAM GHOUSE SAHIB, 


DOUBT" OF THE BOARD OF REVENUR, 
MADRAS, i 
Skoku APPEALS Nos. 53 vo 58 or 1915.. 
November 3, 1915. 
" * Present: Mr. Clegg, F. M. 
V. KASTURI AIYANGAR AND OTHERS— 
PLAINTIFFS— ÀPPELLANTS 
versus 
Sayid GULAM GHOUSE SAHIB AND 


ANOTHER——DEFZNDANTS— RESPONDENTS. 

Madras Estates Land Act (I of 1908), s. 8—" Estate" 
—Grant of whole village as inam ~ Proof. 

Where a villago granted as an inam contains minor 
inams and ryotwari i holdings and the question 
is whether the village as a whole was granted 
as an inam or only a portion of it, the fact that it was 
treated as a whole inam village at the Inam Settlement 
and the Revenue Authorities themselves subsequently 
recognized it as such, is a clear proof that- the whole 
village. was. granted as an inam. and is an "estate 
within the meaning of Act Iof 1908. [p. 792, col. 1.] 


Second appeals against the decision of the 
Collector of Trichinopoly, in Appeal Suits 
Nos. 1 to 6 of 1915 (under Act I of 1908). 

FACTS appear from the following Judg- 
ment of the lower Court:— 


“The Ist issue: in this suit: is as follows: — 
. ‘Whether the plaintlands form an estate 
within the meaning of the Act L of 1908?' 

The facts.are that the village of Tennur 
which-consisted originally of (7) 153 and 


odd kawnies—the major inam concerned in. 


the present suit, (4) 160 and odd kawates 
made up of 21 minor «ams held by various 
persons mutually unconnected and with 
distinct titles and original grants, and (Zw) 


38 and odd. kawnzes ryotwart, was constitut- . 


ed at the Imam Settlement an “entire inam 
village’ Ly transferring the ryotwari area 
to an adjoining Government village. This 
obviously merely means that the village was 
one ‘where all the tenures were inam in 
character. It is not the case that it was 
granted to the numdar asa major or as an 
entire inam, subject to the claims of a series 
of minor énamdars. l6 was granted, or 
rather: the existing'grants were confirmed, 
to 22 different sets‘of persons, 1 major: and 
22 minor /namdars. 


; 2, The Act.defines an estate as any village 
of which the land revenue alone has been 
granted in #iam to a person not owning the 
kudivaram, ete., ete. If it be conceded that 
the grant was of land revenue alone in this 
case, and if it. be also conceded that the 
grantee was nat. the WTudivaramdar, yet 
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although thé whole village was granted in 
parcels to a number of sets of persons oh this 
tenure, the village ds a-whole : was not grant- 
ed to thé inamdar in this suit or his pre- 
decéssor-in-title. He is only one among 22 
people who are mutually unconnected: His 
holding is not; therefore, a village. Nor can 
he come in, by explaining “a person" to 
exclude persons, because that would be clearly 
only’ in the -case of persons joint in 
interest or title, which is notihe present case. 

The definition goes on to speak of any 
separated part of. such .village. But that 
again is not the present case. That involves 
that there was at one time. a whole village 
granted to one ¢namdar and that at any time 
subsequent to. such grant there has been 
recognised alienation. or division. That 
is not the present case. IJtisclear from the 
tram register that the, numerous minor 
énams which go with the major inam in issue 
and form the village, have been always 
diséonnected. and originally conferred by 


distinct grants. 


3. Accordingly, 1 find this issue against 
the respondent and the suit must fail because 
there is no eate under the Act. = 

. 4, This decision is the decision in all the 
suits. by consent of parties and I am not 
prepared to deprive the appellants of their 
costs in this appeal.” 

Mr. R. Kuppuswami Atyar, for the Appel- 
lants. 

- The Hon'ble Mr. T. Richmond, for the Re- 
spondents. 


JUDGMENT.—This is & second appeal 
against the Collector's finding on appeal in 
respect of the first issue in the suit, viz., 
whether the plaint lands form an estate 
within the meaning of Act I of 1908. 

- 9, The only point raised before me 
is, whether the plaint lands form part of a 
whole “nam village or of a minor inam, 
or-in other words, whether Tennur is a whole 
inam. village or one of a congeries of minor 
mams. : 

3. An examination of the nam and quit- 
rent registers relating to Tennur shows that 
it- was- treated at the Jnam Settlement 
exactly as other whole tnam villages. Nei-- 
ther the original grant nor the nam title-deed 
are forthcoming. In the “nam register the 
whole gudicat is first entered and deductions 
are made of poramboke portions transferred 
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to other villages and old nams. The 
remainder, 108:14 acres, besides poramboke 
is entered in the quit-rent register 
as the inam. Inthe inam register reference is 
also made to this entry in Mr. Wallace 
Traver’s Register of the entire village as 
dan, The other znams of the village were 
separately settled at the Inam Settlement 
and particulars are given in the inam register 
of the village. No deductions on account of 
poramboke, ete., were made, and they were 
settled as minor enams.: 


A, Itis represented on behalf of the respond- 
ent that the existence of ryotwart lands in 
the village is against the theory that it wasa 
whole nam village. A remark against title- 
deed No. 1-47 shows that at the time of the 
Inam Settlement some lands in the village 
were fully assessed. They were presum- 
ably resumed and became ryotward, This 
will account for the existence of the ryofwarz 
lands referred to in this instance. It does 
not follow, therefore, that the original grant 
was not of the village as a whole. 


5. It is further’argued thatit is impossible 
that there should be in this village, which 
was assigned for the support of a durga, 
other Znams for the support of a Hindu 
temple, pallam and another mosque. The 
register regarding these minor /nams shows 
that with one exception the minor nams came 
into existence before the grant of the village. 
The excepted item was itself a re-grant of an 
older inam by the act of the Ruling Power. 

The above shows that the grant of the 
village was subject to the rights of the 
minor ¢namdar in respect of the minor inam 
situated in it. 

There is thus no force in this argument. 


6. There is a clear distinction between 
the grant of the village in question and the 
grant of the old nams situated in it-at the 
Inam Settlement. Besides it has always been 
treated by the Revenue Authorities as a 
whole dinam village. From the above 
considerations I decide that the grant was 
of a whole tnam village and that the 
village of Tennur is ‘an estate’ within the 
meaning of the Act. 


7. The appeal is allowed and the Collec- 
tor’s decision and decree reversed and the 
costs in this and the lower Appellate Court 
will be borne by the respondent. 
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8. The Collector will now dispose of 
the appeal in respect of the second issue in 
the suit, whether commutation should be 
allowed, 

. Appeal allowed; Case remanded, 


ALLAHABAD HIGH COURT. 
Lerrars Parent Apesar No. 32 ov 1915, 
November 5, 1915. 

Present; —Sir Henry Richards, Kr., Chief 
Justice, and Mr. Justice Rafique. 
MUNNI KOBR—Puaintive - APPELLANT 
versus 
MADAN GOPAL-—DEFENDANT— 


RESPONDENT. 

Transfer of Property Act (IV of 1882), s. 64— Sale 
in favour of minor, validity of— Contract. Act (IX of 
1872), s. 11. 

A sale.deed of a house executed in favour of a 
minor is a valid transaction and the minor can sue 
for possession of the same after the transaction is 
complete, [p. 798, col. 2.] 


Mohort Bibee v, Dharmodas Ghose, 30 0. 639; 30 Y. A 
114; 7 C. W. N. 441; 5 Bom. L. B. 421 Navakoti Nara- 
yana Oheity v. Loyalinga Chetty, 4 Ind, Cas. 883; 
19 M. L.J, 752; 7M. L. T. 283; 38 M. 312; Ulfat- 
Rai v. Gauri Shankar, 11 Ind. Cas. 20; 8 A. L, J. 670; 
83 A, 657, referred to. 


Letters Patent Appeal from the decree of 
Mr. Justice Piggott in Second Appeal No. 
698 of 1913, dated the 6th January 1915, 

Dr. S. M. Suleman, for the Appellant. 

Mr. A. P. Dube, for the Respondent. 

JUDGMENT.—By our order, dated July 
9th 1915, we referred an issue to the Court 
below. The finding on this issue has now 
been returned. We think it desirable very 
shortly to refer to the nature of the suit. 
The plaintiff. is the daughter-in-law of the 
defendant. The suit is a suit to recover 
possession of a house. The house admittedly 
belonged at one time to the defendant. The 
house was under attachment in execution 
of a decree against the defendant. Before 
the sale, a deed of transfer was executed by 
the defendant in favour of the plaintiff. She 
was his daughter-in law and her husband 
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(the son of the defendant) was then alive. 
It was alleged on behalf of the plaintiff 
that she paid the purchase-money of the house 
and became the purchaser. It was alleged on 
behalf of.the defendant that the whole trans- 
action was fictitious and that no considera- 
tion of any kind ever passed. As the result of 
the finding of the Court below upon the issue 
we referred, it is now established that the 
money was really paid by the father of the 
plaintiff at the time of the attachment and 
was duly received by the defendant. There 
can be no doubt (whether the money 
actually belonged to the plaintiff or belonged 
to her father) that the purchase was intended 
for her benefit. The question is whether 
under these circumstances, the plaintiff was 
entitled to recover possession of the property, 
it being borne in mind that at the date of the 
deed of transfer she was under age. It is 
contended on behalf of the defendant that 
-the contract for ‘sale of the house was 
absolutely null and void and the decision 
of their Lordships of the Privy Council in 
the. case of Mohor? Bibi v. Dharmodas Ghose 
(1) and also the ‘case of Navakoti Narayana 
Chetty v. Loyalinga Chetty (2) are relied 
upon. On the other side. the case of 
Ulfat Rat v. Gauri Shankar (3) and also the 
case of Raghunath Bakhsh. v. Haji Sheikh 
Muhammud Bakhsh (4) are relied upou. Sec- 
tion’ 5 of the Transfer of Property Act 
detines ‘transfer of property’ as an act by 
which a living person conveys property to one 
‘or more other living persons, or to himself 
and one or more living persons. Section 6, 
clause (A), of the same Act sets forth the class 
of transfers of property which cannot “be 
made. It does not state that a transfer 
cannot be made to a minor. Section 7 provides 
that every person competent to contract and 
entitled to transferable property is com- 
petent to transfer such property. Nowhere 
in the Act is it provided that a minor is 
incapable of being‘’a transferee of property, 
and as a matter of practice we are well aware 
that transfers of immoveable property are every 
day made to minors, Section 127 by necessary 


(1) 80 C. 589 (P. C.);.80 I. A 114 7 O. W. N. 44l; 
5 Bom. L R.491 | 
“ (2) 4 Ind Cas. 383, 88 M 319; 19 M. L J. 752; 
M L. T. 233. J 
(8) 11 Ind Cas. 20; 33-A. 657:9 A L. J. 670. 

(4) 30 Ind, Cas, 200; 18 O. C. 115; 20. L, J. 200, 
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implication shows that a person who is not 
competent to contract, may be the donee of 
immoveable property, and that even in the 
case of property burdened with an obligation, 
if after he has become competent to contract 
and aware of the obligation, retains the 
property he becomes bound. It seems to us 
that- the argument on behalf of the defendant 
amounts to this, that the present suit to 
recuver possession of the house must be 
regarded in exactly the same way as if the 
plaintiff was bringing a suit for specific per- 
formance of a contract. [n our opinon, it 
ought not to be so regarded. It could 
hardly be said, if it was shown beyond 
all doubt that the father of the plaintiff 
entered into & contract for the sale of 
this property and instead of taking the 


- conveyance himself had directed the vendor 


to execute the conveyance in favour of his 
daughter, that she wonld not be entitled to 
recover possessicn of the property. This in all 


_ probability was exactly what happened in : 


the present case; but even if we assume . 
on behalf of the defendant that it was 
the girl herself who entered into the 
‘contract and that it was her money which 
was paid to the defendant, it can .make 
no difference. As soon as the defendant 
received the  purchase-money and executed 
the conveyance, she bedame entitled 
to the possession of the property. Very 
different considerations would arise if after 
having agreed fo sell the property, the 
defendant -before receiving the price had 
refused to execute & conveyance and the 
plaintiff was driven to a suit for specific 
performance. In sucha case, the plaintiff 
would have to setup the contract, In our 
opinion, the decision of the Court below 
and also of the learned Judge cf this 
‘Court were not correct. We accordingly 
allow the appeal, set aside both the decrees 
of the Courts below and also the decree 
of the learned Judge of this Court and 
decree the plaintiff's élaim with costs in 
all Courts, including both hearings in this 
Court. 
Appeal allowed. 


f 


794 
SHIVA TAHAL AHIR v. JAWAHIR LAL, 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Revence Permios No. 35 or 1919-13 or 
ADLAHABAD District. 
. December 13, 1913. 
. Present:—-Mr: Baillie, S. M., and 
- M . Tweedy, J. M. 
“SHIVA TAHAL AHIR-—DPLAINTIFF— 
| APPELLANT 
versus 
JAWAHIR LAL AND OTHERS— DEFENDANTS 


. — RESPONDENTS. 

Agra Tenancy Act (LE of 1901), s. 79—Helinquish- 
ment— Surrender of pessession-- Contract of relinquish- 
ment, if enforceable— Dispossession-—Remedy. 

A relinquishment of the holding, whether oral or 
written, unless coupled with the surrender of posses- 
gion is no valid relinquishment under the law. 

A contract of relinquishment cannot be specifically 


enforced. 

Where, therefore, a tenant agreed in writing 
to relinquish but did not surrender possession and the 
zemindar let the land to other tenants who took up 


cultivation: 
Heli, that the action of the zemindar amounted to an 


illegal dispossession of the original tenant for which 
an action under section 79 would lie. 
order of the 


Second appeal from the 
Commissioner, Allahabad Division, dated 
the 5th June 1913, reversing that 
of the Assistant Collector of Allahabad Dis. 
trict, in a case of possession. 
JUDGMENT. 


Í Baru, S. M.— (December 4th, 1913. )—The 
suit was for possession of a holding from 
which appellant alleges that he was 
illegally ejected. The facts as, found by 
the Commissioner are, that the appellant 
agreed in writing to relinquish this land 
in 18,9 but did not do so, that he sub- 
sequently during the currency of 1819 
agreed verbally to give up at the commence- 
ment of 1320. Now these relinquishments, 
. written or oral, are according to law in 
themselves nothing, The landholder is not 
entitled in any way to enforce these agree- 
ments. Surrender under section 83, means 
the actual surrender of the land itself and 
unless a tenant himself deliberately relin- 
quishes possession, the ` la dholder is not 
entitled: to take possession except by means 
of a suit for ‘ejectment. The evidence in 
regard to the alleged relinquishments, oral 
ind written, is relevant only as evidencing 
the intention of the appellant to sur- 
render. They were regarded by tke 
Commissioner ag haying a more direct 
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effect on the question before him. The 
question really comes to this: Did the 
landholder’s tenants cultivate in 1820 with. 
the consent of the appellant? I do not 
think that this can be considered to be in 
any way proved. The suit was promptly: 
brought after cultivation had been com- 
menced by the landholder’s tenants, 

In my opinion, the view of the case 
taken bv the Commissioner, was wrong in 
Jaw. His decision should be reversed and. 
the decision of the Court of first instance 
restored, Costs on respondent. . 

Tweepy, J: M.—I entirely agree. Pem 
Raj v. Ram Kishen (1) was not published 
when the Commissioner gave this decision. If 
it had been before him, then his conclusions. 
would have been different. 


Appeal allowed. 
(1) Selected Decision No. 9 of 1913. 
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PUNJAB CHIEF COURT. 

Sroonp Orvin Appa No. 1013 or 1909. 

November 1, 1915, : 
Present;—Sir Donald Johnstone, Kr., Chief 

Judge, and Mr. Justice Chevis. 
Musammat PARTAPI—PrLAINTIFF—— 
. APPELLANT 
versus 
HAZARA SINGH. AND OTHERS—— DEFENDANTS 
— RESPONDENTS, 

Custom—Alienation by widow—Daughter, power of, 
to contest—Burden of proof—Jat Sikhs of Jullundur 
District—Remand, technically permissible but useless, 
whether allowed-— Practice. 

The power to contest an alienation by a widow is 
usually vested in agnates, which a daughter is not. 
[p. 795, col. 1.] 

Where, therefore, a daughter claims the power by 
custom to contest an alienation by her widowed 
mother, of property formerly belonging to her father, . 
the onus lies on the daughter to prove such custom. 
[p. 796, col. 2.] i 

A remand which is technically permissible but is 
not expected to serve any useful purpose is not to be 
allowed. [p. 796, col. 1. 1 


Second appeal from the decree of the 
Divisional Judge, Jullundur Division, dated- 
the 12th July 1909, -varying that- of the 
District Judge, Jullundur, dated the 17th 
November 1908, decreeing the claim. ` 

Rai Bahadur Pandit Sheo Narain and Mr, 
Sewarum Singh, for the Appellant. 

Mr. Gokal Chand Narang, for the Bepondy 


ents, 
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JODGMENT.—The orders ofa Division 
Bench of this Court of 8th and 10th Novem- 
ber 1913 referring to a Full Court certain 
questions therein set forth give the facts of 
this case. Wehad two connected appeals» 
before us, whereof one (No. 1014 of 1909) 
has been compromised and the other remains 
for decision, very much the same questions be- 
ing involved in both cases. Itis unnecessary 
for us to repeat what has already been 
written. Pat briefly, the first question we 
have to decide is whether plaintiff, daughter 
of Jaura and Musammat Mano, has the 
power by custom to contest an alienation by 
the latter of the property formerly belong- 
ing to Jaura and his brother Jit, both 
deceased, the alienation beiug by Will and 
in favour of the sons and grandson of 
another daughter. The question of onus is 
easily disposed of. The first Court—see 
issues 3 and 4—clearly laid upon defend. 
ants Nos. 8 to 6 the burden of proving that 
the Will was valid and that plaintiffs had 
not the power to contest it, and it found on 
both points in favour of plaintiffs. The 
lower Appellate Court did not directly 
decide this question, but, taking up issue 2, 
found.that Sundar Singh, father of defend- 
ants Nos. 3 to 6, was legally khana-damad 
and appointed heir to Jaura and thus the 
alienation by Will was unassailable. We 
have examined the evidence regarding 


khana-damadship and appointment as heir‘ 


and our conclusion is that these things are 
not proved. Wethink the facts are more 
consistent with the theory that Sundar 
Singh and his wife merely came from time 
to time and helped the old man.and that 
the relations between them and him never 
went any further. But we need not discuss 
this matter in detail, for we think plaintiff 
fails on the question of power to contest. 
Iti isa power of a very unusual kind, 
usually found invested in agnates, which a 
daughter is not; and there can be no 
doubt that the burden of proof in issue 4 
should have been laid initially on plaintiff. 


In consequence of the views expressed by 
the Fall Court aforesaid, which declined 
to deal directly with the questions referred 
to it by the Division Bench, we do not get 
much help from the rulings quoted before 
us and discussed at length in the aforesaid 
referring order. They are noted in the 
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foot-note.* We must now take it that the 
dictum of Roe, S. J, in Sher Muhammad 
Khan v. Muhammad Khan (1) beginning 
“T+ must be remembered” and ending "present 
holder of the’ estate," is little better than 
that the 
expressions of opinion and the findings in 
Chiragh Bibi v. Hassan (2), apply only to 
cases among the Ghelna Arains of Lahore, 
where daughters occupy a very strong 
position, and must not be treated as imply- 
ing any inherent connection universally 
existing between the fact of heirship and 
the right to contest an alienation by the 
holder for the time being; that the dietum 
in Lahori v. Radho (8) that where a widow 
ofa reversioner might succeed collaterally 
to the widow of the last male holder and, , 
therefor e, had a right to control that widow's 

acts, is one applicable solely to the Girths 
ofthe Kangra District and is not of 
general application; that a similar remark 
applies mutatis mutandis to the dictum in 
Musammat Kokan v. Lakhoo (4) that a 
sister among (rths) of Kangra, can control 
the widow of the last male holder. These 
rulings, then, being of no use to us in the 
present case, which is concerned with Jat 
Sikhs of Jullundur, we have left Nur-ul- 
Nissa v. Gauhar-ul-Nissa (5), in which it 
was pointed out that there is no necessary 
connection between A being heir to B and 
A's having the power to control B's dealings 
with the property A may some day inherit, 
a point also emphasized in Al? Muhammad. 
v. Suraj-ud-din (6). With that view, we 
express concurrence, and it follows that 
the onus should have been laid on plaintiff, 


(1) 5 P. R. 1895. 

(2) 19 P. R. 1906; 70 P. L. R, 1906. 

(3) 72 P. R. 1906; 108 P. L. R. 1907. 

(4) 7 Ind. Cas, 470; 60 P.R. 1910; 92 P. W, R. 
1910; 109 P. L. R. 1910. 

(5) 61 P. R. 1926. 

(8) 10 Ind. Cas. 236; 13 P. R. 1912; 162 P. I, R. 
1911; 199 P. W. R. 1911. 





*Sher Muhammad Khan v. Muhammad Khan, 6 P. 
R. 1895; Chiragh Bibi v. Hassan, 19 P. R. 1906; 70 P. 
TL. R. 1906 Nur-ul-Ntssa v. Gauhar- ul-Nissa, 61 P. R. 
1906; Lahori v. Radho, 72 P. R. 1906; 108 P. L R. 
1907; Musammat Kokan v. Lakhoo, 7 Ind. Cas. 470; 92 
P. W. R. 1910; 109 P. L. R. 1910; 60 P. R. 1910; Ali 
Muhammad v. Suraj-ud-Din, 10 Ind. Cas. 236; 13 P, 
R. 1912; 162 P. L. R. 1911; Zenab v. Shah Nawas 
Khan, 13 Ind. Cas. 526; 47 P. R. 1912; 102 P, L. R, 
1912; 145 P. W. R, 1912, 
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- This being so, plaintiffs Counsel urges — 
quoting Gobind Ram v. Rant Suraj Kaur 
(7), acase of this Court—that the case 
should be remanded to the lower Courts to 
enable him to produce evidence in support 
of his contention that his client has, by 
custom, the power to control the acts’ of her 
mother. Asked what he has to say now in 
favour of that contention, he points to 
cases of succession by daughters in the Jul- 
lundur District Musammat Fatima v. Ghulam 
Muhammad Shah (8); | Bhadhawa v. 
Gandhella (9) Julahas; Wazir AM Khan v. 
Musammat Asmat Bibi (10) Pathans; and 
also to paragraph 28, Rattigan’s Digest. , He 
admits that his client is aware, and he is 
aware,o no Jat Sikh case in Jullundur Dis- 
_ trict of a daughter's even succeeding against 
any collateral; much less of-her contesting 
an alienation made either by & male ora 
female. In these circumstances, we’ think 
it would be contrary to the practice of 
this Court to allow the parties to waste 
their time and money by a remand, albeit 
technically permissible. 

The question of acquiescence was also 
argued before us,and, if a finding was 
necessary, we would lind if in favour of 
plaintiff. As matters stand, we need not 
discuss it. We hold that plaintiff has no 
locus standi to sue and we dismiss the appeal 
with costs. 

we 3] Appeal dismissed. 


(7) 24 Ind, Cas, 470; 131 P. L. R. 1914; 114 P. W. 
R. 1914. 

(8) 172 P R. 1889. 

(9) 68 P. R. 1878. s 

410) 61 P. R. 1902; 72 P. L. R. 1902. 





MADRAS HIGH COURT. 
"Civit Revision Petition No. 553 or 1914. 
November 17, 1915. 

Present; —HMr. Justice Kumaraswami Sastri, 
DEVARASETTI NARASIMHAM ano 
ANOTHER— DEFENDANTS —PRETITIONERS 

: f versus s 
DEVARASETTI VENKIAH AND ANOTHER— 
PLAINTIFFS—-REeSPONDENTS. 

.. Limitation ‘Act (IX of 1908), Sch I, Art. 29~—Suit to 
vecover value of standing crops cut and carried 
away—Standing crops, whether moveable property — 
Civil Procedure Code (dct V of 1908), s. 2 (18)— 


Immoceable property, definition of— General Clauses Act 
(X of 1897), s. 8 (26) 


Tho definition of "moveable property" given in 
section 2 (13) of the Civil Procedure Code does nob 
goren the provisions of the Limitation Act. [p. 790, 
col. 2. 

"Immoveable property” as defined in section 3 
(25) of the General Clauses Act, 1897. includes stand. 


< ing crops A suit, therefore, to recover the value of 


such crops wrongfully cut and oarried away is nob 
a suit for the recovery of compensation within 
the meaning of Article 29 of the Limitation Act. [p. 
796, col. 2.] 

Pandah Gazi v. Jennuddi, 4 O 635; 2 C, L. R. 56; 
Sandu v. Sambhu, 6 B. 5902; Kotagiri Venkataramanujam 
v. Patibanda Basavayya, 21 Ind. Cas, 213; 25 M. L. J, 
417; (1913) M. W. N. 869; 14 M. L. T. 225, followed. 


Petition, under section 25 of Act IX of 
1887, praying the High Court to revise the 
decree of the Court of.the District Munsif 
of Guntur, in Small Cause Suit No, 2123 of 
1913. : 
Mr. P. 
tioners. 

Mr. V. Ramesam, for the Respondents, 

JUDGMENT. —The only question for 
determination is whether standing crops are 
to be treated as moveable or immoveable 
property for the purposes of the, Indian 
Limitation Act. i | 

It is argued for the petitioners that 
section 2, clause 13, of the Civil Procedure 
Corle defines moveable property as including 
standing crops and that a suit for recovery 
of the value of standing crops wrong- 
fully cut and carried away isa suit for 
the recovery of compensation in respect 


Somasundaram, for the Peti- 


‘of moveable property governed by Article 


29 of the second Schedule to the Limitation 
Act. s 

I do not think that the definition. in the 
Civil Procedure Onde can govern the 
provisions.of the Limitation Act, There is 
no definition of moveable property in the 
Limitation Act and reference must be had 
to the General Clauses Act, X of 1597, 
which enacts. that the definitions given - in 
the Act shall govern all enactments passed 
subsequent thereto. Immoveable property 
is detined by clause 25 of section 3 as 
including things attached to the earth or 
permanently fastened to anything attached to 


. the earth. This will clearly include standing 


crops. Pandah Qazi v. Jennuddi (1); Sadu v. 
Sambhu (2). 

Though standing crops were included 
in the term ‘moveable property’ for the 


(1) 4 C. 655; 2 C. TL. R. 626. 
(2) 6 B. 592. 
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. purposes of the Civil Procedure Code, a 
similar change which was proposed when 
the Limitation Act was drafted in 1908 
was for some reason or other given up. 

If standing crops are immoveable pro- 
perty, the case is governed by the Fal! 
Bench decision in K tagr: Venkatarama. 
nuiam v. Patibanda Basavayya (3). 

The decision of the District Munsif is 
correct and the petition fails and is dismissed 
with costs. 

Petition dismissed. 

(8) 21 Ind. Cas. 213; 14 M. L, T..225;25 M. L. J. 
447; 19018 M. W. N. 869. 


PUNJAB CHIEF COURT. 
Szcoxp Civiu ArPgAn, No. 1955 or 1912. 
October 21, 1915. 
lPresent; —Mr. Justice Shah Din. 
Musammat TARA DEV I— PLAINTIF E= 
ÅPPELLANT 
versus 
DHANPAT RAI AND OTHERS, 
REPRESENTATIVES OF DHILLU MAL, DECEASED 
— DarENDANTS— RESPONDENTS, 

Maintenance—Agreement, | construction | of —Hindu 
widow agreeing with her husband's. veversioner to lead 
chaste life—Maintenance, forfeiture of—Second appeal 
—Finding of fact—Punjab Courts Act (XVIII of 1884), 
2, 41 $ 
Where a Hindu widow who executed an agreement 
in favour of her husband's reversioner to the effect 
that she would lead a chaste life throughout the 
period of her residence in her deceased husband’s 
house and receive maintenance allowance so long, 
as she remained chaste, hastaken to a life of 
immorality, she forfeits the right to maintenance. 

A finding that the woman has taken toa life of 
immorality, cannot be interfered with in second 
appeal. 

Second appeal from the decree of the 
District Judge, Lahore, dated the 30th 
August 1912, affirming that of the Munsif, 
ist Class, Lahore, dated the 3rd April 1912, 
dismissing the claim. 

Mr. Taj-ud-din, for the Appellant. 

Mr. Nand Lal, for the Respondent. 

JUDGMENT. TI have read the agreements, 
dated the 2ist July 1908, which were 
executed by  Musammat Tara Devi and 
Dhilla Mal respectively in favour of each 
other, and I entirely agree with the 
Courts below that the proper construction 
of the two agreements, read together, is 


: IX of 1887).. 
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that the widow agreed to lead a chaste 
life throughont the period of her residence 
in her:deceased husband's house and that 
she was entitled to reside in the house and 
to receive the maintenance allowance agreed 
upon betweer the parties only so long as she 
remained chaste. It is found as a fact that the 
woman has taken to a life of immorality; and 
that being the case, she has forfeited her 
right to maintenance. 

; I dismiss the appeal with costs. 

Appeal dismissed. 


ALLAHABAD HIGH COURT. 
Seconp Orvin APPEAL No. 1537 or 1914. 

. November 11, 1915. 
Present:— Mr. Justice Piggott. 
NARAIN DAS AND OTHERS—DEFENDANTS-— 
APPELLANTS 
versus 
HARAKH NARAIN LAL AND OTHERS— 


PrAINTIFFS— RESPONDENTS, 

Provincial Small Cause Courts Act (IX of 1887), 
Sch. II, Art. 81— Sit of Small Cause Court nature— 
Right of fishery— Second appeal. 

Where tho plaintiff brought a suit to recover a 
certain sum of money on the allegation that. a parti. 
cular tank was the joint property of the parties aud 
that the defendant had caught fish from the said 
tank and appropriated the entire tish by selling 
them for his own benefi: 

Held, that the suit was one of the maturo 
cognizable by the Small Cause Court and that, there. 
fore, no second appeallay. [p. 798, col. 1.] 


Second appeal from the decision of the 
District Judge of Ghazipur, dated the 3Cth 
June 1914. 

Mr. Gokul Prosad, for the Appellants. 

Mr. Haribans Sahat, for the Respondents. 


JGDGMENT.—A preliminary objection 
bas been taken to this appeal, on the 
ground that the suit is one of the nature 
cognizable by a Court of Small Causes 
and could not properly be brought before 
this Court in second appeal. On behalf of 
the defendants-appellants reference is made 
to Article 31 of the Second Schedule to 
the Provincial Small Cause Courts Act (Act 
The question is whether the 
suit as framed, was one for profits of 
immoveable property belonging tc the plaint- 
iffs alleged to have been wrongfully 
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‘received by the defendants. The case seems 
‘to me very much on the boundary line. 
‘It is almost covered by the ruling in 
"Bameshar Singh v. Durga Das (1), but there 
‘remains a doubt to my mind whether the 
‘money claimed in the present case was 
‘alleged in the plaint to have been “wrongful. 
‘dy received? by the defendants. The 
plaintiffs’ case was that the defendants 
caught and sold certain fish under such 
circumstances that the plaintiffs were entitled 
toa rateable share in the  sale-proceeds, 
which share the defendants withheld and 
wrongfully appropriated to themselves. I 
am not clear on the wording of the plaint 
that there was any allegation that the 
catching of the fish or selling of the sume 
constituted any infringement of the plain- 
tiffs’ right. I incline, therefore, to the 
opinion that the objection is well founded 
and that as a matter of law, no second 
appeal lay in this case. I have thought 
it expedient, however, to hear the appeal 
on the merits. The point raised by the 
appeal can only be determined by a 
careful examination of the pleadings in 
the Courts below. The plaintiffs alleged 
‘that they were part-owners of a certain 
tank which had been divided on partition 
between themselves and other co-sharers, 
including some of the defendants. The 
dispute was with regard to fishery rights, 
‘In the third paragraph of the plaint, itis 
alleged that the fish were ordinarily to be 
found in abundance in a portion of the 
tank situated in the share of the plaintiff! 
alone. Indeed it was alleged that “ab the 
time of fishing"—by which I understand, 
jmmediately any attempt was made to net 
the tank--all fish therein always collected 
together in a deep pool mentioned in the 
first portion cf the said paragraph, which 
the plaintiffs alleged to be situated in the 
portion of the tank belonging to themselves 
alone. Nevertheless the plaint goes on to 
state that whatever fish were captured out 
of this pool (presumably also any fish 
which might by some accident be captured 
in any other portion of the tank), were 
always’ disposed of for the benefit of all 
co-sharers. It is expressly pleaded that 
those defendants who were co-sharers in 
the proprietary rights over the tank had 
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received their shares in the price of the. 
fish eaught in the plaintiffs! portion of 
the tank. The cause of action put forward 
was that during the year in suit, the 
defendants having colluded together fished 
the tank and appropriated whatever fish 
they caught, selling the same for their 
own benefit and withholding the plaintiffs’ 
share. There is certainly no allegation in 
the plaint that fish were taken by the 
defendants from one part of the tank 
rather than from another. The case set 
up for the defendants, seems to me clear 
enough. They agree with the plaintiffs 
that there was a deep pool in the tank in 
suit in which fish ordinarily collected and 
in which alone they could be captured 
in any quantity. This deep pocl, they 
allege, is situated in the portion of the 
tank allotted to them. They claim that 
this allotment entitles them to net this 
pooland appropriate any fish which they 
might find therein for their own benefit. 
Both expressly and by implication, they 
deny the plea of the plaintiffs that fish 
taken from the tank, were dealt with for 
the benefit of all the co-sharers in whatsoever 
part of the tank they might be captured. 
I do not say that the Court of first 
instance altogether misapprehended the point 
in issue; but it is clear that the atten- 
tion of the learned Munsif was concen. 
trated to a large extent on a question 
of fact which was only incidentally raised 
by the pleadings, namely, the question whether 
the deep pool, the existence of which both 


.parties admitted, was situated in the portion 


of the tank allotted on partition to the | 
plaintiffs or in the portion allotted to the 
defendants. In substance, however, the 
learned Munsif upheld the case set up by 
the defendants. He held it proved that 
they had only caught fish in the portion 
of the tank allotted to them on partition 
and that they were entitled to appropriate 
to themselves any fish so caught. The 
plaintiffs went on appeal to the Court of the 
District Judge. In their memorandum of 
appeal to that Court, they again raised 
the issue of fact which had been decided 
against them, by contending’ that the 
evidence on the record proved that the 
defendants had caught fish in the portion 
of the tank allotted to the plaintiffs’ share. 
Nevertheless the fifth paragraph of, their 


Vol, KAKI) 


memorandum .of appeal seems to me to 
raise clearly enough the plea upon which 
the plaint was originally based. The 
learned District Judge proceeded to state 
the question for determination in very 
general terms and I must confess to having 
found it somewhat difficult to follow portioris 
of the argument on which he has based 
his decision. He points out that the case 
. Bet ‘up for the defendants might involve 
serious’ practical difficulties in the event 
of each co-sharer attempting simultaneously 
with others to capture fish in the 
particular portion of the tank allotted to 
him on partition. He repudiates the con- 
tention that the particular deep podl in 
which fish ordinarily collected, can be 
regarded as the property of a particular 
co-sharer, so as to give that co-sharer 
exclusive right to any fish which he might 
capture therein. In substance, he seems 
to me tohave affirmed the case set up by 
the . plaintiffs, that any fish captured from 
the tank were dealt with as the property 
of all the co-sharers in whatever portion 
cf the tank any particular fish might, be 
captured. If this is a correct’ view of the 
judgment of the lower Appellate Court, 
there is obviously no force in this appeal, 
which is based cn the plea that there 
should have beén a specific finding as to 
the portion of the tank in which, or from 
‘which the defendants had captured the 


- fish which formed the subject-matter of - 


the suit. For these reasons I dismiss this 
- appeal with costs. 


Appeal dismissed, 
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‘to the Court to direct 


799 


. MADRAS HIGH COURT. l 

Civit Revision Perrros No. 277 or 1914. 

November 3, 1915. NE. 
Present:—Mr. Justice Sadasiva Aiyar. ` 
. Tue SECRETARY or STATE ror INDIA’ 
IN COUNCIL —CouNTER-PETITIONER 
$ 2E -— PETITIONER 
. versus ' J 
CHERUKARA NARAYANANUNNI 

PISHARODI-—PErITIONER-—IUESPONDENT. 

Civil Procedure Code (Act V of 1908); O. XXI, 
rr. 98, 99—Court, when can direct possession. 

Order XXI, rule 98, of the Civil Procedure Code 
gives jurisdiction tothe Court to direct possession 
only if itis satisfied that the obstruction was by 
the judgment-debtor or by some other person at 
his instigation. [p. 799, col. 2.] | i 


Petition, under section 115 of Act. V of 
1908, praying the High Court to revise the 
order of the Court of the District-Munsif 
of Manjeri, in Civil Miscellaneous Petition 
No, 471 of 1913, on its file. : 

. Mr. C. Madhavan Nair, for the Govern- 
ment. ae " 
.. Mr. K. Y. Madhavan Natr for Mr. T. Eroman 
Unni, for the Respondent. i ‘ 
- JUDGMENT.—Order XXI, rule 99, Civil 
Procedure Code, says that where the obstruc- 
tion was by a person claiming in good faith. 
to be in possession onhis own account, the 
Court. “shall” make an order dismissing 
the application. (that is, the application 
under Order XXI, rule 97). Here the 
Government is , found to have obstructed 
delivery because it claimed the land to 
be river poramboke belonging to them. 
There can be no doubt that the claim was a 


, Claim made in good faith. 


By an almost culpable carelessness, the 
counter-petition ` signed by the Acting 
Collector of Malabar, does not expressly 
state that the Government is in possession 
or claims possession in good faith, and it 
only states that the Government obstructed 
delivery because it is the owner of-the 
land. 2 . : 

But I think itis clear that their posses- 
sion was not denied, as the respondent 
wanted to get possession after removing 
their obstruction. s 

Order XXI, rule 98, gives jurisdiction, 
to the ( possession only 
if it is satisfied that the obstruction 
was by the judgment-debtor or by some 
other person at his instigation, Even if 
‘there is no question of jurisdiction Involved; 
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and section 115, Civil Procedure Code, 
does not, therefore, apply, this isa fit case 
for interference under the Charter Act. 

The order of the District Munsifis set 
aside and the decree-holder’s Petition No. 
471 of 1913 will stand dismissed. 

In view of the carelessness above pointed 
out and under the circumstances, there will 
be no order as to costs. 

Petition allowed, 


—À € 


PUNJAB CHIEF COURT. 
Szconp Civi, Appear No. 2250 or 1913, 
July 30, 1915. 
Present:—Mr. Justice Shah Din and 
Mr. Justice LieRossignol. 

FAZL AHMAD—Derenpant—A PPELLANT 
Versus 
JIWAN MAL AND OTHERS—PLAINTIFFS— 


RESPONDENTS, 

Evidence—Inadmissibility in evidence of documents 
when not material—Finding of fact—Second appeal— 
Punjab Courts Act (III of 1914), s. 41. 

The inadmissibility of a document supporting & 
debt is not material where the defendant has admitted 
having received the money borrowed by him, [p. 
801, col, 1.] 

A finding that defendant has not made any repay- 
PER cannot be disturbed in second appeal. [p.801, 
col, 1. 


Second appeal against the decree of the 
Divisional Judge, Shahpur Division, dated 
. 24th June 1918, confirming that of the 
District Judge, Shahpur, dated the llth 
July 19.2, dismissing the claim. 

Mr. Fazli Hussain, for the Appellant. 

Mr. Nand Lal, for the Respondents. 


JUDGMENT.—The plaintiffs-respondents 
brought a suit against the defendants- 
appellants to recover Rs. 2,45.'-3-6, principal 
and interest, -alleged to be due to them on 
baht account. In answer to the plaintiffs’ 
claim, the defendant pleaded that he had 
' had no dealings with the plaintiffs and that 
he did not owe them on the account sued for. 
When the statements of the parties were 
taken down by the Court, it was alleged 


by the plaintiffs that the defendant had had | 


dealings with Ram Chand, father of plaintiffs 
Nos. land 2 and grandfather of plaintiffs 
No. 3 and 5, that the plaintiffs and Ram 


Chand were members of a joint Hindu family . 


which carried on money-lending business, 
and that the plaintiffs were, - therefore, 
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entitled to sue the defendant to recover 
the money due by him tothe joint family 
The defendant in his statement admitted 
that hehad had dealings with Ram Chand and 
that he had had contracted debts to the amount 
of Rs. 1,944-6.0, but he went on to say 
that he had repaid the whole amount and 
that nothing was due by him to the plain- 
tiffs. He added that Ram Chand deceased 
and the plaintiffs did not form a joint 
Hindu family and that he had never agreed 
to pay interest on the loans raised by him 
from time to time. 

The District Judge drew four issues and 
held that the plaintiffs were members of 
the joint Hindu family, that they were 
competent to sue for the debt due to the: 
family of which Ram Chand deceased was 
also a member, that the repayments plead- 
ed by the defendant had not been proved 
and that the plaintiffs were entitled to 
charge interest on the principal money 
advanced at.the rate of one per sent. per 
mensem. Upon these findings the District 
Judge decreed the plaintiffs! claim in 
full, 

On appeal, the learned Divisional Judge 
agreed in the findings arrived at by the 
District Judge upon all the issues and 
dismissed the appeal, : 

One of the points urged before the Divi- 
sional Judge was that in some of the 

= entries which occur in. the plaintiffs’ buhi 

` on the debit side of the account between . 
the parties, there is no mention of a promise 
t@ pay interest at a certain rate on the 
amount advanced as a ‘loan to the defendant, 
aud that each of these entries is a bond 
“within the meaning of section 2 (5) of 
the Indian Stamp Act and as such was 
liable to stamp duty; and that since it 
was nof stamped, it was not admissible 
in evidence.” The learned Divisional Judge 
held that none of these entries amounted 
to a bond on which stamp duty was 
payable and that the entries in question 
were admissible in evidence. 


From the decree of the Divisional Judge, 
a second appeal has been preferred to this 
Court by the defendant, and the only 
question of law urged before us, is the 
one relating to the inadmissibility of some 
of tbe entries in the plaintiffs’ bah? upon 
that ground taken before the learned 
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Divisional Judge and to which: we have 
just referred. It is also urged by the 
defendant’s learned Counsel that several 
of the entries in the plaintiffs’ baki, on 
which the suit is based, amount to receipts 
as defined by the Stamp Act and that 
since they are not stamped they are 
inadmissible in evidence. In the view that 
we takeof the case, it is unnecessary for 
us to go into these points. In the Courts 
below, it was admitted by “the defendant 
that he had raised from Ram” Chand- 
(who was the manager of the business of 
the plaintiffs’ joint family) loans amounting. 
to Rs, 1,944-6-0, but he pleaded that he. 
had paid their amount and that nothing 
was due by him to the plaintiffs. The 
defendant having admitted that the aggre- 
gate amount of. the debts 
him’ amounted to Rs. 1,944-6-0, no question: 
of the. admissibility or otherwise of the 
items constituting this amount, arises im 
the case; and the only question which 
requires decision is. as to whether the 
defendant has succeeded in proving that, 
he had repaid this amount, as pleaded-by 
him. Both the Courts have fully con- 
sidered the question of the repayments 
relied upon by the defendant and have 
come to the conclusion that no repayments’ 
are established. This is a ce of fact 
and we cannot go behind - in second, 
appeal. 

We maintain the decree of the lower 
Appellate Court and ‘dismiss the appeal 
with costs. 


Appeal dismissed. 


CALCUTTA -HIGH COURT. 

Ssconp Civic Appeat No. 2119 or 1912. 
November 26, 1915. 
Present:-—Mr. Justice Richardson and 
f Mr. Justice Imam. 

PRASANNA. KUMAR DUTT PURKA- 

L YASTHA—Pratntier No, 1— 

APPELLANT 
versus 

JANANENDRA KUMAR DUTTA AND 


OTHERS-—DEFenDANTS——RESPONDENTS. 
< Limitation Act (IX of 1908), Sch. I, Art. 121—Encum- ' 
brance, meaning of-—Adverse possession for statutory. 
period before sale, if encumbrance—Assam Land and 
Revenue Régulation(1 of 1886), s. 70, 


51 


contracted by ' 


. and 


-An interest acquired in an estate by adverse 


‘possession for the statutory period before its salo 


under section 70 of the Assam Land and Revenue Re- 
gulation, 1886, is an encumbrance within the mean. 
ing of Article 121 of the First Schedule to the Limi- 
tation Act, 1908. [p. 802, col. 1.] 
. Karmi Khan v. Brojo Nath Das, 22 C. 944, Nuper 
Chandra Pal Chowdhury v. Rajendra Lal Goswami, 
25 C. 167, followed. 

Kumar Kalanand Singh v. Syed Sarafat Hossein, 
12 0. W. N. 528; Rahimuddi Munshi v. Nalini Kanta 
Lahivi;1 Ind. Cas. 81; 18 C. W. N. 407, distinguished, 


< Appeal against- the decree of the Subor- 
dinate Judge, 2nd Court, Sylhet, dated the 
T5th Arril 1912, affirming that of the 
Officiating Munsif, Additional Court, 
Sunamgunge, dated the 10th July 1911. 
- Babus Jadunath, Kanjilal and Birendra 
Kumar Das, for the Appellant. 

Babu Hemendra Kumar Das, for the 
spopgenta; 


` JUDGMENT.—In this case, it is conceded 
that the revenue sale of 1897 under which 
the plaintiff-appellant claims, became final 
conclusive mcre than twelve years 
before the date on which the suit was 
instituted. That being so, we may accept 
the contention of the appellant’s learned 
Pleader that the finding in the judgment 
of the lower Appellate Court that the 
principal defendants have been in occupation 
of the lands in suit as trespassers for more 
than twelve years before the institution of: 
the suit, refers to adverse possession before 
the sale. Assuming this inthe appellant’s 
favour, the appeal may be decided on a' 
very short ground: The question is one 
of limitation. Is oris not Article 121 of! 
the first Schedule to the Limitation Act 
applicable to this case? It is applicable if 
the nature of the interest acquired by the | 
principal defendants by adverse possession 
is an “encumbrance” within the meaning ` 
of the wordas itis there used. Ib isa 
question of terminology. Is such an inter- 
est properly described as an encumbrance?, 
It seems to us that in view of the decisions | 
of this Court in Karmi Khan v. Brojo Nath 
Das (1) and Nuffer Chandra Pal Chowdhury 
v. Rajendra Lal Goswami (2) and of the: 
earlier authorities which were cited and 
followed in those cases, the questions which: 


Re- 


(1) 22 C. 244, 
(2) 25 C. 167. . . 
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we have stated, can 
affirmative answer. The learned Pleader 
for the appellant contends that the interest 
is not an encumbrance and cannot properly 
be described as such. He refers to the 
cases of Kumar Kalanand Singh v. Syed 
Sarafat Hossein (3) and Rahimuddi Munshi 
v. Nalin Kanta Lahiri (4). No doubt in 
those. cases, it seems to have been held 
in regard to section 54 of the Bengal Land 
Revenue Sales Act (XI of 1859) that in 
the expression “subject to all encumbrances” 
which there occurs, the word “encumbrances” 
does not include an interest acquired before 
the date of the sale by adverse possession 
for the statutory period. On the other 
hand, it has always been held that the 
word as nsed dn section 37 where the 
expression is "free from all encumbrances,” 
includes such an interest at any rate for 
the purposes of limitation, and this point 
as to the meaning of the word in Article 121 
was not considered in the cases of 
Kumar Kalanand Singh v. Syed Sarafai 
Hossein (8) and Rahimuddi Munshi v. Nalini 
Kanta Lahiri (4). 

In the present case, the sale took place 
not under Article XI of 1859, butunder the 
Assam Land and Revenue Regulation of 
1885. We assume again in the appellant’s 
favour that the learned Subordinate Judge 
misapplied section 71 ofthe Regulation and 
that the sale was the sale of an estate 
under section 70. But the interest which 
the defendants acquired, is in our opinion 
on the authorities an encumbrance within 
the meaning of Article 121 and the suit is 
barred by limitation. The contention of 
the learned Pleader for the appellant that 
under Article 142 or 144, the period of 
limitation was twelve years from the date 
when possession was formally given to 
the purchaser at the sale, cannot be accepted. 

We may mention that there are two plots 
in dispute in this suit, The plaintiff's title 
' to the first plot fails on the facts found by 
the Subordinate Judge, whick cannot be 
now successfully assailed. His title to the 
one-half share of the second plot fails on the 
ground we have indicated. 

The result is that the appeal must be dis- 
missed with costs. 

Appeal dismissed. 


(8) 12 0. W. N. 688. 
(4) 1Ind. Cas, 81; 13 C. W, N. 407. 
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PUNJAB CHIEF COURT. 
Srconp Cryin Appear No, 702 ov 1912. 
May 31,1915. 
Present:—Mr. Justice Shah Din and 
Mr. Justice LeRossignol. 
DITTA RAM AND oTHugRS—PELAINTIFFS— 
APPELLANTS 
versus 
RUP CHAND AND OorHE&RS-—DEFENDANTS— 
RESPONDENTS. 

Will—Executor—Death of executor—- Heir of executor, 
Locus standi of, to enforce agreements—Letters of 
Administration — Probate, 

An heir of an executor, who has taken the Probate 
of the Will of a deceased testator and who has 
died without administering the whole estate, has 
no locus standi after his death to enforce an agree- 
ment entered into by him as such executor with a 
third person with a view to carry out the inten- 
tion of the testator. [p. 803, cols. 1 & 2.] 

When such an exocutor dies, the estate of the testator 
remuins unrepresented until some one takes out 
Letters of Administration or Probate from the Court. 
[p. 808, col. 1.] ; 

Second appeal from the decree of the 
Court of the Divisional Judge, Multan 
Division, dated the 5th February 1912, 
affirming that of the District Judge, Muzaffar- 
garh, dated the 28th April 1911, dismiss- 
ing plaintiffs’ claim. 

The Hon’ble Mr. Muhammad Shafi, K. B., 
for the Appellants. 

Lala Hargopal, for the Respondents. 


JUDGMENT.—The facts are fully stated 
in the judgments of the lower Courts, and. 
it is not necessary to repeat them here. It 
is not disputed that Santu Ram, uncle of 
the plaintiffs, was appointed an executor by 
the Will of Tulsi Ram, dated 8th March 
1698, he took out Probate of the Will and 
during his life-time administered the estate 
of the testator according to the directions 
contained in the Will. He retained one-half 
of the estate in his own hands, and sold 
the other halfto Dallu Ram, father of the 
defendants, for Rs. 2,250. This sum of Rs. 
2,250 was allowed to remain in the hands of 
Dallu Ram, and he entered into an agree- 
ment, Exhibit P-1, dated 24th November 
1894, with Santa Ram whereby he undertook 
to spend the money in his hands in charity 
as directed in the Will of Tulsi Das. The 
agreement of the 24th November 1894 
was renewed on the 24th November 1897, 
Exhibit P-2, the terms of the later agiee- 
ment being substantially the same as those 
of the earlier one. 
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Santu Ram, the executor named in the 
Will of Tulsi Das, is dead, and the present 
suit has been brought by the plaintifis, who 
are heirs of Santu Ram, to” recover from 
the sons of Dallu Ram, who is also dead, 
Rs. 2,138-6-0 made up of two items of 
Rs. 1,055 and 1,083-6 0 alleged to be due 
to the plaintiffs as heirs of Santu Ram 


from Dallu Ram, deceased, under the agree-. 
2dth November 


ment, Exhibit 2, dated 
1697. The grounds upon which the said 
two sums ‘are alleged to be due to the 
plaintiffs, are explained in the lower Courts’ 
judgments, ard the sole question for deci- 
sion before ts, is whether the plaintiffs, as 
the ‘heirs of Santu Ham, can sue the heirs 
of Dallu Ram to recover the sums in question, 
aggregating Rs. 2,138-6-0, on the strength 


of the agreement, dated the 24th November 


1897, as if these sums were due to Santu 


Ram as. & private creditor and had nothing 


whatever to do with the administration of 
the estate of Tulsi Das, deceased, in accord- 
angé with the Will, dated 8th March, 1893. 

* Both the Courts below have dismissed 


the suit, holding that Santu Ram, the sole, 


executor under the Will of Tulsi Das, 
being dead, the estate of Tulsi Das is now 
unrepresented; and that until another person 
is duly appointed under Act V 
to administer the estate of Tulsi Das, the 


defendants as heirs of Dallu Ram are not 


liable to account for the moneys belonging 
to the’ estate of Tulsi Das, which are in 
their hands under the agreement dated 
24th November 1897. After hearing the 
learvied Counsel for the appellants in sup- 
port of the appeal, we areof opinion that 


the lower Courts’ decision is perfectly correct. 


Plaintiffs’ suis comprises two reliefs: (1) 
They sue to recover Rs, 1,055, which is 
said to have been spent by the plaintiffs in 
accordance with the directions of the testator, 
but which, under the agreement of the 24th 
November 1897, shonld have bean spent by 
Dalla Ram; and (2) they demand that a 
fresh agreement in respect of the balance of 
Rs. 1,083-6- 0 alleged to be in the hands of 
the defendants, be executed by them in terms 
of the agreement of the 24th November 
1897. Both these reliefs are directly connect- 
ed with the administration of the estate of 
Tulsi Daz, and we fail to understand what 
locus standi the plaintiffs, as the heirs of 


Santu Ram, have to obtain these reliefs 


. the agreement of 1897. 


of 1881 


against the difeudanis;: heirs of Dallu Ram, 
it being admitted that the plaintiffs have 
not been empowered by a competent Court 
to administer the estate of Tulsi Das in 
accordance with his Will of the Sth March 
1893. Admittedly, the plaintiffs have still 
in their hands funds belonging to the, 
estate of Tulsi Das, and it is ont of those 
funds that they have spent the sum of 
Rs. 750 which together with interest amounts 
to Rs. 1,055, and which, they say, should have 
been contributed by Dallu Ram according to 
The plaintiffs have 
spent nothing, orat any rate, should have spent 
nothing, out of their own pockets; and no 
ground for contribution from the defendants 
on the basis of a personal undertaking on 
the part of Dallu Ram.is made out. The 
agreement of 24th November 1897, must 
be read with the Will of Tulsi Das; and 
reading the two together, it is clear that 
Dal Ram or his heirs could be called 
to account, so far as the sum of Rs. 2,250 
in his hands was concerned, only by a 
person duly authorised to administer the 
estate of the testator. The plaintiffs do 
not occupy this status, and their suit has 
rightly been dismissed by both the Courts. 
The appeal fails and is dismissed with costs, 
Appeal dismissed, 





MADRAS HIGH COURT. 
Seconp Orvin, Appear No, 78 or 1912. 
Civin MISUELLANEOUS PETITION No. 2177 

or 1912. 
October 28, 1915, 

Present:—Mr. Justice Sadasiva Aiyar and 
Mr. Justice Napier. 
KRISHNASWAMI NAIDU— PETITIONER, 
PLAINTIFF— Á PPELLANT IN S. A. No. 78 AND 
RESPONDENT IN C, M. P. No. 2177 
versus 
SEETHALAKSHMI AMMATL-—PzerTITIONER, 
Derexpant—Responpent in S. A No. 58 AND 
Petitioner IN C. M. P. No. 2.77. 

Hindu Law—Property given for maintenance to 
illegitimate son of deceased co-parcener— Son -of illegi- 
timate son, whether can claim vested right of inheritance. 
< Property given for maintenance to an illegitimate 
son of an undivided deceased co-parcener cannot 
be treated as the ancestral property, of the illegi- 
timate gon in which a Son of that illegitimate son 
gets a right by birth. (p. 804, col. 1.] ioe 

Nagalingam Pillai v. Ramachandra Tevar, 24M. 429; 
11M. L. J. 210; Hazarimal Babu v. Abani Nath, 18 Ind. 
Cas. 625,17 C, W.N. 280; 17 C. Ta J. 38, distinguished, 


804. 


NIRBRAI SINHA V. TULSI RAM, 


Second appeal against. the ‘decree of the. 


Court of the“ Subordinate, Judge of Nega-. 
patam, in Appeal. Suit No. 706 of 1909, 
preferred against that,of the Court of the 
District Munsif of Negapatam, in Original 
Suit No. 188 of 1908. : 
Civil Miscellaneous Petition praying that 
in the circumstances stated in the affidavit, 
filed therewith, the High Conrt. will be. 
pleased to issue an order to take off from: the 
file of the High Court the said Second- 
Appeal No, 78 of 1912. : 


Mr. T. V. Muthukrishna Adyar, for the: 
Appellant. x ' : 

Mr. T. R. Venkatarama Sastri, for the Re- 
spondent, 4 


JUDGMENT.—Property given for main- 
tenance to the illegitimate son of an undivided 
deceased co-parcener cannot be treated as: 
the ancestral property of the illegitimate 
son in which the son of that illegitimate 
son gets a right by birth. The case of. 
Nagalingam Pillai v. Ramachandra Teyar. 
(1) quoted by the appellant’s learned Vakil. 
was the case of a gift by a father 
to his son of property which would. 
have, but for the gift, on such descent, 
descended to the son and been ancestral 
property in the son's hands, the learned’ 
Judges holding that a father making such a 
gift, might be presumed to have intended 
his son to take it as if the son had inherited 
it. The case of Hazarımal Babu v. Abani 
Nath (2), was a case of gift again by a 
father forthe maintenance of his sons and 
sons’ descendants. 

Without expressing an opinion as to 
-whether the case of Nagalingam Pillai 
v. Ramachandra — Tevar (1), was rightly 
decided, the two cases above noted, are 
clearly distinguishable from the present 
case, * 


The lower Courts were, therefore, right 
in holding that the son of the illegiti- 
mate son did not obtain any right by 
birth in property given to his father 
for maintenance, when that gift was not 
made by the father’s father. The second 
appeal is dismissed with costs. The petition 
putin by the respondent is also dismissed 

with costs, j 
: Appeal and petition both dismissed, — 

(1) 24 M. 429; 11 M. L. J. 210.” MEO UN 
ut 18 Ind, Cas. 625; 17 C. L, J, 885 17.0, W. N. 
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ALLAHABAD HIGH GOURT. ` = _ 
Ssconp Civiu Arrear No. 1532 of 1914. 
November 13, 1915. "M 
Present: — Mr. Justice Piggott. . emt 
NIRBHAI SINHA AND OTHERS - DEFENDANTS 
E — APPELLANTS’ : 
! | versus ` ; , 
TULSI RAM—P attire — RESPONDENT, 
Limitation. Act (IX of 1908), Sch. I, Arts. 116, 109—. 
Mortgage, usufructuary-——Possession not delivered—Sutt 
for profits and possession of mortgaged property— Limi- 
tation. . : zs 
Where a usufructuary morigagee sued for posses. 
sion of the mortgaged property within six years of 


. the date from which he was to have received posses- . 


sion and .also claimed mesrie profits for the same 
period onthe allegation thas the mortgagor had 
never given him possession in accordance with the 
terms of the deed, the mortgage-deed being a regis 
tered one: J d i 
Held, that the claim for profits was in substance one 
for compensation for breach of a contract in’ writing’ 
registered and was governed: by Article 116, and not 
by Article 109, of the Limitation Act. [p. 804, col. 2.] 
Balgobind Das v. Barkat Ali, A. W.N. (1888) 15;. 
Colléctor of Mirzapur v. Dawan Singh, 80 ‘A, 400; 
A. W. Ñ. (1908) 160; 5 A. L. J. 486, referred to. 
Second appeal from the decision of the 
District Judge of Bareilly, dated the 2nd July; 
1914. : C. : 
Mr S.D. Sinha, for the Appellants. — — : 
Mr. Sital Prasad Ghose, for the Re- 
spondent. a ] 
JUDGMENT.—This was a suit by QR 
usufructuary mortgagee to recover possession, 
on the allegation that the defendants-mort-, 
gagors had never given him possession , over 
the mortgaged property in accordance with 
the terms of the contract. -The suit was; 
brought within six years of the date from 
which the mortgagee was to have received 
possession. Profits were claimed fpr “the 
entire period of six years. The only question 
discussed in the Courts below was as -to the 
amount of the said profits. A point of limi. 
tation is raised in second appeal to this Court, 
it being contended that the suit was governed, 
so far as the claim for profits was concerned, 
by Article 109 of the First Schedule to the 
Limitation Act (Act LX of 1908). The mort4 
gage-deed is registered and in my opinion, 
the claim for profits was in substanceone for- 
compensation for breach of a contract in. 
writing registered and subject to the period, 
of limitation prescribed by Article 116. "|, 
can find no authority to the contrary and the 
view which I have taken, seems to have been 
assumed-in the-cases of Balgobind.: Das: vs. 
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Barkat Ali (1) and Collector of Mirzapur v. 
Dawan Singh (2). The only other plea taken 
inthe memorandum of appeal, assails the 
finding of the lower Appellate Courtas to the 
amount of the annual profits which the plaint- 
iff was entitled to recover. I think the-ap- 
pellants are, up against a finding of fact on 
this point with. which I cannot interfere. The 
appeal, therefore, fails and I dismiss it with 
costa; including fees on the higher scale. 


Appeal dismissed. 
^ (1) K. W. N. (1888) 15. 
L0 80 A, 400; A. W. N. (1908) 160; 5 A. L. J. 486. 





AL LAHABAD HIGH COURT, 
Ssconp Crvin, Aresar No. 1484 or 1914, 
November J, 1915. 
_ Present; —Mr. Justice Piggott. 

MATHURA PRASAD—DEFESDANT— 

f —— ÁPPELLANT 
: versus 

“KARIM BAKSH Ax» ANOTHER —PLAINTIFFR 


RESPONDENTS. 

Hasement—Customar y right in nature of easement- 

7 Right of burial, 

Where & particular grove land was used by the 
family of the Muhammadan residents of a village as 
burial ground: ' 

Held, that the right claimed by them was not an 
‘easement bat ‘a “custome: right in the nature of 
‘an easement.” [p. 806, ool. 21 


:, Second appeal from -a decree of the 
- Subordinate Judge of Meerut. 
Messrs. M. L. Agarwala and Benoy Kumar 
: Mukerji, for the Appellant. 
Mr: Pearey Lal Banerjt, tor the Respondents, 


JUDGMENT. —The faetsout of which this 
. appeal arises, may be stated as follows: 
_ The plaintiffs and the pro forma defendants 
. are Muhammadan residents ofucertain village. 
“The defendant-appellant is a Hindu, a mahajan 
. of the same village. The dispute relates to a 
. certain plot of grove land therein situated. 


“The ancestors of the plaintiffs and of 
“the pro forma defendants held this gróve 
as ‘tenants. They executed a series of 
:deeds purporting to transfer whatever rights 
"they possessed therein, to the defendant. 
“A dispute having broken out between the 
* parties, “the ‘present suit has been brought 
by the plaintiffs to enforce a right, alleged 
to exist in favour of the family of which 
the plaintiffs aud? the pro forma : defendants 
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- Subordinate Judge had in fact decided both 


-of the plaintiffs, 
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aré members, to bury their dead in the 
said grove. 

The Court of first instance apparently 
found that such a right did exist in 
favour of the family to which the plaintiffs 
belong, but that this right extended only to 
a small portion of the grove in dispute. 
The learned Munsif, however, proceeded to 
grant the plaintiffs a declaration which 
was so cautiously worded that it is difficult 
to conceive of what use it could have been 
to them; it is consequently not surprising 
that the defendant did not appeal against 
it. The plaintiffs appealed, and there was 
no cross-objection filed by the contesting 
‘defendant. It is only by reference to the 
“judgment of the lower Appellate Court that 
„one, can ascertain whether he sought to 
support the deeree of the Court of first 
instance on any. of the points which had 
been decided against him. It does not appear 
‘to me that he did so. 

. The first issue as framed by the learned 
- Subordinate Judge in appeal, was in these 
‘terms:— Have the plaintiffs a right to 
“bury. their dead in the whole area of the , 
‘disputed grové, or only in the particular 
portion of it specified in the lower Court's 

decree?” 


The point has not been taken in second 
appeal that the frame of this issue begs 
-the questions in dispute, or any of them, 
.in favour of the plaintiffs. The learned 
Subordinate Judge, in spite of the curious 
frame of the first Court’s decree, apparently 
understood the learned Munsif to have 
found in favour of the plaintiffs that 
they had a right to bury their dead in 
a certain portion of the disputed area, and 
he considered only whether that right did 


^or did rot extend over the whole area in 
- dispute. 


lf exception had .been taken to 
this in the memorandum of appeal, I 
should have felt strongly disposed to remit 
an issue for a further finding. As the 


-ease for the appellant was put to mein 


argument, the notion that the lower Appellate 


-Court had assumed any point against him 


without deciding it, was expressly disclaimed. 
I- was invited to consider that; in spite of 
of- the issue,- the learned 
that there existed in fayour 
a right to bury their 


points, viz., 
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dead, in ‘the land in dispute and, secondly, 
that this right extended over and applied 
to the whole of the disputed area. 

Of the pleas taken in the memorandum 
of appeal before me, those embodied in the 
9nd, 3rd and 4th paragraphs, may at once 
be rejected. In the 4th paragraph, a point 
of law is sought to be raised which was 
not taken in either of the Courts below, 
and I do not think it isa question which 
I should permit to be raised at this 
stage. 


The contention put forward in the second 
paragraph would seem to be that a right 
to use land for the burial of tha dead 
ean only exist to the extent of placing 
‘one dead body on the top of another, t. e., 
to a specific area already occupied by 
corpses previously interred. This seems 
to me obviously unsustainable. Nor does 
“the fact pnt forward in the third paragraph, 
that the greater portion of the plot in 
-dispute has been kept under cultivation 
by the appellant, seems to me in_ itself 
any reason for interfering with the decree 
of the Court below. It is quite conceivable 
that the plaintiffs might have a right to 
bury a deceased member of their family 
on a particular spot, even though the 
Surface of the ground at that point might 
be under cultivation by the defendant so 
long as it was not required by the plaintiffs 
for purposes of burial. The main contention 
in support of this appeal is that embodied 
.in the first paragraph of the appellant’s 
memorandum. <As stated, the plea taken 
is that there cannot be any easement in 
Jaw "for burying the dead in a case like 
“this” I do not altogether understand 
what is meant by the words “in a case 
‘like this," but the argument as laid before 
me, is based on the provisions of the Indian 
Easements Act, V of 1882, and in so 


far as it rests upon that Act, it is 
unanswerable. The finding of the lower 
Appellate Court is that there exists in 


favour of the plaintiffs, or more strictly 
speaking in favour of the family to which 
- the plaintiffs and the pro forma defendants 
belong, a customary easement of burying 
their dead in the entire area of the disputed 
“grove. There certainly cannot be a 
““oustomary easement” within the meaning 
„oË the definition in section 18 of Act 
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V of 1882, for the simple reason 
that the right set up is not within the 
definition of an ‘easement in section + of 
the same Act. It is not claimed by the 
plaintiffs, and has not been found in their 
favour in virtue of their ownership or 
occupation of any land other than the 
grove in dispute. "There being ro dominant 
heritage, there can be no easement at all 
within the meaning of Act V of 
1882. What I really have to decide, is 
whether I ought on this ground to set 
ásid the findings of the lower Appellate 
Court, and either reverse the decree of the 
learned Subordinate Judge or call for & 
fresh finding, or whether, on the other 
hand, I can regard the finding in favour 
of the existence of & customary easement 
as a finding that there exists a customary 
right of the nature of an easement, 
independently of the provisions of the 
Indian Easements Act, such as is safe- 
guarded by the saving provisions of section 
2 of the Act itself, That there can be a 
customary right of burial under circumstances 
which obviously exclude the application of 
the provisions of Act V of 1882, for 
the reason already noted, z.¢, the absence 
of any dominant heritage, I take to be 
settled law, as is apparent from such 
decisions as that in Mohidin v. Shivlingapna 
(D, which rests in part upon a decision 
of this Court in Kuar Sen v. Mamman (2). 
There is no specific reference to the 
provisions of the Indian  Easements Act 


_in the judgment of the Court below, and 


if seems more reasonable to suppose that 
the learned Subordinate Judge used the 
expression "coustomary easement” loosely, 
instead of the words “customary right in 


the nature of an easement,” than to 
assume that he was entirely ignorant of 
the provisions of the Indian Easements 


Act. Accepting the findings of the lower 
Appellate Court in this sense, it seems to 
me to be substantially a finding of fact, - 
or at any rate to be one with which J 
ought not to interfere on any of the 
grounds put forward in ihis appeal. I 
am bound to say that I consider the case 


a somewhat unsatisfactory one. The 
ip 23 B. 666. 
(2) 17 A. 87; A. W. N. (1895) 10. 
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pleadings of ‘the parties have been loose 
throughout, and if does seem to me to 
be open to argument whether the Courts 
below have held the plaintiffs as strictly 
as they might have done to the case set 
‘up in their written pleadings. I must, 
however, give effect to the conclusion at 
which I have arrived by dismissing this 
appeal with costs. 
Appeal dismissed, 


CALCUTTA HIGH COURT. 
First Crvi Apresar No. 189 or 1914. 
November 30, 1915. : 
Present;— Mr. Justice Richardson and 
Mr. Justice Imam. 
KRISHNA KUMAR RAY CHOWDHURI 
—PLAINTIFF—ÀA PPELLANT 
versus 
CHANDRA KANTA MITRA AND OTEERS— 
DEFENDANTS— RESPONDENTS. 

Court Fees Act (VII of 1810), s. 7, cl. (4) (c)-—Suite 
Valuation Act (VII of 1887), 8. 8—Courl-fee payable, 
when relief sought not valued in plaint—Valuation 
for purposes of jurisdiction given—Civil Procedure 
Code (Act Y of 1908), O. VII, v. 11, el. (c). 

Where ina suit under section 7, clause (4) (c) of the 
Court Fees Act, 1870, the plaint contains 
no valuation of the relief sought but gives a valua» 
tion of the snit for the purposes of jurisdiction, 


, the Court-fee is to be computed according to the ' 


valuation of the suit for the purposes of jurisdiction, 

` though the actual value of the relief sought is less, 
unless the plaintiff with the Court's leave amends 
the plaint. [p. 807, col. 2; p. 808, col. 1.] 


Appeal against the decree of the Subor- 
-dinate Judge, Ist Court of Backergunge, 
dated the 30th March 1914. 


. Babu Abinash 
Appellant. 


JUDGMENT.—This is an appeal from a 
decree rejecting & plaint under the pro- 
Z visions of Order VII, rule ll, clause (o), 
Civil Procedure Code. We have not had the 
advantage of hearing any oue for the 
respondent; but the facts appear to be as 
follows :— 


The plaint is dated the 20th February 
"1914, and originally it bore a stamp of 
the value of Rs. lO. It is perfectly clear, 
‘however, as the learned Pleäder for the 


Ohandra Guha, for the 
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plaintiff-appellant now concedes, that the 
suit is much more than a suit for a mere 
declaratory decree. The learned Subor. 
dinate Judge, therefore, was perfectly correct 
when he decided by his order of the 7th 
March 1914, that the Court-fee paid was 
insufficient. That order, however, might 
have been to some extent misleading ia 
regard to the amount of the Court-fee 
that ought to have been paid. The 
suggestion then made was that the plaint 
should have been stamped as if it was 
& plaint for the recovery of the property 
to which the suit related. The plaintiff 
founding himself on that part ofthe order 
of the 7th March, put in an additional 
fee, the whole fee then paid being the 
proper ad valorem fee for a suit for the 
recovery of possession of the property. 
There is no doubt, however, that the fee 
payable in the present suit, a suit under 
sub-clause (c), clause 4, of section 7 of 
the Court Fees Act, should have been 
computed under that section according to 
the amount at which the relief sought had 
been valued in the plaint. Itis true that 
the  plaint contains no valuation of the 
relief sought. In its paragraph 18 
however, & valuation of that suit is made 
for the purpose of jurisdiction; and under 
section 8 of the Suits Valuation Act, the 
value for the computation of Court-fees a d 
the value for the purposes of jurisdiction 
are to be the same. The learned Sub. 
ordinate Judge, therefore, was again correct 
when by his order of the 21st March 1914 
he refused to accept as sufficient, the ad- 
ditional fee which the plaintiff had put 
in. By that order, he gave the plaintiff 
a further week for the purpose of putting 
in the proper fee. The plaintiff failed to 
carry out that order and on the 30th March 
1914, the suit was dismissed by the decree 
under appeal. The case is perhaps one of 
some hardship. In the first place, it may 
be that the plaintiff was originally misled 
hy the form in which the order of the 
Vth March 1914 was drawn up. In the 
second place, the amount at whieh the suit 
wag valued for the purposes of jurisdiction 
was possibly greater than the actual value 
of the relief sought. If that be so, however, 
the plaintiff should not have contented 
himself with a simple failure to carry out 
the Subordinate Judge's order, but should 
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have asked for leave to amend the plaint. 
In the circumstances, the conelasions at 
which we have arrived is that we should set 
aside the decree of the learned Subordinate 
Judge and direct that the plaint be accepted, 
provided that plaintiff pays the Court-fea 
computed on the footing that the value of 
the relief sought is six thousand rupees, 
within fourteen days of the receipt of the 
record by the Court below. If the deficit fee 
is not paid within that time, this appeal will 
stand dismissed. 
Appeal dismissed. 


PUNJAB CHIEF COURT. 
Seconp Cryin Arrear No. 952 or 1912. 
April 2, 1915. 

Present:—Mr. Justice Rattigan and 
Mr, Justice Chevis. 

SHAM SUNDAR-—DEFENDANT—-À PPELLANT 
versus 


ABDUL AHAD-—PraINTIFF—HRESPONDENT. 

Limitation Act (IX of 1908), Sch. I, Art. 182— 
Mortgage-deed— Option of mortgagee to sue on failure 
to pay interest or at his pleaswre—Starting point of 
limitation. 

A mortgage-deed dated 8th December 1895 provid- 
ed that the mortgage could be foreclosed at the end of 
three years, that the mortgage-debt was tocarry Rs. 
81-8-0 interest half-yearly to be paid half-yearly and 
thatif two periods ofsix months elapsed without in- 
terestbeing paid, themortgagee wastohave the option 
of maintaining the period of the mortgage and suing 
only for the interest or of cutting short the mortgage 
(miyad-i-rahn fishh karkar) and suing for the whole 
debt, principal and interest. No interest was ever 
paid. The suit was instituted on 17th April 1909. The 
defendant pleaded limitation: 

Held, that under Article 132 of the Limitation Act, 
the period began to run from'the time when the 
money sued for became due, viz. 8th December 
1896, and that, therefore,the suit was barred by timo. 
[p. 809, col. 1.] 

Khaiy-ud-Din v. Atu Mal, 188 P. R. 1883 (F. B.), 
followed. 

Nettakarupa Goundan v. Kumarasami Goundan, 22 
M. 20; 8 M, L. J. 167; Prem Singh v. Mula Mal, 10 P. 
R. 1883; and Maharaja of Benares v. Nand Ram, 29 A. 
431; A. W. N. (1907) 189; 4 A. L. J. 336, distinguished. 

Ajudhia v. Kunjal, 30 A. 123; A. W. N. (1908) 36; 
B A. L. J. 72, not approved. 


Second appeal from the decree of the Divi- 
sional Judge, Delhi Division, dated the 11th 
March 1912. 

Mr. Beechey, for the Appellant, 
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Rai Bahadur Pandit Sheo 
the Respondent. 

JUDGMENT.—The facts ‘of this case, 
so far as they are necessary for the purpose 
of deciding the appeal before us, are as 
follows:—Muhammad Ibrahim held a piece 
of «azul land on lease from the Municipal 
Committee of Delhi, On this, he erected a 
building which he mortgaged to the plaintiff. 
As Muhammad Ibrahim fell into arrears 
with his rent, the Municipal Committee 
turned him out, and gave the land on lease 
to Abdul Ahad, who pulled down the old 
building which was in a dilapidated con- 
dition and partly on the site in question 
and partly on an adjoining site, erected 
a large substantial building. The plaintiff 
now seeks to recover his mortgage-money 
with interest from Muhammad Ibrahim 
and Abdul Ahad. Plaintiff's claim comes 
to Rs, 2,234-8.0. The first Court gave 
plaintiff a decree for Rs. 103 only-—this 
being the estimated value of the materials 
in the old building—against Abdul Ahad, 
and for the rest of the claim against 
Muhammad Ibrahim. Plaintiff, having 
appealed in vain against Abdul Ahad to 
the Divisional Judge, has lodged a further 
appeal against him in this Court. 

The only question which it will be 
necessary for us to discuss is the question 
of limitation. In both the lower Courts, 
ib was unsuccessful urged on behalf of 
Abdul Ahad that the claim was time-barred. 
The plea is again urged in this Court, 
and we think it must be allowed. 


Narain, for 


The mortgage on which plaintiff sues, 
was executed on 8th December 1895. The 
deed provided that the mortgage could be 
foreclosed at the end of three years, also 
that the mortgage-debt was to carry Rs. 
81-8-0 interest half-yearly, to be paid half- 
yearly, also that if two periods of six 


_months elapsed withont interest being paid, 
. the mortgagee was to have the option of 


maintaining the period of the mortgage aud 
suing only for the interest due or of cutting 
short the mortgage (miyad-t-rahn fiskh karkar) 
and suing for the whole debt, principal 
and interest. No interest was ever paid, 
so that the mortgagee could, had he so 
chosen, have sued for the whole mortgage- 
debt anywhere after the 8th December 
1896. If limitation be counted from the 
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Sth December 1896, this suit, instituted 
on 17th April 1909, is time-barrad. If, 
however, limitation be counted from the 
end of the three years mentioned in the 
deed, the suif is within time. Article 132 
of the first Schedule of the Limitation 
‘Act admittedly applies, and the period of 
limitation is twelve years counted from the 
time when the money sued for becomes dne. 

The learned Advocate for the respondent 


quotes the Full Bench ruling of Khair- 
ud-din v. Atu Mal (1). That was a case 
in which the plaintiff claimed under a 


bond payable by instalments with a clause 
dhat if default were made in payment 
cof one or more instalments, the whole 
should be due at once. To such a case 
Article 75 applies, and the period: of limi- 
tation runs from the date of the default, 


unless the payee waives the benefit of the* 


provision for prompt ‘payment in case of 
default. Article 132 simply | days down that 
‘limitation runs from the date’ ‘when the money 
‘sued for becomes due." Had the plaintiff. 
` sued on the 9th December 1895, how could 
the mortgagor have pleaded that the money 
‘had not become due ? 

The learned Counsel for the appellant 
. urges that the plaintiff .had the option. 

"This no.doubt is true. He was not bound 
“to sue, but. forbearance to sue would not 
stop limitation from beginning to run.' It 
is useless, in the face of the Full Bench 
ruling above referred to, to ‘speak of 
waiver, for that ruling distinctly lays down 
that.mere forbearance to sue cannot be 
regarded as sufficient proof of waiver. 
‘Except the fact that plaintiff did not sue, 
there is nothing whatever in the present 
case which can be regarded as evidence 
of waiver. It is not a case where the 
plaintiff had to make any demand before 
suing, for the mortgage-deed says nothing 


whatever as to. any demand being requisite - 


before a suitis brought. This distinguishes 


the case from  Neltakarupa Goundan v. 
_Kumarasami Goundan (2) and Prem 
Singh v. Mula Mal (8), which are 


„quoted on appellant’s behalf. Mr. Beechey 
also quotes Maharaja of Bénares v. Nand 
Ram (4), but this was a case where 

(1) 188 P. R. 1883. 

(2) 22 M. 20; 8 M, L. J. 167. 

(3) 10 P. B. 1883. 

(4) 29 A. 431; A. W.N. (1907) 139;.4.A. L, J. 336. 


acceptance of instalment after due daté, was 
regarded as sufficient proof ofan implied 
waiver. Mr. Beechey also quotes Ajudhia 
v. Kunjal (5). This ruling no doubt is ia 
his favour, but we note that the Calcutta 
High Court has taken a different view. 
We need not, however, discuss the matter 
further, as we see no reason whatever why 
we should not follow the Fall Bench ruling 
of our own Court. | i 
Lastly, Mr. Beechey urges that the 
words miyad-i-rahn fiskh karkar show that 
the plaintif had to do something else 
besides bringing a suit if he wished to 
enforce the penalty clause. We cannot agree: 
We are of opinion that allthat plaintiff 
had to do, was to bring a suit which 
would have at once shown that the plaintiff 


was availing himself of the option. We 
hold that the whole mortgage-debt was 
due as soon as two successive defaults 


in the half-yearly instalments of interest 
occutred, and that the present suit should 
have. been dismissed in toto as time-barred. 
But as there is no cross-appeal and no 
eross-objections have been lodged, the 
decree passed by the lower Courts will 
Stand. 
This appeal. is dismissed with costs, 


Appeal dismissed, 
(5) 30 A. 123; A. W. N. (1908) 36; 5A, L, J. 72. 


ALLAHABAD HIGH COURT. 
Seconp Orvin, AppEAL No. 962 or 1914. 
November 4, 1915. 

Present; —Justice Sir George Knox, Kr., and 
Mr. Justice Rafique. 

Saiyid SAKHAWAT ALI SHAH-— 
DEVENDANT—~APPELLANT 
versus 
Haji MUHAMMAD ABDUL KARIM 
KHAN-—PratNTIFEF— RESPONDENT. 

JXixecution —Bale of zemindari —Interest in building 
in zemindari, if also passes—-Sale notification, value 
of. 
aie an inventory of the property to be sold 
filed by a decree-holder with his application for exe. 
cution, showed that-'only a zemindart was to be sold 
and not a building situated therein: 

Held, that the sale did not pass the interest of the 
judgment-debtor in the building. [p. 810, col, 2.] 
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Abu Hasan v. Ramzan Ali, 4 A, 881; Banke Lal v. 
Jagat Narain, A. W. N. (1900) 31; 22 A. 168, distin- 
guished from. 

Per Know, J.—The  sale-notification is a most 
important document when Court wishes to find out 
what was sold in an auction sale held in execution 
of a decree. [p. 811, col. i.] 

' Second appeal from the decision of the 
Additional Judge of Aligarh, dated the Ist 
April 1914. 

Mr. Shafiuzzaman, for the Appellant. 

The Hon'ble Dr. Tej Bahadur Sapru, for 
the Respondent. 

JUDGMENT. ` 
` Raros, J.—The dispute between the 
parties to this appeal is between two 
rival purchasers at auction sales. It 
appears that several persons obtained 
decrees against one Syed Haider Shah who 
was one of the zemindars of the village 
Khanpur. In execution of the decree of 
one Lachhmi Narain, the zemindari share 
of Syed Haider Shah was sold and 
purchased by the plaintiff-respondent. In 
execution of another decree obtained by 
one Lakkhi Mal against the same Haider 
Shah, the property called the kila situate 
in Khanpur was sold and purchased 
by the defendant-appellant. The  plaint- 
iff-respondent objected to the attachment 


and sale of the said kila in execu- 
tion of the decree of Lakhi Mal, but 
his objection was disallowed. He then 


brought the suit out of which this ap- 
peal has arisen, for a declaration that the 
plaintiff-respondent by virtue of his purchase 
at auction sale is the owner of the share 
of Haider Shah in the kila situate in 
Khanpur. The defendant-appellant resisted 
the claim on the ground that all that the 
plaintiff-respondent had purchased at the 
auction sale, was the zemindart share of 
Haider Shah. The objection of the appel- 
lant was disallowed by the lower Courts 
and the claim decreed. In appeal, the 
defendant repeats his plea and contends 
that all that was sold to and purchased 
by the plaintiff-respondent at the auction 
sale of 21st March 1910, was the zemindari 
share of Haider Shah in  Khanpur and 
that his interest in the kila was expressly 
excluded from the sale. The Courts below 
have relied upon the ruling of Abu Hasan 
v. Ramzan Ali (1). The facts of that 


(1) 4 A. 881. 


case were that the rights and interests of & 
zemindar in a certain zemindari village 
were sold in execution of a decree. At 
the time of the sale, a certain building 
stood on the property of the judgment 
debtor, č. e, in the village that was sold. 
The question was whether the sale of the 
zenindart included the sale of the building 
also, It was held that in the absence of evi 
dence showing that the building was exclud- 
ed from the sale, the sale cf the rights and 
interests in the zemindari included the sale 
of the building also. The principle of the 
case of Abu Hasan v. Ramzan Ali (1), cannot 
be applied to the present case, for the reason 
that there is evidence upon the record to 
show that the sale of the rights and 
interests of Haider Shah in Khanpur did 
not include his interest in the kila. The 
inventory of the property to be sold, filed 
by Lachhmi Narayan with his application 
for execution of decree, mentioned nine lots 
of property, the first of which was the 
zemindart share of Haider Shah and the 
ninth the kila situate in Khanpur, It 
was in accordance with this application of 
the decree-holder that the zemzndari share 
of Haider Shah was brought to sale. 
The order of attachment and the order 
of dakhaldíhani were drawn up in ac- 
cordance with the inventory filed by the 
decree-holder, wide papers Nos. 180, 17D, 
131, 141, 153. These documents show 
that the sale of 21s& March 1910, did not 
pass the interest of Haider Shah in the 
kila to the plaintiff-respondent. I would, 
therefore, allow the appeal. 


Kwox, J.—I fully agree with my learned 
brother. Neither the precedent of Abw Hasan 
v. Ramzan Ali (1) nor that cf Banke Lal 
v. Jagat Narain (2) are safe guides in the 
present case. In the properties which were 
put to sale, the zemindard share without 
&ny specification was sold in the former 
and in the latter the  sale-notification 
distinctly described the property sold as 
being 20 biswas with gardens belonging 
to Ram Sarup and Piare Lal. The 
respondent cannot show in this case the 
sale-notifieation. This is unfortunate and 
as it was one of the documents upon 


(2) A. W. N. (1900) 31; 22 A. 168, 
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which his claim rests, if it had been in Eu 385: r E Er 198; (1912) M. W. N. 889; 22 M. 
oliowe 

„his. favour, -he should have taken pains to . Kamakshi Nayakan v. Ramasamá, Nayakan, T M. Ja 

have it produced and placed before us. 7, 181, not followed. 


The dakhalnama and the  sale-certificate Second appeal against the decree of the 


upon: which he relies, are vague in their istrict Court of South Arcot in Appeal 
terms. Even if we take them. as they Suit No. 160 of 1913, preferred against that 


stand, they do not show that the kila was ‘of the District Munsif of Mannargudi in 
‘sold. The lower Courts should have seen Original Suit No. 144 of 1918. 


‘to the production of this document. The 


sale-notification isa most important document, belonging toa Hindu minor were mortgaged 
‘as I have repeatedly pointed out in several by his mother and natural guardian during 
of my judgments, when a Oourt^wishes to his minority. In the body of the document, 
‘find out what was sold. I do not think she was not described as the guardian of 
that the lower Courts were justified in the minor but in setting out the description 
arriving at the ading at which they ofthe mortgaged property, it was described 
did. - as having been registered in the mother’s 
By vas Covrt.— Order of the Court is that nameang the guardian of her _minor son. 
this appeal is decreed with costs including fees More than three years after his attaining 
in this Court on the higher scale. majority, the son sued to set aside the 
-alienation. The lower Appellate Court 
Appeal decreed. held that the suit was barred by limitation 
and the plaintiff thereupon preferred this 

. second appeal. . 
Mr. K. P. Shanmugam Pillai, for the 
MADRAS HIGH COURT. ~ Appellants:— The District Judge erred in 


FACTS.—Certain immoveable properties 


Szconp Orvin APPRAL No, 1645 or 1914.. holding that the suit was barred by limita- 
November 9, 1915. tion. Article 44 of the Limitation Act does 

Present;— Mr. Justice Sadasiva Aiyar and not apply to this case. The suit is not to set 
Mr. Justice Napier. aside an alienation by the guardian. The 
 YELAYUDHAM PILLAI AND ANOTHER-—  . document does not purport to have been 
. — PLAINTIFFS——ÀPPELLANTS . executed by the mother as the guardian of 

"A . VETSUS her minor son. It was executed in her indivi- 
- PERUMAL NAICKER AND ANOTHER — dual capacity and is not, therefore, binding on 
- DEFENDANTS——RESPONDENTS, -the plaintiff. Vide Kamakshi Nayakan v. 


` Minor-—Mother executing mortgage of minor's proe Ramasami Nayakan (1). 
.geriy-—Docwument not purporting to be executed by 

mother as guardian—Property described as belonging a Mr. Gee preteen ance the Respon- 
to minor and registered in mother's name as § ents: -—ine Gecree oi the istrict Judge is 
-guardian—Construction of deed—Suit by minor to quite correct. The mother intended to 


-set aside mortgage-deed—Limitation Act (IX of 1908), execute and did execute the document as 
Sch. I, Art. 44. 


* The mother and natural guardian of a Hindu the guardian of her minor son. The 
minor executed a mortgage of immoveable properties description of the mortgaged property proves 
belonging to him. The document did not purport this beyond all doubt. There the property 
to he executed by her as the guardian of her jg described as belonging to the minor and 


minor son, but the mortgaged property was described . : : , 
in the doaument as having been registered in registered in the mother’s name as the 


her name as the guardian of her minor son: -guardian of her minor son. In the face of this, 
Held, that the document was one executed by itis useless tocontend thatthe mother execut- 
‘the mother not in her-individual “capacity but as ed the document in her individual capacity. 


the guardian of her minor son and that a suit y i [ 
brought by the minor more than three years after Vide Hunoomanpersaud Panday v. Musammat 


he attained his majority, to set aside the mortgage, -Babooee Munraj Koonweree (2), Murari v, 

was barred by limitation. [p. 812. col. 1] Tayana (3). The case of Kamakshi Nayakan 
Aunoomanpersaud Panday v. Musammat Babooee ta) TM. L.J. 131, > 

Munraj Koonweree, 6 M. I. A. 893 at pp. 411, 412; 18 2) 6M I. A. 893 at pp. 411, 41; 18 W. R. 81»; 

W.R 81n.; Sevestre 2535.; 2 Suth. P. C. J. 206; 1 Sar, — Sevestre 258n ; 2 Suth. P. C.J. "29; 1 Sar. P. C. J. 652; 

P. C, J. 552; 19 E. R. 147; Murari v. Tayana, 20 B. 19 E. R. 147. 

“286 and Sivavadevelu Pillay v. Ponnammal, 15 Ind. (3) 20 B. 286, 
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GANGADHAR KARMAKAR V. SHEKHAR BASINI DASYA,- > : px E 


"v. Ramasanit Nayakan (1) has been dissented 
from i in Sivavadevelu Pillay v. Ponnammal (4). 


JU DGMENT,—Following Hanoomanper- 
:saud Panday v. Musammat Babooee Munraj 
Koonweree (2) and Murari v. Tayana (2), we 
‘hold (especially having in view the descrip- 
„tion of the mortgaged property in Exhibit T 
as having baen registered in the name of 
rthe mother as the guardian of her minor son) 
„that that document was executed by her in 
„her capacity as guardian of her son, though 
she is not so described in the body of the 
: document. The case of Kamakshi Nayakan 
v. Ramasamt Nayakan (1) quoted by the 
_appellants’ Counsel has been dissented from in 
: Stvavadevelu Pillay y. Ponnammal (4), and 
“we have no doubt that Article. 44 of the 
Limitation Act applies to this suit and that 
-it was rightly held barred by the District 
iCourt. The second appeal is dismissed 
. with costs. y 
t . Appeal dismissed. 


(4) 16 Ind. Oas. 365; 22 M. L, J. 404, 11 M. L, T. 
«198; (1912) M. W. N. 383. 


yl. CALCUTTA HIGH COURT. 
Second Civir. Appuan No. 1706 or 1913.. 
í November 23, 1915; 
so Present:—Mr. Justice Holmwood and 
eun Mr. Justice Mullick. 
,GANGADHAR KARMAKAR.AND OTHERS— 
DarENDANTS— ÁPPELLANTS 
versus 

3 | SHEKHAR BASINI DASY A——PrAImTIEE, 
to AND ANOTHER—Pro forma Deranpant— 
E RESPONDENTS. 
E Bengal Tenancy Act (VIIL of 1886), s. 158—Landlord 
„and tenant—Suit for rent below Hs. 50—Conflicting 
‘claim set up—Suit dismissed as no relation of landlord 
“and tenant found—Appeal, if maintainable—No appeal 
from first Court's decision maintainable—Second appeal, 
if maintainable—Revision—Jurisdiction-—Civil Proced. 
ure Code (Act Y of 1908), s. 115. 
* Where in a suit for rent “under the Bengal 
Tenancy Act for an amotinf less than Rs. 50, the 
. defendant set up the title in himself, but the suit 
'was dismissed on the ground that no relation of 
landlord and tenant existed between the parties as 
,Re rent had ever been collected by the plaintiff: 

: Held, that the decision was not appealable. [p. 818, 
col. 1.] 
> No second appeal lies to the High Court from 
‘the decision in appeal of the lower Appellate Court 
when no appeallay to the latter Court from the 
decision ofthe First Court. — [p.813;c01. L] . 


Bhagabati Beini v, Nanda amar Chuckerbutly, 12 
C. W. N. 835, followed. 

Where an appeal to the High Court is found to bain- 
competent, the High Court has jurisdiction in a 
proper case to deal with the matter under section 115, 
CivilProosdure Code of 1908, even without an appli- 
ention for that purpose. [p. 818, col. 1.] 

Second appeal against the decree of the 
District Judge, Khulna, dated the 5th April 
1913, reversing that of the Munsif, 1st Court, 
Satkhira, dated the 26th of April 1912. 

Babu Baranashibas? Mukerjee, for the Àp- 
pellants. 

Babus Sarat Chandra Roy Chowdhury and 


‘Sasadhar Roy (Junior), for the Respondent. 


JUDGMENT.—This second appeal arises 
out of a rent suit brought under rather 
curious Gireumstances: The. plaintiff, a-lady, 
alleging that she purchased the land from the 
original proprietor, sued her father as a tenant 
for rent for-the last two years of her vendor’s 
incumbency and for the first two years of her 
possession. The father set up the title in 
himself and said that he purchased the hold- 
ing benamt in the name of his daughter 
and leased it out to his son-in-law—nominally 
for his daughter. The learned Munsif 
declined to have anything to do with these 
conflicting claims and decided that, becanse 
the plaintiff had not attempted to collect or 
collected any rents from her father, the rela- 
tionship of landlord and tenant did not exist. 
The daughter went in appeal before the learn- 
ed District Judge, and he held, on a prelimi- 
nary objection, that the question of the con- 


-flicting’ title to or interest in the land had 


been decided by the Munsif and that it was 
competent. to him to deal with the appeal 
and -accordingly, he dealt with it, and found 


1 clearly pn the facts that the lady was speak- 


ing the truth and was supported up to the 


“hilt by the necessary documents and that 
the story told by the father was a mere 


pretence to get rid of his liability. 
In appeal before us, ib is argued that the 


decision of the Munsif being simply that. the 


relationship of landlord and tenant did not 
exist between the parties inasmuch as no rents 
had ever been collected, was a decision 
from which there was no appeal, the amount 
of rent claimed .being under Rs. 50. In 


- reply, the learned Vakil for the respondent 
strenuously argued that this case falls under 


those exceptional | instances which -are re- 
ferred’ to in two cases reported in 8 Calcutta 


Vol. XXXI] 
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Weekly Notes, one case being Sita Nath Pal 
v. Kartick Gharm (1), and the other Ram 
Kana Dass v. Fakir Chand Dass (2). We 
are, however, of opinion that the ruling in 
Shilabatt Debi v. Roderigues (3) which is 
perfectly general in its terms, applies equally 
to this case as toevery other case in which 
there has been no actual decision of the con- 
flicting claims or interest in the land. 

The learned Vakil took a second point 
that the suit was for rent immediately after 
the lady’s purchase and that the decision 
that no rent was collected, was no decision 
at all and the Munsif had, therefore, failed to 
exercise a jurisdiction vested in him by law 
and that as the plaintiff had, with the 
appeal to the District Judge, filed an appli- 
cation under the proviso to section 153 of the 
Bengal Tenancy Act for revision, the lower 
Appellate Court was perfectly competent to 
pass the decision he did. Here, again, we 
must rule against the respondent on the 
simple ground that the lower Appellate Court 
did not act under the proviso, but distinctly 
found that an appeal did lie and decided 
the appeal on the merits. 


But there is a third ground upon which 
we are clearly of opinion that the respondent 
must succeed. It is laid down in the case 
of Bhagabati Bewa v. Nanda Kumar Chucker- 
dutty (4) that if no appeal lies from a 
Munsif to a Subordinate Judge, no appeal lies 
from the Subordinate Judge to this Court 
and that dictum: is expressed in the most 
general terms and obviously based upon 
common sense, for, if the first appeal is a 
nullity, ex hypothesi there cannot be a second 
appeal. The learned Vakil for the appellant 
asks us to deal with the matter under section 
115 of the Code of Civil Procedure, as, no 
doubt, we are fully empowered to do, even 
though no application has up to date been 
made for that purpose. But when we are 
asked to exercise this extraordinary jurisdic- 
tion in revision suo moto if becomes neces- 
sary to consider the merits of the case, and 
on reading the learned Judge’s judgment, it 
is perfectly plain that no good purpose what- 
sver can be served by allowing this unfor- 


(1) 80. W. N. 434, 
(2) 8 C. W. N. 438, 
P 85 C. 6 m 


O.-W. N. 448. 
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tunate litigation between a father and 
daughter to continue. There is the clearest 
finding, as we have already said, that the. 
Jady’s story is established both by oral and 
documentary evidence beyond any doubt, and 
itis not, in the least, likely that this Court 
would interfere in revision in the face of such, 
findings of fact by a very experienced District 
Judge. 

The result is that the appeal is dismissed. 
Under the circumstances, the parties will bear: 
their own costs throughout, and the decree 
of the lower Court will be modified to that 
extent. 

Appeal dismissed. 


MADRAS HIGH COURT. 

[Orr Revision Petition No. 126 or 1915. 
November 8, 1915, 
Present:—Mr. Justice Sadasiva Aiyar, 
ADAPAKA BAPANNA—Derenpant No. 2 

—PxTITIONER 
versus 
Sri Raja INUGANTI RAJAGOPALA 
RAO BAHADUR GARU-—PrAINTIFF— 
RESPONDENT. 

. Madras Regulation (XXV of 1802), s.4—Inam—Jodi 
payable byinamdar te zemindar whether excluded in 
fixing peisheush — Resumption and levy of full assess- 
ment by Government, if takes away liability to pay 
jodi. 

Under section 4of Madras Regulation XXV of 
1802, what was excluded from consideration in 
fixing the permanent assessment payable by a' 
zemindar, was not the jodi payable by an inamdar 
to azemindar but the difference between the jodi 
and the proper assessment claimable from the lands 
if they had uot been granted in imam. The 
Government reserved its powers to deal with 
this difference only and not with the jodi itself.. 
The resumption of a service inam and the levy of 
full assessment by the Government thereon, does not 
take away the liability of the inamdar to pay jodi to 
the zemindar. [p. 814, cols, 1 & 2.] 


Petition, under section 25 of Act IX of 
1887, praying the High Court to revise the 
decree of the Court of the District Munsif 
of Rajam, in Small Cause Suit No. 341 of 
1914. 


FACTS.—The suit was by the proprietor 
of the Gullapadu palace against the defeng. 
ants, the inamdars of certain lands situated 
in Siripuram village belonging to the 


sis 
VELAMMAL 0. LAKSHMU AMMAL. 


plaintiffs estate, for recovery of arrears of 
kattubadt, water-cess, and village-cess for 
fases 1820 to 1322, on the ground that 
the Ist defendant was liable to pay the 
same for the lands in suit which were 
carpenter’s service inam. The 2nd defend- 


ant was added as a mortgagee in pos-: 
session. The Ist defendant was ex 
parte. The 2nd defendant contended 


inter alia that he was not liable to pay the 
amounts claimed, inasmuch as the lands had 
been resumed by the Government and granted 
on paita to the Ist defendant after levying 
full assessment thereon and that the previous 
payments, if any, were under a mistake as to 
the liability of the lands for the charges 
in dispute and could not give the plaintiff 
any rightful claim thereto. The District 
Munsif held, following Sobhanadri Appa Rau 
v. Gopalkristnamma (1), that the suit lands 
were liable to pay kattubadi and decreed the 
suit, reducing the amount of the claim by a 
few rupees. The 2nd defendant thereupon 
preferred this civil revision petition. 


Mr. B.  Somayya, for Mr. P. Nara- 
yanamurtht, for the Petitioner:—The decree 
of the District Munsif is opposed to law. 
Under section 4 of Madras Regulation XXV 
of 1802, kattubadt was excluded from 

- consideration in fixing the peishcush payable 
by a zemindar, The decision in Sobhanadri 
Appa Rau v. Gopalkrisinamma (1), was 
with reference to the terms of the particular 
permanent sanad put forward in that case 
and was not on a construction of section 
4 of Madras Regulation XXV of 1802. 

Mr. K. S. Aravamud u Fyangar, for the 
Hon'ble Mr. B. N. Sarma, for the Respondent, 
was noi ealled upon. 


JUDGMENT.-—Section 4 of Regulation 
XXV of 1802 is very awkwardly worded. 
It speaks of “articles of revenue included 

. . under the several heads 
of” (among other heads) ee i 

“all other lands paying only favourable dui 
rents” and excludes those articles of revenue 
from consideration in fixing the permanent 
assessment on the basis of the true income 
of the zemzndar. That what was excluded 
was not the jodt payable to the zemindar 
by an énamdar but the difference between 
the Jodi and the proper assessment 


(1) 16 M. 84. 
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claimable from the lands if they had not 
been granted in inam, seems to be clear. 
The Government was concerned only with 
and, therefore, reserved its powers to deal 
with this difference and not with the jodi 
itself. The argument of Mr. Somayya that 
in Sobhanadri Appa Rao v. Gopulkristnamma 
(1), the learned Judges decided upon the 
construction of the particular permanent 
sanad put forward in that case and not 
upon the construction of section 4 of the 
Regulation, cannot be accepted. 

There is no other arguable point in this 
case which is dismissed with costs. 


Petition dismissed. 


MADRAS HIGH COURT. 
Seconp Civin APPRAL No. 1694 or 1914. 
November 12, 1915. 

Present; —Mr. Justice Sadasiva Aiyar and 
Mr. Justice Napier. 

. VELAMMAL alias THAYAMM AL — 
Derenpant No. J——ÀPPELLANT 
versus 
LAKSHMU AMMAL AND ANOTHER— 


PrAiNTIFF ane DEFENDANT No, 5—Responpents, 

Civil Procedure Code (Act V cf 1908), s. 10%, cl. (2), 
O. I, v. 10—Duty of Appellate Court to implead all 
necessary parties—Necessary party omitted— Decree for 
sale, whether operative. 

Before deciding an appeal, it is the duty of the 
Appellate Court to bring on the record all the necess- 
ary parties to the appeal. [p. 815, col. .1] 

Where, therefore, a decree for sale was passed in 
a suit in which anecessary party under Order XXXIV, 
rule 1, of the Civil Procedure Code was knowingly 
omitted from the array of parties in appeal: 

Held, that the decree could notbe allowed to 
stand. [p. 815, col. 1.] 


Second appeal against the decree of the 
District Court of Trichinopoly, in Appeal 
Suit No. 494 of 1918, preferred against that 
of the District Munsif of Trichinopoly, in 
Original Suit No. 57 of 1912, 


FACTS.— This was a suit for sale on a 
mortgage executed by a dancing girl, institut- 
ed after her death. Her three sons and a girl 
alleged to have been adopted by her, 
were made parties to the suit. Anothergirl 
claiming under a similar adoption was 
brought in as a supplemental defendant. 
The Court of first instance passed a decree 


Vol. xxxi) 
RAM BHAROS V, NAZIR HUSAIN. 


against the adopted girl. The other girl who 
claimed under a similar adoption, appealed 
without making the. sons parties to the 
appeal. The District Court confirmed the 
decree. This second appeal is by another 
dancing girl. 


“Mr. K. Jagannatha Adyar, for the med 
Mr. S. Ramachandra Aiyar, for Mr. 8. 
Subramania Azyar, for the Respondents. 


JUDGMENT.— Under Order I, rule 10, aud 
section 107, clause (2), df the Code of Civil 


Procedure, the lower Appellate Court ought | 


to have made the defendants Nos. 1, 2 and 4 


` parties to the appeal preferred to it, before - 


deciding that appeal. The question may then 


arise (if it is found thatdefendanta Nos. land: 


'2 are co-owners of the equity of redemption 
with 3rd defendant) whether the appeal was 
barred. The decree for sale passed in a suit 
in which a necessary party under Order 
XXXIV,. rule 1 (4th defendant, at any rate, 
being such a party) was knowingly omitted 
from the array of parties in appeal, cannot 
be allowed to stand. 


. We must set aside the judgment and 
decree of the lower Appellate Court and 

' direct the appeal to that Court to be restored 
to file. The lower Appellate Court will 
dispose of it afresh after making defendants 
Nos. 1, 2 and 4 parties to that appeal. Costs 
will abide. 


Appeal allowed; Oase remanded. 


00 URT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Revenve Petrrion No. 81 or 1914-15 or 
ALLAHABAD DisTRICT. 
August 9, 1915. 
Present: —Mr. Holms, S. M., and 
Mr. Campbell, J. M. 
RAM BHAROS —DFFENDANT—À.PPELLANT 
` versus ` 
Syed NAZIR HUSAIN AND OTHERS— 


PLAINTIFFS — RESPONDENTS. 
Agra Tenancy Act (II of 1901), ss. 18 (a) and (b), 
14 (1) (a), 168—Wrongful dispossession — Regaining 
Of possession—Limitation Act (IX of 1908), s. 28. 
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A mere attestation in a settlement parcha 
by a tenant that he is a non-oceupancy tenant, does 
not mean that he gives up his claim to otonpancy 
rights. [p. 816, col. 1.] ` 

Quaere. —Whether for the application of section 
13 (a) of the Tenancy Act, it is not necessary ‘that 
the tenant should have regained possession within 
a UE from the wrongful dispossession? * [p. 816, 
col. 1 


Second appeal from the order of the 
Commissioner, Allahabad Division, dated 
the 15th January 1915, reversing that of the 
Assistant Collector, Allahabad District, in a 
case of ejectment under section 58/63 of Act 
II of 1901. 

JUDGMENT. ` 

Horus, S. M.—(August 3rd, 1915. jud 
ihe lower Courts and the parties hitherto seem 
to have proceeded ən the assumption that 
section 13 (a) only applies to the case when 
a tenant who bas'been wrongfully dispossess- 
ed by his land-holder has regained posses- 
sion thereto within a year from the wrongful 
dispossession. This is not the case: no limit 
is therein laid down, although in the similar 
case under section 14 (1) (a), there is a year’s 
limit when the tenant has been admitted by 
the land-holder to the tenancy of some other 
land. Itis argued by the respondent that, 
for reasons which 1 will discuss later, section 
18 (a) only applies when the former: tenant 
has regained possession of the land within 
six months from the dete of his wrongful 
dispossession. The Assistant Oollector has 
found that Sahai, the predecessor of the 
present appellant, was not really ont of 
possession at all. The Additional Com- 
missioner has come to no clear finding as to 
how long Sahai was out of possession although 
he has found that Gajadhar was given the 
land for some time or other. I have, there- 
fore, looked into the evidence on this point. 
The patwart says nothing whatever as to 
Sahai’s wrongful dispossession in 1308 fasli 
or 1309 fasli and Gajadhar’s possession does 
not seem to have been questioned on this 
point by the respondent. Gajadhar himself 
is not very definite, but apparently his state- 
ment is that he was in possession for a year. 
The respondent gives evidence, but as he 
admits that he wrongfully dispossessed 
Sahai, his evidence may be disregarded as 
unworthy of credit. 

The only other evidence relied on by the 
respondent is the attestation of the parcha at 


* [See 81 Ind. Cas. 863—Ed.] 








£157 


INDIAN ‘CASES, 


(1915 


SOMASUKDARAM CHETTY 9, RANGASAMI IYANNGAR. 


ihe Settlement in which there is an attesta- 
tion by the appellant that he has a non- 


occupancy tenant of the plot in question.. 
Ido nof think he can be considered by this, 


to give up claims to occupancy rights based 
on his predecessor's cultivation. 


was six months out of possession. > 
Under section 168 of the Tenancy Act, 
section 28 of the 


applies to suits under the Tenancy Act 


“subject to the provisions of" the latter Act, 


It is urged that under section 28 of the 
Limitation Act, six months after the 
wrongful dispossession the right of the former 


tenant tothe property is extinguished and: 
this is interpreted to mean that his ocenpancy : 
1 feel some doubt ag: 

‘subject to the pro-^ 


right is extinguished. 
to whether the words ‘ 
visions of this Act” in section 168, do not 
bar this interpretation. 
interpretation is correct, there is a curious 
inconsistency between section 13 (b) and 
section 14 (1) (a), for if the former tenant 
be admitted to the tenancy of other lands, he 
would have greater privileges than if the 
former tenant were re-admitted to -the 


possession of the land which he formerly. 


held as tenant. On the other hand, it is 
pointed out that if there is no six months’ 
limit, there are even greater anomalies, for 
section 13 (a) would apply even if the tenant 
re-gained possession of his land more than 
twelve years after his wrongful dispossession, 
in which case if there had beena tenant 
meanwhile, he would also have acquired 
occupancy rights. For present purposes, 
however, it is unnecessary for me ie decide 
this question. . 

. I would set aside the order of Alis Addi- 
tional Commissioner and restore that of the 
"Assistant ‘Collector, respondent paying costs 
throughout, I 


CAMPBELL, J. M.—I agree. 


Appeal allowed. 


On this, 
evidence, I am not prepared to find that Sahai- 


Limitation Act of 1908- 


Moreover. if -this` 


MADRAS HIGH COURT. 
ORIGINAL SIDE Appuan No. 91 or 1914. ` 
November. 2, 1915. 
Present; —8ir John Wallis, Kr., Chief Justice, 
and Mr. Justice Seshagiri Aiyar. 
Messrs. 
& Co., THROUGH THEIR AUTHORISED 
AGENT, W. T. TIRU VENKATACHARI-— 
DEFENDANTS—— ÀPPELLANTS 
Versus 
P. RANGASAMI IYANGAR AND ANOTHER 
— Praintires——RESPONDENTS, 


^ 
à 


H 


M. SOMASUNDARAM CHETTY ^ 


Limitation Act (IX of 19C8), Sch. I, Art. 120—8wuit 


"based on award., 


A suit based on an award cannot be considered to 


bea suit on a contract and is governed by Article 120 


of the Limitation Act. 


Appeal from the judgment and decree- 


of the Hon’ble Mr. Justice Bakewell, dated 
the 2nd October 1914, inthe Ordinary Civil 


Jurisdiction of the High Court, in Civil Suit: 


No. 294 of 1913. 


Messrs. P. M. Stvagnana Mudaltar and C. " 
Ananthakrishna’ Aiyar, for the Appel- 


V. 
lants. 


Mr. V. V. Srinivasa Leaner for the Re-: 


spondents., 


JUDGMENT.—We think the laine 


Judge was right and that the suit being ` 


based on an award, is not governed, as con- 


tended, either by Articles 53, Article 113 or. 
Article 115 of tho lst Schedule to the Indian; 


Limitation Act. As held in Sornavalle 
Ammal v. Mutháyya Sastrigal (1), and in 
Bhajahart Saha Banthya v. Behary Lal Basak 
(2), a suit on an award cannot be considered 
to beasuit on a contract. As observed in 
the labter case, it operates to merge and 
extinguish all claims embraced in the sub- 
mission, and gives rise to a fresh cause of 
action, which in the present case is governed 
by Article 120 .of the Ist Schedule of the, 
Indian Limitation Act as there is no other 
Article applicable. Kuldip Dube v. Mahant 
Dube (8) is to the same effect. 


The appeal is dismissed: with costs. 
Appeal dismissed, 
(1) 23 M. 693; 10 M. L. J. 208. 
(2) 83 C. 881; 4 C. L, J. 162, 
11 Ind, Cas. "05; 84 A. 48; 8 A. b. J. 1138. 
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, Cerumsan Ruvisrox Casp No. 780 or 1915. 
October 29, 1915. 
Presení:—Sir Henry Richards, KT., 
Chief Justice. 
RUP LAL-——-A»PPLICANT 

versus 


EMPEROR— Oprostre Party. 
” Practice —Complaint by Magistrate—Magistrate, jur. ise 
diction of, to pass order in that case. 
A Magistrate ought not to make any ‘order in any 
case in which he is even the nominal complainant. - 


Revision against an order of the District 
Magistrate of Mainpuri. 


Mr. Satya Chandra Mukerji, for the Apyli- 
cant, 


: The Assistant Government Advocate, for the: 
Crown. 


JUDGMENT.—This is an application in 
revision against the order of the District 
Magistrate. It appears that'there was a suit 
in the Small Cause Court in 1912 in which 
Rup Lal was plaintiff. The suit was a suit 
on a bond. It is alleged that the bond was, 
à forgery. Application was made by the 
then District Magistrate to the Judge of the 
Small Cause Court for sanction to prosecute. 
This sanction was granted andthe case was 
taken cognizance of by the District Magis- 
trate, who sent it on to a Magistrate of the 
first class. The result of his enquiry was 
that the accused Rup Lal was discharged. 
The prosecution considered it desirable that 
there should be further enquiry and that 
the propriety of the order of the Magistrate 
discharging Rup Lal should be considered. 
The application was made to the District 
Magistrate. He directed Rup Lal to show, 
cause why the order discharging him should. 
not be set aside. Counsel appeared on behalf 

of Rup Lal. No exception was taken to the’ 
District Magistrate hearing the case. and he: 
ordered that the order of discharge should’ 
be set aside. In the present application, it is 
urged that the District Magistrate has all 
along been the complainant and that the 
present District Magistrate is the complainant 
notwithstanding that the original complainant 
was his predecessor-in-office, and that a 
District Magistrate who. is a complainant 
ought not to’ make any order in the case. 


Tt is further contended that the order of the. 
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Magistrate, who discharged Rup Lal, is correct 
and ought not to be interfered with. 

In my opinion, if the order discharging 
Rup Lal was wrong, there is no reason Why it 
should not be set aside. But Ido not desire 
to express any opinion on the correctness or 
incorrectness of the order of discharge. 
While [ think itis to be regretted that the 
attention of the learned District Magistrate 
was not called to the fact that he was the 
nominal complainant, it is nevertheless clear 
that’ a Magistrate ought not to make an order 
jn any case in which he is even the nominal 
complainant. I think that the order should 
be set aside and it will be for the Crown to 
consider whether it is expedient to move 
further in the matter. If it is considered 
expedient to move, an application can be 
made to the Sessions Judge who has juris- 
diction in the matter. I accordingly set 
aside the order of the District Magistrate 
dated the 5th of August 1915. 

Order set aside. 





ALLAHABAD HIGH COURT. 
CRrIMINAL APPEAL No. 543 or 1915. 
August 3, 1915. 
Justice Sir P. C. Banerji, Kr., and 
Mr. Justice Rafique. 
RUSTOM.—APPELDANT 
versus 

EMPEROR- RESPONDENT, 

Criminal Procedure Code (Act F of 1898), s. 512— 
Accused absconding—No finding by Magistrate that 
there was no immediate prospect of his arrest—dArrest 
—Statements of witnesses examined in absence of 
accused, admissibility of— Conviction, legality of. 

A murder was committed in 1897. The accused 
ran away at that time and was not heard of till he 
was arrested-in 1915, The witnesses were examined 
in 1897 om: behalf of the prosecution to prove the 
commission of the offence by the accused. The 
Magistrate, however, did not record any finding that 
in his opinion the aceused had absconded and that 
theré was no immediate prospect of his arrest. The 
accused was convicted on the evidence recorded in 
1897: 

Held, thatthe evidence given in 1897 was inad- 
missible to prove the guilt "of the accused and that’ 
the conviction was bad. [p. 819, col. 1.] 
" Criminal appeal from an order of the Ses. 
sions Judge of Farrukhabad. 
. Mr. C. Ross Alston, for the Appellant. 

Mr. R. Maleomson, Assistant Government 


Advocate, for the Crown, 


Present: 
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: JUDGMENT. 
. Rariqus, J.—The appellant in this case is 
one Rustom, who was committed to the Court 
of Session on the charge of murder under 
section 802 of the Indian Penal Uode. Dur- 
ing his trial the learned Sessions Judge 
added a further charge under section 307, 
that is, an attempt at murder, and convicting 
him under that section sentenced him to 
transportation for life. The murder was 
committed as long ago as the 3rd of Decem- 
ber 1897, The case for the prosecution is 
that on the night of the 8rd of December 
1897, the appellant was driving a camel cart 
from Farrukhabad. On his arrival at Nandsa, 
he had to change the camel and asked Sad- 
ullah, who was in charge of the camel that 
was relieved, to help bim in the harnessing 
of the other camel and also to accompany 
him to the next stage. Sadullah refused to 
go with the appellant any further, upon 
which the appellant took up an axe and 
attacked him with it and inflicted blows on 
the head which resulted in almost instan- 
taneous death. Rustom, theappellant, then ran 
away and was not heard of till he was 
arrested this year, and put on his trial. 
Soon after the murder, the chaukidar of the 
place reported the occurrence and the Sub- 
Inspector proceeded to the spot at once. The 
case was sent up to the Court on the 24th of 
December 1897, and on the same date evi- 
dence purporting to be taken under section 
512 was recorded. Subsequently it was 
discovered that the proceedings which were 
taken in 1897 were incomplete and an order 
was issued to the Police to furnish proper 
evidence. This was in 1898. A proclama- 
tion under section 87 was issued as also a 
warrant for the arrest of Rustom, both of 
which were sent to the district of Mainpuri 
of which district he was a resident. One 
Ataullah, a constable of the Mainpuri district, 
was examined on the 16th of August 1898, 
who deposed to having made a search for the 
appellant and to having failed to find him, 
On the 3rd of September 1898, the witnesses 
who were examined in 1897 were re-examin- 
ed. Sometime in April 1911, the prosecut- 
ing Inspector of Farrukhabad, presumably 
on going through the old files, came upon 
the file of this case. He reported that the 
evidence which purported to have been taken 
under section 512 of the Code of Criminal 
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Procedure, was not legally correct and re- 
commended that fresh proceedings should 
be taken. In accordance with his sugges- 
tion, thecase was again taken up by a 
Magistrate of the district and formal evi- 
dence of the appellant having absconded was 
recorded and the only surviving witness, 
Musammat Vilayatan, was examined. These 
facts we have discovered by going carefully 
through the files of 1897, 1898 and 1911.. 
which are in the record of this case, The 
only evidence against the appellant on his 
trial in the present case consists of the de- 
position of Musammat Vilayatan who is 
alive and was examined before the learned 
Sessions Judge, and the depósitions of: four 
other witnesses who were examined in 1897, 
namely, Imtiazan, Husaini, Mohan and Ram 
Singh. The learned Séssions Judge, by a 
formal order dated the 2lst of June 1915, 
brought the statements of the said -four 
witnesses on the record as evidence on behalf 
of the prosecution. We also find the evi- 
dence of the said four witnesses recorded in 
1898 on the file of the Sessions Court, though 
no order appears on the file showing how and 
when and under what circumstances were 
those statements brought on the record. The 
evidence of Musammat Vilayatan as recorded 
by the learned Sessions Judge at the present 
trial was rejected by him. The conviction. 
of the appellant rests on the statements of 
the other witnesses recorded in 1897. The 
learned Counsel for the appellant contends 
that the said evidence is inadmissible, inas- ` 
much as no proof of the absconding of the 
accused had been formally received and re- 
corded priorto the examination of the said 
witnesses. We think that this objection is 
valid and must prevail. In section 512, it 
is distinctly laid down that if it is proved 
that an accused person has absconded, and 
that there is no immediate prospect of arrest- 
ing him, the Court competent to try or 
commit for trial such person for the offence 
complained of may, in his absence, examine 
the witnesses (if any) produced on behalf of 
the prosecution and record their depositions, 
It is clear from the language of the section 
that the Court which records the proceedings 
under it, must first of all record an order 
that in its opinion, it has been provéd that, 
the accused has absconded and’ that there 
is no immediate prospect of his arrest. NG 
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such finding appears on the file of 1897, in 
fact no evidence was taken in that year to 
show that the present appellant was abscond- 
ing and that there was no immediate pros- 
pect of his arrest. The evidence of 1897 
being inadmissible, the conviction of the 
appellant on the basis of such evidence can- 
not stand. But it is suggested on behalf of 
the Crown that the case should be sent back 
for re-trial with a direction to the learned 
Sessions Jndge to admit the evidence taken 
in 1898, inasmuch as that evidence was taken 
after proof had been received of the abscond- 
ing of the accused. We find that the 
only statement in 1898 with regard to 
the absconding of the accused is that of 
one Ataullah, a constable of the Main- 
puri district. “He does not say that there 
is no immediate prospect of the arrest 
of the accused, nor is there any finding by 
the Magistrate that he is satisfied that the 
accused isabsconding and that there is no 
immediate prospect of his arrest. Moreover, 
we have considered the evidence of the other 
‘witnesses who were examined in 1898 and 
are of opinion that their evidence is insuffi- 
cient to bring the charge home to the appel- 
lant. Of the witnesses examined in 1898, 
Musammat Vilayatan cannot be relied upon. 


Mohan Chamar and Mahomed Yusuf distinct. 


ly say that they did not see Rustom, the 
appellant, strike the deceased. The other 
witnesses Imtiazan, Ram Singh and Husaini 
do say that they recognised Rustom as the 
assailant of the deceased. It should be 
observed here that none of the witnesses was 
present actually on the spot when the assault 
on Sadullah is said to have taken place. All 
the witnesses say that they ran upon hear- 
ing the cries of Sadullah. Imtiazan and 
Husaini also ran up. It was a dark night 
and according to Mahomed Yusuf, it was not 
possible to recognise any person at any dis- 
tance. There is, therefore, room for doubt as 
to the evidence of Imtiazan, Husaini and 
Ram Singh. In our opinion, it would serve 
no useful purpose to send back the case for 
re-trial with the direction to admit the evi- 
dence taken in 1898. We, therefore, accept 
the appeal, set aside the conviction and sen- 
tence passed upon ihe appellant and acquit 
him of the offence of which he has been 
convicted, and direct his immediate release. 
- BANERII,- J.—1 concer. á 
Appeal allowed. 
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MADRAS HIGH COURT. 
CriuinaL Revision Casu No. 448 or 1915. 
(ORIMINAL Revision Perrrion No. 361 
or 1915.) 

November 17, 1915. 
Present:;—Justice Sir William Ayling, KT., 
and Mr. Justice Abdur Rahim. 
MAHOMED KANNI ROWTHER— 
COMPLAINANT—PETITIONER 
versus 
PATTANI INAYATHULLA SAHIB ann 
otagrs—Accusep Nos. 4 TO 7, 9 AND 10— 

. RESPONDENTS. 

Criminal Procedure Code (Act V of 1898), s. 345— 
Composition outside Court—Dispute between parties at 
time of hearing—-Power of Court to take evidence— 
Monetary consideration, whéther necessary. 

A composition of a criminal case arrived at by tlie 
parties outside the Court comes within the terms of 
section 345 of the Criminal Procedure Code, and has 
the effect of an acquittal. [p. 820, col. 2.] 

Where an offence has been compounded outside the 
Court, but subsequently atthe time of hearing one 
of the parties resiles from the agreement, it is 
competent to the Court to take evidence as to the 
factum of the agreement and give effect to it if it 
be found to have been ontered into. [p. 820, col. 1.] 

Murray v. Queen-Empress, 21 C. 108, followed. 

No monetary consideration is necessary to make the 
composition valid; it isenough if there is a quid pro 
quo between the parties to support it. [p. 820, col. 2.] 

Petition, under sections 435 and 489 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise the judgment of 
the Court of the Ist Class Sub-Divisional 
Magistrate of Kumbakonam, in Criminal 
Appeal No, 38 of 1915, preferred against the 
judgment of the Court of the Stationary 


'Sub-Magistrate of Papanasam, in Calendar 


Case No. 249 of 1914. 
Messrs. Mir Sultan Mohideen and V. R. 
Ponnuswami Aiyangar, for the Petitioner. 
Mr. T. Rangachariar, for the Accused. 
Mr. P. R. Grant, for the Government. 


ORDER. 

ADBUUR Rani, J.—In this case it has been 
found upon the evidence that the parties 
compounded their disputes out of Court. 
There were three cases which arose out of the 
disputes between the petitioner and the res- 
pondents. In the first of these cases, the 
petitioner was the accused and in the second 
case, which was a counter case to the first, 
the petitioner was the complainant. In ihe 
third ease, that is, the one in question, the 
petitioner was the complainant. In the other 
two cases, the accused were convicted and 
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sentenced to three months’ rigorous imprison- 
menteach. Then they appealed to the Joint 
Magistrate and while. the appeals were 
pending, the parties entered into an agree- 

ment that all the disputes between them 
should be settled. The Joint Magistrate has 
found that the arrangement settling the dis- 
putes extended to thecase which was then 
pending in the Sub-Magistrate’s Court. As 
a result of the compromise, the two appeals 
in the Appellate Court were compounded 
with the permission of the Court, and the 
accused acquitted, When, however, the 
accused in the present case submitted a 
„petition to the Sub-Magistrate saying that 
this cage also was the subject of the compro- 
‘mise, the complainant, who is the present 
petitioner, resiled from his former position 
and denied the composition. The Sub- 
Magistrate found that as a matter o 

fact, the present case was not settled. The 
Appellate Court has, however, taken a differ- 
ent view, and we have no doubt that this 
view, so far as the finding of fact is concerned, 
is correct. The question of law then arises, 
‘whether the composition or arrangement 
which was arrived at outside the Sub-Magis- 
trate’s Court comes within the terms of section 
245, Criminal Procedure Code. Clause 6 of that 
section says: “The composition of an offence 
under this section shall have the effect of an 
acquittal of the accused”. It does not say 
as to what should be the procedure if one of 
the parties, after they settled their disputes 
outside the Court, refused to abide by it when 
the case comes on afterwards for bearing. 
There is only one precedent which covers 
this case and it is Murray v. Queen- Empress 
(1). There the learned Judges held, or 
rather assumed as if the matter admitted of 
no doubt, that if was competent for the 
Court in which the charge is pending to take 
evidence as to whether there was in facta 
composition outside the Court. In that case, 
there was a dispute whether, if there was a 
composition, it was a valid one or not, hav- 
ing regard to the allegation whether the 
complainants acted freely and understood 
what they were doing. The section itself 
does not throw much light on the question 
raised before us. Jam, however, inclined to 
take the same view as was taken in Murray 
v. Queen- Empress (1). Section 345, Criminal 
- (1) 210.108, | - f 


Procedure Code, lays down that certain 
offences, of which the offence of hurt is one, 
can be compouded by the parties and no leave 
of the Court is necessary for this purpose, while 
of certain other offences such as grievous 
hurt, there can be uo composition without the 
permission of the Cour before which they 
are pending. Where the parties have 
actually composed their disputes in the 
former class of cases, it is not clear on 
principle, why it should be necessary for 
the validity of a composition that any petition 
should be presented or why the parties 
should afterwards be allowed to withdraw 
from it, The composition spoken of: in 
section 345 is in the nature of a contract, 
but I do not think it requires monetary 
consideration. | may point ont, however, in this 
case there was some consideration, because 
there were cases between the parties pending 
and if there was an arrangement, the con- 
sideration.was that each party should refrain 
from pursuing the case or cases in which 
the other party was the accused. It is true 
that if a Court is bound to take cognizarce 
of a composition arrived at outside the Court 
but which has been resiled from by one of 
the parties when the case came to be tried, 
the Court will be obliged to take evidence 
and that will necessarily result in the pro- 
longation of proceedings. But if the Legis- 
lature contemplated that a composition should 
be made in Court, or that a composition 
arrived at should not be considered to be 
complete until both parties have expressed 
their assent in Court whether by means 
of a petition or otherwise, one would expect 
that they would have said so. In the absence 
of any such express provision, the natural 
interpretation will be that the composition 
is not limited to acts done in Court, nor to 
cases in which the parties continue to be 
of the same mind until the case comes on for 
further hearing before the Court. 

I would hold that there was a valid com- 
position in this case and it had the effect of 
acquittal. 

Aruna, J.—The abstract question as to the 
effect of an agreement to compound come to 
by the parties out of Court from which one 
subsequently resiles, is a somewhat difficult 
one on which my mind is not free from doubt. 
The wording of section 345, Criminal Pro- 
cedure Code, throws little, if any, light on it 
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and I should be loth to express a final 
opinion on the somewhat one-sided argument 
that has been addressed to us. The only 
authority quoted certainly supports the view 
contended for by Mr. Rangachari. But on the 
facts found by the Joint Magistrate, I. am 
clearly of opinion that the case is one in 
which, in the exercise of our discretion, we 
may very properly decline to interfere. I 
concur in the order proposed by my learned 


brother. 
Petition dismissed. 


ALLAHABAD HIGH COURT. 
Orunnat Revist x No, 645 or 1915, 
September 6, 1915. 
Present:—Sir Henry Richards, KT, 
Chief Justice. 

MIHARBAN SIGH—Appuicant 
versus 
; ` BMPEROR—Opposrrs Parry, T 

Criminal Procedure Code (Act V of 1898), s. 110— 
Zemindar not actively opposing gang of dacnits, if to 
be bound over—+ Witnesses, evidence of, weight of— High 
Court, power of ~ Duty of lower Courts. 

A zemindar of a village cannot be bound over 
under section 110 of the Criminal Procedure Code 
merely because he did not actively oppose a gang 
of dacoits. [p. 821, col. 2.] 

Where a zemindar, who is also a money-lender, is 
prosecuted under section 110 and in defence he 
produces a number of respectable witnesses besides 
his castemen and tenants, it is not proper for the 
Magistrate to disbelieve all the witnesses so produced 
merely on the ground that the accused could by 
the influence of his position in life produce any 
number of them. [p.822 rol 2.1 

A High Court s not a Court of appeal in cases under 
section 110 and the responsibility of administering 
that section does not rest with it. Itis neverthe. 
less, & section which Magistrates ought to administer 
with the most scrupulous vare, both as the Court of 
first instance and the Appellate Court. A High Court 
ought not to take upon itself to weigh the evidence 
given on behalf of one side or the other. It ought 
only to see whether the Court below has 
approached the consideration of the appeal in a fair 
way having regard to the interest not only of the 
prosecution but also of the accused. [p. 822, col. 1.] 
^ Criminal revision from an order of the 
District Magistrate of Etah. 

: Mr. W. Wallach, for the Applicant. 
Mr. R. Malcomson, Assistant Government 


Advocate, for the Crown. 


JUDGMENT.—This is anapplication in re- 
vision against an order of the District Magis- 
trate of Etah, dismissingan appeal of Miliarban 
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the Code of Criminal Procedure, 


en 
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pan 


Singh against an order of a Magistrate 
of the first class, directing him to give security 
to be of good behaviour under section 110 of 
Applicant 
i8 a zemindar and money-lender. It appears 
that a band of very-desperate dacoits had 
as their rendezvous, a place on the banks 
of the Kali Nadi on the boundaries of Etah 
ard Mainpuri. The gist of the evidence of 
the Police and unofficial witnesses against 
the applicant, was that he harboured this 
band of dacoits. It would rather seem as 
if it was intended at one time actually to 
charge the applicant as being a member of the 
gang; presumably because the necessary 
evidence was not forthcoming, no substantive 
proceedings were taken against him. Section 
110 of the Code of Criminal Proceduré 
defines the elass of persons against whom 
an order for security may be made:— ` 


(a) A man who is by habit a robber, 
house-breaker, or thief, or (b) is by habit 
a receiver of stolen property knowing the 
same to have been stolen, or 

fc) habitually protects or harbours thieves, 
rr aids in the concealment or disposal of 
stolen property, or 

(d) habitually commits mischief, extortion 
or cheating or counterfeiting coin, currency 
notes or stamps, or attempts so to do, or 

(e) habitaally commits or attempts to 
commit, or abets the commission of offences 
involving a breach of the peace, or 

(f! is so desperate or dangerous as to 
render his being at large without security 
hazardous to the community, 


There is not a particle of evidence that 
the applicant comes under any part of this 
section excepta portion of (c), namely, that he 
habitually protects or harbours thieves. There 
is not even any allegation that he was in 
the habit of concealing or disposing of stolen 
property. The evidence, such as it is, is 
confined to.his alleged association with a 
particular gang which had made, as I 
said. before, itsrendezvous in the neighbourhood 
of his village. It must be borne in mind 
that neither the applicant nor any of ais 
villagers could be bound over under this 
section merely because they did not actively 
oppose the dacoits, It would be very well if 
gzemindars and others recognised their duty 
and: had the courage to-give assistance ty 

ho Aan e 0M "à us d uacua 


822 
MIHABBAN SINGH V. EMPEROR, 


-the Police when gangs of dacoits settled in 
their neighbourhood, but their omission to 
do so, does not render them liable under 
section 110. There is no evidence that the 
applicant was in the “ habit ” of harbouring 
‘or protecting thieves. There is a good deal 
of evidence from which, if unrebutted, it 
might well be inferred that he assisted the 
gang in question. The prosecution examined a 
number of witnesses who said that the accused 
harboured these particular dacoits. One 
witness said that he had seen them at the 
house of the applicant, and one witness 
said that he had fed them. One of the 
prosecution witnesses, namely, Thamman 
Singh, while deposing against the accused, 
said that he had heard that he was a man 
of good character. No witness was produced 
on behalf of the prosecution from the 
accnsed’s own village. - The accused produced 
46 witnesses, most of them from his own 
village including the headman and patwari 
and the headman of a neighbouring village. 
This Court is not a Court of Appeal in 
cases under section 110 and the responsibility 
of administering, that section does not rest 
with the High Court. It is nevertheless a 
section which Magistrates ought to administer 
with- the most scrupulous care, both the 
Court of first instance and the Appellate 
Court. Magistrates ought always to bear in 
mind that the indirect results of binding a 
man over under section 110 may be very 
terrible and that there is always the possibility 
of the section being abused. In the present 
appeal I do not think that I ought to take 
upon myself to weigh the evidence given on 
behalf of one side or the other. I ought 
only to see whether the Court below has 
approached the consideration of the appeal 
in afair way having regard to the interest 
not only of the prosecution but also of the 
applicant. The learned District Magistrate 
has discarded the evidence of all the witnesses 
produced by the accused who were his tenants 
or his fellow-castemen. It may perhaps be 
urged that when the question at issue is the 
good or bad character of an individual, the 
evidence of his fellow castemen ought not to be 
discarded solely on the ground that the 
witnesses are his fellow-castemen. The 
learned District Magistrate proceeds:— "There 
stil] remains a large number of others 
against whom no allegation can be made. 
he easy course in such cases is simply 
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to say that there is no reason to distrust 
them and that they must, therefore, be 
believed. I do not, however, think it is 
right to do so. The evidence for the 
prosecution has raised a very strong prima 
facie case against the appellant and he 
has to rebut it. As the Deputy Magistrate 
observes: ‘It is never a matter of difficulty 
for a man who has the influence of a gang 
of dacoits at his back and is at the same time 
a zemindur and money-lender to produce 
as much evidence as he wants, and the 
production of 46 witnesses by the ap- 
pellant does not, therefore, mean that he 
is of good character. The forces of evil 
are by no means to be ignored. If they 
were, we should not be troubled with an 
outbreak of crime like dacoity. Appellant 
has, I think, made full use of his influence 
to bring up evidence, and has had the help of 
his position and also no doubt of the afore- 
mentioned Misri Lal, whose election to the 
post of lambardar he was instrumental in 
securing. This influence has probably pre- 
vented the production of purely local evi- 
dence, the absence of which is one of the 
points made by the appellant.” It seems to 
me that this was nota fair way cf dealing 
with the evidence of witnesses whom no 
reason could be given for disbelieving. 
The only reason suggested by the learned 
District Magistrate is that the applicant 
had a gang of dacoits at his back. It 
seems to me that this means that he 
dishelieved the evidence adduced by the 
aceused because he was guilty. In other 
words, he convicted the man first. The 
learned Magistrate said that the accused 
had to rebut “the strong prima facie case 
made against him.” How could he rebut 
the case otherwise than by producirg a 
large number of witnesses “against wbóm 
no allegation could be made.” The learned 
District Magistrate has, in my opinion, 
given no legitimate reason for disbelieving' 
the evidence of a large number of persons 
who deposed ta the good character of the 
applicant, persons residing in his own village 
and in the immediate neighbourhood. I can- 
not help feeling that where a person is of a 
notoriously bad character, he will as a general 
vule find difficulty in producing respectable 
honest persons to depose to his good cha- 
racter. Ib may possibly be that the 
applicant in the present case and all his’ 
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“fellow-villagerg are little better than the 
“gang of dacoits who made the neighbour- 
"hood their meeting place, but this was not 
“the case made either by the Police or by 
any of the witnesses for the prosecution 
‘and it is not the reason which the learned 
District Magistrate gives for disbelieving a 
large number of witnesses produced by 
the applicant and who were not shown to 
"be in any way under his influence either 
as tenants or even as fellow-castemen. 
In my opinion the learned District 
Magistrate did not approach the consideration 
iof the appeal from a proper point of 
view, and on this account I think the 
“order ought to be set aside. I accordingly 
allow the application, set aside the order 
“of both the Courts below and direct the 
“bail bond to be cancelled. 
$ x Application allowed. 


ALLAHABAD HIGH COURT. 
Orinar Revisrox No. 459 or 1915. 
. August 4, 1915. 
Present; —Mr. Justice Tudball. 
i BHOLE SINGH—Avppeuicane 
versus 
EMPEROR—Oppostre PARTY, 
z Criminal Procedure Code (Act V of 1898), s. 476-— 
. Judicial proceeding—Statement made to District Magis- 
trate in his executive capacity, if complaint—Oath, 
` administration of. 
^ P, a village headman made a petition to the 
‘District Magistrate in which he stated that he 
«wished to resign his post as the headman, On 
.enquiry by the District Magistrate as to the reason 
of his resignation, lie stated that during the course of 
a Police investigation ina dacoity case, the Police 
were forcing a large number of people to pay money 
tothem. The Magistrate reduced his statement to 
writing and sent for the persons named by him. 
The Magistrate recorded the statements of all of 
them on oath and sent the case to the Police 
Superintendent to take action under paragraph 
: 283 of the Police Regulations. The Superintendent 
reported that the allegations were entirely false. The 
District Magistrate then ordered the prosecution of 
P and othér persons whom he had examined on oath 
«for giving false evidence: 
Held, that the statement made by P to the 
District Magistrate was nota complaint, nor the 
action taken by the Magistrate was in the course of 
-& judicial proceeding, in the course of which he was 
-legally empowered to administer an oath, and that, 
therefore, the Magistrate had no power to take notion 
under section 476 of the Criminal Procedure Code. 
" Ep. 824, col. 2.] 
Criminal revision from an order of the 


"District Magistrate of Jalaun, 
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Mr. Peare Lal Banerji, for the Applicant. 
Mr. R. Malcomson, Assistant Government 
Advoeate, for the Crown. 


JUDGMENT.—The present application 
has arisen from the following facts:—One 
Paras Ram, a village headman, on the 17th 
of February last filed before the District 
Magistrate a petition in which he stated 
that he wished to resign his post as village 
-headman as he was too old and unable to 
do his work. The District Magistrate 
apparently doubted the correctness of the 
reason given and questioned the man. [n 
reply to questions put to hin, the man 
-stated that the Police of a certain Police 
station were investigating a dacoity case 
.and in the course of their investigation 
‘they were forcing a large number of people 
ilo pay money to them, that he was afraid 
of getting into trouble through this matter 
and he, therefore, wished to resign. The 
District Magistrate in his explanation states 
that he treated this asa complaint and he 
„thereupon put Paras Ram on oath and exa ' 
-mined him again. What he stated was 
.then reduced to writing. On completion of 
his statement, the Magistrate gave a rubkarto a 
chaprast of his Court, which contained the 
names of 12 persons, and in this he 
directed the gforesaid chaprast to produce 
the persons named therein before him at 
once. Apparently the chaprast obeyed orders 
and produced all these persons. These 
persons are those whose names were men- 
tioned by Paras Ram in the course of his 
statement as being connected in some way 
or other with the alleged extortion. The 
District Magistrate then recorded the evi- 
dence of all these persons on oath. Having 
proceeded so far, he then sent tho papers 


to the Superintendent of Police with 
directions to him to take action under 
paragraph 383 of the Police Regulations. 


This paragraph lays down that before a 
Superintendent punishes any Police officer 
departmentally or prosecutes him criminally, 
he must make an enquiry, reduce the 
substance of the accusation to the form of 
a charge and record the officer's explanation 
using & certain form. After completing 


these  prcceedings, if he considers that 
further steps should be taken, he should 
decide whether the officer ought to he 


criminally prosecuted or departmentally 


` certain others including Paras Ram, 
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punished. If he decides to institute a pro 
‘seoution, he must send the papers to the 
District Magistrate, and obtain his con- 
currence before taking further action, what- 
.ever the rank of the officer accused may 
be. The Superintendent of Police made 
an enquiry and submitted a report to the 
District Magistrate to the effect that the 
allegations of extortion were entirely false 
and suggested that the person who had 
made them and reported them, should be 
eriminally prosecuted. Thereupon the Dis- 
trict Magistrate passed an order purporting 
to be one under section 476, directing the 
prosecution of the present ` applicants p 
ihe 
latter to be prosecuted for an offence 
under section 211, the others to be pro- 
.Seented for offences under section 198 of 
the Indian Penal Code. It is against this 
action of the District Magistrate that the 
present revision has been presented. It is 
contended, and I must say with considerable 
force, that Paras Ram made no complaint ; 
that he did not intend to make any com- 
plaint; that he called no witnesses and the 
proceeding before the District Magistrate 
was not a judicial proceeding in the course 
of which he was legally empowered to 
administer an oath. The explanation of the 
District Magistrate is that he treated what 
Paras Ram said, as a complaint and that the 
enquiry that he made, was under section 
902 of the Code of Criminal Procedure. 
The only unfortunate point in this ex- 
planation is that a complaint means an 
allegation made orally or in writing to a 
Magistrate with a view to his taking action 
under the Code that some person has 
committed an offence. It is not open 
.to the District Magistrate to treat this 
petition and statement of Paras Ram as a 
complaint whether Paras Ram liked or not. 
.Í& may be of course that Paras Ram wished 
to make a complaint in such a form that 
if subsequently if was found to be false, 
he should be able to save himself from 
a criminal prosecutioi. If there was evi- 
.dence in the case to indicate that Paras 
Ram intended the Magistrate to take action 
under the Code against the Police officers, 
T should not hesitate for an instant in 
holding that the Magistrate had power to 
treat the petition as A complaint and that 


OASES. . [1915 


he was justified in sending for the witnesses 
and examining them on oath. But an ex- 
amination of the record shows that Paras 
Ram's retition was simply a petition tendering 
his resignation ; that even in his statement 
taken on oath, which statement was made 
in reply to questions put by the District 
Magistrate, he made allegations of fact and 
at the end, stated that these were his 
reasons for resigning his post. He nowhere 
asked for the witnesses to be summoned 
He nowhere asked for an enquiry to be 
made and I may add that if the Magis 
trate was knowingly acting under section 
202, it is curious that on completion of 
his enquiry, he should send the complaint 
to the Superintendent of Police with a view 
to the latter officer taking action under para- 
graph 383 of the Police Regulations. It is 
also curious that up to the present time 
the District Magistrate, has passed no order 
dismissing the complaint. Looking at the 
circumstances of the case, I find it impossible 
to hold that Paras Ram made a complaint 
to the District Magistrate; that is to say, 
that the allegation was made with a view 
to the Magistrate taking action under the 
Criminal Procedure Code against the Police 
officers who were said to have committed 
the extortion. Paras Ram may perhaps 
have given false information to the Dis- 
trict Magistrate in reply to his questions, 
The point which I have to decide is whe- 
ther or not theie was a complaint, within 
the true meaning of the word, before the 
District Magistrate. In my opinion there 
was no such complaint. The action of 
the Magistrate was not action taken under 
section 202 of the Code. It was ap- 
parently executive action in the form of a 
departmental enquiry which was continued 
by the further enquiry made under paragraph 
383 of the Police Regulations. There was 
no judicial proceedings before the District 
Magistrate and, therefore, he had no power to 
take action under section 476, and the pre- 
sent applicant is one of those whose prosecu- 
tion for perjury has been directed, and it 


-cannot be said that he committed perjury 


in the course of a departmental enquiry. 
No oath cught to have been administered to 
lim at all I would point out that through- 
out the enquiry made by the District Magis- 
trate, he nowhere mentioned that he was 
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, taking action under any specific section. If, 

as the District Magistrate says, the un- 
“fortunate Police officers will not have an 
opportunity of clearing their character, 

they will have only the District Magistrate 
‘to blame for their unfortunate position, 
, though perhaps it is still open to the District 
. Magistrate to prosecute Paras Ram for giving 
.false information. I allow the application, 

set aside the order of the District Magistrate 
_and quash the proceedings. 

Appeal allowed. 


MADRAS HIGH COURT. 
Criminat Revision Oase No. 384 or 1915. 
Crrminat Revision Permios No. 305 
or 1915. 

November 16, 1915, 
Preseut:— Mr. Justice Kumaraswami Sastri. 
In re RAMASAMY NAIDU AND OTHERS — 

‘ Acccsep Nos. 1 ro 9 anp 11 anp 12— 
PETITIONERS. 

Penal Code (Act XLV of 1860), s. 147—Rioting, 
charge of—Evidence against each accused, separate 
discussion of —Practice — Common object, mention of. 

In a charge of rioting where a number of men 
are accused, the Magistrate should deal with the 
ease of each of the accused separately or discuss 
the evidence against each of the accused, 
especially when the evidence against each of 
the acoused is by no means equally strong. [p. 825, 
col. 2.] 

In cases of rioting, the common object should 
be clearly and specifically set out in the charge. 
[p. 826, col 2] 

Behari Mahton v. Queen-Pmpress, 11 C, 106; Sabir 
v. Queen-Empress, 22 O 276; Poresh Nath Sircar v. 
Emperor, 88 ©. 295; 2 C. I, J. 516; 3 Or. L. J. 168, 
followed. 

Petition, under sections 485 and 439 of 
tke Code of Criminal Procedure, 1898, 
praying the High Court to revise the judg- 
ment of the Court of the Sub- Divisional 
Magistrate of Melur, in Calendar Case 
No. 7 of 1915. 

Mr. T. Arwmainatham, for the Petitioner. 

Mr. P. R. Grant, for the Government. 


ORDER.—This petition was admitted by 
Mr. Justice Napier on the ground that he 
was unable to find any evidence set out 

. against any of the accused. 


The judgment though long is very un- . 


satisfactory. . Though 12 persons were 
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-charged with offences under sections 


895 


147 
and 504 of the Indian Penal Code, there 


.has not been the slightest attempt made 
‘by the Magistrate to view the case of 


each separately or to disenss the evidence 
as against each of the accused. This was 
all the more necessary as the evidence 
against each of the accused is by no means 
equally strong. The whole judgment is a 
detailed criticism of the defence case and 
seems to proceed on the view that it was 
for the accused to establish their innocence. 

Though the accused were charged with 
rioting, the common object is not set ont 
in the charge and it is by no means clear 
from the evidence what the common object 
was. According to the complainant, the 
accused threatened him with injury in the 
evening. Accused Nos. 1 to 9 then went at 
about 10 p.m. to his house in order to 


. take away the petition which he had written 


to the Distriet Superintendent of Police. 
They could not have known that he was 
going to write the petition when they 


“threatened him. The immediate cause of 


the assault in this case was his abuse of 
the accused and their assaulting each other. 

There can be little doubt that in cases 
of rioting the common object should be 
clearly and spectfically set out in the charge. 
l need only refer to Behari Mahton v. Queen- 
Empress (1), Sabir v. Queen-Empress (2) 
and Poresh Nath Sircar v. Emperor (3). 

In the present case, the charge simply 
states that the accused were guilty of rioting. 
The accused complained during the trial 
that the charge did not state what the 
common object was &nd I cannot say that 
they were not prejudiced by the omission 
in the charge. The accused are not charged 
with having trespassed upon complainant’s 
property and taken away his complaint or 
with having assaulted his wife. If after all 
this took place, the complainant abused first 
accused as they were assaulting each other 
and the other accused with a view to 
rescue first accused intervened, it is difficult 
to see how they can be guilty of rioting. 
The question of the common object is not 
“clear as crystal” as the Magistrate sup- 
poses. : 


276. 
(3) 83-6. 295; 2 C. Ir J. 516; 3 Or. Ta J, 168, 
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. I set aside the conviction and sentence. 
As regards accused Nos. 7 to 9,11 and 12, I 
. do not think it necessary to order a re-trial. 
“The evidence is satisfactory and the Pub- 
.lie Prosecutor does not press the case. 
; Accused Nos. 1 to 6 will be re-tried before 
.such other Magistrate as the District 
_ Magistrate might direct. 
Petition partly allowed. 


i ALLAHABAD HIGH COURT. 
CriminaL Revision PETITION No. 633 or 1915. 
August 10, 1915. 

Presenti—Sir Henry Richards, Kr., 
Chief Justice. 
HAKIM SINGH AND OTRERS—ÀA PPLICANTS 
| versus : 
EMPEROR-—Orrosrrg Parry, 

Criminal Procedure Code (Act V of 1898), s. 110— 
Witnesses of good character, evidence of, consideration 
zf—Rule to be observed. 
. -Where proceedings under section 110 are taken 
against a person and he is able to produce witnesses 
on his behalf to speak of his good character, the 
Court ought to pay particular attention to such 
evidence. It should not necessarily be believed 
but the Court should find substantial reason 
for not believing the evidence before ib makes an 
order. [p. 827, col. 1.] 

Criminal revision from an order of the Dis- 
trict Magistrate of Mainpuri. 
i Mr. Sital Prasad Ghose and Uma Shanker 
Bajpai, for the Applicants. 

Mr. R. Malcomson, Assistant Government 
Advocate, for the Crown. 


JUDGMENT.—The five appellants Hakim 
Singh, Dal Singh, Gandharp Singh, Hukam 
Singh, and Khem Singh have been ordered 
to furnish sechrity under section 110 of the 
Code of Criminal Procedure. All five are 
fhakurs. Hukam Singh and Dal Singh 
reside in one village, the other three in an- 
other village. Hukam Singh and Dal Singh 

* have been represented by Mr. Bajpai, whilst 
the other three applicants have beenrepresent- 
ed by Mr. Sital Prasad Ghose. "They were 
separately represented in the Court below also. 
I have gone earefully through the evidence on 
both sides. 
in confirming- the order of the Court- below 
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says:— There is no doubt that the Magistrate 
has admitted a greatdeal of evidence which 
was quite inadmisible, for instance, the evi- 
dence of suspicions without any tangible 


' ground having been stated for these suspicions, 


also second hand evidence or mere hearsay 
about what some person told another person 
and that person not being produced as a wit- 
ness and so forth.” He then proceeds 
to say that in dealing with the evidence for 
the prosecution, he will eliminate all such evi- 
dence. All the applicants are possessed of 
some zemindart and cultivation. Of course, 
it by no means follows that because a man is 
the owner of some zemindari, he is not a 
badmash. At the same time,the fact that he 
has some property and position ought to be 
taken into consideration when dealing with 
& person under the provisions of section 110. 
The evidence, in my opinion, given in the 
Court of first instance, was very unsatisfactory 
and very vague. The statements were made 
against all seven persons who were then 
charged in a "lump." Witness after witness- 
says “all these persons are bad characters.” 
The Magistrate ought to see that the witness 
is really speaking and has réason for speaking 
against each. If I were trying the case 
as a Court of first instance, I hardly 
think that I would feel justified, on 
the evidence, in binding the accused over 
under section 110;atthe same time I must 


-bear in mind that this is not the Court upon 


whom rests the responsibility of administering 
the provisions of section 110, I can only 
deal with the case in revision. ` Accordingly 
unless I can find some substantial grounds 
for thinking that the Court below has gone 
astray, I ought not to interfere. In the 
present case, I think such grounds do exist. 
The Court below has wiped ont all the 
evidence that was given on behalf of Hukam 
Singh and Dal Singh simply because it was 
of opinion that the thakurs had held a 
panchayat in connection with this case. It 
seems to have thought that it necessarily fol- 
lows that the evidence given in support of the 
good character of the applicants was false be- 
cause it was the result. of a panchayat. No 
doubt it might happen that the thakurs would 
take up the case of the accused and come to a 
decision to support them at all hazards, 
quite irrespective of the merits. On the 
other hand,it might very well be that the 
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thakurs of the neighbourhood might have 
reason to think that their fellow-castemen 
were not being fairly treated and that all 
that they did, was to lend. support to 
witnesses ready to come forward and to 
speak the truth. I have a great dislike to 
lay down any hard and fast rule as to how 
cases under section 110 should be dealt 
with. Each case should be dealt with. on 
its own facts and circumstances. I think, 
however, one rule may very safely be laid down, 
and-that is this. Where proceedings under 
section 110 are taken against a person and 
he.is able to produce witnesses on his 
behalf to speak of his good character, the 
Court ought to pay particular attention to 
such evidence. I do not mean to say that 
it should necessarily be believed, but the 
Court should find substantial reason for not 
believing the evidence before it makes an 
order. Badmashes who happen to be rich or 
influential may, of course, be able to 
procure false evidence as to their character. 
But speaking generally, I think a person 
who really is a notorious bad character 
would find considerable difficulty in getting 
a large number of his neighbours to come 
forward and speak to his good character. In 
the present case, after carefully reading the 
judgments of both the Courts of first instance 
2nd of the District Magistrate, I am of opinion 
that proper attention hasnot been paid to 
the evidence which allof the five applicants 
adduced. Under the special circumstances 
of this case, I think that the order both of 
‘the Magistrate and of the District Magistrate 
should be set aside. I accordingly allow 
the application, set aside the order of both 
of the Courts below and the accused will 
be released if in custody. If they have 
given security, such security will be can- 
celled. : 
Order set aside. 
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MADRAS HIGH COURT. 
CRIMINAL Revision Case No. 570 or 1915. 
(Taxen up No. 51 or 1915.) 

November 16, 1915. D 
Present:—Mr. Justice Abdur Rahim and ` 
Sir William Ayling, K+. A 

In re GOVINDARAJA PADAYACHI— 

- AQOGCUSED-—PETITIONER. 

Criminal Procedure Code (Act V of 1808), e. 517 
(1) —Ordev as to disposal of property, when to be made 
— Order, whether justifiable when no offence committed. 

A Court can pass an order under section 617 
(1) of the Code of Criminal Procedure as regards 
the disposal of property only if it appears that 
an offence has been committed with respect to 
it, or that it has been used for the commission 
of an offence. [p. 827, col. 2; p. 828, col. 1.] 

Where, therefore, an accused was found to be a 
habitual thief and was bound down for good 
behaviour, but it did not appear that any offence 
had been committed with respect to the property in 
MEER which the acensed claimed as his own: 

eld, that no order could be passed under i 
517 (1) of the Criminal Procedure Godo as 1o the 
property. [p. 828, col. 1.] 

Application for revision of an order in 
Criminal Appeal No. 23 of 1915 on the file 
of the District Magistrate, Tanjore, from an 
order ‘in Miscellaneous Case No. 8 of 1915 
on the file of the first Class Magistrate of” 
Mayavaram. 


Mr. P. R. Grant, for the Government. 


ORDER. 
: ABDUR Rau, J.— In this case, the accused 
is found to be a habitual thief and has been 
bound down for good behaviour. Certain 
properties, a sum of Rs. 32-2-0, some jewels 
and a silk towel were found in his possession 
The Magistrate who originally tried the ene, 
ordered thatthe property should be returned 
to the accused, as it did not appear to him 
that any offence had been committed with 
respect to the property and as the accused 
claimed the property as his own. The 
District Magistrate, however, ordered that 
the property should be confiscated to the 
Government, acting under section 517 (1) of 
the | Criminal Procedure Code. But that 
section empowers him to pass an order ag 
regards the disposal of the property if if 
appears that any offence has been committed 
with respect to it or that it has been used for 
the | commission of an offence, There is no 
finding here that an offence has been commit. 


ə record that 


an offence has been committed with respect 40 


. restored, directing that the 


828 
EMPEROR V. RAM DAYAL. 


it. Therefore, section 517 (1) has no appli- 
cationi in ‘the caseand the District Magistrate’s 
order is not ‘covered by that section. His 
order must, therefore, be set ‘aside and the 
Sub-Divisional Magistrate's order should be 
property be 
returned to the accused. j 

“ArYLING, J.—Theaccused claims the property 
as his own. There is no évidence as to owner- 
ship.: I do ‘not think that this-is a case in 
‘which it can bé said that it appears that an 
‘offence has been committed in respect of the 
property; & ánd it is only. on that ground that 
the District Magistrate would be justified in 
passing the order he did. I agree’ with my 
learned bróther in'the order proposed. 
KMS eme Petition allowed; Or der sei aside. 





ALLAHABAD HIGH COURT. 
CRIMINAL Rersrence No. 757 or 1915. 
September 9, 1915. 
Present:—Sir Henry Richards, Kr., 
Chief Justice. 
EMPEROR-—A»PLIOQANT 
versus 
RAM DAYAL ANI: OTHERS— OPPOSITE PARTY. 

Penal Code (Act XLV of 1860), s. 879—Theft— 
Dishonest removal of property out of another man's 
possession to be proved: 

Before an accused can be found to be guilty 
of the offence of theft, it must be found thut he 
dishonestly took some property out of the possession 
of another person. 

Where a tenant believing that a legal distraint had 
been made by his landlord “of the orops of his holding 
which had been previously attached in execution of a 
decree against him cut and removed the crops: 

Held, that the tenant was not guilty of theft inas 
much as he could not be said to have dishonestly 
taken the property out of the possession of any other 
person. 

Criminal reference made by the Sessions 
Judge of Budaun. 

Mr. R. Malcomson, Assistant Government 
Advocate, for the Crown. 

< JUDGMENT.—It appears that a decree 
was obtained against cerfain tenants. The 
karinda of the landlord purported to dis- 
train the crops which had heen attached in 
execution of the decree. The cultivators 
ther. cut and carried away the crops. They 


"were charged under section 379 with having 


committed .theft and sentenced to one 
ynonth’s rigcrous imprisonment ‘each, The 
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learned Sessions Judge, on the ‘matter 
coming up before him in revision, thought 
that the fact that the landlord had 
distrained the crops, made this subsequent 
cutting and taking away of the crops by the 
accused lawful. He considered that this 
would be so, notwithstanding that the dis- 
traint might have been more or less collusive 
between the landlord and his tenants. He, 
therefore, thought that the accused were 
wrongly convicted. The learned Magistrate 
has explained that in his opinion, distraint 
having been made by an agent who was 
not authorised in writing, was illegal, and 
that, therefore, the illegal distraint could not 
justify the removal of the crops. The learn- 
ed Sessions Judge points out that the 
distress was held to be lawful by the Re- 
venue Court. In my opinion, it is unne- 
cersary to decide whether or not the dis- 
tress was lawful. A landlord who has rent 
due to him is entitled to distrain not- 


‘withstanding that the result of the distraint. 


may be jn whole or in part to defeat the 
execution of the decree, Before the accused 
could be found to be guilty of „the offence 
of theft, it must be found that they - dis- 
honestly took the property out of the posses- 
sion of another person. If the present 
accused believed that a legal distraint had 
been made by their landlord and in such 
belief eut and removed the crops, I ‘do not 
think that they could be said to have 
“dishonestly” taken the property out of the 
possession of any other person. The accus- 
ed, of course, are entitled to the benefit of 
any reasonable donbt -and I think it may 
very well have been that the accused in the 
present case honestly believed that the dis- 
traint had been made by their landlord. 
I set aside the convictions and sentences 
passed upon the accused. If they are in 
prison, they will be released. If they are 
on bail, they and their sureties will be re- 
leased. 


Conviction set aside. 
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MADRAS HIGH COURT, 
OURIMINAL Revision Case No. 294 or 1915. 
OnruINAL Revision Petition No, 240 
or 1915. 

; November 16, 1915. 
Present:—Mr. Justice Abdur Rahim and 
Justice Sir William Ayling, Kc. : 
RAMAMANI —Acousgp No. 2— 


PETITIONER 
Versus 
KANAEKASABAI-—COMPLAINANT — 
RESPONDENT. 


Criminal Procedure Code (Act Y of 1898), s. 620— 
Powers of High Court as to disposal of property. 

Section 520 of the Criminal Procedure Code gives 
a High Court ample powers to pass any order as 
to disposal of property which may be just on the 
facts of the case, 


Petition, under sections 435 and 4°39 of the 
Code of Criminal Procedure, 189%, praying 
the High Court to revise the order of the 
Court of Session of Ramnad Division at 
Madura, in Criminal Miscellaneous Petition 
No. 79 of 1914, presented against that of the 
Sub.Divisional Firet Class Magistrate of 
Devakottai,in Miscellaneous Case No. 57. of 
1914. 


Mr. T. Rangachariar, for the Petitioner. 


Mr. K. Pandalat, for the Respondent. 
The: Public Prosecutor, for the Government. 


ORDER. It is unnecessary for us to 
decide whether the Deputy Magistrate could 
have reviewed his order directing that the 
jewels should be given over on the joint 
receipt of the mother and the daughter, who 
are the disputants in this case. After that 
order was passed, a competent Civil Court 
has decided in a suit instituted by the 
mother that the jewels belonged to-the 
daughter, whois the petitioner before us. 
That being so, there is no merit in support of 
the application made to the learned Sessions 
Judge asking him to set aside the Deputy: 
Magistrate’s order, who in conformity to the 
decision of the Civil Court had passed the 
second order directing that the jewels be 
returned to the petitioner. We have got 
‘ample powers under section 520 of the 
Criminal Procedure Code to pass any order 
which may be just on the facts of the case. 
There can be no doubt that justice requires 
that the jewels should be returned to the 
petitioner. That being so, the order of the 
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learried Sessions Judge will be set aside and. 
tke jewels will be returned to the petitioner. 
Petition allowed; Order set aside. 


ALLAHABAD HIGH COURT. 
Criminat APPHAL No. 635 or 1915. 
September 23, 1915. 

Present: — Sir Henry Richards, Kr., 

Chief Justice. . 
KALKA PRASAD—~APPELLANT 
versus 
EMPEROR—Orrosreg Parry. 

Criminal Procedure Code (Act V of 1898), ss. 222 
(2), 283— Misjoinder of different charges at one trial, 
legality oy—Penal Code (Act XEY of 1860), ss. 409, 
ATTA, 

The charge against the accused was that he, being 
the tahvildar, embezzled œ certain sum of money 
and further that he omitted to onter 120 arerisuls 
with intent to defraud, and wrote on three of 
such arzrisals false numbers with like intent. Ho 
was tried ab one trial, forall these counts and con. 
victed under sections 409 and 477 A, Indian Pena 
Code: ii 

Held, that there was misjoinder of the various 
charges amounting to an illegality which vitiated the 
trial. [p. 80, col. 2.] 


Criminal appeal from an order of the 
Sessions Judge of Banda. 


Mr. Peary Lal Banerji (with him Mr. K. 
M. t aghate), forthe Appellant. . 
Mr. Lalit Mohan’ Banerjee, for the Crown. 

JUDGMENT.—Kalka Prasad was charged 
with offences under sections 409 and 
477A of the Indian Penal Code. He was 
“sentenced to seven years’ rigoroüs imprison- 


‘ment under section 409 and to three years’ 


rigorous imprisonment under section 477A 
together with a fine of Hs. 4,000, the sen- 
tences torun concurrently. Kalka Prasad has 
appealed and it haa been argued on his 
behalf that there was a misjoinder of char- 
ges, contravening the provisions of section 
238 of the Code of Criminal Procedure, 
which provides that (save ^ as therein 
mentioned) there shall be a separate charge 
for every offence and that every such charge 
Should be tried separately. The charge in 
the Court below against the accused ‘was 
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that he being the ftahvildar embezzled a 
sum of Ra. 3,991-7-11 and further that 
he omitted to enter arzrisals Nos. 1-120 
with intent to defraud, and wrote 
on three of such arezrisals false numbers 
with like intent. The allegation is that it 
was his duty when receiving money, to take 
a form of tender from the person paying 
him the money. This document is called 
an arzrisal. He has to enter in his book 
the particulars contained in the arzrisal. | It 
is alleged thatin order to cover his defaleations 
he omitted to' make these entries in respect 
of arzrisdls Nos. 1-120, and that with like 
intent, he put false numbers on three of 
these documents: It is contended on behalf 
of the accused that while having regard to 
the provisions of section 222 (clause 2) of 
the Code of Criminal Procedure, it is 
dllowable.in the charge to state the gross 
sum which has been misappropriated, there 
igino similar provision which permits more 
than’ three charges under section ATTA. 
to be joined together. It is contended that 
ihe accused (if the allegations of thé 
prosecution are true) committed a separate 
óffence every time he omitted to enter the 
particulars of each one of the arzrisals in his 
ook. Itis further contended that the joinder 
‘of the count for misappropriation with the 
count for falsification, is contrary to law 
inasmuch as the charge or charges under 
section 477A are connected with alleged 
defalcations more extensive than the charge 
‘ander section 409. Reliance is placed upon 
the recent ruling of their Lordships of the 
Privy Coyncil, in which it was held that 
the joinder ot charges in contravention of 
4he provisions of section 233, is something 
more: than an irregularity and vitiates the 
trial. I think the contention has force. Sup- 
posing in the. present case there had only 
-been sharges under section ATTA, it seems 
‘to me that. there would have been a misjoinder 
of charges. The omission _ to enter the 
. particulars of the arzrisals in the book of 
the accused, was for the purpose of concealing 
the alleged misappropriation of a distinct 
‘gum in each case, As the law stands, only 
three such offences can be joined and tried 
at the same trial. In this respect charges 
"under section 477A, differ from charges 
inder section 409. I do not think that 
section- 235 . applies. .The case was not that 
of making a number of false entries in 


varieus books, ete., to conceal one misappropri- 
ation. No doubt there was a similarity in 
the acts alleged to have been committed by 
the accused, and it i8 alleged that the 
transactions all took place within three days. 
Neyertheless,-it seems to me that if the 
accused did what he was charged with, he 
committed a separate offence on each occasion 
for which he was liable to a separate convic- 
tion and sentence. Notwithstanding that I 
consider that the accused was in no way 
prejudiced by the way in which the charges 
were framed, nevertheless, there was in 
my opinion an illegality which vitiates the 
trial. I accordingly allow the appeal, set 
aside the conviction and sentence and direct 
that there be a new trial after charges 
have been framed according tolaw. 7 ` ' 
-Appeal allowed; Re-trial ordered. 


MADRAS HIGH COURT. 

Criminar Revision Case No. 585 or 1915. 

(Criminst Revision Petition No. 468 
or 1915.) 

November 26, 1915. 
Present:— Mr. Justice Phillips. 
PAMPALLI SUBBAREDDI ano oTRERS— 
AccuUSED—PETITIONERS 

versus 4 

CHAUDUBOYIGARI KAMAL SAIB— 

COMPLAINANT— RESPONDENT. 

Criminal Procedure Code (Act V of 1898), s. 208 — 
Order dismissing complaint not set aside—Subsequent 
complaint on same facts, whether can be entertained by 
another Magistrate. 

The fact that an order dismissing a complaint 
under section 203 of the Criminal Procedure Code 
has not been set aside, is no bar to another Magis- 

. trate entertaining a subsequent complaint on the 
same facts. [p. 881, col. 1.] 


Queen-Empress v. Dolegobind Das, 28 ©. 211; 


- 80. W. N. 169, followed. 


-Emperor v. Chinna Kaliappa Gounden, 8 Cr. L, J. 
274 (F. B.); 1 M. L. T. 31; 16 M. L. J: 79; 29 M. 126; 
Mahomed Abdul Mennon v. Panduranga Row, 28 M. 
.256; 2 Weir 247; 2 Cr. L. J. 752 referred to. 


Petition, under sections 435 and 439 of the, 
Code o£, Criminal Procedure, 1898, praying 
‘the High Court - to~revise the order of the 
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Court of the Deputy Makane of Jammal- 
madugu, in Calendar Case No. 52 of 1915, 
éntertaining the complaint against the beti 
tioners which was originally dismissed by the 
Stationary Sub- Magistrateof Jamwmalmadugu, 
in Calendar Case No. 118 of 1915. 


. Mr: K. Subba Reddy, for the Petitioners. 
The Public Prosecutor, for the Government. 
_ Mr. K. Kotti Reddi, for the Respondent. 


» ORDER.—The ruling in Mahomed Abdul 
Mennon v. Panduranga Row (1), is in favour 
of petitioners’ contention that when a com- 
plaint has been dismissed under section 203, 
Code of Criminal Procedure, no Magistrate 
can entertain the same complaint until the 
order of dismissal is set aside by a competent 
authority. This view was overruled in 
Emperor v. Ohinna Kaliappa Gounden (2) 
so far as entertainment of a complaint a 
second time by the same Magistrate is con- 
cerned, and the principle on which the case in 
Emperor v. Ohinna Kaliappa Gounden (2), 
was decided is applicable also to a case taken 
up a second time,by a different Magistrate, 
Tt is clearly explained by Sir Francis W: 
Maclean, C. J., in Queen-EHmpress v. Dolegobind 
Das (3) and 1 entirely agree with the reason- 
ing. . Š t ` 


^ In (inc case, diana, I hold that the Sub: 
Divisional - Magistrate had jurisdiction to 
entertain the complaint and dismiss this 
petition. | 
i Petition dismissed, 
(1) 28 M. 965; 2 Weir 247;2 Cr. L. J. 152. 
' (2) 3 Or. L. J. 274; 29 M. 126 (F. BY 1 1M. L T 


31;.16 M. L. J. 79.. 
(8) 28 C. 211; 5 €. W. N. 169. 


` 


PUNJAB CHIEF COURT. 
CriminaL APPEAL No, 461 or 1915. 
November 19, 1915. 
Present; —Mr. Justice Rattigan and 
Mr. Justice Scott-Smith. 
KHUSHI—CoNVICT-—ÀPPELLANT 
versus 


EMPEROR—Responvent. - 
Evidence Act (I of 1872), s. 24— Statement made 
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ünder pr omnise ^l “pason Dn acted— Want of corjo- 
borative evidence—Conviction, whether legal--Crininal 
Procedure Code (Act V of 1898), s, 839 (2). 


<" In the absence of corroboration in material particu- 
lars, it is not safe to convict on a retracted.con- 
fession, unless, from the peculiar oiroumstances 
in which it was made and judging from the reasons, 
alleged or apparent, of thé retraction, there remains . 
‘a high degree: of certainty that: the confession, 
notwithstanding its having been resiled: from, .is 
genuine, [p. 882, col. a} 


Where, therefore, an accused retracted w statement 
made by him under promise of pardon, which so 
far from being corroborated by any other evidence 
whatsoever, was contradicted in important particulars 
by other prosecution evidence, and where the accused 
was convicted on such a statement - 


Held, that the conviction was bad. 


Cp. 882; dul,'2.] 
- Appeal from the order of. the, Sessions 
Judge, Gujranwala, dated the 30th: pa 
1915, convicting the appellant. ^ 
The Hon'ble Mr. Muhammad Shafi, K. B; 
for the Appellant. ‘ 


. Mr. Jai Gopal Sethi, for du Government 


“Advocate, for the Respondent. 


: JUDGMENT.—This is an. åppeal by 
Khushi who has been convicted by the 
Sessions Judge, Gujranwala, of the murder 
of Ghulam Muhammad, lambardar of 


: Ghagoki, on the 16th December 1918 and 


has Ween sentenced to transportation for life. 
Allah Jowaya and Hayat were also ‘tried 
along with the appellant, but were acquitted 
by the Court below. 


In this case, a conditional pardon. was 
given to Khushi by the District Magistrate, 
Major Coldstream, who recorded his state- 
ment on the 28rd December 1918.” In 
that statement, Khushi gave a full account 
of how the murder was committed’ and 
implicated Allah Jowaya, Hayat. and 
Rahman, son of Mehra. When the case 
came before the Committing Magistrate on 
the 7th January 1914, Khushi rétracted 
his previous statement and said that he 
made it on. &ecount of having been ill. 
treated by the Police. His pardon was 
accordingly revoked and the- statement 
made by him on the 28rd December 1913, 
has now been. taken in evidence against 
him under section 389 (2), Criminal Proce- 
dure Code. 


` It is unnecessary dar. us , ta recapitulate 
the facts which are fully set forth in the 
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judgment of the learned Sessions Judge. 
It is sufficient to say that the main: evi- 
dence against the appellant and his co- 
accused was (1) track evidence, (2) evidence 
as to the finding of the body, and (3) the 
presence of blood on the clothes of Allah 
Jowaya and Hayat. As to the track 
evidence, there is a conflict ‘and the 
Sessions. Judge . remarked that he could 
attach but the slightest “value to that 
evidence. As tothe finding of the body, it 
has been pointed out in the judgment of 
the Sessions Judge that it is not clearly 
proved that any of the . accused gave the 
clue which led to the recovery of the body. 
On the contrary, it appears that Fazal Dad 
and Rahman, son of Massu, who are said to 
have disposed of the body after the murder, 
gave the clue which led to its discovery. 
The final result arrived at by the Sessions 
Judge is that there is no reliable evidence 
against Khushi, except the statement 
recorded by Major Coldstream on, the 23rd 
December 1913 which was retracted by him 
at the earliest opportunity thereafter. 
The Sessions Judge remarks towards the 
end of his judgment that “the onus lies 
heavily on Khushi to show why his 
retracted statement should not be ascepted 
as true”. Weare not prepared to. accept 
this view of the law. It has been held by 
several High Courts that such a retracted 
statement should not be accepted unless 
there is something to show that it is true. 


. Mr. Shafi on behalf of the appellant has 
cited numerous rulings which show how 
reluctant the High Courts in India and 
this Court are to convict an accused person 
npon a retracted confession which is 
uneorroborated by other evidence, and argues 
that a fortiori the Court should not convict 
upon a statement made by an accused 
person under & promise of pardon subse- 
quently retracted, a statement which would 
not be admissible as a confession by reason 
of section 24 of the Indian Hividence Act 
inasmuch as it was induced. by a promisé 
of pardon. In Jawan v. Emperor (1), the 
previous rulings as to the value of retracted 
confessions were examined and certain pro- 
positions were laid down. 


(1) 25 Ind. Cas, 634; 30 P, R. 1914 Or; 1264 P. L, 
H, 1914; 15 Gr, L. J:626; 50 P, WAR. 1914 Cr. 
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The 4th of these. is that “experience and, 
common sense show that, in the absence of 
corroboration. in material particulars, it is, 
not safe to convict on a confession, unless, 
from the peculiar circumstances in which 
it was made and judging from the reasons, 
alleged or apparent, of the retraction, there 
remains a high degree of certainty that 
the confession, notwithstanding its having 
been resiled from, is genuine". We accept 
this proposition and think ib would be very 
unsafe in the present case to maintain the 
conviction of Khushi, which is based upon 
his retracted statement uncorroborated by 
any other evidence whatsoever. 


Not only is his statement not corrobo- 
rated, but the evidence of Fazal Dad, 
Rahman, son of Massu, Pira and Umra; 
who were called as witnesses by the Court; 
contradicts it in important particulars. We 
find ourselves quite unable to say whether 
Khushi actually took part in , this murder 
or not. He does not appear to have had 
any strong motive such as. Allah Jowaya 
and Hayat aresaid to have had, but he 
was suspected from the very beginning and 
may have known something about it. 
Under the circumstances, he may have 
thought that the making of such a state- 
ment was the best way to ensure freedom 
from Police annoyance and from a long 
detention in the lock-up ending ina judicial 
investigation, 


‘We, therefore, accept the appeal and 
setting aside the conviction and sentence. 
acquit Khushi and direct that he be released 
from custody. - : 


Appeal accepted; Accused ucquitted, ` 
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MADRAS HIGH COURT. 
Cri, Appear No. 118 or 1906. 
October 26, 1915. 
Present:—Sir John Wallis, Kr., Chief Justice, 
- and Mr. Justice Srinivasa Aiyangar. 
T. B. K. VISWANATHASWAMI NAIKER 
—PLANTIFF—-ÁAPPELLANT 
versus » 
KAMULU AMMAL AND OTHERS—Ü EFEND- 
ants Nos 1, 3 To 7, 9 ro 18, 15 vo 22, 
AND LEGAL REPRESENTATIVE OF THE 


DECEASED DErENDANT No. 14— REs3PONDENTS. 

Custom, allegation as to, nature of—Issue as to 
custom, contents of—Pleadings in India—Practice— 
Issue, ambiguity as to, when can be raised—Hindu 
Law-—Joint family—Impartible zemindari-—Members 
lining separately in different houses in same compound, 
how far evidence of division—Separate possession and 
enjoyment of property and discontinuance of allowances 
by zemindar, if evidence of partition—Inheritunce— 
Succession to impartible zemindari—Illegitimate son, 
-widow and step-brother of deceased, contest between— 
Preference—Separate property o] zemindar—Illegitimate 
son and widow, if share equally— Release by mother of 
Hindu minor—Consideration inadequate—No ine 
dependent advice—Absence of dispute—Validity of 
release—Family settlenent—Custom—Gandharva form 
of marriage, if valid among Kambala caste —Illegitimate 
son, right of, to share in his father's property in Kam- 
bale. caste —Illegitimate son, share of, measure of. 

Though, asa general rule, a party who relies 
upon.a custom, must allege it with distinctness 
and certainty, it is not possible or desirdble in 
India in all eases to pin. down the parties to the 
precise form of their pleadings, [p. 834, col. 2.] 

The mere fact that a defendant did not object 

“to witnesses for the plaintiff giving evidence in 

support of a custom seb up in a case, does not 
estop him from objecting to similar evidence being 
given by another witness on a subsequent date 
on the ground that it was “beyond the scope of 
the case in the face of the wording” of the 
issue on the point. [p. 834, col. 2.] 


As a matter of scientific pleading, an issue in 
a case regarding a custom set up therein and tho 
allegations in the plains on which the issue is 
based, ought to contain particulars of the custom 
upon which the plaintiff seeks to rely at the trial. 
' [p. 835, col. 1.] 


Though in cases where an issue is ambiguous 
and capable of a wider as well as a narrower 
interpretation and the parties have, in their 
conduct of the case in its earlier stages, interpreted 
it in the narrower sense, they will not afterwards 
be permitted to contend at the latest stage of the 
case that the wider interpretation ought to be 
followed; yet where the contention is raised at 
an eariler stage, ib is desirable to give the parties 
an opportunity of contesting the case upon the wider 
interpretation of the issue.  [p. 885, cols. 1 & 2.] 

Ma Wun Div. Ma kin, 35 C. 232;3 M. L. T. 93 
(P. C. 10 Bom. L, R 41; 18 M. L. J. 8; 12 C. W. N. 
220; 7 C. D. J. 112; 5 A. L. J. 63; 14 Bur. L. R. 3; 4 
L. B, E. 175; 85 I. A. 41, distinguished. 
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Separate living of different branches of a joint 
Hindu family in different houses in the same 
compound is no evidence of division among the 
branches. It does not inevitably follow from 
separate possession and enjoyment of property that 
the family is divided, nor does discontinuance of 
allowances which have been paid to members of 
his family by a zemindar justify that conclusion. 
[p. 888, cols. 1 & 2; p. 848, cols. 1 & 2.] 

Where the last holder of an impartible zemindari 
belonging to a joint Hindu Sudra family died 
leaving behind him a widow, an illegitmate son 
and his step-brother: 

Held, that so far as the zemíndari was concerned 
the illegitimate son was excluded by the brother 
of the deceased zemindar but that as regards the 
separate property of the zemindar not forming part 
of the zemindari, the illegitimate son was entitled 
to share equally withthe widow. [p. 840, col. 1; p. 
844, cols. 1 & 2; p. 849, col, 2.] 

Parvathi v. Thirumalai, 10 M. 884, followed. 

The mother of a Hindu minor, purporting to 
act as his guardian, relinquished his claim to a 
zemindari which was of considerable value, on 
receipt of comparatively insignificant properties. 
It did not appear that she had obtained any 
legal advice as to the right of.the minor to the 
zemindari. At the time this arrangement was made, 
there was no active dispute or question raised as 
to the minor’s title to the zemindari: 

Held, that the release was not binding on the 
minor as it was beyond the powers of the 
guardian and that it was not valid even as a 
family settlement. [p. 840, col. 1; p. 814, col. 2.] 

There is no custom obtaining among the Kambala 
caste excluding, an illegitimato son from inheriting 
property which would devolve upon him under 
the ordinary law. [p. 848, col. 2.] 


A plaintiff suing for exclusive possession of a 
zemindari can be given a decree for the share 


.he may be found entitled to in the separate property 


of the zemindar, [p. 840, col. 2; p. 845, ool. 1.] 

(Per Miller, J.) Quare.— Whether the gandharva 
form of marriage is regarded as legal by the custom 
obtaining among the people belonging to the Kambala 
caste? [p. 887, col. 1.] 


Ramasami Kamaya Naik v. Sundaralingasami Kama 
ya Naik, 17 M. 422, referred to. 

Per Abdur Rahim, J.—The gandharwa form of mar- 
riage is not valid among the Kambala caste people. 
p. 842, col. 2.] 

Where a certain casteamong the Hindus has long 
given up a particular irregular form of marriage and 
has been consistently adopting other more regular 
forms, the Courts are not obliged to recognise the 
validity of the obsolete form in that caste. [p. 842, 
ool, 2; p. 843, col. 1.] 


Appeal against the decree 
of the  Subordinate Judge of  Madura 
(West), dated the 14th day of October 
1905, in Original Suit No. 81 of 1902. 


FACTS.—The suit was for the recovery 
of possession of the zeméndari of 
Bodinayakanur with all its appurtenances, 


of the Court 
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on the ground that the plaintiff, as the 
son of the late zemindar by a woman who 
was married to him in the  gandharra 
form (which form of marriage was 
customary among the Kambala caste to 
which the zemindar belonged), was entitled 
to succeed thereto in preference to the 
widow and the step-brother of the deceased. 
The claim was -resisted inter alia on the 
grounds that the plaintiffs mother was 
not legally mnrried by the late zemindar 
but wasonly kept as his concubine, that she 
belonged to quite a different caste, that 
it was not customary in the caste to 
marry & woman in the gandharva form, 
that the plaintiff was only an illegitimate 
son of the late zemindur and as such, was 
not entitled to succeed to. the zemanduri 
and its appurtenances, that the late 
zemi dar, by his last Will and testament, 
had bequeathed the  zeméndar? and his 
other properties to the Ist defendant, that 
during the plaintiff's minority, his (the 
plaintiff's) mother, acting as his guardian 
and in consideration of certain properties 
received by her on his behalf, had 
released whatever rights he might have 
had in the zeméndari in favour of the 
widow and that the | suit was in 
consequence not sustainable. The Subordinate 
Judge of Madura, who tried the case, 
dismissed the suit. The plaintiff appealed. 
[This appeal was first heard by Sir, 
Charles Arnold White, Chief Justice, and 
Ayling, J.]. 


JUDGMENT. 


Waits, C, J.— We have had some doubt 
as to what is the proper course for us to 
_ adopt in this case. But we have come to the 
conclusion that it is desirable that we 
should have before us, in dealing with 
the appeal, the evidence which the learned 
Subordinate Judge thought he ought to 
exclude with reference to the custom which 
the plaintiff sought to establish at the 
trial of this suit. Now it may well be, 
as Mr. Visvanadhier, the learned Sub- 
ordinate Judge before whom the case came 
in its earlier stages, observed in his order 
of the 22nd July 1904, that the custom 
referred to in paragraph 4 of tbe plaint, 
could not be construed as referring to the 
custom which the Judge describes in the 


a 


INDIAN CASES. TEI 


earlier part of his order. If we iurn to 
the plaint, we find certain allegations of 
fact in paragraph 3, but no allegation as 
to the legal results that flow from these 
facts’ if the facts were established by, 
evidence. We have no reference ‘to the 
custom in paragraph 3. In paragraph 4, 
we have a reference to an alleged custom 
obtaining among the caste and to an alleged 
custom obtaining in the zemindari. And, 
as I have said, it may very well be that 
the custom which was present to the mind 
of the Pleader who drafted this plaint, was- 
a custom as alleged in paragraph 4, and not 
a eustom in connection with the allegations 
made in paragraph 3. 

No doubt, as a general rule, & party who 
relies upon a custom must allege ib with: 
distinctness and certainty. Speaking for 
myself, however, I do not think it is possible 
or desirable in all cases in this. country to. 
pin the parties down to the precise form of 
their pleadings. J£ we were to deal with 
this question, having regard to the precise 
form of the pleadings, I feel bound to 
confess that one would have considerable 
difficulty in adopting a view different from, 
that taken by Mr.  Visvanadhier. 

. When. we turn to the course which 
events took at the trial, we find that the. 
18th witness’ for the plaintiff on the 8th 
April 1904, gave evidence in support of 
the custom upon which the plaintiff now 
relies and no objection was taken to that 
evidence, On the 14th July, another 
witness gave evidence in support of the 
custom and no objection was taken to it. 
Tt was not until the 15th July, when the 
26th witness for the plaintiff gave evidence 
that ‘a Kambala can take as his wife a 
virgin without marriage rites’, that objec- 
tion was taken on behalf of the 1st defendant 
to the admissibility of this evidence on the. 
ground that it was" beyond the scope of the 
case in the face of the wording of the 
second issue" and that objestion was upheld. 
I do not suggest, of course, that because, 
the defendant did not objeet to the evidence 
of the witness given in April, he was estop- : 
ped from objecting to the evidence to a^ 
similar effect given by another witness in 
July. But it seems to me, in-deciding 
whether in the eaercise of the discretion : 
we shall have this further evidence, it is 
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material to observe that some two months 
before the. evidence was given -to which 
the defendant objected, evidence was given 
jn the suit to the same effect without any 
exception being. taken to it on behalf of 
the defendant. Now the actual form of the 
second issue as it now stands 1s: ^ 

"Whether the arrangement set up in 
paragraph 3 of the plaint is true, and whether 
such an -arrangement; in the absence of the 
factum of marriage, will give the 4th 
‘defendant, the status of a wife.” 


. It is common ground that the expression 
-factum of marriage’ means ceremonies—- 
marriage ceremonies in connection with the 
“alleged marriage. As I observed, I have 
no doubt as a matter of scientific pleading, 
this issue and the allegation in the plaint 
-on which the issue is based ought to have 
contained particulars of the custom upon 
‘which the plaintiff songht to rely at the 
trial. There can, I think, be no question 
that the words in themselves are wide 
enough to render evidence of the alleged 
custom admissible. Mr. Srinivasa Aiyangar, 
who contended that we ought not to interfere 
with the order made by the Subordinate 
Judge, referred us to a recent appeal to 
the Privy Council from Burma, Ma Wun 
Div. Ma Kin (1), and he called our 
attention to an observation made by their 
Lordships on page 242 with reference to a 
similar- question. The observations are in 
these terms: 


“Whether the third issue in the suit 
was, in its terms, susceptible of the wider 
construction thus suggested for it or not, 
the parties, by their conduct of the case, 
have. construed it in the narrower sense 
of assuming the existence of a marriage.” 


As Mr. Rangachariar pointed out, this 
case cannot be regarded as on all fours 
with the case before us, beeause in the 
Burma ease, it was at the latest stage of the 
proceedings that the question came before 
the Privy Council—the question as to 
whether the parties could treat an  issae 
as having a certain meaning and whether 
it was capable of that meaning in view of 
‘the fact that the issue had been construed. 


(1) 85 C. 232 (B. C.); 3 M. L. T. 93; 10 Bom. L. È. 
| Al; 18 M; Li J. 8; (2 C. W. N. 220; 7 C. L. J. 112; 5 A. 
L. J. 63; 14 Bur. L. R. 3; 4 L. B. R. 175; 85 L A. 4t. 
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in another and narrow sense at the earlier 
stage of the proceedings. But here the 
question has arisen at an earlier stage, 
namely, on appeal before “us from the 
decision of the Subordinate Judge declining 
to admit certain evidence. 

On the whole, we have come to the 
conclusion that it is desirable that the 
plaintiff should have an opportunity of 
adducing the evidence which the learned 
Subordinate Judge thought he ought to 
exclude. The case will, therefore, go back 
to the Subordinate Judge fer a finding 
on the following issue: 


“Ts there a custom among the Kambala 
caste which would create the relationship 
of husband and wife without any marriage 
ceremony by the mere fact of a Kambala 
taking a virgin of another sect into his 
family as his wife and treating her as his 
wife, and which would give their offspring 
the same rights as those of the offspring of 
a couple who have gone through a marriage 
ceremony." 

The plaintiff will be at liberty to adduce 
additional evidence and the defendants will 
also be at liberty to adduce evidence with 
regard to this issue. 


Our order is, of course, without pre- 
judice to the question as to the validity 
of the custom, if proved. The findings 
should be returned in six weeks and 
seven days will be allowed for objections. 

AyLING, J.—I agree. 

[In compliance with the above order 
the Subordinate Judge of Madura returned 
a finding that the custom set up, namely, 
of a Kambala bringing a virgin of another 
caste and living with her as wife and 
treating her as his wife, was neither a 
definite nor an ancient one, was not proved 
to be regarded as a proper one by the 
community, and was not pluralor uniform 
and that he was unable to accept the 
nine instances referred to before him as 
sufficient to prove a custom, as instances 
of such unions having been challenged 
and recognized were almost wanting.] 

[The appeal was then heard by Miller 
and. Abdur Rahim, JJ.] - 


JUDGMENT. 


Mirer, J.—The appellant is the -sou of 
the late zemíndar of Bodinayakanur who 
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died on the 15th of December 1888. The 
principal question which we have to decidè 
is whether his mother  Karuppayee, the 
4th defendant in the suit, was married 
' to the zemíndar or not. The Subordinate 
Judge has found that she was not 
married, and I concur in that conclusion. 
It is conceded that there were no 
marriage ceremonies performed; it” is- 
conceded that there are ceremonies 
ordinarily in use in the Kumbala caste to 
which the zemendar belonged. The lady 
was a lady of a different caste—of the 
Marava caste —the daughter —so far as 
we know—of an agriculturist who lived- 
in the town of Bodinayakanur. It is 
conceded that there is a sesondary form 
of marriage which in Ramasamt Kamaya 
Naik v. Sindaralingasamt Kamaya Naik (2), 
was found to be a legal marriage in this 
caste in the Saptur zeméndari; and it is 
conceded that that ferm of marriage was 
not made use of on the oceasion of the 
union of the zmindar and the 4th 
defendant. What is alleged is that there 
' was a marriage by mutual consent of 


both parties. The lady said that she 
would not go and live with the 
zemindar, if he did not make her his 


wife, and the zemindar agreed to take 
her as a wife. Now it was suggested—- 
and a finding was called for on the 
point—that by the custom of the caste to 
which the zemzndar belonged, such an 
agreement amounts to a lawful marriage. 
The Subordinate Judge has found against 
the existence of the custom, and we are not 
asked to reverse that finding. So we have it 
that there is no custom of the caste by which 
marriage by mutual consent ig marriage; 
and we are driven to look in the law 
Jaid down in Shastras for some form of 
marriage by mutual consent which might 
be applied to this case. But i is 
necessary first to find that the agreement 
alleged by the lady is proved, and I 
am unable to differ from the Subordinate 
Judge's finding that that agreement is 
not proved. Immediately after the 
zemindar's death, steps were taken 
by the Collector of the District, as is 
usually the case on such occasions, to 
ascertain facts in relation to succession 
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On 
shows, this 


so forth, of | the | zemindari. 
Exhibit I 


and 
that occasion, as 


lady, the 4th defendant, made no claim 
of any sort to be the wife of the 
zemindar. The Tahsildar in the Deputy 


Collector’s presence took a statement from 
her, in which she did not say she was 
the zemindar’s wife, and before the 
Collector, she made no claim of any sort 
to succession on behalf of her son. Now 
it seems to me that that could hardly 
have been her attitude at that time, if, 
as a matter of fact, some years before 
she had insisted on being made a wife 
before she would consent to enter the 
palace at all. Consequently, it seems to 
me that Exhibit I and also Exhibit II, 
in which she did not hesitate to describe 
herself not as a wife, but as bhogastri, 
are strongly against the alleged agreement. 


No doubt, it ' is suggested that the 
term  "bhogastri" found in Exhibit II 
may be used to denote a married 


woman or wife and that was so in the Saptur 
Zemindari case: Ramasamt Kamaya Naik v. 
Sundaralingasami Kamaya Naik (2). But 
here it seems to me that the lady's own 
evidence shows that she did not regard this 
word bhogastri as meaning a wife. She 
would resent being called bhogastri. It is 
pretty clear that at the time of the 
zemindar’s death, she made no claim of 
any sort to be his wife. : 


Now as tothe evidence in support of 
the agreement, the agreement Is support- 
ed by evidence which I cannot regard as 
of any very great value. The plaintiff's 
Ist witness who was employed in the 
zemindart; the plaintiffs 2nd witness 
who is the 4th defendant herself; the 
plaintiffs 4th witness who is the 4th 
defendant's. cousin; the plaintiffs 5th 
witness who was a servant of the zemin- 
dar; the plaintiffs 6th witness who was 
also a servant of the zemindar—those are 
the persons who allege this agreement 
between the zemendar and the 4th defend- 
ant, and none of them, it seems to me, 
is a person who can he trusted in this 


matter. The plaintiffs lst witness might 
have known the circumstance. when he 
was a store-keeper. under the  zemzndar, 


but he is not a person entitled to special 
credit, and there is no donbt that there 
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are ways of obtaining evidence, in suit n 
of this kind as in others, which have to 
be taken into consideration in judging the 
credibility of witnesses. The 2nd witness 
is the 4th defendant herself, and I am 
afraid that her statement on the subject 
cannot’ be relied on, haviug regard to 
Exhibit I and seeing how deeply interested 
She is in the result: The 4th witness 
is her cousin and the 5th witness is a 
petty servant of the zemindar whose evi- 
dence cannot be said to be of very great 
value. The 6th witness is a servant of 
the zemindar of, perhaps, some higher 
status; but he is also a defaulting tenant 
of the lst defendant: and that might have 
induced him to give evidence for the plaint- 
iff. So that there is no direct evidence 
of any very great value on this - point— 
none, certainly, sufficient to counteract that 
afforded by the strong fact that the lady 
never alleged a marriage at the time at 
which she might have been expected to 
do so, when upon it depended the right: 
of her son to succeed as the son of the 
zemindor immediately after his death. So 
that, I have no hesitation in finding that 
that agreement is not proved by this 
evidence. That being so, it is unnecessary 
to say whether I should have to hold that 
the gandharva marriage by mutual con- 
sent, would be a legal marriage batween 


the  seméndar and the 4th defendant. 
There was no such marriage. The 
lady was taken into the palace under 


circumstances which have not been proved 
by any direct evidence, unless I accept the 
defence evidence that she was abducted 
without the knowledge of her family, but 
it is unnecessary for me to say anything 
about that. 

The lady not being married, the case of 
her son, the plaintiff, must be treated upon 
the footing thet he was the illegitimate 
son of a continuous concubine of the zemin- 
dar. 

Then we come to another question of fact 
which is to be decided, and that is whe- 
ther the family of the zemindar was divided 
or not. It is perhaps really not necessary 
to decide it; because if the family were 
divided, then it seems to me, on the deci- 
sion in Parvathi v. Thirumalai (3), the plaintiff 


(3) 10 M. 384, © 
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would be excluded by the widow; if tho 
family were not divided, then it seems to 
me our decision must be that the plaintiff 
would be exeluded by the 5th defendant. 
However, the Subordinate Judge has gone 
into the question, and it may be desirable 
to decide it on the evidence. I am of 
opinion, that it has been rightly decided by 
the Subordinate Judge that division is not 
made out. But before I go on to say 
anything about this evidence, I ought to 
refer to some evidence on the question of 
marriage which I forgot to deal with just 
now: some circumstantial evidence relied 
upon by the plaintiff. Once we tind that 
the terms of an agreement are not proved 
by the direct evidence, and that there is 
no custom in the caste of marriage by 
mere consent, then circumstantial evidence 
cannot go far to prove such a marriage in 
this case. The evidence is evidence of 
treatment of the 4th defendant and her son, 
mostly during the life of the zemindar, and 
might no doubt, standing alone, be used as 
an indication of a legally valid marriage in 
due form. But we know that thero was no 
marriage in due form, that is, in any of the 
customary forms in the caste, and the evi- 
dence of treatment could only go to show 
that the zemindar and his people believed 
that his union with the 4th defendant was 
a valid marriage. Considered in that light, 
the evidence of treatment is really of uo 
great value in this case, But I may say 
generally that Í agree in the finding of 
the Subordinate Judge that it does not 
show what it is intended to show. The 
plaintiff could show no more than that he 
was treated with affection and his mother 
was treated with affectien and consideration 
by the zemindar during his life-time, and 
there is nothing incompatible in this evidence 
with the position of the lady as a favoured 
concubine and the mother of the zemindur’s 
only son. Two circumstances to which the 
Subordinate Judge refers—circumstances 
which occurred after the death of the zemin- 
dar, the alleged putting of new clothes 
upon the 4th defendant immediately after 
the zemindar’s death and the throwing of 
earth upon the grave by the  plaintiff— 
might point to the recognition of the 4th 
defendant by the family as the widow of 
the zemindar, but upon these points, there 
is a conflict of evidence, and it is not 
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satisfactorily proved that eitherofthosethings 
was done, and even the circumstantial evi- 
dence is not all in the plaintiffs favour. 
We find -that in the zeméndar? accounts, the 
lady is referred to simply by her name 
‘Karuppayee’ and not with any of the 
courtesy titles which, the Subordinate Judge 
points out, are usually accorded in the zemin- 
dari documents to the wives of the zemin- 
dars. So all the circumstances are not in 
her favour; and on the whole, as I have 
said, I can attach little value to this 
evidence as evidence of the agreement which 
forms the only marriage alleged. 

Now to return to the question of divi- 
sion, ib is not alleged that any partition of 
the property was made at any particular 
time. All that was alleged are certain cir- 
cumstances such as separate residence and 
separate holding of property by different 
branches of the family. The branches lived 
in different houses but in the same com- 
pound. That, I think, is not evidence of 
division. Then it is said that they owned 
separate properties of the zemindar; but all 
that that means, so far as I understand the 
evidence, is that some members of the family 
held, under the Court of Wards or under 
the zemindar, portions of the pannat lands, 
mot as having been divided into shares as 
their own property, but as lessees. That 
could hardly prove division. There are two 
judgments in suits to which the lst defend- 
ant was a purty and in which she alleged 
division, and the Judge then held that the 
zemindar was divided from his uncles. It 
was to the interest of the Ist defendant 
to allege it then, and I do not think those 
judgments are of any very great value in 
this ease. On the other hand, there is Exhibit 
42 which shows that there was no division 
at its date, viz, the Ist November 1862. 
One member of the family, Vadamalai 
Muthu Nuiker, was living separately, and 
the others were all living together as one 
family. That was in 1862, and there is no 
evidence of any partition thereafter. Surely, 
if there had been a partition among the 
various branches of ‘the Bodinayakanur 
Zemin family after 1862, there must have 
been some record of it. Then it is said 
that allowances which had been given by 
the zemindar to members of the family, 
were withheld by him insome cases. There 
is evidence suggesting that the  zeméndar 


INDIAN CASES. 


[1915 


was displeased with his relations, and he 
might have withheld the allowances on 
that account,’ and the fact that they did not 
go into Court and ,sue for them, seems 
hardly to justify the conelusion that there 
must have been a division long before; 
though it may be someevidence in favour 
of it, is not enough to turn the seale in 
the plaintiff's favour. And, further, suppos- 
ing that the evidence of separate holding 
of lands were taken in favour of the 
plaintiff as showing division of those lands 
(though I think that is not so here), even 
then that would not be enough to show 
that as regards the zemindari itself, there 
was a division. ‘There is certainly no evi- 
dence in this case that there was any 
division of the zemindart—that the zemindart 
was mace to form a share of the family pro- 
perty before that time and was allotted to 
any one branch of the family—or that in any 
way, there was a separation in regard to the 
enjoyment of the zemíindari among the 
eo-parceners. The Subordinate Judge has 
examined the documentary evidence and he 
has come to the conclusion that there was 
no division. His judgment is full on tke 
subject and it is not necessary that I 
should diseuss those documents in detail. 
Once it is shown--and I think itis shown 
by Exhibit 42—that there was no division 
in 12862, it seems to me that much stronger 
evidence than we have in this case, is 
wanted to show that a division was made 
between the co-parceners after that time. 
Holding, then, with the Subordinate Jndge, 
that there was no division, it remains to` 


be seen what is the position of the 
plaintiff as the illegitimate son of the 
zeminday in an undivided family. Now 
there is a decision in Parvathi v. 
Thirumalat (8), which is directly in 
point. There it was held that in the 
case of impartible property, the widow 
excludes the illegitimate son, and where 
the property is separate property, both 


the widow and the illegitimate son would 
be entitled to have a share in such 
property. Now the contention on behalf 
of the appellant was that that decision 
was shaken by the decision of the Privy 
Council in Jogendro Bhupati Hurrochundra 
Mahapatra v. Nityanand Man Singh,.(4). 


(4) 18 0. 181 (P. 0.); 17 Y. A. 128, 
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In a later case in this Court, no doubt it 
was said that that decision was somewhat 
shaken, inasmuch as it expressed some doubt 
as to the correctness of the decision in 
Jogendro Bhuputi v. Nittyanund Man Singh 
(5), which was upheld by the Privy Council. 
That it has ever actually been overruled, is 
certainly not the case, and in this Court 
in Karuppa Goundan v, Kumarasamt Goundan 
(6), it was pointed out that the Privy 
Council ease might properly be confined 
-to its own facts, the case of the succession 
of an illegitimate son to the share of his 
legitimate half brother. There was a 
legitimate son and an illegitimate son 
of the same -father and the Privy Council 
held that they were co-parceners But in 
Karuppa Goundan v. Kwmarasama Goundan 
.(6), it was pointed out that the decision 
stopped there and need not be extended so 
as to involve a co-parcenery in the other 
collateral relations. Now Karuppa Goundan 
. v. Kumarasami Goundan (6) is a case which 
is binding on us, and, if | may say so, it 
seems to me, that it is a proper interpretation 
of the Privy Council’s decision, and that 
their Lordships did not intend to decide 
‘anything that was unnecessary for the 


purpose of deciding the question before 
them. Then we have some decisions of 
this Court as regards collaterals, that 
the illegitimate son is not entitled to 


succession in competition with them. There 
-is the case to which I have referred and 
-Gopalasami Ohetti v. Arunachellam Chetti (7), 
which, no doubt, is-a case of partible pro- 
perty. Hub I shall show at once that 
that can make no difference. 


So far as jcint family property goes in 


this Presidency, the decision in the 
‘Privy Council case does not prevent us 
from following the decisions of this 


Court that an illegitimate son is exelud- 
ed by his father’s co-parceners. Now Mr, 
Rangachariar contends that we ought not 
-to treat the property as joint property, 
but that since the decision in Sartaj 
Kuari v. Deoraj Kuari (8), an impartible 
zamindart has come to be held to be the 


(8) 11 C. 702, 

(6) 25 M. 429. 

(7) 27 M. 32. i 

(8) 10 A. 272; 16 L A. 61; 6 Sar. P. C F. 189; 12 
Jnd. Jur, 218, d 
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Separate property of the zemindar, and we 
must so treat it; the z-mindari in this case 
descends by lineal primogeniture, and the 
plaintiff, though illegitimate, is a son; and it 
is only in the absence of sons that we 
need look for any other heir; on these 
grounds, we ought to decide that the son 
is entitled to succeed to his father in 
preference to the widow or co-parceners, 
But the rule, as I anderstand it, when we 
have to look for the heir to an impartible 
zemindari, is to see what the law of succes- 
sion would be if the property were partible, 
with reference to the nature of the property, 
as ancestral or separate, and choose the 
successor accordingly, and if the successors 
would be the whole joint family, select one 
of the members by applying the rule of 
primogeniture, or whatever it be, appli- 
cable to the particular ease. Now if that 
is 89,—no decision has been cited to us 
which shows that it is not,—if we are to 
have regard to the nature of the property 
and see what would happen in the 
ease of partible property, then there can 
be no doubt, according to the decisions 
of this Court, that the plaintiffis exclud- 
ed by his father’s co-parceners, Al) the 
cases which have been cited to us by 
Rangachariar as showing that 
there is no co-parcenery, properly speak- 
ing, in & case where the property is 
impartible, as indicating that we ought 
to treat this as the separate property of 
the zemindar, do not, in any way, deal 
with or depart fram the rule which is to 
bo adopted in looking for a successor to 
the zemindar. There is, it may be, no 
real, at any rate, no effective co-parcenary 
in the case of an impartible estate, no 
effective interest in any collateral member of 
the family during the life-time of the zemin- 
dar. That may be the effect of the cases, but 
they do not, in any way, interfere with the 
rule that when you have to look for a succes- 
sor, you should find a person to succeed who 
would be one of the co-parceners if the 
property were partible. Now if this property 
were partible and the family joint, the 3th 
defendant would succeed. If it were separate 
property, the Ist defendant would succeed 
[ Parvathi v. Thirwmalai (3)]. Consequently 
withoat going into all the eases which were 
cited, there is really no doubt that ihe 


‘plaintiff’; must, as the illegitimate son of the 


£40 


em?ndar, be excluded from succession by the 
Sth defendant. The suit must fail so far 
as that goes. 

There is another question. There was a 
question raised, whether the plaintiff is 
bound by a release exeented by his mother 
(Exhibit ID. That is a question raised on 
behalf of the respondent in bar of the plaint- 
iffs claim. On the finding that his claim to 
the zemindari fails, it is only necessary to 
discuss the question of release in view of 
another question, whether he may be entitled 
to share in certain property which is alleged 
not to form part of the impartible zemindari, 
The release was made by the plaintiff's 
mother, the 4th defendant, on his behalf 
during his minority, and by it, she gave up 
all claims to anything in the zemindart and 
all the properties forming part therecf. She 
gave it up on his behalf in consideration of 
the allotment to him of certain land, a small 
amount of property compared with the 
zemindari, It is not shown that the lady had 
any independent advice in the matter. It 
was suggested that there was one person, the 
defence witness No. 20, who was her adviser: 
but he does not say so, and there is no 
suggestion that she had any other. On the 
other hand, we have it, the persons who 
drew up the document, are persons employed 
by the lst defendant. So that it seems to 
me that it is very difficult to agree with the 
Subordinate Judge that this was a bona fide 
settlement by the family of family disputes 
or matters about which there were likely to 
be disputes. [think it will have to be held 
that the act of the 4th defendant was not 
binding upon her son and that the release is 
not a bar to the claim made by him to the 
zemindari. 


The remaining question is whether there 
is any property left by the zeminiar which 
is not part of the zeminlart. If so, it seems to 
meon the decision of this Court that the 
plaintiff, the illegitimate son of the zemzndar, 

.is entitled to share it with the Ist 
defendant. We should have to find that it is 
separate property of the zemindar and not 
property of the joint family, and that it was 
not incorporated in the zemindart at the 
time of the zemzndar’s death. Now in the 
plaint in the suit, the plaintiff did not claim a 
share ; he claimed the whole and did not add 
an alternative prayer that, if he is not found 
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entitled to succeed to the zem?ndari, he 
might be given a decree for a share in the 
property which does not form part of the 
impartible zemindari ; andon this ground the 
Subordinate Judge has held that he cannot be 
allowed a share by the decision in this 
suit. I think that thatis not right. There is 
really no reason why the plaintiff should not 
be given his share if he is found entitled to 
it. A more difficult question, to my mind, 
is, whether he has any title. That was not 
made an issue until after the close of the 
evidence and during the argument. But the 
question was raised before that—at any rate, 
the question was raised whether there was 
any property which does not form part of the 
impartible semindari. On this point, the 
parties put instatements, but no issue was 
framed at that time. It is not easy to say 
definitely that evidence was not let in on this 
question, or that any evidence which could 
have been let in, was excluded. But at the 
same time, inasmuch as there was no issue— 
before the evidence was elosed—I think it 
diffcult—it is unsatisfactory to make an 
attempt—to decide a question so large as 
this, upon evidence which it is not clear was 
all the evidence which would have been led 
to the issue. Consequently, I think that it 
will be necessary to admit further evidence 
upon this question. 


A further question arises, whether, if the 
plaintiff can be given a share, he is not 
bound to bring in all the property which has 
been allotted for him under the release, and 
of which he is in possession. That question 
depends somewhat upon evidence as to 
whether that property was allotted to him 
by the release or had been given to his 
mother for him by the zemindar, and if the 
latter, onthe circumstances under which it 
was given. In considering the issues which 
I propose to send down, the Subordinate 
Judge can deal with this matter. 


Having given the matter the best con- 
sideration I can, I think that it is desirable 
to have the assistance of the Subordinate 
Judge upon it and he will be requested to 
record findings upon two issues, namely, (1) 
whether any ofthe property in suit, and 
if so, what property, is the separate pro- 
perty of the zemindar and not part of 
the impartible zemindart and if so, (2) to 
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what share (if any) is the plaintiff entitled in 
itor any part of it. 

I think that fresh evidence may be called 
as to the questions of fact which arise on 
those two issues. Two months’ time will 
have to be allowed for findings and seven days 
for objections. 


ABDUR RAHIM, J.—I have arrived at the 
same conclusion. This suit was instituted 
by the plaintiff, who is the appellant before 
us, inthe Court of the Subordinate Judge 
«f Madura West to recover the zemindart 
of Bodinayakanur. His claim is that he 
is the son of the late <semindar who 
died in 1888, and as such entitled to the 
property. 

One of the principal questions that are 
raised by the appeal, is whether the plain- 
tiff is the son of the zemindar as claimed by 
him. It is alleged that his mother, the 
4th defendant in the suit, was married to 
the late zemindar in the gandharva form 
of marriage and it is urged that this form 
of marriage is valid, according to Hindu 
Law, in the Kambala caste to which the 
zemindar belonged. The Subordinate Judge, 
ina very full and exhaustive judgment, 
has found that the plaintiff is, in fact, the 
son of the late zemindar, but he says that 
he is his illegitimate son as there was no 
marriage between the 4th defendant and the 
zemindar. There can be no doubt on the 
facts. that the plaintiffs mother was 
introduced into the palace of the zemindar 
while she was very young and that she 
lived with him till he died and the plaintiff 
was born to her. The form of marriage 
which is alleged to have been gone through 
according to the plaintiff, was this, both 
the parties, that is, the zemindar and the 
. 4th defendant, who is of the Maravar caste 
and of humble extraction, agreed that they 
would live as husband and wife, that the 
latter should be regarded as the legal wife 
of the zemindar, and that she accordingly 
lived with the zeméndar in the capacity of 
a wife. As regards the arrangement under 
which the 4th defendant came to live with 
the zemindar, Ithinkthe judgment of the 
learned Subordinate Judge is right, that, 
in fact, there was no agreement on the 
part cf the «cemindar to accept the 4th 
defendant as his wife and that she lived 
with., him merely as a concubine, The 
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learned Vakil for the appellant has chal- 
lenged this conclusion mainly upon certain 
circumstances which, he says, furnish strong 
evidence that the 4th defendant must have 
been living in the palace as a wife and not 
as the zemindar’s concubine, All those 
circumstances are carefully considered by the 
learned Subordinate Judge and I think that 
neither any one of them in particular, nor 
all of them taken together, are such as can 
be said to be less consistent with the plaint- 
ifs mother consenting to live with the 
zemindar aS his concubine rather than as 
his wife. No doubt, the late zemdndar 
treated the 4th defendant, so far as it 
appears from the evidence, with affection. 
He apparently took her about to temples 
and wherever he went on journeys, He 
gave her accommodation in a part of the 
palace where his own mother used to live 
and some other female relations of his, had 
their quarters. The plaintiffs mother was 
also allowed a separate cooking establish- 
ment and at the' plaintiffs birth, certain 
ceremonies were performed. It also appears 
that ina certain photógraph which was 
taken of some members of. the zeméndar's 
family the plaintiff, who at the time was 
quite à child, was ineluded in the group. 
On the other hand, there is a very signi- 
ficant circumstance which goes against the 
ease of the plaintiff. The plaintiff's mother 
is described in the accounts of the zemindurt 
merely as "Karuppayee", that is, by her 
bare name without any such title as ig 
customarily given to ladies of the zemindar’s 
family. The plaintiff himself is described 
merely as ‘Thamb”. The Subordinate 
Judge, in my opinion, rightly relies on 
this fact as showing that, although the 
plaintiffs mother enjoyed the protection 
and affection of the zemindar, she was not 
regarded by him or by his officials as his 
legitimate wife. Also as regards the oral 
evidence which is adduced in support of 
the arrangement put forward by the plaint- 
iff, l think the Subordinate Judge has 
taken the right view. This  evidenee 
consists of the testimony of a number of 
persons who cannot be said to be disinter- 
ested and certainly are not people who can 
be implicitly relied upon to speak the truth. 
The Subordinate Judge rightly remarks 
that the fact that the 4th defendant’s mother 
and other female relations of hers did not 
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-aceompany her to` the palice at the time 
‘she -was first taken there, must be taken 
‘as considerably discounting the evidence of 
: the! witnesses: who were’ cited to prove the 
‘alleged ‘arrangement. -On ‘the other hand, 
‘there is” “evidence of certain witnesses for 
“the defendant; ' including -her Pleader,. that 
iator- -about the time, the 4th defendant was 
"tiken- to the : palace, there was a criminal 
‘gomplaint -- lodged - by. certain . relations of 
"hers charging the zemzndar with abduction. 
«The case - apparently came to nothing, as 
‘the -enquiry showed that the 4th defendant 
' went tó the palace willingly and there was 
vno- abduction: But what is absolutely 
-eonelusive against the case of the plaintiff 
tis the conduct of the 4th defendant herself 
‘after the zemindar’s death. There was an 
Cinquiry held by the Collector as to. who 
“were: the heirs of the  zemindar, and 
--the 4th defendant did not, at the time, put 
‘forward any claim on behalf - of herself as 
-his married wife, or on behalf of her 
-son asthe heir of the zemindar. It is in- 
:eonseivable that if she was conscious that 
‘ghée .oecupied the status of a legal wife, 
she would not have asserted that position 
cat once. On the other hand, in the 
statements that were taken at "the time, 
«ihe 4th defendant is described as " Bhogastri".: 
<Admittedly, this description is not ordinarily 
‘applied to the wives of zemindars. No 
«doubt. Mr. Rangachariar contends -tbat 
~“ Bhogastr?’- may -simply mean an inferior 
tsorb.of wife, but the evidence of the 4th 
‘defendant -herself on the point rather tends 
to support the case of the defence that 
“Bhogastr? means only a. concubine and 
mot a wife. It -was really not until the 
dnstitution of this suit, which, it may be 
mentioned, is financed by a number of 
strangers, that a claim was pul forward 
by the 4th defendant that she was married 
io the late zemindar and the plaintiff was 
his legitimate son. I, therefore, agree with 
the Subordinate Judge that the arrangement 
ülleged by the plaintiff under which his 
mother .lived in the palace has not been 
proved. 

- This is sufficient to conclude the case 
of the plaintif so far as the question of 
legitimacy- is concerned.. But there is a 
furtherquestion which has been diseussed by 
the Subordinate Judge and which has also 
been argued -before:us, namely, that even if 
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the alleged arrangement were ‘proved, ‘tt 


would not, in law, amount to a valid 
marriage. It is not necessary "to discuss 
this question at any length, but having 


heard the matter fully discussed at the 
Bar, I wish. to express my clear opinion 
that the agreement set up by the plaintiff, 
even if proved, would not amount to a 
valid matriage in Hindu ‘Law. I do not 
desire to consider the question whether the 
gandharva form of marriage requires any 
vight or ceremony or not. My opinion is 
that if this amounts to ‘gandharva form of 
marriage, it has not been shown that such 
marriages are valid in the caste to which 
the lato zemindar belonged. I[t-may be that 


the ancient Hindu Law texts’ allowed 
much greater latitude to Sudras in the 
matter of marriage than to the higher 
castes or rather to the Brahmins and 


that perhaps among the Kshatriyus, the 
gendharva form of marriage has, even 
within recent times, been recognized as 
prevalent in some parts of India. But if 
this form of marriage were valid among 
the Sudras or rather in the caste to which 
the late zemindar belonged, I -should have 
expected .some evidence to be forthcoming 
as to its being in vogue among them. 
Mr. Rangachariar did not refer to any 
such evidence, and,as a matter of fact, the 
evidence, so far as it goes, shows that 
the gandharva ‘form of marriage -has long 
ceased to be practised, if it ever prevailed, 
in the Kambala caste. He admitted that 
there was a regular form of marriage, or 
rather two forms of marriage, one of a 
superior and the other of an inferior 
character, prevalent in the Kambala caste. 
Supposing, therefore, for argument’s sake, 
that the gandharva form of marriage would, 
according to the ancient texts, be permissible | 
among the Sudras, [ am of opinion that, 
so far as this caste is concerned, it must, 
upon the evidence in the case, be held 
to be obsolete and no longer recognized as’ 
valid. Mr. Rangachariar has strongly 
contended that if ancient Hindu. Law 
texts sanction this form of marriage, we 
must hold that. it is valid.. But I am 
not inclined to accept that position. Lf 
I find that-.a certain caste. among the 
Hindus has long given up this form of 
marriage, and this is. shown . by their 
consistently adoptiug .obher more regular. 
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forms, I do not think that we are. still 
obliged to recognize its validity in that 
caste. l : 

The position, therefore, is this. The 
plaintiff is the illegitimate son of the last 
seminar, and the question remains, whether, 
as such, he isnot entitled to succeed to the 
:emindar in preference to the 1st defendant, 
the widow of the :emindar, or the 5th defend- 
ant, his cousin. With reference to this 
matter, we have to ascertain whether the 
family of the late :emzndar was divided 
or not. Upon this point, the Subor- 
dinate - Judge has discussed the evidence 
at great length, and I have no hesitation 
in saying that his conclusion that the 
family remained joint, must be adopted. 
Mr. Rangachariar does not allege that 
there was any formal division at any 
particular time, but he only points out 
certain circumstances from which he asks 
us to conclude that there must have been 
a- division of the family. The circumstances 
he relies on, are, mainly, that since about 


1884, some members of the zemindar’s’ 
family, the uncles and cousins of the 
zemindar, held separate properties and 


bad separate dealings iu respect of those 
properties and with the exception of one 
uncle, the others have not been receiving 
any allowance or maintenance. Hoe also 
relies upon certain observations in the 
judgment in a suit between one Kulasekara, 
an uncle of thezemindar, and the present 
Ist defendant tothe effect that the plaintiff 
_ therein was. divided from the zemindar. 
But none of those circumstances, to my mind, 
really compel us to come to the conclusion 
that the family was divided. It is per- 
fectly clear- from the documents exhibited 
in the case that up to at least 1862, all 
the members of the family lived together, 
though not in the same building, in the same 
compound. They received allowances and 
were treated in every other respect as 
members of the co-pareenery. Even the 
Court of Wards, when it had the management 
of this estate, treated the family as joint, and 
if' there had been a separation after 1884 
or 1862, surely there would have been 
evidence forthcoming as to that. In the 
absence of that evidence, from the mere 
fact that some of the. members of the 
family had separate property or cultivated 
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some family lands, it does not follow that. 
there was any alteration in the joint status 
of the family so far as the zemwndart is 
concerned. The discontinuance of allowances 
to some of the co-parcerners since 1884 
was apparently- due to the fact that they 
had quarrelled with the <emindar, As- 
regards the observation in the judgment. 
to which I have referred, not much 
importance can be attached to it as the 
question of division or non-division was not 
in issue inthat suit. If, therefore, the 
zemindar and his uncles and cousins were 
members of one joint Hindu family, then, 
I think, it must be held that the plaintiff 
has no title to the zemzndar? as against 
5th defendant, It is argued on behalf of 
the appellant that, according to established 
law, the holderof an impartible zemindari 
has absolute power of disposition over it 
and, therefore, we must treat the question 
of succession on the basis of the zemindari 
being the separate property of the emindar. 
I do not think that that conclusion at 
all follows. All the decided cases lay. 
down that, for the purpose of finding oni 
the heir to an impartible zem?ndari where. 
the zemindar was a member of an undivided 
family, we have to look to the co-parcenery,, 
That is to say, we have to see who would 
be entitled to the property if it were the 
case of an ordinary partible joint family 
property. It may be that for purposes of 
enjoyment and disposition by the :emzndar 
for the time being, the zemzndarí stands 
to a great extent, on the same footing 
as the private property of the  zemindar. 
but with that we have nothing to do. 
We have “before us only the question of 
succession, and for that purpose we must 
treat the  zeméndari as ordinary joint 
family property if the zemindar remained 
undivided from his co-parceners. Then the 
question arises, can the plaintiff be said 
to be a co-pafcener just as a legitimate 
son would be and as such entitled to succeed 
to the zemindart which is descendible 
by the rule of primogeniture? Upon that 
point, the weight of anthority is against 
the plaintiff, at any rate so far as this 
Presidency is concerned. The illegitimate 
son of a Sudra is, no doubt, not one of 
the twelve kinds of sons mentioned in the 
Mitakshara, Chapter T, section IT. He is not a 
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sapinda of his natural father and cannot 
demand a share in the family property 
during his father’s life-time. In the 
Mitakshara, Chapter J, section 12, his case is 
treated as a special case, and all that 
that section lays down is briefly this. The 
father may, if he chooses, give a share 
to his illegitimate son; on his death the 
illegitimate son is entitled to half the share 
of the legitimate son, he is also entitled to a 
share along with thedaughter’s son; and it has 
been ruled that upon a proper interpre- 
tation of the text, the illegitimate son does 
not exclude the widow or the daughter. 
I think the text clearly indicates that the 
illegitimate son is not a member of the 
co-parcenary to which his putative father 
belonged. Much reliance is, however, placed 
upon the ruling of the Privy Council in 
Jogendro Bhupati Hurrochundra Mahapa'ra v. 
Nityanand Man Singh (4), bub all that this 
decision lays down is that, where a man 
has left a legitimate son and an illegitimate 
son, on the death of the legitimate son, 
the illegitimate son succeeds him by 
survivorship, : because, as I understand the 
decision, the text of the Mitakshara already 
alluded to gives him a share along with 
the legitimate son of his natural father 
and thus a co-parcenery is thereby created 
between these two. It has also been decided 
that if the legitimate son dies leaving a 
son of his own, that son will take his father's 
share. But I find no warrant for extending 
the scope of the Privy Council ruling so as 
to hold that an illegitimate son isa co- 
parcener along with his father’s uncles and 
cousins. On the other hand, in a series 
of cases in this Court it has been held 
that the text of the Mitakshara relating to 
the illegitimate sons of Sudras only applies 
to separate property and not to property 
belonging to a co-parcenery. [See Krishnayyan 
v. Muttusami (9), Ranoji v. Kandoji (10), 
Parvathi v. Thirumalai (3), Karuppa Goundan 
v. Kumarasami Goundan (6) and Gopalasami 
Ohettt v. Arunachellam Chetti (T). OF these 
cases Parvathi v. Thirumalai (3), which relates 
to an impartible estate, is directly in point.] 

1 am, therefore, of opinion that the 
plaintiff isnot entitled to succeed to the 


(9) 7 M.407 
'(10) 8 M. 657. 
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zemindart as against the 5th defendant. 
Nor, in my epinion, ean he oust the widow 


if the zem¢ndart were, in fact, the separate 
property of the zemzndar. He clearly 
occupies an inferior status, not only in 


comparison with the legitimate son, but 
also the widow, {the daughter and the 
daughter’s son, even if it can be said that 
he is entitled to an equalshare with these 
persons. 


On all these points, therefore, the plaintiff's 
case fails. 


I may mention that the Subordinate Judge 
has also found that the plaintiff is debarred 
from claiming the zemtndart by reason of 
a release executed by his mother, the 4th 
defendant, by which she relinquished, on behalf 
of her son and herself, all rights in the 
zemandari in consideration of having received 
certain properties from the first defendant. 
But 1 am unable to agree with the learn- 
ed Judge on this point. When the ith 
defendant purported, on behalf of her 
minor sun, to relinquish his claim to the 
zemindari, which is of considerable value, 
on receipt of comparatively insignificant 
properties, it does not appear that she had 
obtained any legal advice as to the right 
of the plaintiff to the zemindari. There 
was no active dispute or question raised 
as to the plaintiff’s title to the zemindart 
and, in my opinion, it would be going 
too far .to say that the arrangement can 
be upheld as a proper family arrangement. 
I think, a release of this nature is beyond 
the power of a guardian and cannot be 
upbeld, unless it is proved that it was 
executed after careful consideration of the 
minor’s claims. 


The only other point which we are 
asked to decide in the appeal is whether 
the plaintiff is entitled in this suit to obtain 
his share in the separate properties of the 
zemindar, supposing he left any. The suit 
as instituted was one for recovery of the 
gemindart and other properties forming 
part of the zemindart and no partition 
was asked for in the plaint of any properties 
which might be found to be the private 
property of the zemindar. It, however, 
appears that, during the progress of the 
suit, an issue was raised as to what were 
the private properties of the xzemindar, 
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though even then the question was not 
distinctly raised as to the right of the 
plaintiff to a share in those properties. 
But, apparently, the question was argued 
and the Subordinate Judge refused to go 
into the matter only because this was a 
suit in ejectment, and he was of opinion 
that the plaintiff could not get any relief 
in respect of the private property of the 
zemindar in this suit. I do not appreciate 


the difficulty in giving relief to the 
plaintiff with respect to the separate 
property of the zemindar. It is not 


shown that all the parties who would be 
interested in the decision of such a question, 
are not before the Court. The state of the re- 
cord, as it stands at present, is not, however, 
very satisfactory and I agree with my learned 
brother that we could not arrive ata satisfac- 
tory conclusion without having a proper finding 
of. the Subordinate Judge on the point. 


For these reasons, Iagreein the order 
proposed. 
[The memorandum of objections preferred 


by the Ist respondent was next argued. | 
JUDGMENT, 


Mitisr, J.— We have decided that the 
plaintiff is excluded from the zemindar as 
the illegitimate son of the. zeméndar, and 
we “have intimated our intention to send 
down to the lower Court questions for 
finding whether there is any part of the pro- 
perty left by the late zemindar in which the 
plaintiff is entitled to share. Before 
asking the Subordinate Judge to find 
upon these questions, it has become 
necessary for us to consider certain 
objections taken on behalf of the Ist 
defendant, the result of which, if accepted 
in their entirety, would .be to exclude the 
plaintiff even from the separate property. 

The objections are two. The first defendant 
relied upon a Will, which she alleges, was 
executed by her late husband the evening 
before his death, by which she took a life- 
estate in the whole of the zemindart and 
the separate properties: and there was also 
alleged during the course of the suit a 
custom by which in the caste to which 
the late zemindar belonged, illegitimate sons 
are refused a right to succeed to their 
father’s property. The Subordinate Judge 
has found both points against the first 
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defendant and the objections relate to them. 
His decree  dismissing the suit, is now 
sought to be supported on the ground that 
both those points also ought to have been found 
against the plaintiff. 


I am doubtful whether on a true 
construction of the Will (Exhibit VI) 
which is propounded, it could be said that 
it deals with separate property of the 
zemindar at all, If it does not, of course 
it is unnecessary for us to consider 
whether it is genuine or not; but we have 
heard arguments fully upon the evidence 
and it may be desirable that we should 
pronounce our opinion upon the fact. 


First then, the first defendant  alleges 
ihat Exhibit VI is the last Willof her 
husband. The plaintiff alleges that Exhibit 
VI is a forgery. The Subordinate Judge 
has found that Exhibit VI is not proved 
io be the Will of the late zeméndar, and he 
has given in his judgment very full 
reasons for his finding. He has considered the 
evidence very minutely and at considerable 
length; he has dealt with a number of 
circumstances which have led him to the 
conclusion that the Will should not be 
accepted, and I havecome to the conclusion 
that his decision on the point is one 
with which I ought not to differ. I admit 
I have come to this conclusion with some hesi- 
tation because I have found: great diffculty 
in deciding whether the evidence is sufficient 
or not. to prove the Will; but on the whole, 
I am satisfied that I ought not to differ from 
the Subordinate Judge’s finding, and I shall 
shortly state the principal reasons why J have 
come to that conclusion. 


I agree with the Subordinate Judge that 
on the evidence, the state of the health of the 
zemindar was on the 14th December such 
that it ‘is difficult to accept the signature in 
Exhibit VI as the signature which a man in 
his condition was likely to make, that the 
zemindar was able so la‘eas 5 or 6 inthe 
evening on the 14th December, to make a 
signature so steady and so strong as that 
in Exhibit VI—that is a point which we 
have to bear in mind. Seeing then that 
the appearance of the Will itself suggests 
suspicion, we have to look to the circum. 
stances before and after the zemindar’s death, 
to see whether it is more likely that he signed 
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‘it or.thab he did not. The Subordinate 
Judge i is of opinion that there is clear proof 
ion the evidence that the zemindar was con- 
templating making a Will. I am not quite 
sure that is so. The letter which he received 
e from his legal adviser in Madura, the late 
‘Mr. Pole, dated the 9th December, suggests 
‘to. my mind thatuntil then, at any rate, it 
"e was not the intention of the zemzndar to make 
ca Will. From the letter, I gather that he 
-gént agents to Madura to see Mr. Pole and 
cconsult him whather an adoption could be 
«made. He had been ill for some time, he had 
‘been in September to Madura for treatment, 
he returned in November to Bodinayakanur. 
„Then, early in December, he appears to have 
sent agents to Madura to see Mr. Pole, and 
Mr: Pole in reply to their representation 
gives his opinion as to adoption and as to 
“the provision to be made for the illegitimate 
„80n, the ‘plaintiff, in the event of adoption 
“being made, but he says nothing about the 
"Will Exhibit XXVIII to my mind clearly 
shows that he had not considered that ques- 
tion. There is no doubt Exhibit XXIX, a 
letter written by Mr. Pole's clerk to the 
“manager of the zemendari in which he makes 
'some reference to the Will and to himself as 
executor, was written about the same time. 
But it may be that the manager consulted 
‘the clerk ds to, the desirability of the form in 
“which thé zemiadar should make a Will in 
the event of his making one- it may possibly 
be, the manager recognised that the illness of 
‘the zemindar was assuming a serious aspect. 
However that may be, I do not think that 
Exhibits XXVIII and XXIX suggest that 
a week before death, the zemindar himself had 
any idea of making a Will. Then there is 
Exhibit XXXI, letter of the 18th Decémber, 
"which he is said to have sent to the Sub- 
Registrar of Periyakulam to bring him to 
‘Bodinayakanur in order "to register a bond 
and‘a Will which I intend doing.” We have 
‘not the original of Exhibit XXXI. We 
have only what purports to be an office copy 
of it written by the zem? dar’s clerk, defence 
86th witness, which is suspicious to this extent 
that it is the last entry in the book that was 
kept at the time and: might have been inserted 
ait any time. The Sub-Registrar’s attendance 
. was not procured, the original of the letter 
which às-put in, was-not produced and his 
clerk,” the defence 37th witness, says that 
the original of the letter brought by the 
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zemindar’s servant on the 14th December 
never came into his office records at all. So 
apart from the evidence of the defence 36th 
witness, we really do not know what was ac- 
tually sent to the Sub-Régistrar, or whether 
whatever was sent was sent by the authority of 
the zemindar or merely of the first defendant 
or the manager. Secondly, it is difficult to say 
that this evidence proves, even it we take it 
that a letter was sent and contained, as 
Exhibits XX XIV, XXXV and XXXVI would 
seem to indicate, some reference to the regis- 
tration of a Will, it is difficult to say that it 
is proved that the making of the Will was in 
contemplation of the zem?ndar himself, ; 

That being the state of things as to ihe 
'zemindar’s intention to make a Will, it seems 
to me, there are circumstances which make 
it improbable that any Will was made. As 
to what happened onthe 14th, we find the 
accounts (Exhibits WWWW). show certain 
payments to various persons of sums of 
money on that day and these persons are nó 
‘doubt the attestors of the Wil. I only allude 
to this because the Subordinate Judge relies 
on it, but those, payments might have been 
explained if these witnesses had -been asked 
to explain them, but they have not. been so 
asked, and I, therefore, takeit that the accounts 
ought not ta be used as evidence against the 
Will. -But there is no doubt that the con- 
duct of the first defendant on the 18th 
"December, immediately after the cemindar’s 
death, does give rise to some suspicion, 
Before her husband's dead body was removed 
from the house, she made, considerable gifts 
of land —100 gulzes each, worth about Rs. 200 
a guli—lio a representative of each branch 
of her husband's family. That suggests. 
undoubtedly that at that time she had some 
necessity, some need, of securing that they 
should not attack whatever she might do, 
and we find, when the Deputy Collector a, 
few days later suggests tó them and asks them - 
questions as to the Will. all of them -say they 
'do nob know whether there is & Will or not. 
That again suggests that in spite of the gifts 
io them, they were not prepared to give up 
entirely any claim there might arise in their, 
favour by denouncing the genuineness of this 
Will and -I do not say it is strong evidence, 
but it does suggest that the facts surrounding 
the production of this Will, were not alto- 
‘gether satisfactory to the relations of the 
aemendar, 
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' There are only one or two other matters 
with which I shall have to deal. In 
Mr. Pole's letter, there isa suggestion for a 
provision for the plaintiff, the illegitimate son. 
The Willas propounded makes no provision 
for him. Ithink itis unlikely that unless 
the zemindar’s agents had put the matter to 
Mr. Pole, he would have said anything about 
any provision for the plaintiff in the letüer.- 
So that suggests that the zemindar was in“ 
tend'ng a provision for the plaintiff on the 
9th December. The fact that the Will con- 
tains no such provision, is commented upon 
by the Subordinate Judge, and in these cir- 
cumstances, I think rightly, as pointing 
against the probability that it was a Will 
made by the zemindar himself. A stronger- 
point perhaps is the fact that of all the nine 
attestors to the Will, there is not one of, whom: 
it can be said, he is a person in a position of- 
such independence that it could be said of 
himthatit is highly improbable he would, 
liave been a party to a forgery of the Will. 
On the 14th December-— during part of the 
day atany rate—there were present two zemin- 
dars at Bodinayakanur, the zemindars of Perai- 
yur and Gantamanaickanur, and it seems to 
. me extremely difficult to believe that at any 
time during the day when they had been 
there, One or the other was not asked to 
attest it. The  Peraiyur zemindar was a 
friend of the late zeméndar, and yet the 
evidence on behalf of the first defendant is 
that while he and Gantamanaickanur zemin- 
dar were away in the afternoon, the Will was 
made. If the zemzndar was so strong as the- 
first defendant would have us believe, there 
is no reason why he could not have waited 
till their return; if on the 13th, he con- 
templated the making of the Will, it is like- 
ly that he would ask at least one of these 
two gentlemen to be an attestor, It-is sug- 
gested that the zemindars would not like to 
attest for fear of having to come to Court 
to support the Will; and it issuggested that 
the zemendar would like to keep the contents 
secreé from them. But why heshould have 
done so, it is not at all clear to me, and the 
fear of having to have to support the Will 
in a Court, does not seem to be a sufficient 
reason to deter his friends from attesting 
his Will. 
Then there is. another thing against the 
Will, that is, the formof it. If it was the 
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Will the zeméndav had contemplated making,. 


if it was, as the first defendant would. 
wish us to believe, copied from the draft, 
of a Pleader of Madura, it is not in a. 
form that one would expect it to be. The. 
Subordinate Judge points out and placesa 


perfectly legitimate reliance on the fact 


that this Will does not appear to be copy 
of a draft which would have been made by 
a gentleman of what I may call literary. 
competence in the Tamil language. It is, 
not likely to be the work of Mr, Seshier; 
it is more likely to have been drawn up by, 
some of the servants in the palace; and an 
extraordinary thing about itis that while 
Seshier was a Pleader on behalf of the. 
first defendant during the trial, and he was 
actually summoned to appear as witness, 
yet he was not put into the box to support 
the case that he drafted the Will, That is 
a fact which is very much against the case 
that he drafted the Will, and, therefore, 
against the case made by the defendant 
that the zeméndar had sent agents to Madura 
to geta draft of a Wil. The Subordinate 
Judge also points out that there were other 
persons, the Huspital Assistant who attended 
on the zemindar, one of his relations Chocka- 
linga Asari, persons who might have attest- 
ed the Will but whose attestation does not 
appear. Those, I think, are the strongest. 
grounds (there are others relied on by the 
Subordinate Judge) in the case which make 
it improbable that the zemindar did execute 
the Will. As to the oral evidence, it is 
mainly the evidence of the attestors and, as 
I have said, the attestors are not persons on 
whose word any great reliance can be placed. 

The oral evidence on both sides is, it seems 
to me, unworthy of any great credence— 
on the one hand, there are the attestors and 
on the other hand, there are witnesses who 
say that the semindar was in a state of 
collapse before the afternoon of the l4th, 
and that does not seem to be true; but the 
circumstances to which L have alluded and 

on which the Subordinate Judge relies are 
sufficient to throw so much doubt on the Will 
as to justify me in accepting the Subordinate 
Judge’s conclusion that it is not the Will of 
the zeméndar. 


The other point raises the question of 
custom—the question whether by the custom 
of the Kambala caste an illegitimate son 
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takes nothing of his father’s estate or of the 
family property. The issue (21st issue) was 
framed ata late stage of the case after the 
defence evidence had been recorded: for our 
purpose, the evidence must be strong enough 
toshow that the plaintiff is excluded by 
custom, not from the zemindari only but 
also from the partible property which belong- 
ed to the zemindar. The Subordinate Judge 
has dealt seriatim with all the instances on 
which reliance was placed to make out this 
custom. In most of them, he has disbelieved 
the evidence; he has disbelieved the evidence 
of some persons on the ground that they 
came to Court without summons, of others, that 
they are relations of the first defendant or 
persons favoured by the first defendant, 
of others, that they are men of straw. 
It has not been suggested to us that his 
appreciation of the evidence is not justified; 
thus a very large number of the instances 
to which he refers in paragraph 90 of 
his judgment, are instances which—though 
he does not clearly say so in paragraph 
91—he holds are not proved, and I think 
we must agree with him. Then he points 
out that most of these cases are cases in 
which the illegitimate sons were provided 
during the life-time of their father with 
allotments for themselves: assuming these 
cases to be true, although it might be 
that this allotment might not in law prevent 
them from coming down upon their father’s 
estate for a share after his death, still 
those are not cases in which the custom 
is distinctly proved. Because, it may he 
that the sons were satisfied with what 
was given them: that does not prove the 
custom set up. That leaves only a few 
cases which, as I have said, are for the 
most part discredited on the ground that 
the witnesses could notbe believed. There 
is one instance the Subordinate Judge does 
not seem to disbelieve, that spoken to by 
the defence 8th witness he speaks of an 
illegitimate son not getting any property, 
but that would be only one instance and 
would hardly be sufficient to prove a custom. 
There is another, the 46th witness, an 
illegitimate son: he says that his father's 
widow made provision for his maintenance 
only- but this I find is one of the cases 
the Subordinate Judge has disbelieved on 
the ground that the witness attended the 
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Court without summons. There are not, 
I think, any other cases of which it can 
be said that they are clearly cases 
in which illegitimate sons, by reason of 
a custom, have been excluded from 
inheritance of property which must have 
devolved on them under the ordinary 
law. 


This as to the oral evidence. Then there 


are two judgments against the custom— 
judgments in which the eustom was 
alleged but held to be not proved; 


and there is Exhibit XXIV of 1849 in 
which a zemindar alleged that by the 
custom of his caste illegitimate sons were 
not entitled to succeed to a zemindart. That 
is a dozument which might be valuable, if 
necessary, to exclude the plaintiff from 
the :eméndari, but it is not of any value 
as we are dealing with the custom 
reference to partible property. Considering 
the Subordinate Judge has  disbelieved 
most of the evidence, he is right in holding 
that the evidence is not distinct, clear, 
and sufficient to make out the custom. 


in 


And as a matter of fact, the custom 
set up in the written statement was 
not so general a custom as it was 


necessary to prove to enable the defendant 
to exclude the plaintiff from succeeding to 
the separate property. It is only a custom 
having reference to the zeminidar¢—that was 
the custom which was set up in the 
written statement of the lst defendant: 
but even that custom was not at first 
made the subject of a distinct issue. It. 
may be that the 17th issue was intended 
to include it, as the evidence, the Sub- 
ordinate Judge has considered was let in 
by the Ist defendant before the 21st 
issue was framed, but it is not quite clear 
to me that the question was properly 
raised in the suit. Assuming it was, I 
am prepared to hold that the Subordinate 
Judge was right in holding the custom was 
not made out The effect then of my 
findings on these two questions raised by 
the lst defendant, is that the finding 
which we agree to call for, will have to 
be furnished by the Subordinate Judge. 

ABDUR RAHIM, J.—I entirely agree that the 
memorandum of objections fails on the two 
points raised by it and I have nothing to add 
to the judgment which has been delivered. 
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` PUNJAB CHIEF COURT. 
First Crvin Misceurangous ÀPPEAL No. 1937 
E ~ or 1914, 
March 18, 1915. . 
Present:--Mr. Justice Shadi Lal. : 
HAKIM RAI—OBJECTOR—ÅPPELLANT 
versus 
Tue OFFICIAL LIQUIDATOR or 
PESHAWAR BANK, Lro., MULTAN, AND 
OTHERS— RESPONDENTS. 

Companies Act (VII of 1918), s. 2—Companies Act 
(VI of 1882), s. 8— Trousfer of shares after-insolvency of 
Company—Informal transfer by Director of his shares, 
effect of- -Liability as contributory. 

Where a Company has become, insolvent although 
no winding up has commenced, the Directors may. 
and ought to refuse registration of any transfer, 
of shares. [p. 865, col. ?; p. 866 col. 1.] 

Non-observance of the requisite formalities for 
transfer of shares is a fatal defect : such 
a transfer does not absolve the transferor from his 
liability as a contributory, particularly when he is 
himself one of the Directors of the Company. [p. 

«866, col. 1.] 

Where a Bank stopped payment on 22nd Septem- 
ber 1918 and on 2nd October of the same year 
one of the Directors transferred his shares to a man 
of straw without observing the rules on the subject: 

Held, that the transfer was both invalid and mala 
Jide. [p. 865, col. 2; p. 860, col. 1.] 

Miscellaneous fivst appeal from the order of 
the Additional Judge, Multan, dated the 7th 
August 1914, rejecting appellant’s objection. 

Mehta Bahudur Chand, for the Appellant. 

Mr. Santanam, and Pandit Balmukand 
Tirkha, Official Liquidator, for the Respond- 
ents, 

JUDGMENT.—-The appellant, L. Hakim 
Rai, has been found by the Additional Judge, 
Multan, to be a contributory of tbe Peshawar 
Bank, Ltd. in respect of 500 shares, and the 
question for determination in this appeal is 


whether the order of the lower Court plac- 


ing him on the list of the contributories is or 
is not correct.. 2v 

There is no doubt that the appellant was 
duly allotted 500 shares in April 1912 and 
the plea that the contract to take shares was 
induced by fraud or misrepresentation was 
overruled by the lower Court and has been 
expressly abandoned by the learned Pleader 
for the appellant in this Court. The point 
for decision is whether the alleged transfer 
of the shares to one Uttam Singh is a valid 
transaction which is binding upon the Com- 
pany and its creditors, 

Now it is quite clear that the Company 
suspended payment on the 22nd September 
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1913 and though it is alleged that it again 
did some business fora few days, I do not 
believe that there was.any real resumption of 
its normal work. 

It appears that L. Hakim Rai was à mem- 
ber of a sub-committee of three persons 
appointed to manage the affairs of the Bank 
by the so-called Directors cf the National 
Banking and Commercial Corporation, Ltd., 
which was never registered as a Company 


under the Indian Companies Act and did not, 


therefore, come into existence. Itis apparent 
that the above such committee had no legal 
status and its action cannot be binding upon 
the Bank. 

The circumstances of the case make ib 
abundantly clear that L. Hakim Rai in order 
to escape his liability on the shares decided to 
transfer them to Uttam Singh, whom the 
learned Judge of the lower Court describes 
as asman of straw. The instrament of trans- 
fer was executed on the 3rd of October 1913 
and placed on the 9th October 1913 before 


„the above-mentioned sub-committee consist- 
ing of Sedhu Ram and Tota Ram besides L. 


Hakim Rai. It appears that Sedhu Ram re- 
fused to sign the proceedings which, inter 
alia, dealt with the proposed transfer and at 
the next meeting held on the 20th October 
he was not present snd one Bawa Jaswant 
Singh was added by Hakim Rai and Tota 
Ram to co-opt with'them, and the deed of 
transfer was sanctioned by the three persons. 

The question of the transfer of shares 
never came up before a meeting of the Bank 
or of its Directors. In fact the alleged 
transfer was not sanctioned by any person 
or body of persons having authority to act 
on behalfof the Bank. I have already stated 
that the sub-committee which dealt with the 
matter was not a properly constituted body 
and had absolutely no power to enter into 
any transaction for the Bank. 


The transfer not having been effected 
with the approval of the Directors cannot be 
enforced against the Liquidators, who repre- 
sent the creditors and the contributories 
and the appellant consequently is still liable 
on the shares. 

In view of the above finding, it is unneces- 
sary to refer fo the rulings which have been 
cited before me. The rule of the law is 
quite 2lear that where a Company is insolvent, 
although no winding-up has commenced the 
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Directors may and ought to refuse registration 
of any transfer (vide Halsbary’s Laws of 
England, Volume 5, page 189). In this case, 
the Direstors never got an opportunity of ex- 
pressing their opinion on the proposed 
transfer. Lala Hakim Rai being himself a 
Dicector was bound to observe all requisite 
formalities, and if he transferred his shares 
informally, it is his own fault, In fact 
the non-observance ofthe requisite formali- 


ties by a Director is a very strong piece. 


of evidence teuding to show that the transfer 
was not made bona fide. I, therefore, decline 
to recognise the transfer and hold that the 
appellant was properly placed on the list of 
the contributories and that his name must 
remain there. The appeal is dismissed with 
costs. E . 
Appeal dismissed. 


COURT OF THE BOARD OF REVENUE, 
: UNITED PROVINCES. 
' Revenve PETITION No, 36 or 1912-13 or 
FARRUKHABAD DISTRICT. 
March 25, 1914. 
Present: —Mr. Baillie, S. M., and 
Mr, Tweedy, J. M. 
BADRI PRASAD--PratNTIFF— 
APPELLANT 
versus 
RAM CHARAN-—DEFENDANT— 


i RESPONDENT. 
Enhancement, suit for, dismissal of—-Fresh suit, if 
maintainable—Ewemplar area, eatent of. 


A dismissal of a suit for enhancement of rent. 


is no bar to the filing of afresh suit in a subsequent 
"in exemplar area should not be confined to a 
single-holding area but sbould extend to an extent 
sufficient to make certain that the rates arrived at 
are really prevailing rates, . 

Application for revision of the order of 
the Commissioner, Allahabad Division, dated 
the 26th August 1913, confirming that 
of the Assistant Collector, Farrukhabad Dis- 
trict, in the case of enhancement of rent under 
section 43 (a) of Act II of 1901. 


. JUDGMENT. 
Bau, S M.—(March 21st, 1914.) —Both 
the lower Courts in this case dismissed a 
suit for enhancement on the ground that a 
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similar suit had been dismissed in 1910. The 
judgment in that case was admittedly 
erroneous, but erroneous or correct, I can 
find nothing in the law which provides that 
the dismissal of a suit for enhancement bars 
the filing of a fresh suit in a. subsequent 
year. Section 41 provides that when an 
enhancement has taken place, no suit shall 
lie for a period of 10 years, bat itdoes-not 
provide that when an enhancement has been 
refused, no suit should lie for that period. It 
would be reasonable that it should so provide, 
but it does not do so and we are not. entitled 
to read such a provision in the law. as it 
now stands. I think that the Commissioner’s 
order must, therefore, be cancelled. 

The applicant urged that the rent arrived 
at by the Court of first instance, bat not 
given effect to, should be decreed. I have 
examined proceedings in that case. The 
enhancement is very large and the rates are , 
considerably in excess of the Settlement 
Officer's rates of: 1902. The enquiry was 
confined to the patwari’s selection of one-soil 
holdings of similar character to each of the 
fields in question. They are not based on 
any extended examination of the general 
incidence of oceupancy rates. It appears to 
me that such an enhancement cannot safely 
be sustained. I would, therefore, in restoring 


this case to the file of the Court of. first . ^ 


instance, direct that it be disposed of afresh 
on the merits after an exemplar area has been 
obtained by the enquiries of the presiding 
officer himself of extent sufficient to. make 
certain that the rates arrived at are really 
prevailing rates, and not rates which may 
accidentally be payable by one or two 
holdings, 

Costs will follow the final issue. 

Twerpy, J. M,—I concur. 

Appeal allowed, 
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. MOTILAL v. GANGA BAI. 


. NAGPUR JUDICIAL COMMISSIONER’S 


COURT. 
Sevonn Cry APPRAL No. 321-B or 19:4. 
: April 26, 1015. 
: "Present: —Mr. Stanyon, A. J. C. 
x MOTILATL-—PLAINTIFF— APPELLANT 
versus 

GANGA BAI--DgFENDAXT — RESPONDENT. 

Registration Act (XVI of 1908}, ss. 32, 34, 35, 77— 
Suit to compel registration." Person executing the docu- 
"ment", meaning of—Agent—Court, duly of, while 
proceeding under s. 77—Object of  registration— 
Actual executant-—~Constructive evecutant —Suit, main- 
tainability of. 

'"I'he phrase "person executing the document” and 
its derivatives as used in sections 32, 34, 35, 58 
and 73, Indian Registration Act, refer to the person 
who actually signs or marks the document in token 
of execution, whether for himself or on behalf of 
some other person; and he is the proper defendant 
in a suit brought to compel registration under section 
77, Registration Act. [p. 867, col. 2.] 

A Registering Officer has to satisfy himself that 
the document was executed by the person by whom 
it purports to have been signed, not constructively 
but actually. Neither the Registrar mor a Court 
proceeding under section 77 has any concern with 
the legal effect of the document, e. g., when the 
executant' is an agent professing to execute fora 
principal, whether he has authority to execute. [p. 
868, col. 1.] ; 

- Registration is designed to guard against fraud by 
obtaining a contemporaneous publication and an 
unimpeachable record of each document, and for 
that purpose, the Registering Officer has only to be 
‘satistied that a certain person, not being a minor 
or lunatic, admits having signed or marked the. 
deed which purports to have been éxecuted by him. 
Lp. 868, col. 1.1 3 

Where a deed is exeouted by an agent for a 
principal and the same agent appears and presents 
the deed or admits execution before the Registering 
Officer, that is not a case of presentation under 
‘section 82 (c) of the Act or appearance and 
‘admission by agent under section 34 (1) and 85 (b). 
It is a presentation, appearance or admission by the 
actual executant himself. [p. 868, col 1.] 

A person who executes in favour of another any 
document which is compulsorily registrable, is bound 
.ipsofacto to assist in having that documentregistered, 
wholly irrespective of its legal effect upon himself or 
any other person. '[p. 868, col 2.] 


Second appeal against the decree of the Dis- 
trict Judge, West Berar, Akola, dated the 
22nd January 1914, reversing that of the 
‘Additional Subordinate Judge, Akola, dated 
the 3lst Jamiary 1913. . 

Mr. J. Mitra, for the Appellant. 

Mr. D. G. Deshmukh, for the Re- 


spondent. 


JUDGMENT,.— One Ranglal Dhannalal was’ 
a business agent of Musammat Ganga Bai, 
the defendant in this suit. On the 8th April 
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1909 Ranglal, purporting to act on behalf 
of his principal, executed a, document, Exhibit 
PA, which is a sale of a Jl-anna 4-piss 
share in a certain Ginning Factory for 
.Rs. 4,000 to the plaintif. The deed recites 
that it is executed to carry outa contract 
for the above sale made by the defendant's 
husband before he died, and that he had 
already received the price in full. This 
deed was. not presented for registration 
till the 21st July 1909, when only 17 days 
remained of the original period of 4 
months allowed for that purpose. The 
document was presented by the plaintiff, 
and he foresaw that the attendance of tha 
executant was not likely to be secured 
before the period expired. He, therefore, 
applied to the District Registrar, before 
"whom presentation was made, for an ex- 
tension of time under .section 34 of the 
Indian Registration Act, as applied to 
Berar, but that applieation- was refused, 
and, on the 9th August 1909, no execut- 
ant having appeared in the meantime, 
the Registrar made an order refusing to 
register the deed. Thereupon on the 24th 
August 1909, the present suit was filed 
under section 77 of the said enactment, to 
compel registration. As the plaint was 
originally drawn, the defendants impleaded 
were Musammat Ganga Bai, the constructive 
executant, and Ranglal, the actual executant 
of the deed, but the name of Ranglal 
"was subsequently struck out under circum- 
stances which have not been disclosed. 
The first Court went into the question of 
Ranglal’s anthority to bind the defendant by 
execution of the deed, and gave the plaint- 
iff a decree against the defendant Ganga 
Bai to compel registration. On appeal by 
Ganga Bai the learned District Judge 
held that in the present suit the plaintiff had 
no cause of action against Ganga Bai as 
she had not executed the deed, and re- 
versing the decree of the first Court the 
Judge dismissed the suit. The plaintiff 
has, therefore, made this second appeal. 


Í am of opinion that the appeal must 
fail. I think that the phrase "person exe- 
-cuting. the document” and its «derivatives as 


.used in sections 32, 34, 35, 58 and 73, Indian 


: Registration Act, refer to the ‘person who 
actually signs, ór marks . the -doeument in 
token of exegution, asvbether for _himgelf or on 
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behalf of some other person: and that he is 
the proper defendant in a suit brought to 
compel registration under section 77, Regis- 
tration Act. A Registering Officer has to 
satisfy himself that the document was 
executed by the person by whom it purports 
to have been signed, not constructively 
but actually. Neither the Registrar, nor & 
Court proceeding under section 77 afore- 
said, has any concern with the legal effect of 
the document, e. g, when the executant is- 
an agent professing to execute for a principal, 
whether he has authority to execute. Regis- 
tration is designed to guard against fraud by 
obtaining a contemporaneous publication and 
an unimpeachable record of, each document, 
and for that purpose the Registering Officer 
has only to be satisfied that à certain person, 
not being a minor or lunatic, admits having 
signed or marked the deed which -purports 
tohave been executed by him. Section 35 
of the above enactment is very clear on that 
point, . 


Tt is hardly necessary to say that, where a 
deed is executed by anagent for a principal, 
and the same agent appears and presents 
the deed or admits execution before the 
‘Registering Officer, that is not a case of 
presentation under section 32 (c) ofthe Act, 
or appearance and admission -by agent under 
sections 34 (1) and 35 (5). . It is a presenta- 
tion, appearance or admission by the actual 
executant himself. In.the-present case, for 
the purposes of all procedure under the 
Registration Act, and, therefore, for the 
.purposes of this suit, Ranglal was the execut- 
ant of Exhibit P-1. The Registering Officer 
had to.satisfy himself that Ranglal, being 
sui juris and compos mentis, had executed the 
deed: and though Ranglal could make such 
admission personally .or by representative, 
assign, or duly authorized agent, it was his 
admission alone that could give jurisdiction 
to the Registering Officer to register the deed: 
_ and, therefore, he is the only person against 
whom a suit would lie under section 77, 
Registration Act. It would make no differ- 
ance to his legal power to voluntarily admit 
-execution, or to his legal liability to be 
compelled to do so by suit, that his execu- 
iion was unauthorized, or that, before registra» 
tion, he had ceased to be anagent of the > 
principal on whose behalf he had professed . 
to att in executing the document. A person 


INDIAN CASES. 


- [1915 


who executes in favour of another any docu- 
ment which is compulsorily registrable, is 
bound ¢pso facto to assist in having that 
document registered, wholly irrespective of 
its legal effect upon himself or any other 
person. For the purposes of this suit, and 
of the registration which it is brought to 
compel, Ranglal was, and ‘Ganga Bai was 
not, the executant of the document. 

Therefore,’ the suit has rightly been 
dismissed. 

The ‘appeal fails and is dismissed with 
costs. H 

Appeal dismissed. 


BOMBAY HIGH COURT. 
ORIGINAL Civiu Sure No. 255 or 1915. 
August 14, 1915. 

Present:—Mr. Justice Macleod. 
BAPUJI SORABJI PATEL— 
APPLICANT 
versus 
BHIKUBHAI VIRCHAND-—RESPONDENT. 

Bombay High Court Rules, r, 519—Tawation of costs 
Interpretation of rule, 

Under the present wording of rule 516 of the rules 
of the Bomby High Court the words "as the Taxing 
Master shall in his discretion think proper to be 
settled by Counsel” only refer to special affidavits, and 
not to pleadings, 

Application for an order to review the 
taxation of bill of costs of the plaintiff. 

JUDGMENT.—Under the present word. 
ing of rule 519 the words “as the Taxing 
Master shall in his discretion think proper 


‘to be settled by Counsel" only refer to 


and mot to pleadings. 
There can be no doubt there was an 
intention to follow the English rule, but 
this intention was frustrated by the word 


special affidavits, 


“such” being placed before ‘special ' 
affidavits’ instead of before pleadings.’ 
Therefore, the Taxing Master must be 


asked to review his taxation and’ allow such 
fees to Courisel as he thinks proper. 
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SUBRAMANIA OTHUYAR V. MUNUSAMIYA PILLAI, 


MADRAS HIGH COURT. 

Orvit Reviston Perrrion No. 68 or 1915. 
November 12, 1915. 

Present: — Mr. Justice Phillips. 

SUBRAMANIA OTHUVAR—PLAINTIEF— 
PETITIONER 
VETSUS 

MUNUSAMIYA PILLAI—Derenpaxt— 


RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XVII, 
7, 2—Failure of one party to appear at. an adjourned 
hearing—Judicial discretion Dismissal for default. 

Order XVII, rule 2 of the Civil Procedure Code, 
throws upon the Court the responsibility of exercising 
a judicial discretion before disposing of a case under 
Order IX, when at an adjourned hearing the parties or 
any of them fail to appear, 


_ Where, therefore, a plaintiff has closed his case, 
and there is evidence which if unrebutted would prove 
his case, it is not a judicial exercise of discretion to 
dismiss the suit for default, and the Court ‘should 
record the defence evidence even though the plaintiff 
is absent and dispose of the case on its: merits. 
Ningappa v. Gowdappa, 7 Bom. L. R. 261, followed. 
Petition, under section 2% of Act IX of 
1887, praying the High Court to revise the 
decree of the Court of the Subordinate Judge 
of Tuticorin, in Small Cause Suit No. 1202 
of 1913. 
‘Messrs. T, V. Gopaiaswamt Mudliar and 
A. Ganesa Aiyar, for the Petitioner. 
Mr. M. D. Devadoss, for the Respondent, 


= JUDGMENT.—This suit has been dismiss- 
ed under Order IX, rule 8 of the Civil Pro- 
cedure Code, but Order XVII, rule 2 of the 
Civil Procedure Code, only says that when 
at an adjourned hearing the parties or any 
of them fail to appear, the Court “may” 
dispose of the case under Order IX of the 
Civil Procedure Code The word being 
"may" and not "shall" entails on the Court 
the exercise of some discretion, and this 
discretion must be judicial discretion. When 
a plaintiff has closed his case, and there 
is evidence which if unrebutted would prove 
his ease, it can hardly be deemed a judi- 
cial exercise of discretion to dismiss the 
suit for default, because the defendant 
and his witness could not be examined. 
There was ro reason why the defence evi- 
dence should not have been recorded in 
plaintiffs absence, and the case disposed 
of on its merits—and this is the course that 
the Subordinate Judge should have followed. 
The plaintiffs Vakil's conduct in throwing 
up the case can hardly be justified and 
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consequently the plaintiff when left without 
a legal adviser deserved consideration at 
the hands of the Court. The view taken is 
in accordance with that of the Bombay 
High Court in Nrngappa v. Gowdappa (1) 
and following that case, I set aside the 
decree and order the Subordinate Judge to 
restore the suit to file and dispose of it on 
its merits, The costs of this petition will 
abide the result, 


Petition allowed. 
(1) 7 Bom. L, R, 261. 


NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
vous CiviL APPEAL No, 660 or 1914. 
September 3, 1915. 
Present;—Mr. Batten, A. J. C. 


DAOLAT RAL— PraintivF—APPELLANT 
versus 
SHEIKH CHAND—Derenpant— 
RESPONDENT. 

Mortgage Construction of | document— Permanent 
lease —HEquity of redemption, clog on. 

A document styled a patta contained inter alia the 
following: — 

“Thirty years ago I had taken from you Rs, 160 
and in lieu thereof oxecuted two bonds mortgaging 
with possession my agricntural land jirayat) eee 
From that year the jirayet has remained in your 
possession and was cultivated by you. Now I 
execute a new bond for those rupees and agree that 
in lieu of those rapees, you may take the produce of 
the jirayat.,.. The field hasbeen given in your posses- 
sion from to-day, there will be no interest and I will 
claim no produce. When I or my heirs pay the whole 
amount mentioned, you may receive it and continue 
to cultivate the field for ever from this day. After 
payment to you of the whole amount of this bond, 
you shall pay Rs, 8 per annum on account of rent of 
the field in perpetuity from generation to generation:” 

Held, the document was an usufructuary mort. 
gage-deed and that the stipulation in the deed 
that after the mortgage-money was paid off, the mort- 
gagee would remain in possession as perpetual lessee 
on payment of a yearly rent, was aclog on the 
equity of redemption. [p, 870, col. 2.] 


Second appeal against the decree of the Dis- 
trict Judge, Nimar, dated the 11th Augnst 1914, 
reversing that of the Junior Munsif, Khandwa, 
dated the 27th February 1914. 

Dr. H. S. Gour, for the Appellant. 

Rai Bahadur VF. R. Pandit, for the Re- 
spondent, 
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JUDGMENT.—-These are both appeals of 
the plaintiff against the jude ments and decrees 
of the District Judge. Second Appeal No. 
660 is the appeal against the decision of the 
District Judge on the appeal of the defend- 
ants against the decree of the Munsif in 
favour of the plaintiff giving him a decree 
for redemption. Second Appeal No. 661 is 
the appeal against the judgment and decree 
of the District Judge dismissing the plaintiff's 
appeal in respect of the price of redemption, 
which judgment and decree were a necessary 
consequence of the decision on the defend- 
ants’ appeal, 

The questions for decision are whether the 
deed, Exhibit P-1, which is described as a 
patta also amounts to a mortgage, and whe- 
ther the lease contained in the same document 
is a clog on the equity of redemption. If both 
these questions are answered in the affirmative, 
the plaintiff is entitled to redeem, and the 
District Judge was wrong in dismissing his 
suit. The District Judge has correctly set 
out the terms of the deed. The document is 
styled a patta, and the following are the rele- 
vant portions of its contents:— 

"90 years ago I had taken from you Rs. 150 
and in lieu thereof executed two bonds 
mortgaging with possession my agricultural 
land (jirayat). . . . From that year the 
jrawat has remained in your possession and 
was cultivated by you. Now I execute a new 
bond for those rupees and agree that in lien 
of those rupees you may take the produce of 
the #rayat, three ‘mango trees and two moha 
trees. When myself or my heirs would pay 
the rupees you may receive them, but we will 
not take the jirayat and trees; you may possess 
and cultivate them for ever The 
field and trees have been given in your posses- 
. sion from to-day, there will be no interest and 
I will claim no produce of field ov trees. When 
I or my heirs pay the whole amount mention- 
ed above you may receive it and continue to 
cultivate the field for ever from this 
day. . After payment to you of the 
whole amount of this bond, you shall pay 
Rs. 8 per annum on account of mango produce 
and rent of the field in perpetuity from 
generation to generation.” 

The District Judge, while admiting that 
the test as to whether a zur-2-peshgt lease is a 
mere lease or an usufructuary mortgage is 
whether the transfer was made for the 
purpose of securing the amount of money 
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advanced, or merely in consideration of lease 
money received, and while recognising that 
such leases partake of the nature of usufruc- 
tuary mortgages when there is a power of 
redemption reserved, goes on to say:— 

“The document in suit is undoubtedly not 
the mortgage-déed nora renewal of it and 
it has been rightly urged that the suit for 
redemption cannot be based upon it. It is 
a lease intended to take effect after redemp- 
tion, and isa document upon which the 
mortgagee may rely as a defence against the 
mortgagor’s claim for possession, but iPeannot 
form the basis fora suitfor redemption. 
From the recital init the two mortgages 
were of 30 years’ prior date, and these are 
the mortgages which the plaintiff must 
redeem. The document in suit 
merely contains an admission of the previous 
mortgages, but it is nota renewal of them 
or a fresh mortgage, for it was not executed 
for the purpose of securing the payment of 
the balance due on the old mortgage. There 
is in it not obligation to pay the old balance, 
nor any power of redemption, express or 
implied.” : 

Iean only say that in face of the express 
terms of the document these remarks are 
somewhat surprising. The document is 
clearly an usufructuary mortgage-deed, in re- 
newal of two old usufructuary mortgage-deeds; 
it secures the debt due on the old deeds. It 
provides that usufruct be taken in lieu of 
interest, and that the mortgagee’s rights as 
such shall come to an end on the payment 
of thé principal. It goes on to provide 
that on the principal being paid, the mort- 
gagee shall remain in possession as perpetual 
lessee on n rent of rupees 8a year. A clearer 
case of an usufructuary mortgage combined 
with a perpetual lease forming a clog on tke 
equity of redemption it would be difficult to 
find. The District Judge refers to Mahomed 
Muse v. Jijibhai Bhagvan (1) and  Subrao 
Mangeshaya v. Manjapa Shetti (2), but distin- 
guishes those cases on the ground that the 
present deed isnot a mortgage-deed at all. 
The facts here are not to be distinguished 
from those in Mahomed Muse v. Jüibhas 
Bhagvan (1), where Sargent, © J , observed—— 

“Such a condition, although it does not 
exclude the right of redemption, fetters it 


(1) 9 B. 624. 
(2) 16 B. 705, 
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with the onerous obligation of accepting the 
mortgagee as a perpetual tenant, and ought 
not, therefore, in our opinion, to be enforced 
in a Court of Equity." 

The same learned Chief Justice in Subrao 
Mangeshaya v. Manjapa Shetti (2) remark- 
ed :— 

“The -general rule as to agreements of 
this nature between mortgagor and mortgagee 
is stated very broadly by Lord Redesdale in 
Hickes v. Cooke (8) in the following terms:— 
‘No agreement between mortgagor and 
mortgagee for a beneficial interest out of the 
mortgaged premises (such as a lease) where 
the mortgage continues, ought to stand, if 
impeached within reasonable time, from the 
great advantage which the mortgagee has 
over the other party in such a transaction.” 

And the learned Chief Justice goes’ on to 
observe thata mulgent or permanent lease 
would certainly have the effect of diminish- 
ing the valne of equity of redemption. In 
Pamurlapati Ankivedu v. Samurlapatt Subbiah 
(4) it was held that where a lease and 
mortgage -form one transaction and contem- 
plate the continuance of the lease after the 
discharge of the mortgage, the transaction is 
a fetter on the equity of redemption which 
the Court ought not to enforce. 

‘For these reasons I am of opinion that the 
Jearned Munsif was rightin holding that 
the lease formed no obstacle to the plaintiff’s 
suit for redemption, though his ratio decidendi, 
that the lease was not for consideration, was 
not correct. I set aside the decrees of the 
District Judge, and direct that the decree of 
the Munsif allowing redemption be restored, 
subject to the plaintiffs appeal as to the 
price of redemption, which the District Judge 
must now dispose of on the merits. The re~ 
spondents-defendants will pay their own and 
plaintiffs costs in "both Appellate Courts, on 
the defendants’ appeal to the District Court 
and on the 'plaintiffs consequent appeal to 
this Court. The costs of the plaintiff's two 
appeals regarding the price of redemption 
will be costs in the suit. 

Appeal allowed. 


NU (1816) 4 Dow, 17 at p.28; 16 R. R. 6; 3 E. R- 


on 12 Ind. Cas. 882; 21 M. L. J. 1010; 10 M.L.T 
256; (1911) 2 M, W, N. 231; 85 M. 744. 


MADRAS HIGH COURT. 
Seconp Civie ApPEALS Nos. 444 AND 446 
or 1914. 

July 29, 1915. 

DPreseni;—Mr. Justice Seshagiri Aiyar and 
Mr. Justice Napier. 
CHILUKURI SITARAMAYYA AND OTHEIl- 
~—~DEFENDANTS—APPELLANTS IN S, A. No, 444 
or 1914 
CHELLA SESHACHALAM AND ANOTIIER— 
DEFENDANTS——APPELLANTS IN S. A, NO. 446 
or 1914 
versus 
Sri RAJAH VENKATA RANGAYYA 
APPA RAO BAHADUR ZEMINDAR 
GARU —PraiNTIFF—HESPONDENT 


IN BOTH. 

Provincial Small Cause Courts Act (IX of 1887), 
Sch. II, cl. 1—Suit for enhanced kattubadi, whether 
cognizable by Court of Small Causes—Second appeal. 

A suit claiming enhanced kattubadi on the 
ground of default i in payment of the money rato, is not 
& Buib for "enhancement of rent" within the meaning 
of clause 7, Schedule II, of the Provincial Small 
Causo Courts Act and is cognizable by a Small 
Cause Court and, therefore, uo second appeal lies 
in such a suit, [p. 872, col. 1.] 


Mullapudi Balakrishnayya v. Venkatanarasimha 
Appa Rao, 19 M. 329; Gajapati Rajah v. Surya- 
narayana, 22 M. 11; Harischandra Deo v. Narayana, 
24 M. 508 ab p. 511, followed. 


Second appeals against the decrees of the 
District Court of Kistna, in Appeal Suits 
Nos. 41 and 43 of 1913, preferred against 
the decree of the Court of the Additional 
District Munsif of Masulipatam, in Origi- 
nal Suits Nos. 357 and 359 of 1909. 


Mr. B, Narasimha Row, for the Appel. 
lants. 


Mr. V. Ramesam, for the Respondent. 

JUDGMENT.—In these second appeals, 
the plaintiff claims enhanced kattubadi on 
the ground that the defendant has com- 
mittèd default in the payment of the money 
rate. This is not a suit to enhance the 
rent under clause 7 of the second Schedule 
of the Provincial Small Cause Courts Act. 
In such suits there will be a elaim fora 
declaration that in all years to come the 
rate payable should be enhanced. Follow- 
ing Mullapudi Balakrishnayya v. Venkatanara- 
simha Appa Rao (1), Gajapati Rajah v. 
Suryanarayana (2) and Harischandra Deo 


-ai 
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v. Narayana (8) we, hold, that no second 
appeal lies in these cases, as the amount 
of the claim in each case is below 500 
rupees. These second appeals are dismiss- 
ed with costs, 


Appeals dismissed. 
(8) 24 M. 508 at p. 511. ; 


NAGPUR JUDICIAL COMMISSIONER’S 
: COURT. 

Second Civit Appgat No. 6-B or 1915. 
September 8, 1915. 
Present:—-Mr. Stanyon, A. J. C. 

, GOVERDHAN- PLAINTIFF—APPEULANT 
versus 


MARUTI—Derenpant--RESPONDENT, 

Tort—Joinb tort-feasors—Trespasser, lessee from— 
Joint liability, i 

Where more persons than one are concerned in the 
commission of a wrong, the wronged person has his 
remedy against all orany one or more of them at his 
choice, Every wrong-doer is liable for the whole 
damage and it does not matter whether they acted 
as between themselves os equals orone of them as 
agent or lessee of another. [p. 878, col. 1.] 

Therefore, where a trespasser let the land tres- 
passed upon to another person who cultivated it and 
took the produce, both are liable for damages caused 


^ by the trespass, [p. 878, col. 2.] 


Mudun Mohwn Singh v. Ram Das Chuckerbutty, 6 
C. L. R. 357; Biresshur Dutt v. Baroda Prosad Ray, 11 
Ind, Cas. 504; 15 O. W. N. 826 followed. 

Second appeal against the decree cf the 
Additional District Judge, West Berar, Akola, 
dated the Sth October 1914, reversing that of 
the Junior Munsif, Akola, dated the 3rd May 
1913. 

The Hon’ble Mr. M. B. Dadabhoy and Mr. 
Vivian Bose, for the Appellant. 

Mr. A. V. Zinjarde, for the Respondent. 


JUDGMENT.-—'The plaintiff alleges that 
he was wrongfully dispossessed of his field by 
defendant Pundalik,so that he was come 
pelled to sue him for recovery of possession. 
Pending that suit Pundalik let the field to 
defendant Maruti, who aetually cultivated it 
and enjoyed the produce of it. Subsequently, 
the plaintiff got a decree for possession, and 
then brought the present suit against both 
the defendants for damages. The first defend- 
ant Pundalik pleaded that he alone had 
cultivated the land and taken its produce. 
The second defendant Maruti admitted that 
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he had taken a registered lease of the land 
from Pundalik, but asserted that he had not 
gone onthe field in pursuance thereof or 
cultivated the land. The plaintiff replicated 
that having taken the lease, Maruti was 
responsible in damages whether or not he 
cultivated the area. The first Court found 
that the defendant Maruti had cultivated 
the land, and gavea decree for damages 
against both the defendants as joint tort- 

feasors. Maruti appealed, and the lower ' 
Appellate Court, without any analysis of the 
evidence or legal finding on questions of fact, 
supposed the ‘case to be governed by the 
decision ‘in Dukaloo v. Dhularsing (1), and 
reversed the decree and dismissed tke suit 
against Maruti. The judgment of Neill, 
J.C., inthe case cited, is extremely brief; 
it enunciates a proposition without any 
discussion of the law applicable, is unsup- 
ported by any authority, and may have to be 
re-considered in a proper case, But it has no 
application whatever tothe present case. 
There can be no source of error more fruitful 
than the practice of drawing analogies from 
rulings .on the land Jaws of the Central 
Provinces for the decision of cases governed 
by the totally different land laws of: Berar. 
A malguzar in the Central Provinces holds 
the proprietary interest in the tenancy lands 
of his village, and it may be,as held by 
Neill, J.C.,.n the above case, that if he 
wrongfully ejects a tenant from his holding 
and lets the same to another person, the 
tenant's remedy for damages lies only against 
his landlord and:not also against the person 
who actually cultivates the holding. The 
only reason given by the learned Judicial Com- 
missioner for the view he took was tbat the 
landlord, though a wrong-doer, was still the 
owner of the land, and the subsequent holder 
under him could not be regarded asa co-tres- 
passer. That reason has no existence in the 
ease before me. Here Pundalik [who is 
apparently a co-occupant with the plaintiff 
and Soneji (P. W. No. 1) of the same 
survey-number, divided into three parts 
by metes and bounds] was a trespasser 
pure and simple upon ihe land of the 
plaintiff; and, if the defendant Maruti 
cultivated the land pending that trespass, 
he became a joint tort-feasor. The law has 


(1) 4 €, P. L. R. 187. 
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been very clearly laid down both in 
England and in India. In Henderson v. 
Squire (2) and Doe v. Harlow (3), though 
the facts were converse to those of the 
present case, the question being whether 
the tenant was liable as well as his 
sub-tenant who acually held over beyond 
the term of the tenancy against the will 
of the lessor and despite notice to quit, 
ihe ratio decidend? seems to have been this 
that both the actual trespasser and he who 
assisted’ him to trespass were liable in 
damages. Applying these principles to this, 
case, supposing Maruti the “sub-trespasser” 
to have actually cultivated the land, his 
liability for damages would be considered 
beyond question, and Pundalik would also be 
liable for having trespassed constructively 
through his sub-trespasser. The Indian 
cases are still clearer. In Mudun Mohun 
Singh v. Ram Dass Ohuckerbutty (4) it was 
decided that where lands are wrongfully 
withheld from the rightful owner, not 
only the actual occupiers but also the 
person who had leased the lands to the 
actual occupiers, may be held to have 
committed a joint trespass and to be 
jointly Hable for damages caused by such 
trespass. The case of; Doe v. Harlow (3) 
was followed. Here again the liability of 
the actual occupier was accepted as beyond 
question. In Biresshur Dutt v. Baroda 
Prosad Ray (5) the rule expounded will 
be sufficiently evident from the following 
part cf the placitum:— 


[11 

Where more persons than one are concerned 
in the commission of a wrong, the wronged 
person has his remedy against all or any 
one or more of them at his choice. Every 
wrong-doer is liable for the whole 
damage and it does not matter whether 
they acted as between themselves as equals 
or one of them as agent or lessee of 
another: 


“Held, therefore, that a trespasser is liable, 


jointly with his lessees for the entire 
amount of mesne profits and not merely 
to the extent of rents realized by him 
from his lessees.” 
(2) (1869) 4 Q. B. 170; 10 B. & 8. 183,38 L. J.Q 
B. 78; 19 L. T. 60 ; 17 W. R. 519. li 
' (8) (1840) 54 R. R. 523; 12 Ad, & Ell 40; 113 E. 
24 


R. 724. 
* (4) 6 C. la R. 857. 
(5) 11 Ind, Cas, 504; 15 O, W. N, 825. 


INDIAN CASES, `` 873 


The law is thus clear that if Pundali 
trespassed, ns has now been found, and 
then let the land trespassed upon to 
Maruti who cultivated it and took the 
produce, both are liable for damages 
caused by the trespass. Maruti has denied 
the fact of the trespass. The first Court 
found against him. The lower Appellate 
Court assumed that finding to be correct 
in making an order for costs, but that 
cannot be a legal disposal of the issue. 

The appeal is allowed, the decree of the 
lower Appellate Court is reversed and the 
case is remanded to ' that Court fora 
fresh decision with advertence to the 
law as now laid down. There will be a 
refund of Court-fees, since the decision of 
the lower Appellate Court proceeded ona 
preliminary point, Other costs here and 
hitherto will follow the event. - 

Appeal allowed ; Case remanded. 


ALLAHABAD HIGH COURT. 
Seconp Civin AppeaL No. 1539 or 1914. 
November 15, 1915, 
Present:-—Mr. Justice Piggott, 
GAURI-RAI AND OTHERS—DEFENDANTS— 
APPELLANTS 

: versus 
Musammat BHAGGINA —PLAINTIFF—. 
RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XLI 
aa of evidence ‘in appeal—Discretion of 

In admitting evidence in appe: 
strictly follow the procedure id Geen oe Oa 
ALI, rule 27, Civil Procedure Code, and Special by 
the second clause of the rule. (p. 875, col. 1.] 

Second appealfrom the decision of the 
District Judge of Ghazipur, dated the 30th 
June 1914. 

Mr. M. L. Agarwala, for the Appellants. 

Mr. Haribans Sahat, for the Respond- 
ent. 

JUDGMENT.—This is an appeal by the 
defendants in a suit for arrears of rent. 
The only question is as to the rate of rent 
payable by the said defendants to the 
plaintiff-respondent. The first Court gave 
the plaintiff a decree based upon a rate of 
Ra, 4-9-6 per bégha per annum. On appeal 
by the plaintiff the District Judge found 
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ihe rate of' ‘rent payable to be Rs. 8 per 
bigka per annuum and amended the decree 
of the first Court accordingly. In second 
appeal itis contended that the decision of 
the District Judge was arrived at after an 
improper use of the powers of the Court 
under Order XLT, rule 27 of the Code of 
Civil Procedure, that is to gay, after im- 
properly permitting the plaintiff to produce 
additional evidence. Secondly, it is con- 
tended . that the decision is liable to 
interference in second appeal because it 
was based on a, misinterpretation of the 
documentary “evidence before the Court. 
These are the only pleas with which I am 
concerned. I may note thah there was a 
good deal of evidence produced on the 
question of the rate of rent payable 
including entries in the pàtwart's papers 
and records of past litigation. nof between 
- the same parties, which were alleged to be 
relevant tothe issue before the Court for 
various reasons with which I am mot 
concerned. Both parties, however, were 
agreed that there had been a previous 
litigation between the predecessors- in-title 
of the parties to the present suit, in 
which this very point had been raised and 
decided. This was a litigation which termi- 
nated in 'a decree of this Court dated 
January 5th, 1894. A copy of the judgment 
on which that decree was based was on the 
record. The important wordsin the judg- 
ment are the following:— The decree of the 
Revenue Court in favour of the plaintiff, 
who as assignee of one Manbahal, the lessee 
from the admitted landlord, is entitled to 
recover. the rent found due to the land. 


lord: from the land. admittedly held by the’ 
From the. 
context it is clear that by the decree of the 


respondent, should be restored”. 


Revenue Court was meant the deeree of the 
Assistant Collector in that very case, which 
had been reversed by the District Judge 
in first appeal. [do not think it. can be 
said that’ the lower Appellate Court has 
misinterpreted these words..-The learned 
District, Judge remarks that the 
of ihe High Court is silent about, the 
rate of rent. 
- appellants it is contended that the said 
judgment is not silent inasmuch as it 
lays down that the rent recoverable is that; 
due to’the landlord from, the, defendants. 
THe suggestion I take a is that the District 


INDIAN 'CASES. 


“this Court 


judgment, 


On behalf of the defendants-. 
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Judge shonld have gone on to ascertain 
from the materials ou the record what was 
the rent due to the landlord, that is to say, 
to the superior proprietor of this land. 1 


think, however, that the learned District , 


Judge has correctly appreciated the situ- 
ation, The judgment 3f the High Court 
did not merely lay down that the plaintiff 
was entitled to recover the rent due to the 
landlord, the expression used was "rent 
found due to the landlord," Read in 
connection with the context, these words 
obviously mean the rent which the Assist- 
ant Collector found to be due; otherwise 
in second appeal would: not 
have restored the decree of the Assistant 
Collector but ‘would have called fora 
finding as to the rate of rent due. There- 
fore, the learned District Judge set himself 
to enquire what was the rent which the 
Assistant Collector found to he due in the 
litigation whieh terminated in this Court's 
decree of January 5tk, 1894. Curiously 
enough there was no copy of the judgment 
of the Assistant Collector to be found on-the 
record. The parties had caused to be 
summoned in the first Court the record of 
certain previous litigations, and it is 
possible that a copy of this particular 


judgment was to be found on one or the 


other of those files and was made the basis 
of argument by the parties in the Court 
of first instance. On the face of the 
record, however, there appears to be a serious 
lacuna in the evidence and it was for the 
District Judge to determine what he ought 
to do under the circumstances. The case 
for the present appellants I understand 
to be that it was the duty of the District 
Judge to hold the plaintiff responsible for 
the absence from the record of sufficient 


evidence as to-the amount of the rent 
found due inthe previous litigation. The. 
appeal then before the Court, being an 


appeal by the plaintiff, would in that case 
have failed and the decree of the first 
Court would have been affirmed. The. 


District Judge appears to have permitted,- 


if he did not actually direct, the plaintiff 
(appellant before his Court) to filea copy 
of the judgment of the Assistant Collector. 
This-he has endorséd with a simple order 
admitting it on to 
giving any reason. That order bears the 
same date as the judgment which followed 


the record without 


s 
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upon ib and the learned District Judge 
seems to have thought that the statement 
of the facts set 
was on the face of it sufficient jastification 
for the course adopted by him. It would 
be better if Courts of first appeal would 
be content to follow strictly the procedure 
laid down by Order XLI, rule 27 of the 
Code of Civi] Procedure, and specially by 
- the second clause of the said rule. At the 
same time, I am not prepared to hold 
under the circumstances of the present case 
that the learned District Judge did not 
exercise a judicial discretion in the admis- 
sion of this evidence or that he exercised 
that discretion improperly or irregularly so 
as to warrant the interference of this 
Court in second appeal. After all he was 
dealing with the record of a litigation 
‘which had taken place in his own Court. 
If he had simply sent for the file from his 
record room for inspection, it is quite pro- 
bable that no objection would have been 
takenand yetit is in many ways more 
convenient that the facts 
a previous litigation should be proved by 
the production, of certified copies than by 
the inspection of record which might not 
come before a higher Court in the case of a 
subsequent appeal. For these reasons I 
find no adequate ground for interference in 
. this ease and I dismiss this appeal with 
costs, 
Appeal dismissed. 


LOWER BURMA CHIEF COURT. 
SPECIAL SECOND Orvin APPBAL No. 296 
or 1914. 

December 10, 1915. 
Present:—Mr. Justice Parlett. 

MA MIN KYIN-— PLAINTIFF—ÁPPELLANT 

VeETIUS 
MAUNG WA AND OTHERS—DEFENDANTS— 
RESPONDENTS. : 

Buddhist Law—Partition during step-fathers life. 
time—Practice— Appeal—New defence inconsistent with 
original, if. allowed— Limitation. 

A Court should not allow a new plea to be 
raised in- appeal which is inconsistent with the 
original one in the lower Court. [p.875 col. 2.} 

Jt is forthe Judge to decide questions of law 
arising in the course of trial and he should not 
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forth in his judgment 


connected with. 


875° 


accept a view suggested by Counsel unless satisfied 
as to its soundness, it being quite different from an 
admission of fact by Counsel or from his ` waiving or 
withdrawing any part of his client’s claim under 
instructions.  [p. 876, col. J.] 


Under Burmese Buddhist Law, partition can be 
claimed by a step- child during the step-father’s life. 
time. (p. 876, col. 1.1 

Mi So v. Ma Umat Tha, S. J. 177. referred to. ' 

When the parties are working lends in ‘turns 
by mutual arrangement, there is no adverse: pos: 
session, [p. 876, col. 2.] 

Ma Le v. Ma Hmyin 4 Ind. Cas. 298; 5 L. B. R. 112, 
referred to. 


Mr. May Owung, for the Appellant. . . 
Mr. C. R. Connell, for the Respondents, 


JUDGMENT.—Plaintiff-appallant was: the 
daughter of Maung Shwe Dok and Ma Ke; 
the former died in the infancy of the plaintiff: 
appellant,and Ma Ke then married Maung 
Wa, the lst defendant-respondeut, by whom 
she had seven children, the other defendants- 
respondents. The snit was brought after 
Ma Ke’s death to.recover-a three-quarters 
share of certain land alleged to be the joint 
property of Maung Shwe Dok and Ma Ke 
anda one-eighth share of other lands. ac- 
quired during the marriage between Maung 
Wa and Ma Ke. 

The defence set up was that all the pro. 
perty was acquired during Ma Ke’s second 
marriage, and that the suit was barred by 
limitation, time running from the date of Ma 
Ke's death which occurred over 18 years 
before the suit was filed. 

The plaintiff alleged that Ma  Ke's death 
oecurred only some 10 years before the suit 
and the lower Court found that it occurred 
less than 12 years.before and that the suit 
was intime. It held that a portion only of 
the property alleged by plaintiff to have 
belonged to Maung Shwe Dok and Ma Ke did 
so belong, and that all the rest was acquired 
during the second marriage and granted a 
decree for a three-fourths share of the former 
and one-eighth of the latter. . 

Maung Wa and one only of his children 


' appealed and they raised an entirely now 


defence, which they ought not to have been 
allowed to do and one which was totally in, 
consistent with their main defence of limita- 
tion, namely, that the suit for & share of pro- 
perty acquired during the marriage of Maung, 
Wa and Ma Ke was premature, and could 
not be brought before Maung Was death. 
The plaintiff's legal adviser acceded to this 
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proposition of law and the Divisional Judge 
accepted it without discussion as to its sound- 
ness, and in the result, having held that all 
the property was acquired during the second 
marriage, he dismissed the suit entirely. I 
must point that it is forthe Judge to decide 
questions of law which arise in the course of 
the trial, and that he should not accept a 
view of it suggested by Counsel unless 
satisfied of its soundness. It is quite a 
different matter from an admission of fact 
by Counsel, or from his waiving or withdraw- 
ing any part of his clients claim under 
instructions. In this case, as remarked 
above, the defence ought not to have been 
allowed to be raised at all at this late stage 
of the proceedings, and from the fact that 
it had never been suggested before, it behoved 
the Judge to consider it with particular 
care before deciding it. An attempt has 
been made in this appeal to bolster up this 
defence by arguing that as children ‘cannot 
claim partition of their parent’s estate during 
the “life-time of either parent a step-child 
should not be in a better position; and that 
though the'Dhammathaots declare the shares 
to ‘be allotted on such a partition being 
made, they do not expressly say a partition 
can be claimed. So far as I am aware that 
is the usual form in which the case is stated 
in the Dhammathats, and the declaration 
that a person is entitled to a certain share 
connotes that he may sue for it. Section 
980 of Volume Iof the Digest of Buddhist 
Law is quite clear on the point, and leaves no 
doubt whatever that the partition can be 
claimed during the step-father’s life-time, as 
heis allotted the largest share. Mz So v. Ma 
Hmat Tha (1) is in point, and there are 
doubtless numerous other cases. The deci- 
sion of the District Court that the suit is 
premature is reversed. 


At the hearing of this appeal appellant’s 
Counsel accepted the Divisional Cvurt’s 
finding of facts thatall the property in suit 
was acquired during the 2nd marriage. 
Appellant's share of all of it is, therefore, one- 
eighth. The Divisional Court expressly held 
the suit not barred by limitation; At the hear- 
ing of this appeal the respondent’s Counsel 
desired to support the dismissal of the suit 
as barred by limitation. Under rule 22 of 


(1) 8. J. 177. 
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Order XLI he was not really entitled 
to do this as he had filed no cross- 
objection in the time allowed. But 
Appellant’s Counsel raised no objection to 
the point being raised, and he was afforded 
an opportunity of quoting further ruling, and 
of being heard again on the point. I have, 
therefore, considered it, and have not the 
slightest doubt that the suit was in time. 

Upon the evidence I consider the Sub:Divi- ` 
sional Court's finding as to the date of Ma 
Ke’s death was palpably wrong. There can be 
no doubt whatever that she died more than 
12 years before the suit was brought, 
but since her death the plaintiff and her 
step-brothers and sisters have admittedly 
been working all the lands in suit in turns 
by mutual agreement, and, therefore, it is 
perfectly obvious that there has been no 
possession adverse to the plaintiff. [See Ma 
Le.v. Ma Hmyin (2).] 


The appeal is allowed and 
be a decree for a one-eighth share of 
all the plaint lands in favour of the 
plaintiff, with costs in all Courts caleulate 
on that basis. . 

Appeal allowed, 


(2) 4 Tnd. Cas. 298; 5 L. B. R. 112. 


there will 


ALLAHABAD HIGH COURT. 
Ssconp CIVvIL AprPgAL No. 1599 or 1914. 
July 28, 1915. 
Present:—Justice Sir Gorge Knox, Kr., 
GURPRASAD SINGH AND orRERS— 
PLAINTIFFS— APPELLANTS 
versus 
RAM SAMAJH. SINGH AND OTHERS— 
DerENDANTS—- RESPONDENT. 

Limitation Act (IX of 1908), s. 5 —'Sufficient cause’, 
meaning of—Appeal filed with wrong decree—Procedure, 
slack, effect of. 

The words “sufficient cause” in section 5 of 
thc Limitation Act should receive a liberal 
construction so as to advance substantial justice 
where no negligence, inaction or want of bona 
fides is imputable to the appellant. [p. 877, col. 2.] 

Where a memorandum of appeal was accom- 
panied not by a copy of the decree appealed 
against but by a copy of a decree ina connected 
case and where the wholo procedure in the case, so far 
as the appellant was concerned, was slack to the 
utmost extent; 
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- Held, that there was nob sufficient cause for nob 
presenting the appeal within the period of limitation 
and that, therefore, section 5 of the Limitation-Act 
did not apply. Cp. 877, col2.] 


Second appeal from a decree 
Additional Subordinate Judge of Gorakhpur. 

Mr. Narmadeshwar Prasad Upadhia (for 
Dr. Surendra Nath Sen), for the Appellants. 

Mr. Jang Bahadur Lal, for the Respond- 
ents, 


JUDGMENT.—A copy of the decree 
‘appealed against has now been put upon 
the record. Jt was filed before this Court 
on the 30th of July 1915, and I under- 
stand that when it was filed there was no 
“explanation supported by an affidavit or 
‘otherwise as to the reason why it was 
filed’ so long after the time granted in the 
Indian Limitation Act. The ordinary-time 
for the filing of this appeal expired a few 
days after the ist of November 1914. As 
Ihave shown in my orderofthe 28th July 
1915, the memorandum of appeal was not 
accompanied by a copy of the decree appeal. 
ed against. It was accompanied by: the 
copy of a decree passed in a case with 
which apparently it was intimately connected, 
and the fact that the decree, with one 
exception to which I shall presently refer, 
was the same as the decree which was 
passed^in this ease allows’ the : inference 
| that though there must have been negli- 
gence on the part of those who filed the 
memorandum of appeal, yet that negligence 
was one which might easily have occurred. 
But when one turns to the final words 
of the decree it will be found that the 
decree in the present case, namely No. 65/78, 
differs. toto cxlo from the decree which was 
passed in case No. 78/65. Whoever is respon- 
sible for the preparation of the papers 
constituting the memorandum of appeal 
must have done so in such a perfunctory 
manner that the Court is unable to hold 
that the appellants had sufficient cause for 
not presenting the appeal within the period 
of limitation prescribed therefor. . This view 
of the case is strengthened when it appears 
that on the 8rd of November 1914, the 
appellants applied to the Court below for 
a copy of the decree and the copy of the 
decree was given on the same day. Even 
if the mistake had not been noticed before, 
it is diffieult to understand how it was 
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that when this copy was procared the 
mistake was not discovered. The learned 
Vakil for the respondents in support of 
his preliminary objection refers me to the 
ease of Gulab Devi v. Shanker Lal (1),in 
which an appeal was admitted by a District 
Judge. acting on a mistaken report of his 
office. The learned Judges in connection 
with this observe that the Judge did not 
admit the appeal under section 5 of the 
Indian Limitation Act of 1877 and could 
not have done, so as there were no materials 
before him by which the appellant could 
have satisfied him that the appellant had 
sufficient cause for not presenting the appeal 
within the period of limitation. While it 
is true that the words suficient cause in 
section 5 of the Indian Limitation Act 
should receive liberal construction so as to 
advance substantial justice when no negli. 
gence or inaction or want of bona fides is 
imputable to the appellant, see Rakhal 
Chandra Ghosh v. Ashutosh Ghosh (2). I find 
it quite impossible in the persent case to 
hold that there has been no negligence, 
nor inaction, nor want of bora fides on 
the part of the appellants. The whole 
procedure in the case so far as the appellants 
are concerned was slack to the utmost 
extent. They now propose to tile an affidavit. 
If I give them permission to do that I 
should be encouraging  slickness. The 
preliminary objection mustrbeyallowed and 
is allowed. This appeal is dismissed with 
costs. 


Appeal dismissed, 
(1) A. W. N, (1892) 47. j ; 
(2) 19 Ind. Cas. 931; 17 C. W. N, 807 at p. 809, 


NAGPUR JUDICTAL COMMISSIONERS 
COURT. 

First Civit Appear No. 105 or 1914. 
September 29, 1915. 
Present:—Mr. Batten, A. J. C. 
PIRBHU AND orugRS—— PLAINTIFEz-.- 
APPELLANTS 
versus 
Musammat W AZIRBI— DEFENDANT 


RESPONDENT. 
Limitation Act (1X of 1908), Sch. I, Art. 116—Cove- 
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mant of. title, damages for: breach of—Damages, suit 
for—Limitation, when begins to wn; 

A breach of a covenant for title caused by the 
‘absence of right contracted for is entire and 
‘complete at the-time of the execution of the con- 
-veyance, and, therefore, the Statute of Limitations 
in such a case in the absence of frand begins to 
yun in the covenantor’s favour as from the date 
"of the execution of the sale-deed. D 878, col. 2; p. 
“879, col. 1:] 

First appeal against the decree of the 
‘District Judge, Seoni, dated the 31st July 


1914. 


Dr. H. S. (four, for the Appellants. 
Mr. J. Mittra, for the Respondent. 


JUDGMENT.—One Yusuf Mohammed 
‘Khan, the son of Sirajobi, married Wazirbi, 
by whom he had three danghters Nasib Begum, 
Jamal Begum and Kamal Begum. On the 
24th May 1897 Yusuf Mohammed Khan sold 
the whole sixteen annas of Mauza Sagar by a 
registered sale-deed to Pirbhu and Rupchand, 
now represented by the plaintiffs-appellants 
Pirbhu and the sons of Rapchand. 


. It is admitted by both sides in this Court 
that the. sale-deed contains an express co- 
venant of title. Yusuf Mohammed Khan 
died in 1901, and Sirajobi in 1903. Suit 
- No. 20 of 1907 was brought by the three 
daughters of Yusuf Mohammed Khan to 
recover an eight-anna share of the village, 
on the ground that they were the heirs of 
their grandmother Sirajobi who owned an 
eight-anna share. The claim was decreed 
and this Court dismissed the second appeal 
of the then defendants, the present defend- 
ants, on the 12th November 1912. This 
suit decided that Yusuf Mohammed Khan 
had no title in eight annas of the sixteen 
annas sold. The present suit has been 
brought against Wazirbi and other legal 
representatives of Yusuf Mohammed Khan, 
as a result of the former suit. Several 
reliefs are claimed by the plaintiffs; the 
only relief with which we are now con- 
cerned is the claim for damages for breach 
of the covenant of title. Other, reliefs are 
undoubtedly time-barred. The learned Dis. 
trict Judge, in a well-reasoned judgment, 
has held that the suit, in ‘so far as it is 
a suit for damages for breach of covenant 
of title, is governed by Article 116 of the 
Limitation Schedule, and that limitation 
began to run from the day on which the 
sale-deed was executed: On this finding 
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the suit has been dismissed as time- 


‘barred. 


The learned Counsel for the appellants, 
while admitting that Article 116 governs 
the case, contends that the period of limita- 
tion began to run from the date when the 
decree of this Court finally decided that 
Yusuf Mohammed Khan had no title as 
regards eight annas of the sixteen annas 
conveyed. In support of his proposition the 
learned Counsel relies on Bahadur Lol v. 
Jadhao (1), where limitation began to run 
from the date of the decree settling the 
question that the vendor had no title. But 
in that case the parties agreed 
as to the date from which time 
began to ran, and Ismay, J. C., held that 
the view appeared to be correct, in view 
of the special terms of the deed which con- 
tained an express convenant, not in the 
terms of a convenant of title, but to re- 
imburse the vendee all costs incurred in dis- 
charging the encumbrance and in obtaining 
possession of the property sold. There was 
certainly no judicial pronouncement that in 
a case like the present time would begin 
to run, not from the date of the sale-deed, 
but from the date when the vendee was 
dispossessed by the true owner. The.learned 
Counsel has also cited Krishnan Nambiar 
v. Kannun (2) and Zemindar of Vizianagram 
v. Behara Suryanarayana Patrulu (8). 
But in. both these cases, in which Article 
116 was held applicable to a suit of the 
present kind, no question arose as to when 
time began to run, as the suits were brought 
within six years of the execution of the 
deed, 


A reference to Williams on the Law of 
Vendors and Purchasers and Darton the 
Law and Practice relating to Vendors and 
Purchasers shows that there is a very strong 
balance of authority, that a breach of a 
convenant for title caused by the absence 
of the right contracted for is entire and 
complete at the time of the execution of 
the conveyance, so that the Statute of Limi- 
tations will. begin to run in the con- 
xenantor's favour as from that date. I would 


N. L. R. 174. 
. 8. H: 
5 M, 687; 12-Ms Li 7,249, - 


nnu ae 


! Vol, XXXI] 
EKHETRA PAL 9, MUMTAZ BEGAM, * 


;refer specially to the cases of. Spoor v. Green 
(4) and. Turner v. Moon (5). In the latter 
ease Joyce, J., adopts the view taken by 
‘Baron Bramwell in the former case of 
ithe meaning.of the judgment of Lord Ellen- 
borough in Kingdon v. Nottle (0). Baron 
‘Bramwell makes it clear that Lord- Ellen- 
borough was not considering the question 
of limitation at all This is important in 
view of the fact that the learned Coun- 
sel for the appellants, Dr. Goar, relies on 
the arguments contained in the latter part 


of paragraph 1006 of the 4th edition of his, 


valuable work on the Law of ‘Transfer, 
where he relies:on the words of - Lord 
Ellenborough. 

. With reference to the hypothetical ex- 
treme case put by him at the end of the 
above cited paragraph, it seems that the 
case wonld be one of fraud, when limita- 
tion world be saved by the principles 
embodied in section 18 of the Limitation 
Act. The same principles are expressed 
in Gibbs v. Guild (7); if the breach of 
covenant were’ fraudulently concealed by the 
eoveuantor, according to the law the Statute 
will not begin to run until the time when 
the fraud was, or might with reasonable 
diligence have been, discovered. In the 
present case no - pleading of frand has been 
made by the appellants, and the cireumstances 
contra-indicate fraud, for the plaintiff Pirbhu 
admits as a witness that he knew that 
half of the property stood in the revenue 
registers in the name of Sirajobi. 


. v 
: The learned District Judge has taken a 
correct view of the law, and the appeal is 
dismissed with costs. | 
Appeal dismissed. 
(4) (1874) 9 Ex. 92 at p. 99; 48 L. J, Ch. 57; 80 L. 
' T. 893; 22 W. R. 547. 
(5) (1601) 2 Ch. 825; 70 L. J. Ch. 822; S6 L. T, 90 
60 WwW. R 287. 
ros © (1816) 16 R R.3794 M. & 8. 63; 105 E. R. 


(7) (1852) 9 Q. B. D. 59; 51 L. J, Q. B. 313; 30 
w. R. 591; 46 L, T. 248. 


INDIAN CASES. 


879 


ALLAHABAD HIGH COURT. 
First Civiu Appgan No. 353 or 1913. 
November 22, 1913. 
` Present: ;—dustice Sir P. C: Banerjee, Kr., 
and Mr. Justice Tudball. 
` KHETRA PAL— DEFENDANT — APPELLANT 
versus 
 Musammat MUMTAZ BEGAM.— Pratt 

i - AND ANOTHER—— DEFENDANT —- 

. RESPONDENTS. 

. Civil Procedure Code (Act V of 1908), O. XXI; r. 68 
— Decree below Rs. 6,000— Suit valued above Rs. 25,000 
— Jurisdiction, 

The plaintiff brought a suit for & declaration 
that the property in suit, which: she claimed’ under 
& sale-deed, was nob liable to attachment and.sale in 
gatisfaction of the decree held by defendant No. 1 
against defendant, No. 2. The decree was for 
Rs, 2,000. The suit was valued at Rs. 25,000. The 


suit was decreed. The defendant preferrod an appeal 


to the High Court: 

Held, that the proper valuation of the suit was 
Rs, 2, 000 and, therefore, the appeal lay to the District 
Judge, and not to the High Court. tps 880, col. 2.] 


First appeal from a decree of the Subordi- 
nate Judge of Agra, dated. the Ist August 
1918. : 

Messrs. Shiam Krishna Dar and Narain 
Prasad Ashthana, for the Appellant: 

The Hon'ble Dr. Tej Bahadur Sapru and 
Messrs. Ibn Ahmad and Girdhari Lal Agarwala, 


. for the Respondents. 


JUDGMENT.—The first question which 
arises in this appeal is whether the appeal 
hes to-this Court. For the decision of that 
question we have to determine what was the 
value of the subject-matter of the suit in the 
Court below. If' the amount of that value 
was below Ra. 5,000, the appeal would not lie 
to this Court but lay to the Court of the 
District Judge. The suit was brought under 
the following circumstances. The first- 
defendant, who is-the appellant here, holds a 
decree against the second defendant, the hus- 


"band of the plaintiff-respondent. In execution 


of that decree he caused the property in suit 
to be attached asthe property of his judgment- 
debtor. An -objection was preferred by the 
plaintiff elaiming the property under a sale- 
deed alleged : to have been executed in her 
favour on- the 22nd of May 1912. “ Her 
objection having been overruled, she‘brought 
the present suit on-the 4th of January 1913 
and asked for a declaration that the property 
in suit "was not liable to attachment.and, sale 
in satisfaction of the amount-due to-defendant 
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No. 1," and she also prayed that her right to 
the property. be declared. She alleged the 
date of the cause of action to be the 4th of 
January 1912. No doubt she made her uus- 
band a party to the suit, but she asked for no 
relief against him and did not allege any 
cause of action which would entitle her to 
sue him. ‘Apparently her husband was only 
made a formal defendant to the suit. The 
lower Court decreed her claim and the decree- 
holder, the defendant No. 1, has preferred 
this appeal. No doubt in the plaint the 
value of the subject-matter for purposes of 
jurisdiction is stated to be Rs. 25,000 but 
this, in our opinion, was clearly erroneous. As 
we have already said the plaintiff claims no 
relief against her husband and she does not 
allege any cause of action as against him. All 
that she asks for is that it be declared that 
the amount of the decree held by the first 
defendant ought not to be realized from her 
property, that is, from so much of it the value 
of which would be equivalent to the amount 
of the decree. lt is admitted in this case 


‘that the amount of the decree is about 


Rs. 2,000. It is, therefore, clear that the object 
of the suit is-to relieve the property from a 
burden to the amount of Rs, 2,090 which the 
decree-holder, defendant No. 1, is seeking to 
impose on it by attaching the property. The 
whole of the property is not in dispute and 
under the attachment and the sale which might 
take place in pursuance of it, the whole pro- 
perty cannot be sold but only so much of it 
as will be sufficient for the realization of the 
amount of the decree. Therefore, the value 
of the subject-matter of the suit is the 
amount of the decree, and not the amount of 
the actual valae of the property or the value 
for which the plaintiff alleges that she pur- 
chased it, Thematter was decided by this Court 
in the case of Dwarka Das v. Kameshar Prasad 
(1), and the same view was adopted in Dhan 
Dew v. Zamurrad Begam (2). The matter 
was considered by their Lordships of the 
Privy Council in the recent case of Phul 
Kumari v. Ghanshyam Misra (8). The exact 
point which is now before us was not in issue 
before their Lordships, but there are observa- 

(1) 17 A. 69 A. W. N. (1895) 3. 

(2): 27 A. 440; 2 A. L. J. 116; A. W. N. (1905) 37 
uoi" O. 202; 12 C. W. N. 309: 33 L A. 22 (P. C); 
"5 0. L. J. 86 6 A. L. J. 106017 M. L, J. 618; 2 M. L, 
T; 50°; 10 Bom. L. R. 1. 
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tions in the judgment which clearly support 
the view taken by this Court. Their Lord- 
ships say, “the value of the action must mean 
the value to the plaintiff. But the value of the 
property might quite well be Rs. 1,000, while 
the execution debt was Rs, 10,000. Itis 
only if the execution debt is less than. the 
value of the property that its amount affects 
the value of the snit.” In the case before us 
the amount of the decree is below Rs. 5,000 
and much below the actual value of the 
property. Therefore, according to the view 
expressed by their Lordships, the value of the 


‘suit should be regarded as the amount of the 


decree. That amount being less than Rs. 
5,000 an appeal from the decree of the Courts 
below lay to the District Judge and not to 
this Court. We accordingly direct that the 
memorandum of appeal be returned to the 
appellant for presentation to the proper 
Court. Under the circumstances we make no 
order as to the costs of this appeal. 
Memorandum of appeal returned. 





NAGPUR JUDICIAL COMMISSIONER’S 
COURT. 
Civit Reviston Petition No. 92 or 1914. 
January 23, 1915. 

Present;—Sir Henry Drake-Brockman, 
Kr., J.C. 
MEGHRAJ-—-APPLICANT 

versus ` 
JOHNSON  HsesPONDENT. 

Civil Procedure Code (Act V of 1908), s. 86 —Costs, 
general rule as to—Small Cause Court, not following 
facts on vecord— High Court, whether can interfere — 
Jurisdiction —Revision— Provincial Small Cause 
Cowrte-A ct (IX of 1887), s. 25— Promissory mote—'Qn 
demand, meaning of— Creditor, liability of, for bringing 
action without demand—Debtor, liability of—Contract 
Act (IX of 1872), s. 49. 

A High Court has power to interfere under section 
25 of the Provincial Small Cause Courts Act, 1867, 
where a Small Cause Court departs from the general, 
rule as to costs that they shall follow the event for 
reasons which find no adequate support in the facts 
on record. [p. 881, col. 2.] 

Musammat Uma v. Musammat Kallu, 3 O. P, Y. 
R. 185; Bhaiyalal v. Jamnadas, 11 C. P. L. R. 91, re. 
ferred to. t 

The words 'on demand' used in a promissory 
note payablo on demand do not constitute a 
condition precedent, but merely import that the 
n is due and payable immediately. [p. 882, col. 
1. 
A creditor, however, who commences an action 
without having first demanded payment, may pro- 
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. LTheappeal was finally heard after the re- 
ceipt of the findings by Sir John Wallis, C. J., 
and Srinivasa Aiyangar, J.] 

Messrs. T. Rangachariar, O. S. Govindaraja 
Mudaliar, C. S. Venkatachartar and N. R. K. 
Tatachariar, for the Appellant.—The learned 
Subordinate Judge erred inholdingthatplaint- 
iff was only entitled to a third share in the 
properties. He ought to have held that he was 
entitled to share equally with the widow and 
entitledto kalfa share. Vide Ranoji v. Kandoji 
(10), Parvathi v. Fhirumalai(3) , Chinnammal v; 
Varadarajulu(11), Meenakshi Anniv. Appakuttd 
(12), Rahi v. Govinda (13), where the authori- 
ties are elaborately considered, and Shesgiri 
v. Gtrewa (14), 


Messrs. S. Sriniavasa Iyengar, KR. V. 
Krishnaswamt Iyer, T. V, Muthukrishna Iyer, P. 
Tirumalachariar and R. Padmanabha Chariar, 
for the Respondent.—The learned Subordi- 
nate Judge is right in holding that plaintiff 
is only entitled to a third share. The 
original text of  Mitakshara is clearly in 
favourof that view. See Yajnavalkya, 
Chapter II, section 8,' verses 183, 184. 
See also the commentaries of Vijnaneswara, 
Apararkaand Medhathithi. All these lay down 
that the illegitimate son is only entitled to 
a third share, All the Sanskrit-knowing 
text-book writers on Hindu Law have also 
construed the text in the same way. 

JUDGMENT .— The first question to be 
decided is whether the plaintiff, as the illegiti- 
mate son of his deceased father, is entitled to 
share equally with his widow, the 1st defend- 
ant, or whether he is only entitled to half of 
her share, i.e., to rd of the properties. Ina 
series of cases in Madras beginning with 
Ranojt v. Kandoji (10), it has been held 
that an illegitimate son succeeding to his 
deceased father along with a widow, 
daughter or daughter’s son is entitled to 
half of the properties and not merely to 
one-third [Parvathi v. Therumalat (3), 
Chinnammal v. Varadarajulu (11), Meenakshi 
Anni v. Appakutti (12)]. In Rahi v. Govinda 
(18), Chief Justice Westropp elaborately re- 


(11) 15 M. 307. 
(12) 4 Ind. Cas. 299; 88 M. 226, 7 M. L. T. 96; 20 
M. L. J. 859. 
(18) 1 B. 97. 
(14) 14 B, 282. 
54 
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viewed allthe texts of Hindu Law dealing 
with the rights ofan illegitimate son and came 
to the conclusion (as we understand the 
judgment) that the illegitimate son was 
entitled to a half share of the properties ; 
and in Shesgirt v. Girewa (14), Sargent, 
C. J., who delivered the judgment of the 
Court, took the same view and under- 
stood the decision in Rahi v. Govinda (13) 
as laying down the same rule. The 
learned Vakil for the respondent invited 
ns to construe for ourselves the original 
text of the Mitakshara, which he says is 
clearly in his favour. He also cited the 
commentary of Apararka on the text of 
Yajnavalkya and the commentary of Medha- 
thithi, the well-known commentator of 
Manu, on ‘the same text. He further con- 
tended that all the text-book writers on 
Hindu Law who knew Sanskrit have con- 
strued the passage of the Mitakshara in 
the. way he construes it. Much may no 
doubt be said in favour of this con- 
struction. But the decisions of this Court 
are not based merely on the interpretation 
of the text of the Mitakshara. In Ranoji 
v. Kandoji (10), in which the position of 
an illegitimate son was fully considered, 
reliance was placed on a passage from the 
Dattaka Chandrika which states in clear terms 
that the illegitimate son shares equally with 
the widow, daugher and daughter’s son. 
It was this very passage of the Dattaka 
Chandrika which was relied on as autho- 
rity for not excluding the widow from the 
succession when there is an illegitimate 
son, whereas the Mitakshara omits the 
widow from the category of persons who 
are not excluded by the illegitimate son. 
The Dayabhaga, which gives the illegiti- 
mate son an equal share with the daughter 
and daughter's son, wasalso referred to. In 
this state of things, we are not prepared to 
depart from the course of decisions in this 


Court which hold that the plaintiff is 
entitled to share equally with the 
widow. 

The next question is whether the last 
zemindar's step-brother, Vadamalai, was 
disquali&ed by reason of insanity from 
sharing with his brother their father’s 


separate property. Vadamalai, it should be 
mentioned, who was older than the 
zemindar but was the son of & junior 
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wife, did not press his claim to succeed to the 
zumindari in preference to his brother, nor 
did he, after the brother’s death, claim the 
zemindari against the widow. As regards 
the first point the respondents explain that 
according to the customof Kambala zemindars 
the gan by the senior wife sueceadato the 
zemindart, As regards the separate pro- 
perty left by their father it is urged that 
there was no need for a partition as 
Vadamalai lived with his brother, the late 
zemindar, in the palace, and after his death, 
went on living with his widow, the Ist 
defendant, whose sister’s daughter he had 
married. These facts, it is suggested, 
explain his conduet in not having put 
forward a claim to the  zeméndari after 
his brother’s death, andat the time of the 
compromise between the widow and the 
more distant co-parceners, The mere fact 
that Vadamalai did not press his claim to 
the zemindart is not, in our opinion, suffi- 
cient proof of insanity. On the other 
hand, we have the fact that he gave evi- 
dence in Court in Original Suit No. 15 of 
1891 and though subjected to a lengthy 
examination gave rational answers, and that 
he married and had issue. On the whole we 
think the evidence does uot establish that 
Vadamalai was disqualified from inheriting. 
It follows, therefore, that the late zemindar’s 
share in his father’s separate properties on 
his death passed by survivorship to Vada- 
malai and that the plaintiff has no claim to 
them. On this ground his claim to the 
properties mentioned in Exhibit ZZZZZ also 
fails. 

Item 55 of Schedule A, the next item 
claimed by the plaintiff, isa bungalow in 
Madura built by the Court of Wards during 
the minority of the late zemindar at a cost of 
Rs. 60,000 on a site inherited by the zemindar 
and his brother from their father. The Ist 
respondent contends that either the bungalow 
became the joint property of the two brothers 
as the site was joint property, or that it was 
built asa town residence for the zemindar 
and was intended to pass with the zeméndarz, 
and that in either view the plaintiff'rs claim 
must fail. We agree with this contention. 

The 1st respondent objects to items 61, 
€5 to 69, 73 to 76, 79 to 118, 116 to 118, 
120 to 127, 129 to 138, 149, 151 to 177, 185, 
291, 248, 249, 254, 285, 808 to 818, 322, 324, 
330 to 345, 348, 890, 352, 954 to 357, 359 
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to 866, 375 to 379, 63, 64, 371 to 374, 380 to 
410, 62, 70 to 72, 77, 78, 189, 140, 146, 323, 
326, 328, 358, 367, 217, 218, 228 to 231, 247, 
252, 259 to 264, in this Schedule A, which 
have been allowed to the plaintiff. They 
are lands within the ambit of the zemindart 
and the  zemindar was entitled to the 
melvaram therein. He purchased the 
kudivaram rightin items 61 to 410 and 
succeeded to the hkudivaram right in the 
remaining items on the death of his mother. 
All these lands were cultivated as pannat 
along with the other panna: lands of the 
estate. They are clearly properties intended 
to be held with the zemindari; in fact they 
are accretions to the zemindar’s interest in 
the zemindart. Following the decisions of 
this Court in Lakshmipathi v. Kandacami (15), 
Ramasamt &amaya Naik v. Sundara- 
lingasamt Kamaya Naik (2), The Ramnad 
case (16) we disallow the plaintiff’s claim to 
these items. 

The plaintiff also claims items 57, 69, 
135 and 136 of Schedule C. Item 57 isa 
jewel usually worn by women. The Ist 
defendant swears that the jewel was 
purchased for her. Considering that at that 
time the lst defendant was the only lady 
in the zem?ndar's family who could have 
worn such a jewel we are inclined to 
believe her evideuce and disallow the plaint- 
iffs claim to this item. The respondent 
admits that the plaintiff is entitled to 
item 69. Items 135 and 136 are loose 
pearls and rubies and the Ist defendant 
claims them as her stridhanam. She did 
not seb up this claim in Exhibit K and 
there is only her evidence in support of 
her claim. We are not prepared to act on it. 
We, therefore, allow the plaintiff's claim to 
these two items. 

The lst respondent claims the cattle used 
for cultivating the panna? lands, 2. e., items 
173 to 208 of Schedule C. The appellant 
admits that if the panna? lands are held to 
be part of the zemindarz he would not be 
entitled toa share in them. As we hold 
that the panna? lands are appurtenant to the 
zemindari we disallow the plaintifi’s claim 
to these items. The plaintiff admits that 
the lst defendant is solely. entitled to 
item 231 of this Schedule. The plaintiff 


(15) 16 M. 54. 
(16) 24 M. 618 at p. 636, 
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accepts the valuation given by the Ist re- 
spondent for item 229, viz, Rs. 1,300, and 
will be entitled to his share of this sum and 
not to Rs, 2,607 as claimed by him. The 
ist defendant argues that she ought not to 
have been made accountable for certain 
‘jewels said to have been given by her to 
her daughter and claims contribution from 
the partible properties for the expenses 
connected with her daughter’s marriage. 
This claim was not made inthe lower Court 
and we, therefore, disallow it. 

Tho Ist defendant also contends that 
the lower Court was wrong in making her 
liable for items 9, 11, 15 and 17 of Schedule 
D. Plaintiffs witness No. 48, who was the 
lst defendant's manager for a considerable 
time, says that these items were collected 
by the lat defendant, She denies this, but 
does not produce the bonds which should 
be in her possession. In these oireum- 
stances we agree with the lower Court that 
the is liable to the plaintiff for his share of 
these items. 

. The finding of the lower Court will be 
modified accordingly. 

As the release Exhibit II has been set 
aside, the plaintiff must deliver to the Ist 
defendant items Nos. 1 to 3 in Schedule I 
to that deed as they are panna? lands and 
are, therefore, impartible. In the fourth 
item and the moveables in the same 
Schedule he is entitled toa half share and 
he must account to the Ist defendant for the 
other half. 

The plaintiff and the Ist defendant will 
pay and receive proportionate costs in the 
appeal, 

The memorandum of objections is 
dismissed with costs; and the Pleader’s fee 
payable will be on Rs. 1,588-15-0 plus 
Rs. 541-1-0, 


Decree modified, 
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COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Revexve Petition No. 28 or 1914-15 oF 
Cawnpore District. 
August 18, 1915. 
Present:—Mr. Holms, S. M., and 

Mr. Campbell, J. M. 

BARMAL SINGH AND oruggs—DEFENDANTS 

— APPELLANTS 
versus 


SHEO NATH—Puarntizr-—Responpent. 

U.P.Land Revenue Act (III of 1901), s. 4 (12)—& *- 
of proprietary rights including sir by Hindu wide :— 
Ex-proprietary rights not allowed—Sale declared nul! 
and void on suit by reversioners, effect of, on sir laud. 

A Hindu widow alienated the property of her 
husband including sir. Three years after the sale. 
she claimed ex-proprietary rights but her claim was 
disallowed. On the death of the widow, tho rever- 
sioners got the sale cancelled: 

Held, that the effect of the cancellation of sale 
was that si rights revived in favour of the rever- 
sioners, [p. 852, col, 2.] 

Third appeal from the order of the Com- 
missioner of Allahabad Division dated the 
16th January 1915, reversing the order of the 
Collector, Cawnpore District, in a case of 
correction of papers, under section 39 of Act 


TIT of 1901. 
JUDGMENT. 


Horus, S. M.—(CAugust 11th, 1915.}—As it 
is admitted that the possession of the land 
was not transferred by the mortgage by 
Musammat Rajrani in 1892 this mortgage 
does not affect the question. In 1899 she 
sold her proprietary rights to one Narpat 
Singh and died in 1906. In 19:0 Sheo Nath 
and other reversioners brought a suit to 
re-gain possession of the land and redeemed the 
mortgage. It was decided by the order of the 
High Court, dated 9th January 1912, that 
the sale was not binding on the reversioners. 
Musammat Rajrani, it is admitted, never took 
up her ex-proprietary rights, It is clear then 
that the second proviso to section 4 (12) ofthe 
Land Revenue Act, definition of sir, does not 
apply as Sheo Nath or Musammat Rajrani was 
never an ex-proprietary tenant. The only 
question is whether the land which was sir 
at the time of the sale ceased to be stras be- 
coming the subject of an ex-proprietary 
tenancy, under the first proviso to that sub- 
section. 


The High Court decided there was no 
justification for the sale and that it cannot 
be held to be binding on the reversioners, 
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The effect of this seems to ke that the sale 
was practically declared nulland void from 
the beginning and that the land in question 
remained as sir, 

The only other question to be settled is in 
how much of the sir the respondent should be 
recorded. The appellants refused to agree 
to any compromise by which the respondent 
should be recorded as sir-holder in specific 
plots amounting to one-eighth of the sir. The 
other reversioners it is clear are no longer sir- 
holders and I think the Commissioner has 
come to a right conclusion that the 
present respondent must be entered as sir- 
holder in the entire sir. The appellants, of 
course, can sue them for profits. 

Appeal dismissed with costs and Rs. 10 
Pleader’s fees. 

(Later.) 

The respondent says there is another 
reversioner who has not parted with his 
proprietary rights, Sukhbasi by name. 
The appellants admit this. Sukhbasi’s name 
should be entered as joint sir-holder with 
Sheo Nath. To this extent the order of the 
‘Commissioner must be modified. 

CANPBELL, J, M.—1 agree. f 
Order modified. 


MADRAS HIGH COURT. 

Crit Revision Perrtion No. 442 or 1914. 
October 4, 1915. 
Preseni;—Mr. Justice Abdur Rahim and 
Mr. Justice Spencer. 

Sri Sri Sri RAMACHANDRA MARDA- 
RAJA DEO, ZAMINDAR or 
KALLIKOTA anb ALLAGADA ESTATE, 
MINOR, BY NEXT FRIEND, 
COLLECTOR or GANJAM 
AND AGENT TO THE COURT OF WARDS— 
PLAINTIFF—PETITIONER 
Versus 
DUKKO PODHANO AND OTHERS— 


DreFEXDANTS— RESPONDENTS. 

Mudras Estates Land Act (I of 1908), s. 8—" Rent," 
meaning of— Suit to recover rent for land let for 
building howses—-Jurisdiction—‘Jerayati” land, mean- 
ang of. 

A es due for occupation of land let for the 
purpose of building houses is nob "rent" within the 
meaning of section 8 of the Madras Estates Land Act, 
and a suit to recover it is cognizable by the Civil 
and noi by the Revenue Court, 


Tho term "jerayati" is applied indiscriminately 
both to “cultivable land" and “inam land," and does 
nob necessarily mean land let for agricultural 
purposes. : 


Petition, under section 25 of Act IX of 
1887, praying the High Court to revise the 
order of the Court of the District Munsif of 
Aska, in Small Cause Suit No. 1114 of 1912. 

Dr. S. Swaminadhan, for the Petitioner. 

Mr. B. Narasimha Rao, for the Respond- 


. ents. 


JUDGMENT.—We think that this is a- 
suit which ought to be tried by a Civil Court 
and not by the Revenue Court. The suit 


‘is to recover a certain sum of money from 


the defendants who were in occupation 
of land belonging to ! the plaintiff, 
which was let tothem for the purpose of 
building houses. "That is the exact language 
which occurs in the muchilika and in the 
plaint, It is true that in, both these docu- 
ments the land is described as ‘jerayatd’ 
land, and it is upon the use of that 
word that the learned Pleader for the 
respondents has based his arguments and 
asked us to say that the defendants are 
ryots and that the land is their occupancy 
holding and soon, These inferences do not, 
it seems to us, necessarily arise from the 
use of the word ^jerayati. 'Jerayati may 
mean cultivable land but it is also used in 
this Presidency as opposed to inam land. 
Section 3 of the Hstates Land Act defines 
rent as meaning "whatever is lawfully pay- 
able in money or in kind or in both toa land- 
holder for the nse or occupation of land in 


his estate for the purpose of agriculture.” 


Here the land was not used or let for the 
purpose of agriculture. It does not appear 
that if was ever used for purposes of 
agriculture. But whatever that may be, 
it was certainly let for the purpose of 
building houses, not for agricultural purposes. 
That being so, the money payable on account 
of it is not rent within the meaning of section 
3 of the Estates Land Act, and the suit is, 
therefore, cognizable by the Civil Court and 
not by the Revenue Court. We allow this 
revision petition and direct the Deputy 
Collector to forward the plaint to the District 
Munsif, who will receive it on his file and 
dispose of the case according to law. The 
costs will abide the result. 


Petition allowed. 
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COURT OF THE BOARD OF REVENUE, 

. UNITED PROVINCES. 

Revenge Perron No. 86 or 1914-15 or 

: FaTEHPUR DISTRICT. 
August 18, 1915. 
Present:— Mr. Holms, S. M., and 
Mr. Campbell, J. M. 
ADYA SARAN SINGH-—PLAUTLIFF— 
APPELLANT 
versus 
THAKUR AND ANOTRER—-DEFENDANTS-- 
RESPONDENTS. 

Agra Tenancy Act (II of 1901), ss. 177 (e), 198— 
Ejectment, suit for--Defendant pleading proprietorship 
in third person, if question of proprietary title —Appeal 
—Jwrisdiction, 

In ejectment suits a question of proprietary 
title arises nob only in cases in which the defend. 
ant pleads proprietorship in himself, but also in 
cases in which he alleges that a third person, and 
not the plaintiff, is the proprietor of the land in 
dispute and, therefore, an appeal fronr a decision of 
a Collector in such a case lies to the District Judge. 

Second appeal from the order of the Com- 
missioner of the Allahabad Division, dated 
the 9th Feburary 1915, reversing that of the 
_ Assistant Collector, Fatehpur District, in a 
case of ejectment. 


JUDGMENT. 


Horus, S. M.—( August 17th, 1915.)—The 
appeal from the Assistant Collector’s order 
was lodged before the District Judge. He held 
that section 177 (e) of the Tenancy Aot 
only applied to suits in which there 
was a question of proprietary title as 
between the plaintiff and the defendant, who 
is alleged to be a tenant, and treated the 
present suit as turning on section 198 only. 
In the present suit the tenant did not exact- 
ly plead the benefit of section 198, but 
definitely pleaded that the plaintiff was not 


the proprietor of the land in suit but that- 


a third person was, and in the tenant’s 
grounds of appeal to the Commissioner he 
definitely re-stated his position. 
then the appeal fell under section 177 (e) 
and should have been to the District Judge. 


I must hold, therefore, that the Additional. 


Commissioner had no jurisdiction to hear 
this appeal. 


I would, therefore, set aside the order of 
the Additional Commissioner and direct that 
the Commissioner return the memoran- 
dum of appeal with directions that it should 
be filed before the. District Judge who may 
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Parties 
and the 


be inclined to review his order. 
to bear their own costs in this 
Commissioner’s Court. 
CAMPBELL, J. M.—I agree. 
Appeal allowed, 


MADRAS HIGH COURT. 
Civi, Revision Petition No. 688 or 1914. 
November 10, 1915. 

Present; —Mr. Justice Kumaraswami Sastri, 
VASUDEVAPATTA JOSHI MAHA 
PATRO AND OTHERS- COUNTER- PETITIONERS 

— PETITIONERS 
VETEUS 
NARAYANAPANI GRAHI AND OTHERS — 


PETITIONERS—RESPONDENTS. 

Limitation Act (IX of 1908), Sch. I, Art. 182— 
‘Application for execution by some of decree-holder's 
legal representatives not purporting to be on behalf of 
others, whether saves limitation. 

An application for execution of a decree by 
some of the legal representatives of a decree-holder 
is covered by Explanation I of Article 182 of the 
Limitation Act and saves limitation in favour of 
all the legal representatives even though it does 
not purport to be on behalf of all. 


Petition, under section 25 of Act IX of 
1887, praying the High Court to revise the 
order of the Court of the Principal District 
Munsif of Berhampore, in Execution Petition 
No. 296 of 1914. 

Mr. T. Rama Chandra Rao, for the Peti- 
tioners. 

Mr. V. KE. Srinivasa Acyangar, for Mr. 
0. S. Venkatachariar, for the Respondents. 

JUDGMENT.—The only point for determi. 
nation is whether, an application by some of 
the decree-holder’s legal representatives not 
purporting to be on behalf of the other legal 
representatives also is sufficient to save limi- 
tation. 

No authority has been cited to show that 
such an application is not covered by the Ex. 
planation I of Article 152 0f the Limitation 
Act. The mere fact that the Court would 
have required the persons applying to give 
security for the shares of the other legal 
representatives, will not make an application 
one not falling under clauses 5 and 6. So 
far as defendants are concerned Ramanuj 
Sewak Singh v. Hingu Lal (1) decides that 


(1) 8 A. 517. 
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an application for execution against one of 


severallegal representatives saves limitation 
"end there is no reason why the same rule 
should notapply when one of the plaintiff's 
representatives applies for execution. Pon- 
nampilath Parapravan Kuthath Haji v. 
Ponnampilath Parapracan Bavotti Haj (2), 
Subramanya Chettiar v. Alagappa Chetty 
(8) and Shib Chunder Dass v. Ram Chunder 
Poddar (4) are in point. 

The District Munsif is right in holding 
that the application is not barred. 

I dismiss the petition with costs. 


Petition dismissed. 
i 3 M. 79. 
3) 30 M. 268; 2 M. L. T, 139. 
(4) 16 W. R. 29. 


MADRAS HIGH COURT. 
: Secony Crvin Arrear No. 2778 or 1918. 
September 22, 1915. 
Present: — Justice Sir William Ayling, KT., 
~ and Mr. Justice Seshagiri Aiyar. 
DUJA BHANDARY AND OTHERS— 
PrAINTIFFS— APPELLANTS 
versus 


VENKU BHANDARI AND OTHERS— 


DEFENDANTS— RESPONDENTS. 

` Malabar Law—Gift of land to wife alone—No words 
of conveyance ‘to children -— Absolute interest — 
Makkalapaanpya. 

Where a husband made a permanent lease of his 
properties to his wife, the deed containing no 
words conveying the estate to the children, and the 
wife executed a deed of gift in respect of the 
major portion of these properties in favour of her 
two daughters, one of whom sold some of the pro- 
perties which fell to her share to a third party; and 
a suit was brought by the daughters’ children for a 
declaration that the alienation was not binding 
on them: 


Held, (1) that the donor intended to give an 


absolute estate to his wife: [p. 854, col. 2] 

(2) that the gift by the wife to her daughters 
conferred an absolute righi on them and the 
plaintiffs had no right to contest the alienation. 
[p. 854, col. 2.] 

Narasamma Hegadthi v. Billa Kesu Pujati, 81 Ind. 
Cas. 543; 25 M. L.J. 687, followed, 

Kunhacha Umma v. Kutti Mammi Hajee, 16 M. 201; 
2M.L.J. 226; Machikandi  Parkum Maramittath 
Thavruvil Mootha Chettiam Veettil Chakkara Kannan 
v. Farayalankandi Kunhi Pokker, 80 Ind. Cas. 765 
18 M. L. T. 255; 29 M. L. J. 481, not followed. 
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Second ‘appeal against the decree ofthe ` 
Court of the Subordinate Judge of South 
Uanara, -in Appeal Suit No. 515 of 1912, 
preferred against that of the Court 
of the District Munsif of Karkal, in Original 
Suit No. 317 of 1911. 

Mr. B. Sitarama Rao, for the Appellants. 

Mr. K. Y. Adiga, for the Respondents. 


JUDGMENT.—Defendants Nos. 1l and 2 
are thedaughters of one Kochu. Plaintiffs 
Nos. 1 to 4 are Ist defendant's children, 5th 
plaintiff and 8rd defendantare the children 
of the 2nd deferdant. In March 1876, 
Kochu’s husband gave a permanent lease of 


the properties in dispute to his wife.  Kochu, 
in her turn, executed a deed of gift in 
respect of the major portion of these 


properties in favour of her two daughters, 
In 1910, the 


which fell to her share to the 4th defend- 
ant. The present suit is for a declaration 
that the alienation is not binding on the 
plaintiffs. 


We think the Subordinate Judge is 
right, but not for the reasons given by 
him. The argument of the learned Vakil 
for the appellants is that the gift to Kochu 
by her husband is as puthrabakasam 
property and that the 2nd defendant has 
no right to alienate it. . Reliance was 
placed on Kunhacha Umma v. Kult Mammi 
Hajee (1) and on the recent Full Bench 
decision in Machtkand: Parkum Maramittath 
Tharunl Mootha Ohettiam Veettil Ohakkara 
Kannan v. Varayalankandi Kunht Pokker (2). 
It isconceded that when Exhibit I was 
executed, the defendants Nos. 1 and 2 were 
in existence, yet the gift is not made by 
the father to his wifeand children although 
the words used are makkalapaanpya. There 
are no words conveying the estate to the 
ehildren.- In Exhibit IT, Kochu deals with 
the properties as her self-acquisition. It is 
clear to our mind that the donor, under these: 
circumstances, intended to give an absolute 
estate to his wife. In Narasamma Hegadthi v. 
Billa Kesu Pujari (3), a similar gift was con- 
strued as conferring an absolute right on the 
donee. "The wórds (santhanaparampariah) in 


m 16 M. 201; 2 M. L. J. 226, 
3) 30 Ind, Cas, 755; 18 M. L T. 255; 20 M. L.J. 431. 
(8) 81 Ind. Cas, 543; 25 ME L.J. 637. ` 
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the document in that ease were appropriate, 
as the donee was a male, and his heirs, in the 
absence of a testamentary disposition, would 
not be his children. In the present case, the 
donee being a female, makkalin is the proper 
word to denote the course of devolution. 
We see no reason to extend the principle 
of the Full Bench decision to this case. 
The second appeal is dismissed with 
costa. H 
Appeal dismissed, 


COURT OF TH! BOARD OF REVENUE, 
. UNITED PROVINCES. 
Revenue Petition No. 6 or 1914-15 or 
ALLAHABAD DISTRICT. 
August 11, 1915. 
Present: —Mrv. Holms, S. M., and 
Mr. Campbell, J. M. 
MURID —DEFENDANT—AÀ ?PELLAMT 
versus 
Musammat KASHIA —PrAmvTIPE-— 
RESPONDENT. 

U. P. Land Revenue Act (III of 1901), s. 4 (11^, els 
(a), (b), (c) —' Sir, meaning cf. 

A, mere record of certain plots as sir in partition 
is not sufficient to bring them, under the category 
of clause (b) of section 4 (11), which requires the 
establishment of village custom. 

Second appeal from the order of the 
Commissioner of Allahabad Division, dated 


the 24th September 1914, reversing that 


of the Assistant Collector, Allahabad District, - 


ina case of ejecbment under section 58 of 
Act III of 1901. 


JUDGMENT. 


Horus, S. M.—(Augusi 5th, 1915.)—'The 
. Pleader for the appellant was unable to 
Show meany evidence to support his contention 
of fact and in fact was inclined to agree that it 
was wrong: I find, however, that the patwari in 
the connected case, Musammat Keshia v. Wazir, 
stated that plots Nos. 1896 and.2117 were 
recorded in the pati of Ram Sewakas khud- 
kasht of two years in 1282 Fasli. The Commis- 
sioner, however, noted that no terms of years 
were given. The appellant says that this ap- 
peal does not turn on this point at all so it is 
unnecessary tc clear up the discrepancy. Res- 
pondent bases her claim merely on clause 
(c) of the definition . of sir and supports 
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the Commissioner’s finding for this reason. 
We have gotthen that Ram Sewak cultivated 
this land khudkasht in 1982 Fasli for two 
years and there is no evidence that he culti. 
vated for longer. Plot No. 1896 was cultivated 
by shikmis in 1286 and 1287, and plot No. 2117 
by shikmis in 1285, 1286, 1292 and .1293, 
the year of partition. At partition these two 
plots were recorded as sir, although they 
certainly did not fall under the definition of 
sir in clauses (a) and (b) of section 4 (11) 
of the Land Revenue Act. I am unable to 
accept the view thatthe mere record as sir iu 
partition is sufficient to bring land under the 
category of clause (b), which requires the 
establishment of village custom. 

I would, therefore, set aside the orderof the 
Commissioner and restore thatof the Assistant 


' Collector, respondent bearing costs through- 


out, 
CAMPBELL, J. M.—I agree. 
Appeal allowed. 


MADRAS HIGH COURT, 

AppesL No. 252 or 1914. 
September 10, 1915. 
Present:—Sir John Wallis, Kr., Chief Justice, 
and Mr. Justice Seshagiri Aiyar. 
KUPPUSAMI REDDI-—PrammTIFF— 
APPELLANT 
versus 


VENKATALAKSHMI AMMAL AND 


ANOTHER—DEFENDANTS— RESPONDENTS. 

Hindu Law—Adoption by Sudras in Dattaka form— 
Physical delivery and acceplance of child, necessity of. 

Among Sudras, the corporeal delivery and accep- 
tance of tho child is the essential part of 
' adoption in the dattaia form. An actual adoption 
solely in pursuance of a previously manifested inicn. 
tion or a previous promise made, is not enough.  [p. 
856, col. 2.] 

Venkata v. Subhadra,7 M. 548; Subbarayar v. 
Subbammal, 21 M. 497, referred to. 

Shoshinath Ghose v. Krishnasunderi Dasi, 7 O. L. R. 
318; 7 I. A. 250; 6 C. 381; 3 Shome L. R., 231; 4 Sar, P. 
€ 43.191, 8 Suth, P C. J. 812; 4 Ind, Jur. 589; Breswar 
Mukerji v. Ardha Chunder Roy, 19 I. A, 101; 19 0, 
452, followed. 


Appeal against the decree of the District 
Court of Chengleput, in Original Suit No. 
56 of 1912. é 

FACTS. —In óne suit the plaintiff claimed 
as legatee under a Will executed by one Sami 
Reddi and in the other suit he claimed as the 
reversioner of Sami Reddi on-the ground that 
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the adoption of the 2nd defendant, the son of 
Ramakrishnan an orphan, was invalid in law. 
The District Jadge upheld the Willand decreed 
the first suit, but he dismissed the second suit 
on the ground that the adoption was valid, 
The present appeal is against the decree. 

Mr. R. Shadagopachariar (with him Mr. 
A. Krishnaswami Atyar), for the Appellant.— 
In this case it is clear that the adoption 
was in pursuance of a previous promise made 
to the adopted boy's father. In Venkata v. 
Subhadra (1) and Subbarayar v. Subbammal 
(2) an adoption in pursuance of a previous 
promise was held to be valid. When once 
the view that an inchoate adoption can be 
perfected years after by the performance 
of the religious ceremony is held to 
be valid, there cannot be any decree of 
incompleteness. In this ease, the promise had: 
been made to the father, and the daíta homam 
was only performed subsequently. 

Mr. T. Narasimha <Atyangar, for the Re- 
spondent,—The decisions in Shoshinath Ghose 
v. Erishnasunderi Dasi (8) and Bireswar 
Mukerji v. Ardha Chander Hoy (4) clearly 
show that there must be an actual giving and 
taking of the boy to be adopted. It is not 
enough that there should be a manifestation 
of a mere intention or promise. If this view 
were upheld, i& would lead to dangerous 
consequences, There must be an actual giving 

- and taking. 
JUDGMENT. 

SESHAGIRI Aryar, J.—In the connected 
Appeal No, 111 of 1914 we came to the 
conclusion that the Wills set up by the 
plaintiff and the defendants were not proved. 
The further question arises for decision in 
this appeal whether the adoption of the 2nd 
defendant is valid and whether the gift 
evidenced by Exhibit VI in his favour 
is binding on the reversioners beyond the 
life-time. 

The parties are Sudras and the adopted boy 
was an orphan at the time of the adoption. 
There is no dispute as to the factum of the 
adoption. The District Judge was of opinion 
that the father of the adopted boy, Rama- 
krishna Reddi, himself gave the boy to the 


deceased Sami Reddiduring his life-time and 

(1) 7 M. 548. 

A 21 M. 497. 

(3) 6 0. 881; 7 C, L. R. 813; 7 I. A. 250; 8 Shome 
L. R. 231; 4 Sar. P. O. J. 191; 3 Suth. P. C. 7, 812; 4 
Ind, Jur, 589. 

(4) 19 C, 452; 19 I A. 101, 
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hat the actual adoption made by the widow 
of Sami Reddi 10 years later was valid. He 
relied on Venkata v. Subhadra (1) and 
Subbarayar v. Subbammal (2). In the 
first place, the evidence regarding the 
physical handing over by Ramakrishna 


_Reddi and the acceptance by Sami Reddi 


is not satisfactory. Mr.  Srirangachariar 
gives no independent evidence, but speaks 
to what he heard Sami Reddi say as to 
what Ramakrishna Reddi told him. This 
proves very little. Moreover, Exhibit I 
makes it clear beyond all doubt that no 
giving took place when Sami Reddi was 
alive. Even accepting all that has been 
deposed to, and regarding Exhibit XI (a) 
as expressing a preference by the deceased 
in favour of the adoption of one of the 
sons of Ramakrishna Reddi, the actual 
adoption solely in pursuance of a manifested 
intention will not be valid. The Judicial 
Committee held in Soshinath Ghose v. 
Krishnasundert Dasi (8) that among 
Sudras “the corporeal delivery and 
acceptance of the child............... is the 
essential part of adoption in the dattaka 
form". In the case before the Privy 
Council, the correspondence that passed 
between the parties showed that one party 
offered and the other- party accepted the 
boy. There was no physical delivery or 
acceptance. Their Lordships held that 
this proper contract was of no avail. This 
view has been affirmed in Béreswar Mukerji 
v. Ardha Chander Roy (4). In the present 
case, Sami Reddi atleast made a promise 
by word of mouth that he would adopt one 
of the sons of his dying brother. Mr. 
Krishnaswami Aiyar wants us to extend 
the analogy of Venkata v. Subhadra (1) to 
this case. His argument is that there. 
cannot be different degrees of incomplete- 
ness and if one form of inchoate adoption 
can be perfected years after by the 
performance of the religious ceremonies, 
the manifestation of an intention to adopt 
a particular boy can be regarded as a’ 
step in furtherance of the actual adoption. 
Venkata v. Subhadra (1) decided that if 
the giving and taking had taken place, 


the  datta homam can be performed 
Subsequently. This view may lead to 
complications. It is not clear whether 
during this period of suspense, the boy 


is to be regarded as belonging to the 
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natural or adoptive family. Estates might 
fall in. Is he to have a share in either, 
in both or none of the estates belonging 
to the two parties? If the . physical act 
of delivery is part ofthe same transaction 
of the daffa . homam, although some little 
lime may intervene between the two 
ceremonies, the one act can be regarded as 
supplementing the other. Assuming, 
however, Venkata v. Subhadra (1) to be 
correctly decided, as to which it is not 
necessary to express a definite opinion 
now, we are not prepared to extend it 
to the case. of Sudra adoptions. The 
adoption must be declared invalid. From 
what has been stated in the connected 
appeal, it follows that the gift deed 
(Exhibit VID is not binding on the plaintiff 
beyond the life-time of the Ist defendant. 
The appeal must be allowed and the suit 
decreed with costs throughout. 

Wars, C. J.—I quite agree and 
will only add that I attach very little 
importance indeed to the oral evidence as 
to &.conversation which took place some 
‘seventeen or eighteen years before between 
Sami Reddi and his brother Ramakrishna. 
Sami Reddi at that time was married, but 
his marriage had not been consummated 
and though his horoscope may have 
possibly stated that he was not going 
to have children, I do not think that 
his faith in horoscopes would have been 
such as to induce him to make a definite 
promise to take one of these- boys in 
adoption. I think that at most what 
passed amounted to no more than this, that 
he- promised that if he had occasion to 
make an adoption, he would give preference 
to one of the suns of Ramakrishna Reddi. 
Therefore, for this reason also 1 think 
that the appeal must be allowed and the suit 
decreed with costs throughout. 

Appeal allowed; Swit decreed. 
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COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. : 
Reveno: Petition No. 1 or 1914-15 or 
ALLAHABAD DISTRICT, 
August 26, 1915. 
Present:—Mr. Holms, S. M. and 
Mr. Campbell, J. M. ' 
Raja PARTAB BAHADUR SINGH— 
DeEFENDANT—APPELLANT ` 
versus 
ABDUS SALAM AND OTHERS—PLAINTIFFS— 


RESPONDENTS, 

Agra Tenancy Act (IE of 1901), s 177—Question of 
proprietary title—Acquiescence— Appeal. : 

In a suit for ejeotment, the defendant pleaded 
that he was the proprietor of the fields in dispute or 
in the alternative that he had at least acquired occu- 
pancy rights. The Court of first instauce held against 
the proprietary right but held that the defendant bad 
got occupancy rights. The plaintiff appealed. The de- 
fendant raised an objection that no appeal lay to the 
Commissioner, who held that no question of proprie- 
tary title was in issue in appeal as the defendant 
appeared to have acquiesced inthe Assistant Collector’s 
finding, that the proprietary title could not be 
urged and that the appeal had been filed solely 
on the point of occupancy tenure: 

Held, that as the defendant could not appeal 
he could not be said to have acquiesced in the 
finding of the Assistant Collector, and, therefore 
a question of proprietary title was in issue and 
the appeal lay to the District Judge. [p. 858, col. 1.] 

Second appeal! from the order of the Com- 
missioner of the Allahabad Division, dated 
the 29th June 1914, reversing that of the 
Assistant Collector, Allahwbad District, in 
a case of ejectment. 


JUDGMENT. 


Horus, S. M.—(August 25, 1915.)—Section 
177 lays down that “in all suits in which a 
question of proprietary title has been in issue 
in the Court of first instance and is 
matter in issue in the appeal”, the appeal 
shall lie to the District Judge from the 
decree. The question for decision is, what 
interpretation should be placed on the words 

and is a matter in issue in the appeal", In 
this particular case the Assistant Collector 
found against the defendant’s claim to be 
proprietor of the land in suit for reasons 
whieh on the face of them seem to be good 
ones, but he found that the defendant was an 
occupancy tenant and dismissed the suit for 


ejectment. Against this the plaintiff appeal-: 


ed to the Commissioner and the defendant 
had no opportunity of raising his claim to 
proprietary title before the Commissioner, for 
the Commissicner held for reasons which are 


A- 


> my 
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not very clear, that he could not raise it, not 
observing apparéntly that an appeal could 
only be against a decree and not against 
a finding onan isolated issue. The appel- 
lant's contention is that when the question 
of proprietary title is a matter which was 
in issue before the “Commissioner when he 
heard the appeal, section 177 (e) applies, 
and that immediately the question was raised 
before the Commissioner he should stop 
farther proceedings and return the appeal to 
be filed before the District Judge. This 
js rather a curious contention and would 
lead to a good many inconvenient results, one 
of which might be that when the respondent 
found allthe other points in the case had 
been decided against him he would then raise 
the question of proprietary title and get the 
cage sent to the District Judge, who would then 
have to go afresh into all the points which 
the Commissioner had practically decided, 
The other side urge that the words mean 


“that the question of proprietary title must 


be a matter in issue in the grounds of appeal, 
and bases this interpretation on the argu- 
ment that obviously the forum should be with 
out doubt before the memorandum of appeal 
is filed. 


|" The latter interpretation has the undonbted 


anomaly of allowing the District Judge to 
decidéa.considerable number of appeals in 
which the question of proprietary title is in 
issue and leaving 2 considerable number 


of appeals in which the question 
is really in issue to be. decided by 
the -Gommissioner. No ` decision of the 


High Court or of the Board can be found 
on the question for decision before me. Look- 
ing at the undoubted intention ofthe Act that 
questions of proprietary title . should be 
decided on appeal by the District Judge 
and not by the Commissioner, I accept the 
appellant’s contention, and would set aside 
the order of the Commissioner and direct 
that he return the memorandum of appeal to 
the appellant before him to be presented to 
the- District Judge. Costs to follow the 


event. 


| CAMPBELL, J, M.—I have discussed this 


- ease with my colleague and agree with his 


fons Appeal allowed. 
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CALCUTTA HIGH COURT. 
Rute Nisi No. 1121 or 1214. 
April 16, 1915. 
Present:—-Mr. Justice Chapman and 
(Mr. Justice Newbould, 
Srimati IOCHAMONT DASI— 
PETITIONER 
versus 
PROSUNNO KUMAR MONDAL AND OTHERS 
—Oprosrts Party, 

Estoppel — Suit. compromised—-Sale -Applicaticn to 
set aside —Party compromising suit, if can urge setting- 
aside of sale entirely, 

A party who enters into a compromise is nob 
estopped from contending thata sale in the suit, if 
set aside at the instance of another party, should be 
set aside in its entirety. 

Rule against the order of the District- 
Judge of 24-Pargannahs. 

Babu Harendra Krishna Sarbadhicary, for 
the Petitioner. ; ` i 

Babus Sarat Ohandra Roy Chowdhury and 
Dhinendra Krishna Roy, for the Opposite 
Party. : 


JUDGMENT.— We are not satisfied that 
any question of the exercise of jurisdiction 
illegally or with material irregularity arises 
in this case. But it is said that Prosunno 
having entered into a compromise it was 
not open to him to file a cross-appeal. It 
was not contended apparently before the 
District Judge’ that Prosunno was estopped. 
We do not think that he was estopped 
from taking the argument which was accept- 
ed by the District Judge, namely, that if the 
sale is set aside at all it must be set aside in 
its, entirety.’ : 

The Rule is discharged with costs, hearing ` 
fee one gold mohur. 


Rule discharged. 
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COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Revenve Petition No. 38 or 1912-13 oF 
ALLAHABAD DISTRIOT. 

December 3, 1913. 
Present:—M r. Baillie, S. M. 
Musammat AMIR-UN-NISSA-—DEEFENDANT 
— APPELLANT 
versus 
Rat Fahadur Lala RAM CHARAN DAS 

AND OTBERS-——PLAINTIFF— lESPONDENTS. - 

Civil Procedure Code (dct V of 1908), O. VI, r. 14, 
0. IIl, r. 1—Plaint—Signature of authorised agent 
—Plaint, if valid-—Agra Tenancy Act (II of 1901), 
s. 193 (e). 

A plaint signed by the authorised agent of the 
plaintiff is valid in law unless it is shown that the 
Suit has nob been instituted with the approval of 
the plaintiff. 

.Mahabir Prasad v. Shah Wahid Alum, A. W. N. 
(1891) 162, distinguished, 


. Second appeal from the orders of the 
Commissioner, Allahabad Division, dated the 
10th June 1915, reversing that of the 
Assistant Collector, Allahabad District, in 
a case of ejectment. 


FACTS.— The suit was for the ejectinent 
of the appellant. One of her objections 
was that the plaint was defective as it 
was not signed by the plaintiff as required 
by the Code of Civil Procedure. She 
referred to section 51 of the old Civil 
Procedure Code, present Order VI, rule 11. 
For plaintiff reliance was placed on Ordér 
III, rule 1, and clause (c) of section 193 of 
the Tenancy Act for the proposition that the 
plaint signed by a recognised agent was 
valid, The Assistant Collector held that 
an agent is allowed to sign the plaiut 
only when the plaintiff is unable to do so 
for sufficient cause, [Mahabir Prasad v Shah 
Wahid Alam (1).] 

The Commissione: held that the Assistant 
Collector was under no obligation to satisfy 
himself as to the reason why it was not 
signed by plaintiff himself; that the fact 
that it was not so signed predicated the 
existence of adequate reason wiz, absence 
or other good cause and the Assistant 
Collector was not required to call for proof 
of such things; and that the Board's rule 
5 in Circular No. 24 II, Part II, authorised 
the agent, holding a power-of-attorney, to 
sign. 


(1) A. W. N. (1891) 152. 
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JUDGMENT.—I entirely agree with the 
Commissioner in this case. The provisions 
of rule 14, Order VI, that a plaint should be 
signed by the party are subject to the pro- 
visions of Order III, rule 1, which allow 
any act requirel by law to be done by a 
party to be done by the authorised agent 
of that party. There was in my opinion 
no reason whatsoever why the Court should 
in this case have required the personal 
signature of the plaintiff himself, The 
ruling by Mr. Justice Knox,  Mahabir 
Prasad v. Shah Wahid Alam (1), refers to 
a case in which the plaintiff himself had 
no knowledge of the institution of the suit, 
and does not appear to me to be relevant 
to the present case in which there is no 
reason whatsoever to doubt that the suit has 
been instituted with the approval of the 
actual plaintiff, 

I desline to interfere with the Com- 
missioner’s order. The appeal is dismissed 
with costs on appellant. 


Appeal dismissed, 





CALCUTTA HIGH COURT. 
Roxie Nis: No. 839 or 1914, 
December 3, 1915. 
Present:—Mr. Justice Richardson and 
Mr. Justice Roe. 
SAILABALA DEBI AND OTHERS 
~—-DEcREE-HOLDERS—Psrririonprs 
versus 


NRITYA GOPAL SEN PODDAR AND OTHERS 


—J0DGMENT-DEBTURS— OPPOSITE Parry. 

Civil Procedure Code (Act V of 1908), O. XXI, r. 
90— Sale under rent-decree—«Non-transferable occupancy 
holding, mortgagee of, right of, to setaside sale—' Whose 
interests are affected by the sale," meaning of. 

A mortgagee of an entire non-transferable occu- 
pancy holding, who has purchased the holding in 
execution of his mortgage-decree, is a person “whose. 
interests are affected by the sale” of the holding in 
execution of a rent-deoree, within the meaning of. 
Order XXI, rule 90 of the Civil Procedure Code, 1908 
and as such has a locus standi to apply under that 
rule to set aside the sale, [p. 861, col. 2,] 

The words of rule 90 “whose interests are affected 
by the sale" are very wide. [p. 861, col. 2.] 

Abdul Rahman Sarkar v. Promode Behary Dutia, 28 
Ind. Cas. 182; 20 O. W. N. 40; 22 ©. L. J, 108, distin. 
guished, 


Rule against the order of the District 
Judge of Dacca, dated the 18th May 1914, 
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in Miscellaneous Appeal Suit No. 24 of 


1914. 


FACTS.—The landlords in execution of & 
rent:decree put up to auction-sale, an occupancy 
holding which was non-transferable, and 
purchased it themselves for Rs. 38 only. 
Previous to the sale, the holding was 
purchased by the mortgagee of the holding 
in execution of the mortgage-decree. The 
mortgagee-auction-purchaser applied under 
Order XXI, rule 90, Civil Procedure Code 
of 1908, to set aside the sale on the ground 
of fraud and irregularity and substantial 
injury. The Munsif held that he had no 
locus stand? to make the application. On 
appeal the District Judge held that he had 
a locus standi and on consideration of the 


evidence came to the conclusion that the. 


rent sale was ata grossly inadequate price 


due to fraud and suppression of sale pro-, 


clamation by the landlords decree-holders 
and set aside the sale. He, however, did 
not come to any finding as to the allegation 
of the mortgagee-auction purchaser that after 
his purchase the landlords, by accepting 
rent and salami from him, recognised him 
asa tenani and also on the question whe- 
ther the application under Order XXI, 
rule 90, was barred by limitation. The 
landlords moved the High Court under 
section 115, Civil Procedure Oode, 1908, 
and gota Rule. On the Rule coming on for 
hearing before N. R. Chatterjea and Roe, Jd., 
their Lordships remanded the case to the 
District Judge for findings on the question 
of limitation and the alleged recognition. 
The District Judge found that limitation 
was saved by the operation of section 18 
of the Limitation Act as the decree-holders 
by their ‘fraud concealed the sale from the 
mortgagee and that the mortgagee-auction- 
purchaser had never been recognised by 
the landlords. After the return of these 
findings, the Rule again came on. hearing 
before Mr. Justice Richardson and Mr, 
Justice Roe. 

Babu Romesh Chandra Sen, for the Peti- 
tioners.— The mortgagee-auction-purchaser 
has no locus standi as his purchase is not 
valid against the landlords. The landlords 
could eject him at any moment. If this 
rent sale is sei aside, the landlords might 
bring. a suit for ejectment of the mortgagee- 
auction-purchaser and he will have no 
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answer to the suit. He acquired no interest 
Jin the holding as against’ the landlords and, 
therefore, he has no locus stand: to make an 
application to set aside the sale. The cases 
reported as Abdul Rahman Sarkar v. Promode 
Behary Dutta (1), Deno Nath Dey Sarkar v. 
Kalk Kumar Roy (2) and Prosunno Kumar 
Middar v. Bama Churn Mondal (3) support 
my contention. 

ICHARDSON, J.—The case reported as 
Abdul Rahman Sarkar v. Promode Behary 
Dutta (1) is clearly distinguishable—there 
the question was as to the locus standi of a 
transferee of a non-transferable occupancy - 
holding to make an application under Order 
XXI,rule 89. The words of rule 90 are 
very wide. How could it be said that the 
mortgagee’s interests were not affected by 
the rent sale when he was entitled to the 
balance of the sale-proceeds after satisfaction 
of the rent decree? | 

Babu Ramesh Chandra Sen.—The word 
“interests” in rule 90 means interest in the 
property sold. The mortgagee has no 
valid interest in the occupancy holding as 
against the landlord. The word "interests" 
in rule 90 has been construed by Mr, 
Justice Mookherjee in Jogendra Nath Chatter- 
jee v. Manmatha Nath Ghose (4) and also in 
a Madras case, Kathtresan Chettiar v. Rama- 

sawmy Chettiar (5). 


Babu Brojendra Nath Chatterjee (with 
Babu Biraj Mohan Mozumdar), for the 
Opposite Party, contended that'apart from 
the question of land or jurisdiction, the 
application of the petitioner ought not to 
succeed in a case like this. It had been’ 
found by the lower Appellate Court that 
the landlords by means of fraud and: 
suppression of sale proclamation purchased 
the holding at one-twentieth of its price. 
In a case like this the decree-hulder could 
not invoke the extraordinary jurisdiction of 
the High Court under section 115, Civil 
Procedure Code. The powers of the High 
Court under that section are to be exercised 
to prevent injustice and not to perpetuate 


"o 28 Ind. Cas. 182; 220, L. J, 108; 20 O0, W. N. 

fl 29 Ind. Cas. 916. 

(3) 3 Ind. Cas. 461; 18 C. W. N. 652. 

(4) 15 Ind. Cas. 668; 17 O. W. N. 80 at p. 81; 16 C; 
L. J. 565. 

(5) 26 Iud, Cas. 93; 27 AL. L, J, 808, (1914) M. W, 
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injustice. Again the District Judge did 


not fail to exercisé a jurisdiction which 
was vested in him, nor did he exercise 
his jurisdiction illegally or with material 


irregularity in holding thet ‘the opposite - 


party had a locus standi. At best he com- 
mitted au error of law. The word 
. interests" in rule 90 has not the restrict- 
ed meaning contended for by the other 
side, as the preceding sentence shows—a 
“person entitled to share in rateable distri- 
bution of assets” may not have any interest 
inthe property sold. Referred to Abdul 
Rahman Sarkar v. Promode Behary Dutta (1). 

JUDGMENT. —This is a Rule calling 
upon the opposite party to show cause why 
the order of the District Judge of Dacca, 
dated the 18th May 1914, should not be 
set aside. The matter arises out of the 
sale ofa holding at the instance of the 
landlords in execution of a decree for 
arrears of rent. The holding had previously 
been sold bya mortgagee of. the original 
tenant in execution of a decree on the 
mortgage and purchased by the mortgagee 
for the sum of Rs, 400. At the sale at 
the landlord'a instance, the holding was 
purchased by the landlords for the sum of 
Rs. 38 only. The mortgagee then applied 
under Order XXI, rule 90; Civil Proce- 
dure Code, to have the sale set aside on the 
ground of material irregularity and fraud 
in conducting the sale. The Court of first 
instance held that the mortgagee had no 
locus stand? to make such an application 
and, for that and other reasons, dismissed 
the application. On appeal, the learned 
District Judge held; on the contrary, that 
the mortgagee was entitled to make the 
application and, on the merits, he set aside 
the sale. We are asked to set aside the 
order of the District Judge on the ground 
that he had no jurisdiction to "make it, the 
mortgagee not being a person entitled to 
apply under the rule referred to. It 
should be mentioned that the sale in both 
. instances was the sale of an entire holding. 
The question at issue depends on the 
meaning to be attached to the words 
“whose interests are affected by the sale” 
in Order XXI, rule 90. Our attention 
was invited by the learned Pleader for the 
petitioners (the landlords) to the ruling of 
this Court in the ease of Abdul Rahman 
Sarkar v. Promode Behar Dutta (l). In 
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that case, it was held (the case arose in 
Eastern Bengal) that the purchaser in 
execution of a mortgage-decree of an 
entire non-transferable occupancy holding 
was notcompetant to apply under Order 
XXI, rule 89, Civil Procedure Code, to set 
aside under that rule a subsequent execution 
sale held in execution of a rent-decree in 
which the landlord himself had purchased 
the property. The language of rule 89 is, 
however, not the same as the language of 
rule 90. The words of rule 90 “whose 
interests are affected by the sale” are very 
wide and, in our opinion, it is impossible 
to say that the mortgagee in the present 
case does nob come within the rule. For one 
thing, heis interested in the sale-proceeds and 
is clearly entitled to any balance of the sale- 
proceeds remaining overafter the landlord’s 
dues have been satisfied. It seems to us 
that his interests were clearly affected by 
the sale which he seeks to have set aside 
and that the view adopted by the learned 
District Judge is correct. That being go, 
the Rule must be discharged with costs. We 
assess the hearing fee at two gold mohurs, 


Rule discharged, 


COURT OF THE BOARD OF REVEN UE, 

. UNITED PROVINCES. 

Revenos Petition No. 10 or 1912-13 or 

CAWNPORE DISTRICT. 

December 4, 1913. 
Present;—Mr. Baillie, S. M. 
GANGA CHARAN-—DRFENDANT— 
APPELLANT 
versus 
MANGHI PRASAD AND orHERS—PLAINTIFPS 
— RESPONDENTS. 

Ejectment, suit for —Pro forma defendant, relief not 
claimed, against—Decree against him, validity of. 

An order of ejectment against a pro forma defond- 
ant against whom no relief was asked as he was 
alleged to have no connection with the land in 
dispute, is not bad when that person's rights have 
been threshed ont and he has been found to bea 
non-ocoupancy tenant. [p. 862, col. 1.] 

Second appeal from the order of the Com- 
missioner, Allahabad, dated the 21st May 
1913, reversing that of the Assistant 
Collector of Cawnpore District, in a case of 
'ejectment., 


‘pancy rights. 
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NIHAL SINGH V. MAL SINGH, 


FAOCTS.-—The entry in the papers of 1319 
Fasli- in regard to the land in dispute was 
Ganga Charan, non-oceupaney teuant, twelve 
years, abscorided (farar), new, one year, Ram 
Charan Brhaman. The zeméndar brought a 
suit against Ram Charan and Chainwa on the 
ground that they were his tenants-in-chief 
and that Ganga Charan had no connection 
with the land. He made Ganga Charan 
a pro forma defendant but sought no relief 
against him. Ganga Charan claimed occu- 
The Court of first instance 
dismissed the suit on the ground that Ram 
Charan and Chainwa were the sub-tenants of 
Ganga Charan, 

- Upon appeal the Commissioner ejected 
Ganga--Charan holding that he had not 
acquired occupancy rights. . 

:- On appeal the Board passed the follew- 
ing 

- JUDGMENT.—The only objection pressed 
in this case is of a technical character. It 
urges that the ejectment of Ganga Charan 
should not have been decreed ina suit in 
which the plaint denied that he had any 
counection with the land in question and 
alleged that Ram Charan and Chainwa, en- 
tered as sub-tenants of Ganga Charan, were 
really’ the tenants-in-chief. I cannot see that 
the fact that the plaint has been drawn up iu 
this way has in any way injuriously affected 
Ganga Charan, who has been able to have 
his claim to occupancy rights considered on 
the merits. It is clear that he cannot have 
óceupanoy rights and that the decree for 
his ejectment is in accordance with the 
law. 

The appeal is dismissed with costs on 
appellant, 


Appeal dismissed, 


: PUNJAB CHIEF COURT. 
Seconp Civic APPRAL No. 1721 or 1913. 
. October 29, 1914. . 
Present;— Mr. Justice Chevis. 
NIHAL SINGH-—PraiNTIFF — 
APPELLANT 
versus 


MAL SINGH —DEPENDANT — RESPONDENT. 
Shamilat lond—Possession of portion by one qo. 


awner—-Dispossession—Suit for possession — Possession, 
nature of, allowed —Joint possession. 

In the absence of a special custom whereby a 
proprietor can hold exclusive possession of a portion 
of the shamilat until its partition, he is entitled to 
joint but not exelusive possession if he is ousted 
by other proprietors in the village. 


Second appeal from the decree of the Dis- 
trict Judge, Amritsar, dated the 9th July 
1918, varying that ofithe Munsif, first Class, 
Tarn Taran, dated the 28th March 1913, 
decreeing the claim. 

Mr, Devi Dyal, for the Appellant. 

Mr. Nihal Ohand Mehra, for the Berponas 
ent. 

JUDGMENT.—Plaintiff sued for posses- 
Sion of the site in dispute, alleging that he 
was the owner and had been forcibly dispos- 
sessed by defendant about li years prior to 
suit. . Defendant denied and alleged that 
he and not plaintiff was the owner. 

The first Court gave plaintiff a decree for 
possession, but the learned District Judge 
on appeal held that the site was shamilat 
deh, and reduced the decree to one of joint 
possession along with the defendant. 

Before me it has been admitted by Counsel 
on both sides that the site is shamilut deh, 
and that the parties are both proprietors. 

Plaintiff's Counsel asks for a remand to 
prove a special custom whereby w proprietor 
can hold exclusive possession of shamilat 
land. Plaintiff sued on the allegation of 
being the sole owner and I do not consider 
he is entitled to the remand now asked for. 
Besides, plaintiff is not seeking to hold 
possession, he is seeking to re-gain possession, 
and as this is not a suit under the Specific 
Relief Act, he mast show a superior title in 
order to dispossess the defendant. He has 
an equal title no doubt and he holds & decree 
for joint possession. With that he must 
rest content. 

I dismiss the appeal, but I pass no order 

as to costs of this appeal, as both parties 
falsely. alleged exclusive possession to 
begin with. 

Appeal dismissed, 
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COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Revenve Permon No. 82 or 1914-15 or 
ALLAHABAD DisTRICT. 

August 20, 1915. 

Present:- Mr. Holms, 8. M., and 
Mr. Campbell, J. M. 

DWARKA AND OTHERS— DEFENDANTS— 
APPELLANTS 
versus 
Syed NAZIR HUSAIN KHAN AND OTHERS 


—PLAINTIFFS~~RESPONDENTS. 
Agra Tenancy Act (II of 1901), ss. 18 (a), (b) and 


(c),14(1) (a), 168— Wrongful dispossession—Re-gaining | 


of possession~-Limitation, 

In order to apply the provisions of section 13 
(a) of the Tenancy Act to a tenant wrongfully 
dispossessed, it is not necessary that the possession 
should have been re-gained within six months. 


Second appeal from the order of the 
Commissioner, Allahabad Division, dated the 
16th January 1915, reversing that of 
the Assistant Collector, Allababad District, 
in a case of ejectment. 

JUDGMENT. 

Hous, S. M.—(August 8rd, 1915.)—In 
this case the Additional Commissioner has 
come to a definite finding that “the 
appellants’ predecessor was out of possession 
for a year, that is to say, for over six 
months, Apart from this the remarks in 
Appeal No, 31 of 1914-1915* apply to this 
case also, but it is necessary to come to 
a decision on the point of law. On the 
whole I think the words “subject to the 
provisions of this Act” in section 168 are 
against the respondents’ contention that the 
re-gaining of possession mentioned in section 
18 (a) must be within six months. I 
doubt if it was ever intended that the 
privileges extended under section 13 (a) 
should be Jess than those extended under 
sections 13 (b) and 13 (c), and the reason 
why no period was laid down in section 
13 (a) appears to be that two different 
. Classes of cases have been treated therein 
although it would have been better Lad 
they been kept separate. In the case of 
ejectment under a decree of a Court it 
is impossible to say how long the appeal 
will take -and, therefore, no limit was laid 
down. This is probably the reason why 
no limit was laid down in the case of a 





* [See Ram Bharos v. Nazir Husain, 81 Ind. Cas. 
816—5d.] 
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SAHIB ZADI U, ALLAH BAEHSH db CO, 
tenant who has been wrongfully dispossessed 


and who afterwards re-gained possession’ 


of the land, and the different period laid 
down in section 14 (1) (a) supports this 
contention. 

I would set aside the order of the 
Additional Commissioner and restore that 
of the Assistant Collector, respondent paying 
costs throughout. 

CAMPBELL, J. M.—I agree. 

Appeal allowed. 


PUNJAB CHIEF COURT. 
Second Orvit APPEAL No. 26 or 1915. 
April 26, 1915. 

Present:—Mr. Justice Leslie Jones. 
Musammat SAHIB ZADI—DETENDANT— 
APPELLANT 
versus 
ALLAH BAKHSH & Co.—PLAINTIFFS— 
RESPONDENTS. 

Custom—Suecession— Daughter of Rau of Jamal Patti 
of Mauza Lalu Darya in Multan District marryin g 
her first cousin— Other first cousins, ij excluded. 

There is no custom whereby the daughter of a 
Rau of Jamal Patti of Mauza Lalu Darya, by, 
reason of her marriage with her first cousin, 
excludes her other first cousins from succession to 
her father’s estate. (p. 864, col. 2.] 

Second appeal from the decree of the 
District Judge, Multan, dated the 10th 
August 1914, reversing that of the Honorary 
Munsif, 3rd Class, Basan, Tehsil Multan, 
dated the 18th of January 1913, dismissing 
the claim. 

Mr. Badr-ud-din, for the Appellant. 

Pundit Bal Mukand Trikha, for the Res- 
pondents. 

JUDGMENT.—The quesion in this case 
is whether the daughter of a Rau of the 
Jamal Patti of Mauza Lalu Darya in the 
Multan District who has married her first 
cousin, excludes her other frst cousins 
from the succession to her father’s 
estate. The instance on page XVI of Sir 
Charles Roe’s Customary Law,in which the 
answer to question 12 to the effect that 
daughters exclude collaterals among 
Raus was taken from the Mamdasi Patti 
and other Raus, supported the contrary view. 
In an exactly paralled case, Further Appeal 
No, 89 of 1905, it was held by Lal Chand, 
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HARI HAR PRASAD V. MATA PRASAD. 

J., that the special custom set up on behalf 
of the daughters was not established and 
although the fact of marriage with a col- 
lateral does not appear to have been specially 
considered, there is nothing in evidence now 
before me which would induce me to take 
a contrary view. There is but one instance 
from Patti Jamal Din, which can be said to 
support the case of the appellant, and it is 
not possible to hold that the onus of proving 
a special custom has been discharged. 

The appeal is dismissed with costs. 

Appeal dismissed. 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCHS. 
Revenve PETITION No. 5 or 1914-15 or 
FATEHPUR DISTRICT. 
March 22, 1915. 
Present:— Mr. Holms, S. M. 
HARI HAR PRASAD—PrAINTIFF— 
APPELLANT 
versus 
MATA PRASAD AND OTHERS—DEFENDANTS-— 
RESPONDENTS, 

Agra Tenancy Act (II of 1901), s, £2—Succession— 
En-proprietary rights acquired by two persons in full 
wight—Death of one without heirs—Right of heirs of 
ather to get entire holding—Survivorship. 

Where two persons acquire jointly ex-proprietary 
rights and one of them dies without leaving heirs 
entitled to inherit under the Tenancy Act, the other 
gets the entire holding. 2 

Appeal from the order of the Commissioner, 
Allahabad- Division, dated the Ist October 
1914, confirming that of the Settlement 
Officer, Fatehpur District, in a case of 
correction of records. 


FACTS.—The material facts of the case 
are that the two sisters Musammat Minti 
and Musammat Pragiya inherited sir pro- 
prietary rights from their father and sold 
the same and became full ex-proprietary 
tenants. Musammat Pragaiya left a son 
Sardha Prasad, who in his life-time made 


`à gift of tenancy to his son Mata Prasad 


whose name was accordingly entered. On the 
déath cf Musammat .Minti, her husband’s 
name was entered as she left no heirs 
entitled to inherit. On the death of her 


- husband Kali Charan, his brother Hari Har 


Prasad claimed to be entered as co- 
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tenant with Mata Prasad. The Court of first 
instance ordered Mata Prasad’s name to be 
entered in half of the holding as ex pro- 
prietary tenant and in half, the name of Hari 
Har Prasad as non-oceupancy tenant, On 
appeal the Collector reversed the decision 
holding that on. the death of Musammat 
Minti, the entire holding reverted to Mata 
Prasad alone, as there had been no division 
between the two sisters. 

The Commissioner confirmed this order. 
On 3rd appeal being preferred, the Board 
passed the following 

JUDGMENT.—Appellant relies on a 
note of a case reported in the Allahabad 
Law Journal decided by the High Court on 
February 4th, 1910, in which it was held 
that when a Hindu died before the passing 
of the present Tenancy Act and left two 
daughters, on one danghter dying, the 
occupancy tenancy devolved on her surviving 
sister in preference to her sons. Admitting 
this head-note is accurate, the circumstances 
of the present case are different, for the 
zemindart appears to have been sold during 
the life-time of the two sisters and they 
became ex-proprietary tenants in full right. 
Mata Prasad then apparently has a valid 
claim to be ex-proprietary tenant in this 
holding. What remains to be determined 
is, what Kali Charan’s rights, if any, are. 
The Assistant Collector was clearly wrong 
in holding him to be a non-oceupancy 
tenant in an ex-proprietary holding. He 
clearly has no claim whatever to be entered 
as a co-ex-proprietary tenant. He argues 
that he is nota sub-tenant for there is no 
contract of tenancy between him and Mata 
Prasad. It is true that he has paid at times 
half the rent to the zemindar apparently 
because the zemindar admitted him at one 
time without any justification to part of a 
holding which was not vacant and he is in 
possession of certain fields, Had I been 
trying the case originally, I might have 
considered whether his name should be 
entered in the column of tenant-in-chief as 
kabiz in respect of these plots or whether 
his name should not appear at all. On the 
whole, on third appeal, I see no sufficient 
reason to interfere with the order passed 
aud dismiss the appeal with costs and 
Pleader’s fee, Rs. 10. i 

Appeal dismissed. 
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perly bo saddled with the costs of the trial, if the 

debtor was all along willing to pay. [p. 882, col. 1.] 
Jeaunissa Lidli Begam v. Manikji Kharsetji, 7 B. H. 

C. R.36 atp. 88; Perumal Ayyan v. Alagirisamá 

Bhagavathar, 20 M. 245 at 248; 7 M. L. J. 222; 

Macintosh v, Haydon, (1826) 27 R. `R. 757; Ryan and 

Moody 382, followed. 

^. Under section 49 of the Contract Act, it is generally 

for the debtor to seek out the creditor for the dis- 

charge of his debts, [p. 882, c 1. 1.] 

. . Ganesh v. Sidhakaran, 18 C. P. L. R. 74 at py 77, 
followed. 

Civil revision against the decree of the 
Small Cause Court, Nagpur, dated the 23rd 
September 1913. 

Mr. M. R. Bobde, for the Applicant, 


Mr. A. J. Balm, for the Respondent. 


JUDGMENT.—This is an application for 
revision of so much of a decree passed by 
the Small Cause Court, Nagpur, as refuses 
the plaintiff any part of his costs, although 
‘as to the greater part of his claim he was 
successful. . ; 

The suit was brought on & promissory note 
payable on demand and not at any specified 
place. It was executed by the defendant. on 
the 20th November 1911. 
mands for payment were made by the 
‘plaintiff's servant Govind Rao (P. W. No, 2), 
and finally on the 22nd April 1913 a notice 
was sent to the defendant which he received 
two days later. On the 30th April the 
defendant sent the plaintiff by registered 
post a letter in the following terms: — 

“Your registered notice to hand. I was 
surprised to receive it, as I never refused 
to settle your account. Your servant came 
to me on 2 or 3 occasions and he was 
told to ask you to call and make up 
accounts, Will you, therefore, come over and 
make up accounts and meanwhile send me 
& memo. showing (1) the amount originally 
borrowed and the date on which it was 
handed over to me, (2) the amounts received 
by you in payment of the loan and (3) 
balanze due up to the end of April?” 


. The plaintiff received this letter on the 
9nd May, but neither sent a reply nor 
complied with the defendant’s request. The 
suit was filed on the 19th August 1913. 
Interest was claimed at the rate of 3 
per cent. per mensem, but the defendant 
pleaded that 1 per cent. per mensem was 
the rate agreed upon and the'lower Court 
found in his favour on this point. A 
further plea was taken to the effect that 
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ihe defendant  shonld not be held liable. 
for interest after the 30th April 1913 or for 
the plaintiff's costs of suit. In this connection 
the defendaut’s written statement contains 
the following:— 

“As the transaction was entered into by the 
plaintiff in person with the defendant at 
the latter’s bungalow and as it was the 
practice in previous dealings between the 
parties. to make up the ‘accounta at the 
defendant's house, the defendant naturally 
expected the plaintiff to comply with his 
request in the letter and was ready with the 
amount wherewith to pay the plaintiff.” 

According to the lower Court’s judgment 
the points for determination thus raised are:— 

“Ts the plaintiff entitled to interest up to 
the 19th August 1913 or up to the 30th April 
1913?" 

“Oan the plaintiff demand costs of this suit 
under the circumstances of the case?” 

The former was found againstthe defendant 
on the ground that he neither made a legal 
tender before suit of the sum he considered 
due nor deposited that sum in Court during 
the trial. But the plaintiff's costs were dis- 
allowed in toto for the following reasons:— 

“The letter and the acknowledgment filed 
by the defendant clearly show that the plaint- 
iff is to blame for this litigation. 1f he had 
gone to the defendant as he was accustomed 
to do, this suit would not have been filed, 
as the defendant was ready to settle the 
matter before coming to Court.” 

The general rule as to costs is that 
they should follow the event, This is 
plain from section 35 of the Civil Procedure 
Code, and was also held in Musammat Uma 
v. Musammat Kallu (1). The lower Court 

has stated in writing its reasons for not 
following this general rule and so far has 
complied with section 35 of the Code. The 
plaintiff-applicant’s , contention, however, 
is that the reasons given find no adequate 
support in the facts on record, and if this 
is correct, this Court should, I think, 


interfere on the principle laid down in 
- Bhatyalal v. Jamnadas (2), 
Now it is not contended that as a 


matter of law the plaintiff was bound to 
attend at the defendant’s bungalow to 


(1) 80. P. L. R. 185. 
(2) 11 O. P, L, R. 91, 
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'lemand payment. Under the - deception “tO. 
section 64, Negotiable Instruments. Act, 


1881, no presentment of the note was 
necessary in order to make the defendant 


chargeable thereon. The words '"on 
demand” do not constitute a condition 
precedent, but merely import ‘that the 


debt is due and payable immediately, and 
it is for this reason that the -period of 
limitation applicable runs from the date 
‘of the instrument, not from the time of 
the demand: see Article 73 of the first 
Schediile to the Indian Limitdtion Act, 
1908, ` Jeaunissa Ladi Begam v. Maniki 
Khursetjt (8) and Perumal Ayyau v. Alagiri. 
sami -Bhagavathar (4). The law of England 
is the same and will be fonnd stated in 
Byles on' Bills (page $21, 
and in Norton v. Ellam (5). In both 
countries, however,. the creditor who 
commences an action without having first 
demanded payment may properly be, 
saddled with the costs of the trial, if the 
debtor was all along willing. to ‘pay: see 
Macintosh v. Haydon (6). In so far ‘as the 


plaintiff had as'a matter of courtesy been, 


acdustomed to visit the defendant personally 
to state “hig claims, the defendant had: 
ample notice before suit that this should 
no longer be expected. There is really 
no room ‘for any suggestion that the 
defendant did -not know what he had to 
pay. The ‘plaintiff’s servant was ready to. 
show the accounts, and no accounting was 
in fact necessary, seeing ‘that even up to 
the date of the lower Court’s judgment 
no^payment was ever made. It is. not 
suggested that the defendant did not know 
the date or amount of the noté .or the 
rate of interest he had agreed to -pay, and 
under the ‘general rule embodied in section 
49 of the Indian Contract Act, it is for 
the debtor to seek out the creditor for 
purposes of performance: see Ganesh v. 
Sidhakaran (7). Had the plaintiff complied 
with the defendant’s request, it.iscertain.that 
the parties would not have agreed as to the 


(3) 7 BH. C. R. 36 at p. 38. 

(4) 20 M. 245 at p. 248; 7 M. L. J. 222, 

(5) (1887) 6 L. J. Ex. 121; 2 M. & W. 461; 1 M. & 
H. 69; 1 Jur. 483; 46 R. R. 646; 150 E. R. 838 

(6) (1826) 27 R. R 707; Ryan & Moody 362. 

(T) 13 0. P. L. R. 74 at p.77, 
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17th edition), 


à 


‘less certain that. the 


"would not in fact have done -so. 
the latter point, I need only refer .to thé 
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amount payable’ ‘by-way of interest, and -no 
-defendant,, However, 
discharge his debt, 
.As “to 


‘ostensibly willing to 


facts tbat nothing was paid inio Court 
at the trial under Order XXIV of -the ‘first 


‘Schedule io the Civil Procedure ‘Code, and 


that at the defendant's request the décree 
was for payment by two instalments, 
the first not falling due ‘till nearly a month 
after conclusion of the trial. -Having regard 
to the illustrations in rule 4 (2) of the said 
Order, Tam clearly cf opinion thàt in a case 


-like the present it'was improper to ‘deprive 
-the plaintiff of all his costs, 


The defendant 
should have tendered what he considered 
due, and just-as he has heen made to pay 


interest up -to * the date of the suit, so he 


should be ordered to pay so much. of the 


plaintiff's! costs -as corresponds necessarily 


to ‘the latter’s success, namely, Court-fee 
(Rs. 48).o0n the sum decreed, Pleader’s fee 
(Rs. 31.8.0) on the said sum, Court-fee 
(S annas) on the wakalatnama,.and process-fee 


(8 annas) for summons to the defendant, 
total Rs. -80:8.0.. ..No more than this is asked 


for by the plaintiff in this: Court. 


Thedecree of the Small Cause Court ‘is 
modified by substituting for the direction that 
each party do bear his own costs a direc: 
tion ‘that “the defendant do pay ‘Rs. 80-8-0 
out of the plaintiffs costs and that other- 
wise costs be borne as incurred. The 
defendant will pay the ‘costs of the -applica- 
tion to'this Court. Tallow Rs. 15 as Pleader’ ‘3 
fee. 

Decree modified. 


ALLAHABAD HIGH COURT. ` 
First APPEAL FROM Oroer No. 112 or 1915. , 
November 15, 1915. 
Present:—Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir P. C. Banerji, Kr.. 
‘ HAR PRASAD—Derenvaxt— 
APPELLANT 
versus 


.MUKAND LAL-—RzSPONDENT, à 
U.P. Land Révenwe ‘Act (IIT of 1901), ; sê. 111, 12— 
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HAR PRASAD 9. MCKAND LAL. 
‘Partition—Party required to file civil’suit—Failure to 
file civil suit—Order—-Appeal-—Jurisdiction, 

'.The applicant applied in the Revenue Court 
against the defendant claiming partition. The 
defendant objected that the applicant's sharo was 
less than what he claimed. The Collector made an 
order under section 111 of the Land Revenue Act, 
requiring the defendant to bring a suit in‘ the Civil 
Oourt within three months to determine the question. 
This was not done. After the expiry of .three 
months, the case again .came up before the 
Collector. The defendant alleged that the decision of 
the Civil Court for partition in respect of the 
non-revenue paying property:of the parties had 
‘settled the question. The Collector overruled this 
objection. The defendant appealed to the District 
Judge: 

Held, that no appeal lay to the District Judge. 

First appeal from an order of the District 
Judge ‘of. Saharanpur. 


c Mr: Nihal Chand, for the. Appellant. 
: Dr.. Surendro Nath Sen, for the Respond. 


<- JUDGMENT —This appeal arises under 
the ‘following circumstances. Mukand Lal 
presented an application in the Revenue 
Court against Har Prasad, alleging that he 
was entitled to 2ths of the recorded property 
"nd claiming partition. Har Prasad filed 
an objection that  Mukand Lals share 
was.only one-half and the other half 
belonged to him. This matter having come 
before the Collector he made an order 
under section lll of the Land Revenue Act 
requiring Har Prasad to bring a suit in 
the Civil Court within three months to 
determine the question. Har Prasad never 
brought any such suit. -He alleges, however, 
that there was pending in’ the Civil Court 
a suit for partition brought by Mukand 
Lal in respect of non-revenue paying pro- 
perty, and that it was decided in that suit 
that they constituted a joint Hindu family 
and were, therefore, on partition entitled to 
all the joint property half and half. After the 
expiry of three months when the case again 
came before the Collector, it was found 
that Har Prasad had not complied with 
the order. He tried to make out that the 
finding of the Civil Court bad settled 
the question. The Collector made an order 
in which he stated that the Civil Court’s 
decision had nothing to do with the 
revenue-paying property. The Collector 
accordingly overruled the objection which 
had been filed by Har Prasad. Against this 
order Har Prasad filed an appeal. in the 
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District Judge’s Court. The District Judge 
held that no appeal lay to him and returned 
the memorandum of appeal for presentation 
to the proper Court. Section 111 of the 
Revenue Act provides that when an objection 
is made by a recorded co-sharer involving 
a question of proprietary title, one of threa 
courses is open to the Collector; he may 
either decline to grant the application until 
the question be settled by a competent 
Court, or he may require any party to the 
ease to institute a snit in the Oivil Court 
within three months to settle the question 
or he may proceed to enquire into the 
merits of the objection himself. Clause 
(3) provides that if this last-mentioned 
course is adopted the Collector is to follow 
the procedure laid down in the Code of 
Civil Procedure for the trial of original 
suits, and in that case an appeal lies to 
the District Judge (Section 112). It is 
clear that no appeal lies to the District 
Judge when the Collector makes an order 
under elauses (a) and (b) of section 111 (1). 
Clause (2) provides that if the Collector 
requires a party to bring a suit within 
three mouths and he fails ta comply with 
the requisition, the Collector must decide 
the question against him. It is contanded 
on behalf of the appellant that he substantial- 
ly complied with the order of the 
Collector directing him to institute a suit. 
We find that all he did was to put ina 
defence to the effect that the family was 
a joint family and that the suit should be 
dismissed on the ground that all the family 
property had not been included in the suit. 
It is stated (probably correctly) that the 
result of this defence was that Mukand 
Lal’s suit for partition in the Civil Court 
was dismissed. In our opinion what Har 
Prasad did was in no way a compliance 
with the order of the Collector directing 
Har Prasad to institute a suit in the Civil 
Court within three months. Even if we 
assume that Har Prasad substantially: 
complied with the order of the Collector 
and that the latter should have decided 
in favour of Har Prasad, the section does 
not provide for an appeal in such case t» 
ihe District Judge. We think the Court 
below was right. We accordingly dismiss 
the appeal with costs, 
Appeal dismissed, 
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RAMAN CHETTY t. A. Y, P. FIRM. UDAI BHAWAN SINGH V. MANAGER, KAYASTHA PATHSHALA, 


LOWER BURMA CHIEF COURT. 
Civit MisogLLANEOUS ÁPPEAL No, B9 or 1915. 
September 7, 1915. 
Present;— Mr. Justice Ormond and 
Mr. Justice Twomey. 

A. K, R. M. S. RAMAN CHETTY— 
APPELLANT 
versus 


A. V. P. FIRM—Insonvent—ResronDent. 

Provincial Insolvency Act (HI of 1907), s. 22— 
Receiver—Court’s functions—Remedy of purchaser in 
auction. 

Section 22 of the Provincial Tnsolvency Act does 
not contemplate that w lengthy inquiry should be 
held in a complaint against the irrrgularities of a 
sale held by a Receiver in an insolvency case as if 
the matter was a regular claim for specific perform- 
ance. Under that section the Court simply ratifies, 
reverses ormodifies the executive acts of its officer 
and any order under that section does not preclude 


, & party from pursuing his ordinary remedy by a 


suit for specific performanos against the Receiver. 


Mr. S, N: Sen, for the Appellant. 


Mr. C. B. Connell, for V. T. Sithambaran 
Chetty, Creditor. 
Mr. Chari, for S. H. Chetty firm, Creditor. 


JUDGMENT.—The firm of A. V. P. at 
Moulmein was declared insolvent. A Receiver 
was appointed to sell the assets. There was 
some immoveable proporty in the Ramnad 
District. The Receiver at Moulmein appointed 
the Officiel Receiver of Ramnad and Madura 
to sell the property as his agent. The 
property was put up for auction at Madura 
and the appellent was the highest bidder. 
Complaints were made to the Receiver at 
Moulmein and also to his agent, the Official 


Receiver of Madura, that the property had - 


been sold for less than its value, owing 
to the sale not having been properly publish- 
ed. The Receiver at Moulmein accordingly 
refused to complete the sale and convey 
the property. The appellant applied to 
the District Judge of Amherst ander section 
22 of the Provincial Insolvency Act to 
order the Receiver to complete the sale. The 


. learned Judge after reading the report of the 


Receiver and the correspondence between the 
Receiver and his agent, the Official Receiver 


of Madura, refused to interfere with the. 


aclion of the Receiver; and the appellant 
now appeals from the-District Judge’s order 
of refusal. 

He complains that a proper enquiry was 
not held under seetion 22 and that he was 


not given the opportunity of adducing 
evidence that the sale was unconditional 
and that the proclamation of sale was duly 
published. Section 22 does not require the 
Court to hold any enquiry. The section 
does nob contemplate thata lengthy enquiry 
should be held as if the matter was 
a regular claim for specilie performance. 
Under that section, the Court simply ratifies; 
reverses or modifies the executive acts of 
its officer; and any order under that section 
does not preclude a party from pursuing 
his” ordinary civil remedy. The District 
Court was of opinion prima facie that the 
sale had not been properly advertised ; that 
the purchaser, the appellant, was very 
probably acting on behalf of the insolvent, 
and that it was throngh the action of the 
insolvent that the inadequate price was 
obtained. The Court apparently overlooked 
the statement of the Official Receiver of 
Madura in his letter to the Receiver at 
Moulmein, stating that the sale was made 
subject to confirmation of the Receiver at 
Moulmein. In that case, the appellant has 
no cause to complain; the Receiver at 
Moulmein has thought fit not to confirm 
the sale. Under section 22, the Court 
would be entitled to accept that statement 
by the Official Receiver of Madura as a 
fact, without postponing the enquiry to 
enable the complainant to adduce evidence 


to the contrary. The appellant has the 


remedy by a suit against the Receiver for 
specific performance, if he is so advised. 


This appeal is dismissed with costs, three 
gold mohurs, 


Appeal dismissed. 


COURT OF THE BOARD OF REVENUR, 
UNITED PROVINCES. 
Revenon Perron No. 8 or 1912-13 oF 
ALLAHABAD DISTRICT. 
August 22, 1913. 
Present: —Mr. Baillie, S. M., and 
Mr. Tweedy, J. M. 
UDAI BHAWAN SINGH—DEFENDANT— 
APPELLANT 
ji CETSUS 7 
MANAGER, KAYASTHA PATHSHALA 


— PLAINTIFF—- RESPONDENT. 
- Agra Tenancy Act (II of 1901), ss, 18, 58— Bjectmen 


“Vol, XXXI] 


LA AUNG 9. MAUNG 60. 


of father ~ Land re-let to minorson —Joint family— Gon- 
tinuous possession—- Occupancg right. 1 

. When a father was ejected under section ^8 of the 
Tenancy Act and immediately after the land was 


leased to his son aged sixteen . who was joint with 
his father: ; 

Held, that the re-letting was infact a re-admission 
of the father to the holding within the meaning of 
section 13 of the Tenancy Act. 


Second appeal from the order of the 
Commissioner, Allahabad Division, dated the 
8rd October 1912, reversing that of the 
Assistant Collector of Allahabad District, in 

. the case of ejectment. 
JUDGMENT. 

Battie, S. M.—( August 18ih 1913.) —The 
father of appellant was ejected by a suit in 
1904 from the land now in question., A 
lease was then given in the name of the 
appellant, who appears to have been from 

- the evidence at thetime 16 years of age 

-and who was certainly joint with his father. 
It appears to me to be beyond doubt that the 
re-letting was in facta re-admission of the 

“father to the holding within the meaning of 
section 13 of the Tenancy Act and as it took 
place within‘a year from the date of the 
ejectment, there was no break in the con- 
tinuity of the occupation of this land. To 
hold otherwise is to provide an obvious and 
easy method of making the provisions of 
section 13 useless. The father has since 
died and the son ‘succeeded him in the hold. 
ing. 

I would allow this appeal, cancel the 
order of the Commissioner and restore that 
of the Court of first instance. Costs on 
respondent. ` i 

TwgEDY, J. M:—-The son to whom the lease 
was given was a minor and incapable of 
making contract and this important point 
was not noticed by the: Commissioner He 


had also no separate holding and was joint, 


with his father. In view of this fact and 
considering. that the lease was a wholly 
invalid document, I am prepared. to agree in 
holding that the father was re-admitted to 
the tenancy and I would decree the appeal. 


Appeal allowed, 
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LOWER BURMA CHIEF COURT. 
Spectat SEcoxp Civiu Appaat No. 19 or 1915. 
December 9, 1915. 
Present:— Mr. Justice Maung Kin. 

LA AUNGC-—-APPELLANT 


versus ? 


MAUNG SO-—HBESPONDENT, 

Morlgage—Redemption, suit for--Burdea of proof— 
Court's duty in such cases. 

In a suit for redemption, the plaintiff when he 
is put to strict proof and is out of possession, must 
stand or fall by the strength of his evidence and 
cannot depsnd upon the weaknass of his adversary’s 
case. In such cases it is absolutely wrong to deal with 
the case of the defendant first and prove itto be 
worthless and then turn to that of the plaintiff. 
The Court should see whetner the plaintiff has dis- 
charged the burden lying upon him; his case can. 
not ba held to be true because the defendant has 
failed to prove his defence. [p. 895, col. 2.] 

Ma Ya v. Maung Kyaing, B.S. J. 492; Po Shwe Aung 
v. Po To Bya, B. S. J, 494, referred to; 


. Mr. J. E. Lambert, for the Appellant. 


JUDGMENT.—The respondent Maung 
So sued the appellant La Aung for redemp- 
tion of two pieces of land. Maung So’s case 
was that his mother, Mi Than Da Bon, mort- 
gaged the lands to her brother, Maung 
Hnaung, some 25 years ago for the sum of 
Rs. 200 on condition that Maung Hnaung 
should take possession of the lands and 
enjoy the profits thereof in lieu of interest on 
the loan, Both Mi Than Da Bon and Maung 
Hnaung are dead. La Aung is Maung 
Hnaung’s son. In his defence he says tnat 
he does not know whether there was a mort- 
gage or not and puts the plaintiff to strict 
proof thereof. 


Now, the onus of proof is very heavily on 
the plaintiff, so much so that he must stand 
or fall upon the evidence he produces and 
cannot depend upon the weakness of his ad- 
versary's case. See Ma Ya v. Maung Kyaing 
(1) and Po Shwe Aung v. Po To Bya (2). In 
a case like this, it is absolutely a wrong 
method to deal, as the lower Appellate Court 
appears to have done, with the case of the 


` defendant first and prove it to be worthless 


and then turn to that of the plaintiff, as if the 
Court had to say whether the one or the 
All that the 
Court has to do is to say whether the plaint- 
if has discharged the onus which is upon 
him, his case cannot be held to be true 


ISHAR DUTT V. MUSAI DUBE. 


because the defendant has. failed to prove his 
.defence, nor can one relax the sirietness with 
which one has to approach the plaintiff's 
case because of the weakness of the 
defence. . 

Let us now consider the evidence adduced 
by the plaintiff. 
~ He himself says. that-he was present at 
the mortgage but does not say. who else was 
‘present. Atany.rate, he has not produced 
any: witness who- was present .on the 
occasion: 
i Obviously, his evidence alone is not suff- 
tient. His witness Thauk Ka Pyu says 
„that, though he was. not present when the 
loan: was given, he one day heard Mi Than 
Da Bon say to Maung Hnaung, “You can 
enjoy the lands, but you:must give me back 
the lands when I want to redeem- them." 


*? He also says that, when he heard this, the 


money had been paid 2 or 3 days before. 
What led to this statement by Mi Than Da 
Bon and how the witness knew that the 
inoney had been paid, the record does not 
Show. When he gave the evidence he waa 
49. So- he must have been 24 or so 
when the transfer of'the land took place. 
Even if he was present when there was a 
conversation between Mi Than Da Bon and 
Maung Hnaung about the lands, it is difficult 
fo see how he could remember the terms of 
it 25 years afterwards, when we know that 
He could not have been-—he does not say he 
was —called in to witness a transaction which 
was going to take place. On reading his 
evidence carefully, one gets the idea that he 
must have been, if at all, present quite casn- 
ally, so that there would be no reason why 
he should afterwards remember anything 
at all about it. I consider his evidence 
worthless. : 


Some reliance has been placed upon the 


admitted fact that Maung Hnaung shortly — 


before his death said that the plaintiff might 


Be allowed to redeem, the property. In my. 


judgment this does not prove the transfer to 
be a mortgage. Maung Hnaung and Mi 


Than Da Bon were brother and sister and. 


it might be that Maung Hnaung wanted his 


uephew, the plaintiff, to. have. his. mother’s- 


lands, if he could pay the money.for. which 
the transfer was made. The issue involved 
cannot be held to be proved by such evidence 
of admission alone. 


à 
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I hold that the plaintiff has failed to prove 


-his* case. 


The decree of the lower Appellate Court. is 


reversed. The ‘respondent’ will pay costs 
,throughont. PNE ed ee at 


~ Decree-réversed. ^ 





ALLAHABAD HIGH COURT. 
SEcoxp Civit APPEAL No. 1561 or 1914. 
November 15, 1915: 

Present: Myr. Justice Piggott. . 
‘ISHAR DUTT AND ANOTHER —Poaintires—. 
APPELLANTS ^ 
versus 
MUSAI DUBE AND oragga8—DEFENDANTS— 


RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XLI, r. 
Appeals, separate, by two sets of defendants ay ee 
by one set, dismissal of—Appeal, heaving of, by other 
sel — Discretion of Court to dismiss suit as against all 
defendants, 

The plaintiff filed a suit for possession. against two 
sets of defendants and obtained &dooreo in, the 
first Court. Both the sets of defendants. filed 
separate appeals on differont dates. Tho appeal 
filed by one set of . defendants was heard und. dis- 
missed. Subsequently the appeal filed by the other 
set of defendants was taken. up. The Additional 
District Judge who heard, the latter-appeal being 
of opinion that the plaintiff had. no title, to the 
property, dismissed ‘the suit as against all the defend. 
ants: : 

Held, that the Judge had the discretion under 
Order XLI, rule'4, of the Civil Procedure Code to 
dismiss the suit as against both sets of defendants. 
Fp. 888, col. 1.] 

Second . appeal from the decision of the 
Additional District Judge of  Gorakhpur, 
dated the 26th May 1914. | 

Mr. Parmeshwor Dayal, forthe Appellants, 

Mr. Girdhari Lal’ Agarwala, for the Re. 
gpondents, . 


JUDGMENT.—This is an appeal by the 
plaintiffs in a suit for recovery of , pos: 
session over  immoveable property. In 
the array of parties. originally? impléaded 
there were five defendants of the-first party, 
seven defendants of the second party and 
one. defendant. of the third party. Of this 
last it is sufficient to say that she was 
alleged to have a joint right with the 
plaintiffs to the property in suit, and was 
impleaded because she declined to join in the 
suit The plaint does not disclose any 
difference in the position of the defend: 
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ants first party and. the defendants second 
party excepi. in so far as it alleges 
that the defendants first party have filed 
a collusive suit against the. defendants second 
party. On. the question of the _exist- 
ing’ possession over the property in suit 
the. plaint merely says that the possession 
of the defendants first party and second 
party is wrongful, Thé Court of first in- 
stance decreed the suit on the 20th of 
September 1912. Separate appeals were 
filed by the defendants first party and. by 
the defendants second party. The appeal 
of’ the- former was filed on the 18th of 
November 1912 and that of the latter was 
filed on. the 26th of November 1912. . This 
appeal’ was transferred to the Court‘of the 
Additional District Judge of Gorakhpur 
sitting. at Basti’ and was dismissed by him 
on the 4th of February 1913. In the mean- 
time ‘the appeal’ of the defendants first’ party 
Yemained pending, its connection with the 
other appeal having apparently been'overlook: 
ed: It was, however, transferred to the Court of 
the. Additional ' District Judge and. was 
disposed of on the 26th of May 1914 by 


the successor’ of the learned Additional 
District Judge who had dealt with the 
appeal’ of the defendants second party, On 
the most important issue of fact in the 


case; an issue which involved the entire 
title of the plaintiffs to the. property. iti 
dispute, the learned Additional Judge who 
held charge of that office in the month 
of May 1914, came to a conelusion dia- 
metrically opposite to that arrived at. by his 
. predecessor in the month of February 
1918. Finding that the plaintifs had 
failed to prove their title to the land in 
dispute he accepted the appeal of the de- 
fendants first party, and dismissed. the suit 
altogether. The plaintiffs have come to 
this Court in second’ appeal.- The plea 
taken to the effect that the District. Judge. of 
Gorakhpur. had. no jurisdiction to decide the 
‘appeal. seems: tò- be based on some misap- 
‘prehension. Tbe plea to tlie.effect that the 


decision of February, 4th, 1913, operates. ab. 


res judicata against the: defendants first 
‘party seems to me quite unsustainable: It 
was a decision ‘to: which: they ‘were mo 
parties, ‘and’ it: was actually. arrived at 
while the. question in issue was ander 
&djudication -on the appeal- filed by them 
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on November 18th, 1919. It was further 
contended’ that, in any case, the Additional 
District Judge who decided the appeal of 
the defendants first party ought not to 
have dismissed the plaintiffs’ suit altogether, 
but should’ have so framed’ his decree as to 
maintain for the plaintiffs the benefit of 
the dismissal of the appeal brought by the 
defendants second party. The course taken 
by this litigation in the lower Appellate 
Court was certainly unfortunate and the 
result arrived at appears anomalous. Never- 
theless T am not clear that the plaintiffs 
are entitled to any relief from this Court. 
They are themselves mainly responsible 
Sor the curious result of the litigation in 
the lower Appellate Court. The defendants 


“first party and the defendants second party 


had each availed themselves independently 
of a right undoubtedly secured to them 
by Order XLI, rale 4 of the Code of’ Civil 
Proeedure, that is to say, each set of de- 
fendants had appealed from the whole 
decree, on the ground that the said decree 
proceeded upcn a ground which was common 


as against all the defendants. There is 
no necessary presumption that either seb 
of defendants was cognizant of the filing 


of the appeal by the other set. The plaint- 
iffs: on the other hand must have received 
notice: of both the appeals, and it was 
apparently remiss on their part, as it was 
certainly unfortunate for them, that they 
did not invite-the attention of the Court 
below to the advisability of hearing both 
the appeals together. As matters turned out 
the Additional District Judge who took cog- 
nizance in the month of May 1914 of the 
appeal filed. by. the defendants: first party 
was possessed of the discretion reserved to a 
Court of Appeal by Order XLI. rule 4, above 
referred to. Having decided against the 
plaintiffs a point which went to the 
root of their title, it would certainly have 
been anomalous for him to so frame 
his decree as to allow the plaintiffs tn 
claim possession against one set of de- 
fendants. Jf the defendants second party 
had never filed an appeal atall the deci- 
sion of the Court of first instance would 
have become final against them. . Yet 
the Appellate Court would have beeu 
clearly entitled: to- exercise, ón the appeal 
of the defendants first party, the “discretion 
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conferred upon. it by Order XLI, rule 4, 
Civil Procedure Code. There is no provision 
of law which lays down that this discre- 
tion is taken away in the event of an 
unsuccessful appeal by one defendant or 
set of defendants, and I do not find my- 
“self able to formulate any principle of law 
which would take away that discretion. 
The dismissal of the appeal filed by the 
defendants second party in no way affects 
the principle that the decree of tha Court 
of first instance had not become final 
against the defendants first party so long 
as their appeal against the same remained 
undisposed of on the file of the Addi- 
tional District Judge of Gorakhpur, and 
if -that decree had not become final it 
remained subject to the discretion con- 
ferred upon an Appellate Court by Order 
XLI, rule 4, Civil Procedure Code. This 
appeal, therefore, fails and is dismissed with 
costs. 
pem dismissed, 


LOWER BURMA CHIEF COURT. 
Civiu Rererence No. 10 or 1915. 
November 22, 1915. 
Present:—Mr. Justice Ormond and 
Mr. Justice Twomey. 

M. MEYER—Appticant 
versus 


: Mars. C. LEA— RESPONDENT. 
_ Alien enemy—License to trade - Suits, right to bring. 

An alien enemy who has been licensed to trade 
in British India, has access to the Courts and may 
bring suits. 

Schaffenius v. Soldberg, (1915) T. L. R. 31, referred 
to, 

FACTS of the case appear from the 
following Order of Reference made by the 
Judge, Small Cause Court, Toungoo:— 


“The facts of the case are, that one M. 
Meyer, who is a Turkish Jew, born in 
Bagadad, in Asia Minor, files a suit for the 
recovery of a sum of Rs. 13-8-0 due by the 

. defendant Mrs. Lea, for balance of price 
of the goods sold and delivered to her by the 
_ plaintiff. 

-The defendant admits ‘purchasing goods 
-as alleged by the plaintiff, but she denies 
Uwing any sum tothe plaintiff, as she has 
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fuly discharged her debt. She also con- 
tends that the plaintiff being an alien 
enemy, has no right to sue. 

The plaintiff obtained on the 21st April 
1915 a license to continue his business of 
a shop-keeper. The license does not indicate 
that the plaintiff can institute a suit ina 
Court for the recovery of any sum. From 
reading the licénse of the plaintiff, I am of 
opinion that the plaintiff has no right to 
sue, but I am doubtful whether I am correct 
in my view. 

I, therefore, most respectfuly beg to refer 
this point for the decision of the Hon’ble 
Judges of the Chief Court, under Order 
XLVI, rule 1 of the Code of Civil Pro- 


cedure.” 


JUDGMENT. 
. Onmuosp, J.—ln view of the decision in 
Schaffenius v. Soldberg (1) I would -answer 
the question referred to this Court in the 
Affirmative. 

Twomey, J.—It is quite clear from the 
case cited by - Mr, Justice Ormond that 
an “alien enemy” who has been licensed 
io carry on his trade or business in 
British India has access to the Courts and 
may bring a suit. Meyer may, therefore; 
sue. ` 

Reference answered in affirmative 


^ (1) (1915) T. LR. 31. 
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LOWER BURMA CHIEF COURT. 
SPECIAL Secoxp Civiu Appear No. 357 
or 914. 

November 25, 1915. 
Present;— Mr. Justice Ormond. 
ATAMU aes hate oe 

versus 
KALU —DrrsNDANT— RESPONDENT. 

Lessor and lessee— Land. let out by person having no 
title— Suit for rent, maintainability of—Jurisdiction. 

A person who lets out land to another, can recover 
rent from him, though he has no title in law to the 
land, and Civil Courts have jurisdiction to entertain 
suits for such rent even though the land be Govern- 
ment waste land. [p. 889, col. .] 

Maung Naw v. Ma Shwe Hmat, 80 Ind, Cas. 772; 8 
Bur. L. T. 191 (F. B.), referred to. 

Mr. Oampagnac, for the Appellant. 

Mr, Sin Hla Aung, for the Respondent. 


JUDGMENT.—The plaintiff sued ihe 
defendant to recover Rs, 25 rent in respect 
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of 5 kanies of grazing land let out by 
him to the defendant. The defendant 
denied that he had agreed to pay any 
rent to the plaintiff and alleged that the land 
. was Government waste land. The Township 
Court gave a decree to the plaintiff. On 
appeal, the District Court remanded the 
case to the Township Judge to enquire in 
his capacity as Revenue Officer whether 
the plaintiff had acquired the status of a 
landholder. The, Township Offizer found 
that ib was Government waste land in 
„occupation of the plaintiff who had not 
acquired the status of a landholder and 
reported to the District Court, who then 
dismissed the suit on the ground that 
Civil Courts have no jurisdiction. Plaintiff 
now appeals. 


. The question whether the plaintiff had 
acquired the status of a landholder does 
not arise in' this case, and from the recent 
Full Bench decision in Maung Naw v. Ma Shwe 
Amat (1) it is clear that if A lets out land 
to B, though he has no title in law to 
the land, he can recover rent from B (i. e. 
defendant). . The Civil Courts have jurisdic- 
tion in the present case, even though. the 
land was Government waste land. It is 
contended by the respondent's Advocate that 
there is no sufficient evidence to establish 
the tenancy between the defendant and tbe 
plaintiff. Plaintiff's case, I think, is that 
he bought this land from Abdul Ywathugyi 
‘who, perhaps, was Abdul Gafur referred to 
in the cross-examination of the <nd witness 
for the defendant. The only evidence that 
-the plaintiff produced to show that there 
was an agreement by the defendant to pay 
him rent for this land, is the evidence of 
two witnesses who say they went with 
the defendant to the plaintiff and agreed 
to take a certain number. of kantes at 
Rs. 5 a kant for grazing. If the land 
was Government waste land in the ordinary 
. sense, 7. e., not occupied b, any one, there 
is a strong presumption that one individual 
would. not agree to pay rent to another 


individual for such land. Plaintiff should ` 


‘have called the previous owner or occupier 
‘of this land from whom, he says, he bought 
ii; and he could probably have called 
‘previous tenants of his. The evidence is 


i (1) 80 Ind, Cam 772; 8 Bur, Ls T, 191 (F. B.) 
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very meagre, as it stands, asto any agree- 
ment by the defendant to pay rent; and 
it would appear that the land in fact is 
Government’ waste land. In my opiniun, 
the plaintiff: has not made ont his case, 


T, therefore, dismiss the appeal with costs. 


Appeal dismissed. 


— 


COURT OF THE BOARD OF REVENUE 
UNITED PROVINCES. 
Revenon Petition No. 10 or 1913-14 or 
FAnRUKHABAD DIRTRIOT, 
Marck 26, 1914. 
Present:—Mr. Baillie, S. M., and 
Mr. Tweedy, J. M. 
‘ HARI AND OTHERS—PLAINTIFFS-—Á PPRLLANTS 
versus 

SRI THAKURJI MAHARAJ:—DEFENDANT 
: — RESPONDENT. 

Agra Tenancy Act (IL of 1901), s. 48—Enhancement 
of rent, suit for-—Ememplar area—Prevailing rates— 
Procedure. 

Where in a suit for enhancement there was 
nothing on the record to give information ag to 
how the rates applied were obtained or what was 
the exemplar area accepted or how the rates were 
worked ont: 

Held, that there was no proper trial by the 
Court below, inasmuch as the tenants were entitled 
to demand that the enquiry - should conclusively 
show that the rates applied were actually the rates 
Lp. 890, col. 1.] 

: Second ‘appeal from the order of the 
Commissioner, Allahabad Division, dated 
the 13th August 1913, modifying that 
of the Assistant Collector, Farrukhabad 
District, in the case of enhancement of rent 
under section 43 of Act II of 1901. 

JUDGMENT. 

Barre, S. M.— (March 20th, 1914.) —In this 
case bcth parties appeal against certain rents 
fixed-in the Commissioner’s decision. The 
appeal by the zemindar is in regard 
to petty recuctions made by the Commission- 
er in connection with whieh it cannot 
possibly be suggested thatany question of 
law is involved. That appeal is dismissed. 

As regards the tenant’s appeal, the Com. 
missioner records thatthe officer who made 
the original enquiry and the officer to whom 
the work of enhancement was transferred 
both visited the village. The first officer 


] made a careful record regarding each of the 
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fields in question, noting those in which 
there. was reason for not applying general 
mates. Apart from this, the information 
asto “how the rates applied ` were obtained is 
‘practically ml, There is a pencil slip in file 
showing the rates, but I can find nothing 
which makes. it clear what the exemplar area 
accepted was or how the rates were worked 
out. The rent of the appellants was enhanced 
in Court some 10 years ago and the rates now 
applied give an enhancement of something 
close on 50 per cent. in several holdings. That 
áceupàney rents: could rise 50 per cent. in 10 
years is a. proposition which cannot be 
aceppted. It is possible that the former rent 
was unduly low, but in the circumstances 
the most definite .and clear evidence of the 
propriéty of: the rates assumed is necessary. 
It is not sufficient’ to hold, as the Com- 
missioner has done, that because the officer 
trying the case was careful, tbe result must 
be correct. The tenants are entitled to 
demand that the enquiry should conclusively 
‘show: that the rates applied are actually: the 
"Yates prevailing amongst the occupancy 
-tendnts-of the. neighbourhood, It. seems to 
cme. impossible to. uphold the decision- in the 


' present’ case. 


© [would cancel the orders of both the 
lower: Courts. and direct, that the case be 
‘restored for-héaring and decided by the 
‘analysis of the occupancy rental of a sufficiont 
“number of neighbouring and similar - villages. 
,- Costs will follow the final issue. 


Tweevy, J. M.—I entirely agree with the 
“proposed order. The defects pointed: by the 


Senior Member in his judgments of the 


‘Courts are found frequently in enhancement 


cases and vitiate the whole proceedings. The’ 


judgment of the Court of first instance must 
eshow clearly the area’ ‘of the exemplar 
numbers and how far-they correspond with 
‘the fields in dispute and must show that 
the. rates devolved really are “ prevailing." 
-vates. consider that the- decision of the 
Assistant Collector is based on no evidence 


"and that there has been no proper ‘trial. 


: . Appeal allowed; Case remanded. | 


` LOWER BURMA CHIEF COURT. ^. 
SPECIAL Seconp Crvin Appear No. 16 or 1915. 
= November 5, 1915. 

~ Present:—-Mr. Justice Parlett. 
MA THIN—PLAINTIFF—ÀPPELLANT 
. versus 
-H. M. YASSIM ano TTE 
— RESPONDENTS, 

Registvation det (XVI of 1908), s. 17 (1) (b)— 
Agreement to re-sell--Consideration—Offer kept open 
till certain time, effect of. 

Whoré A sells a house and site for Rs.. 1,500 to Bby 
a rogistered-deed and-B on the same or the following 
day agrees to sell the property to A for the same 
amount i in writing, B's agreement is compulsorily‘ 
registrable as it is not merely an agreement to sell 
which does not require registration, but is one which 
creates a right of redemption for that amount, [p. 
891, col. 1.7 

Mutha  Vehkatachelapaté v. Pyanda Venkatachela- 
pati, 27 M. 348; Suraj Pershad v. Phul Singh, A. W., 

N. (1906) 180, referred to." 

An offer to sell and'to keep tho offer open toa 
certain day is nudum pactum and can‘ at any time 
before acceptance bo recalled . (p. 891, col. 1:] 

. Mr, Villa, for the Appellant. 

Mr. Génwalla, for the Respondents. 

JUDGMENT.—On 24th September 1912, 
appellant sold a house and.site.to one.Babu 
for Rs. 1,500. by registered-deed. On.-the 
same or the, following day Babu gave 
appellant a promise in writing. to the 
effect that he agreed'to sell to. her- the 
same house and. ground provided she 


“at any time paid him Rs. 1,500.. Babu 


died on. 27th July 1911; his widow Ma 
Gho.sold the property to: the. respondents. 
‘Appellant then sued the-regpondents.- for 
specific performance ‘of “Babu’s promise to 
sell the property to her, and‘obtained a 
decree that- they: should convey the pro. 
perty :to her within one month in payment 
of ‘Rs. 1,500. On appeal this: decree was 
reversed and the suit was dismissed on.the 
ground that Babu’s agreement .was inadmis: 
sible in evidence for want of registration, 
Plaintiff now appeals. It. is agreed that 
‘as & contract for the. sale of immoveuble 
-property does not create any interest in 


.sueh property, such contract if in writing 
is not compulsorily regisirable under section 


.17. Looking, however, at. the- substance: of 
‘the matter. it appears to me that. the 
‘effect of the agreement set up would’ be to 
:ereate a vight of redemption of the- pro- 


iperty: for. Re, 1,500 in favour of the 
` appellant, whether absolutely as the agree- 


ment: in- its- terins Amplies,: or. for. à term 
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ef 10, years as appellant alleges was swb- 
sequently agreed between them. orally. In 
either case I consider the writing falls 
within the meaning of section 17 (1) (b) 
of the Registration | Act,.- and, therefore, 
requires registration. The case -appears to 
me to be similar.to Mutha Venkatachelapat: 
v. Pyanda Venkatachelapati (1) and Suraj 
Pershad v. Phul Singh : (2). On: other 
grounds, moreover, I. am of opinion that the 
suit must fail.. Appellant: alleges that about 
two. -months ‘before the: sale. to respondents 
she. borrowed. Rs. 1,200 “and. took. 
Ma + Cho. and’ offered" to buy the property» 
There:is no evidence-whatever of this fact 
except , appellant!s „bare .word;. but. even 
she: admits. that upon .Ma Cho advising 
her, not to ‘purchase with money borrowed, 
aj. interest, , she: did. not insist, but. let 
the matter, rest... Nothing..more was done 
until, respondents had bought the “property. 
In my opinion, - therefore, it’ cannot - be, 
said. that there has ever. been: an accepts 
ance. of Babu’s - proposal to ‘sell the. Ro: 
perty to appellant. for Hs, 1,500... 
agreement to keep an ‘offer : open. i 2 
given time does not bind the person making 
the,offer, but, ib operates as an- intimation 
to the. party: addressed that no acceptance 
will be received. after the lapse of the 
time named."* “An offer for instance to sell 
goods at, a: price named with a promise 
to keep it open-to a certain day is nudum 
pactum, and. can at any: time before 
azceptance be.re-called. Such promise does 
not prevent the person, who bas made the 
offer, selling the goods meanwhile to a 
third person, unless by a distinct contract, 
founded on.a distinct consideration, he has 
engaged not to do so. Thus where defend- 
ant. offered to plaintiff certain wool for 
sale with three days’ grace to make up his 
mind, and within three days plaintiff on 
going to accept the offer was told that the 
wool was sold to ancther, it was held there 
was no contract, because when the plaintiff 
signified his acceptance, the defendant did 
not agree."t 

The appeal is dismissed with costs. 


Appeal dismissed. 
(1) 27 M. 348. 
(B) A. W. N. (1906) 180. 








*Cunningham and Shephard’s Contract Act, 8th 
Fdition, page 26. 

+Cunninghain aud Shephard’s Contract Act, Sth 
Edition, pages 22 and 23, 
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vs ALLAHABAD HIGH COURT. 
' — First Gin Arrear No. 109 or 1915. 
Novémber 15, 1915. 
. Present;— Sir Heniy. Richards, Kr., Chief ^ 
Justice, and Justice Sir P. C. Banerjee; Kr. 
JAWAHIR MAL AND oruERS——DEFENDANTS 
^ — APPELLANTS 
cersus 
-UDAI RAM AND OTHERS--PLAINTIFFS— 


RESPONDENTS. 
ii * Morigage —Usufructuary mortgagee—Pirchasé by 
dnortgdgee of ntorlgdged property —Merger. 

Where a -usufructuary mortgagee purchases the 
property in execution of his own decree on tho basis 
of a simple mortgage, he becomes the absolute 
owner of the property and the mortgagee rigat ceases 
to exist by virtue of tlie law of merger: [p. 892; col. 1.] 


First appeal from the order of the Subordi- 
pa Judge‘of Aligarh, dated the: 3rd- May 
1915. 

Mr. 9; D. Agurwala, for the Appellants. 
^ Mr, P; D. Banerji, for the: Kespondents. 

- JUDGMENT.—The question in this and 
the connected appeal is the same and arises 
under the following circumstances. ` One 
Jugal. Kishore was in possession under a 
usufructuary mortgage dated November 1868. 
He had also a simple mortgage on the 
same property. Jugal Kishore brought a 
suit on foot of the latter mortgage, obtained 
a decree and purchased the property himself. 
Later on the defendants, who held a 
decree against a judgment-creditor. of Jugal 
Kishore, attached. the decree held by that 
judgment-creditor and in-execution thereof , 
applied for the attachment of: the property 
ef Jugal Kishore. It is admitted that 
under these circumstances the defendants 
were in the same positionas if they themselves 
had adecreeagairst Jugal Kishore.. There 
can be uo doubt that if they had attached 
"the interest of Jugal Kishore- in the 
property” they would have aright to sell 
all- the interest Jugal Kishore had. In 
other words, they would have been entitled to 
attach and bring to sale the absoluteownership 
which bad become vested in Jugal Kishore. 
Instead, however; of attaching his. interest 
they attached merely what they deseribed 
as the “mortgagee rights” of Jugal Kishore, 
It was “mortgagee” rights which were 
putup to sale- and according to the sale 
certificate it was “mortgagee” rights that 
were purchased- by the defendarits. “The 
present suit is a suit by the plaintiffs, 
who are. heirs of Jugal Kishore, asking for 
possession of the property and in the 


r e 
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alternative that they should be allowed to 
redeem the mortgage. The Court of first 
instance dismissed the case upon a4 
preliminary point. The lower Appellate 
Court overruling this preliminary ground 
remanded the case for decision on the 
merits. The defendants have appealed. It 
is contended on their behalf that when 
Jugal Kishore, who was a mortgagee under 
a usufructuary mortgage, put up the 
property of his mortgagor to sale and 
purchased the property,a merger in law 
took place and Jugal Kishore became the 
absolute owner and the mortgagee right 
ceased to exist. This no doubt is quite 
correct, but it doesnot help the defendants 
who are themselves responsible: for only 
having attached and purchased “mortgagee” 
rights. Under the circumstances we think 
that the veiw taken by the Court below 
on this point was correct and accordingly 
its order of remand must be affirmed. We 
dismiss the appeal with costs. 
< Appeal dismissed, 


LOWER BURMA CHIEF COURT. 
SPECIAL Seconp Civis Arrear No. 258 
or 1914. 
November 16, 19 5. 
Present:—Mr. Justice Parlett. 
MI AMIN NISSA AND OTHERS —PrLAINTIFFS— 
. APPELLANTS 
. versus 
t MI SURA BI AND OTHEHS— DEFENDANTS — 
RESPONDENTS. 

. Evidence Act (I of 1872), ss. 65, 66— Redemption, 
suit for—Hortgage-deed in morlgagee's possession — 
Oral evidence, admissibility of. 
' Ina suiv for redemption when the mortgagee is in 
possession of thé mortgage-deed and fails to produce 
it, oral evidence is admissible under seotion 65 (a) 
read with proviso (2) to section 66 of the Evidence 


Act. H 
Mr. N. O. Sen, for the Appellants. 


Mr. S. M. Bose, for the Respondents. 
~ JODGMENT.—I am ata loss to under- 
stand the District Judge’s statement that 
there is nothing in the plaint about a mortgage. 
deed. The plaint itself is headed “a suit for 
recovery of 1:90 acres of land mortgaged by 
à deed" and the lst paragraph expressly 
gets out that such a deed was executed. 
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The document would naturally be in the 
possession of the mortgagees, that is, the 
defendants, and from the nature of the 
casethey must know that they would be 
required to produce it. Oral evidence was, 
therefore, admissible under section 65 (a) 
read with proviso (2) to section 66 of the 
Evidence Act. 

Next, I do not understand the District 
Judge's reference to a doubt as to the 
identity of the land. The plaintiffs fully des- 
eribed and attached to their plaiut a plan of 
the 1:90 acres of land they sought to redeem: 
the defendants alleged that this very land 
had been bought by them. The identity 
of the land was never in question. 

Again, I do not understand the District 
Judge’s doubt as todefendantshaving deposed 
that the witnesses to their deed were all dead. 
Their agent, Abdul Ali, who conducted the 
case for them, named them all unequivocally 
and said they were all dead. Finally as to ‘the 
defendants having cited other witnesses, it 
is true that they cited six, whom they did not 
examine. The record makes it quite clear 
that they did not tender any cf them for 
examination. * 

It remains, therefore, to consider the evi- 
dence on the record. The plaintiffs have 
produced two of the witnesses who were 
present at the mortgage and attested the deed 
and there appears no ground to disbelieve 
them. As against this defendants merely 
produce a deed of which there is not only 
no proof but which does not even purport to 
be signed by their alleged vendor. In my 
opinion the decision of the Township Court 
was correct. I reverse the decree of the 
District Court and restore that of the 
Township Court with costs throughout, 
Advocate’s fees in this Court two gold mohurs. 


Appeal allowed, 
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BHAGWATI SARAN SINAH V. RABI SINGH, 


JOURT OF THE BOARD OF REVENUE, 
3 UNITED PROVINCES. 
` Bevencr Petition No. 6 or 1911-12 or 
Í |^ ÅLUABARAD DISTRICT. 
No ember 16, 1912. 
Present: —Mr. Baillie, 8, M. 
B. BHAGWATI SARAN SINGH — 
PLAINTIFF— APPELLANT 
i versus 
RABI SINGH anv OTHERS-— DEFENDANTS— 
: RESPONDENTS. 

Agra Tenancy Act (II of 1901), s. 86—Bir—Ea-pro- 
prietary rights —4Adverse possession —Sir, character of, 
if changes. 4 ‘ 

Ex-proprietary rights can be claimed by any 
person who may be in possession of the sir, even 
if that person be a trespasser, specially when 
the adverse possession has ripened into ownership. 
Sir retains its character as such in the hands of an 
adverse owner. » f ] 

Third appeal from the order of the Commis- 
sioner of the Allahabad, Division, dated 
13th January 1912, confirming that of the 
Collector of Allahabad District, in the case of 
determination of rent; under section 36 of 


Act III of 1901. í 


JUDGMENT.—-The question raised in this 
case is very simple and may be briefly 
disposed of. Appellant has by means of a 
foreclosure suit become the proprietor of 
the share to which the land now in question 
belongs. This share was formerly the 
property of one Sital Singh who died deeply 
in debt. His immediate heirs refused to take 
the inheritance and possession was taken 


by more distant relatives, who are now the, 


respondents in this case. Sital Singh 
died £0 years ago. Respondents have 
since been in proprietary possession. On 
the ‘foreclosure taking place they claim 
ex-proprietary rightsin the sir. For appel- 
lant it is urged that not being the legal 
heirs of Sital Singh their possession was 
that of trespassers and the recorded sir 
cannot, therefore, be considered to be their 
Sir. 


this argument. Land which has acquired 
the sír character continues to be sir so 
long as it is so recorded, unless circum- 
stances arise in which ex-proprietary rights 
may be claimed in it. Hx-proprietary rights 
may be claimed when land is transferred 
in execution of a decree or .by voluntary 
alienation. No such transfer has ever taken 
place -in ‘regard to this land and, 


-as already 


I find nothing in the law to support' 
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therefore, the sír'in it still continues to 
be sir. Respondents have had possession, 
remarked, for v0 years. 
Their proprietary title is, so far as I can 
See, just as good as if they were Sital 
Singh's own sons, The position, therefore, 
is that respondents are the proprietors who 
were in possession until the foreclosure took 
place and that the land is sir. They are, 
therefore, entitled, as found by the Collector 
and the Commissioner,to ex-proprietary rights 
in it. 

The appeal is dismissed with costs on 
appellant, ah 

Pleader's fee Rs. 20. 


Appeal dismissed, 


LOWER BURMA CHIEF COURT. 
Cryin Reviston Perrrion No. 113 or 1915. 
November 24, ;915. 

Present; —Mr. Justice Ormond. 

YOO JOO SEIN AND ANOTEER— DEFENDANTS— 
APPLICANTS 
versus 
MAUNG BA TIN AND ANOTHER—PLAINTIFFS 


RESPONDENTS. 

Small Causes Court - Jurisdiction—Damages for-use 
and occupation, suit for—Title, determination of-—~Pre- 
sumption from occupation — Rent. 

A Court of Small Causes has jurisdiction to go into 
the question of title arising incidentally in n suit for 
damages for use and occupation. [p. 894, col. 1.] 

A purchaser of immoveable property can sue its 
occupant for damages for use and occupation, if the 
eccupant had occupied the premises with the consent 
of the previous owner but had been served with a 
notice that he would no longer be allowed to occupy 
it free of rent, A presumption to pay rent arises from 
occupation. [p. 894, col. 1.] 


Mr. Halkar, for the Applicant. 
Mr. Ba Shin, for the Respondents. 


JUDGMENT.—This is an application by 
the defendants in revision from the judg- 
ment of the' Small Cause Court passed 
against them for.damages for use and 
oceupation of a certain house. The plaint- 
ifs bought the house from the previcus 
owner by a registered transfer., The pre- 
vious owner, according to the defendants, 
allowed them to occupy it free of rent in 
lieu of interest, which was payable on a 
loan owing by. the previous owner to 
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them. The? defendants "have no legal 
charge ‘on the ‘property. The plaintiffs 
served a notice on the defendants ' request- 
ing ‘them ‘to’ ‘vacate -the premises ‘and 
giving “them notice that, if they did 
not :do so, -they -wotld be ` 
Rs. 20 -a month. The defendants knew 
that the plaintiffs were the owners -of the 
property. -~ 

It ‘is contended -that the Small Cause 
Court had ^no jurisdiction ‘to go into the 
question of the plaintiffs’ title. The Court 
has jurisdiction to -entertain a .suit for 
damages for use and occupation, and the 
question of title arises in this suit in- 
cidentally; therefore, it must ba determined 
by the Small Cause Court in order that 
the Small Cause Oourt should determine 
the suit. Itis urged that.section 100 of 
the Transfer of Property Act applies and 
creates a charge onthe property in favour 
of the defendants as against the plaintiffs, 
úe, it makes a transaction which is not 
recognised by law, valid, which, of course, 
is absurd. The section does not apply. [t 
is contended upon the'authority of Ramrick 
Dass v. Mohamed Yacubji Dudah (1) 
that there being no express agreement 
between ‘the plaintiffs and the’ defendants, 
i.e, no privity of contract, the plaintiffs’ 
only remedy was to sue their vendor for 
possession ‘and mesne,profits. In that case, 
it was held that-the defendant did not occupy 
‘by ‘the. permission ‘or’ sufferance -of -the 
plaintiff. .A presumption, however, of a 
‘contract ‘to pay a ‘reasonable ' .sum ‘arises 
from ‘the defendants’ occupation .of the 
plaintiffs’ property. The previous -owner, 
by giving notice to ‘the defendants that 
© he would no longer allow them to occupy it 
free 
sue for damages for use and occupation, 
and the plaintiffs having. acquired the 
previous’ owner's title, they have ` that 
right.’ (See -Foa on -Landlord .and Tenant 
at-page 399 and thé.éases there cited.) No 
ground, ‘therefore, is made out for this 
‘application which is «dismissed -with - costs, 
Awo:gold mohurs. i 
2 ` Application dismissed. 
- (0) 2L. B. R. 122. - à 
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-CALCUTTA HIGH COURT. L 
First Ory, Apparat No. 498 or 1913. 
i July 7, 1914. 
Present: — Sir Lawrence Jenkins, Ki, Chief 
Justice, and Mr. Justice N. R. Chatterjes. 
SATIS CHANDRA GHOSE-—DgerENDANT— 
APPELLANT 
£ versus 
RAMESWARI DASI AND OTHERS— 


PLAINTIFFS — RESPONDENTS. 

Execution —Ex | parte decree—Sole—Auction-pur- 
chaser, stranger ‘or decree-holder, rights of—YEx. parte 
decree set aside—Assignee from decree-holder purchaser, 
rights of, if affected — Bonn fide purchaser for value 
without notice, plea of applicability of. 

A Court as a matter of polioy has:a tender 
regard for honest purchasers ab sales held in execu- 
tion of its decrees though the sales may. be .subse- 
quently set aside," where those purchasers are not 
parties to the suit and the decree .has.not been 
passed without jurisdiction, But the same measure 
of protection is not extended to purchasers who are 
themselves the decree-holdors, nor to the purchasers 
from those deeree-holders-purchasers. | p.' 805, col. 2.1 

-"Zain-ul- Abdin Khan v. Muhammad Asghar. Ali Khan, 
10 A. 166: 16 T. A, 12; 6 Sar. P. C. J. 129, explained. 

Shéik Ismal Rowther v. Rajab Rowther, 30 M. 295; 
17 M. L. J. 165; 2 M. L, T. 186, disapproved. 

. The defeasibility of the decree-holder's title to 
the property purchased im execution of an ez parte 
decree 1s of.such common occurrence thatthe plea of 
à purchaser for value without notice hardly . applies 
to his assignee. [p. 895, col. 2.] 

Appeal against the decree of the first 
Subordinate Judge of 24: Perganahs, dated 
the 5th September 1913. 

. Babus Sarat Ohandra ‘Roy (Okoudhrg and 
Bhudeb Chandra Roy, for the Appellant. 
Babus Atel Krishna Roy, forgthe ra 


ents. 


JUDGMENT;—The decision of this .ap- 
peal admittedly turns on a point of law, 
and -there ‘is nocontest as to ‘the facts. 
Morecver, it has been agreed before us 
that the dispute should be decided ‘by us 
notwithstanding any defects in procedure. 

' The question is whether the title of a 
‘purchaser from one who has bought at :a. 
sale in execution of his own decree is 
liable to be defeated where the decree 
has been subsequently set aside. 

+. Tb was decided in Sheik Ismal Rowther y. 
-Rajab Rowther (1) that "where property 
sold in execution of avoidable . decree is 
purchased by the decree-holder and by 
him sold for value to a third person, who ` 
has no notice of any defect in the decree, 


© (3) 30.41:296717 M. L: J. 165; 2 M, L, T, 186, 
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the ‘equitable right. io set aside such, à 
decree ‘cannot prevail against the 
of a subsequent -purchaser for value without 
notiee. If this decision be correot, then the 
present appeal must. succeed. 


But I find, it difficult to reconcile 
this decision with what was said by the 
Privy Council’ in Zatn-ul-Abdin Khan v. 
Muhammad Asghar Ali Khan (2). There sales 
were attacked which were effected under 
decrees that where subsequently set aside. 
Of.the purchasers some had bought in execu- 
tion of adecree to which they were strangers. 
Some were decree-holders who had pur- 

. chased at a sale in execution of their own 
decree, and some were subsequently pur- 
chasers from .such decree-holders. Those 
in.the 8rd of ‘these categories were in pre- 
cisely. the same position as the appellant in 
this case. 


In delivering the opinion of the Privy 
Council Sir Barnes Peacock said: “Some of 
the defendants were decree-holders 
some were pérsons who came in under 
them; but all the ‘defendants who are in 
that position may: for the purpose of this 
judgment be classed under the head of the 
decree-holders. Others of -the defendants 
were-not decree-holders, but merely purchasers 
under the execution and strangers to the 
wecree'upon ‘which the -execntion issued." 
This passage is important-and the rest of 
the opinion must be read in the-light of 
the extended meaning it gives to the word 
"deeree-holders." And: when it issaid that 
"a great distinction has been made between 
the case of bona fide purchasers who are 
. no parties to a decree at a sale under 
.exeention and the decree-holders themselves,” 
‘it' has to be remembered who are included 
"ju the ‘term decree-holders. It is -on the 
strength of this distinction between those 
who .are and those who’are not decree- 
holders that the Domen went in favour af 
-the latter. ` 

This appears to me to be the result of 
‘the language employed by-their Lordships, 
andI°am unable to accede to, the argu- 
-mènt that the result is so opposed ‘to legal 


` prinviples-thdt we. ought not to ‘give 
- complete. effect to the language used. — : 
:-*(2) 107A. 166 (P. €.15 L A, 18; 5 ‘Sar, P, C. 7. 
129. | S pe: 
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‘Court owes them any duty, or to 
‘protection to strangers. 


feated, 


and ` 
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The Court as a ‘matter of policy has a 
tender regard for honest purchasers at sales 
held in:execution of its decrees though the 
sales may be subsequently set aside, where 
those purchasers are not parties to the 
suit and the decree has rot been passed 
without jurisdiction. 

But the same measure of protection is not 
extended to purebasers who are themselves 


‘the decree-holders, nor can the purchasers 


‘from such decree-holders claim that the 
be within 
the policy which prompts the extension of 
They have bought 
from one whose title is liable to be de- 
and if the decision in Zatn-ul. Abdin 
Khan's case (2) bears thé meaning I. have 
attributed to it, the ‘title acquired by the 


.purchaser from the decree-holder is similarly 


defeasible. And the defeasibility of a 


' decree-holder’s title where the decree is 


“eg parte is of such common occurrence that 
the plea of a purchaser for value without 
notice hardly applies. 
. The appeal, which’ has been limited to 
this bare point of law, therefore, fails, as 
does the cross-objection, and the result is 
that we decline at this stage to interfere 
with the decree of the Subordinate Judge. 
But before we can finally dispose of the 
ease, it is necessary that it should be 
determined whether the sale should >be 
set-aside as against the appellants, for it 
is their casethat the ‘decree and the sale 
to the decree-holder were not seb aside 
in their presence. The parties Agree that 
this should be deteimined on-an issue in the 
suit. 

We accordingly send down the following 
issue for -determination:— 

“Ought the ex parte decree and the sale 
to the decree-holder to be set aside to the 


prejudice of the appellants?” 


The parties will be at liberty to adduce 
evidence on this and it will be open to 
the respondents to show ‘that the ap- 
pellants are bound by the orders that 
have been made. The return should be 
made in two months, : 

Issue sent down, 


* 
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MI NYIN THA ME V. MI NYO WUN ME. | 
LOWER BURMA CHIEF COURT. 
Seconp Civit Appean No. 58 or 1915. 


December 9, 1915. 
Present; —Mr. Justice Maung Kin. 


MI NYIN THA ME AND ANOTHER—PLAINTIFFS 


= APPELLANTS 
versus 
MI NYO WUN ME AND OTHERS— 
DEFENDANTS — RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XLI, r, 
31—Judgment, contents of —ÁAppellate Court, duty of. 

An Appellate Court should not dispose of appeals 
coming before it in a judgment which does not show 
the points raised and the reason for its decisión. 

Saravana Pillai v. Sesha Reddi, 31 M. 469; 18 M. L. T 
34; 3 M. L. T, Ti, Assanullah v. Hafiz Mahomed Ali, 10 
0. 932 at p. 935, referred to. 

Mr. J. E. Lambert, for the Appellants. 

Mr. May Oung, for the Respondents. 

JUDGMENT.—This is an appeal from 
the judgment and decree of the District 
Court of Kyaukpyu confirming the judgment 
and decree of the Township Court of Ramree. 

The only ground of appeal is that the 
judgments ‘of the lower Courts are unin- 


telligible and not according to law. That- 


the judgments are open to this criticism, 
Mr. May Oung, Counsel for the respondents, 
admitted at the hearing. He even suggested 
that both the judgments should be set aside 
and the lower Courts called upon tu write 
proper judgments. I agree that they are 
not in accordance with law. But I do not 
think it necessary to set aside the judg- 
ment of the Township Court and order it 
to write a proper judgment. The lower 


' Appellate Court being a Court of fact may 


deal with the case as it appears on the 
record. With regard to the judgment of the 
lower Appellate Court the proper ccurse is to 
set aside its judgment and decree and re- 
mand the case to it to be disposed of ac- 
cording to law. See Saravana Pillai v. 
Sesha Reddi (1). 

Order XLI, rule 31, provides that the 
judgment of the Appellate Court shall state 
(a) the points for determination, (b) the de- 
cision thereon, (c) the reasons for the de- 
cision and (2) when the decree appealed from 
is reversed or varied, the relief to which 
the appellant is entitled. Theserequirements 
are provided for in order, as stated in 
Assanullah v. Hafiz Mahomed Ali (2, to 


(1) 81 M. 469: 18 M. L. J. 34; 8 M, L. T. 71. 
(2) 10 C. 932 at p. 935. 
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afford the litigant parties an opportunity 
of knowing and understanding the grounds 
upon which the decision proceeded witha 
view to enable them to exercise, if they 
see fit and are so advised, the right of 
second appeal conferred by section 100 of 
the Code of Civil Procedure. An Appellate 
Court should not, therefore, dispose of ap- 
peals coming before it in a Judgment which 
does not show the points raised and the 
reasons for its decision, for the effect of 
such a non-compliance with the law might 
be that the right of second appeal was 
altogether neutralized. 

The judgment. and decree of the lower 
Appellate Court are set aside and the case . 
is remanded to it for disposal accordimg 
to law. In dealing with the case, that 
Court, will adopt the procedure laid down 
at page 471 of the judgment in Madras 
case cited above. 

The costs of this appeal will abide the 
result, 

Decree set aside. _ 


, 


RT 


CALCUTTA HIGH COURT. 
Ssconp UIvIL APPRAL No. 597 or 1914: 
August 24, 1915. 
Present:—Justice Sir Asutosh Mookerjee, Kr., 
and Mr. Justice N. R. Chatterjea. 
ABDUL RAHAMAN  JUDGMENT-DEBTOR—- 
APPELLANT 


versus 
SARAFAT ALL AND ANOTHER— 


DEOREE-HOLDER:— RESPONDENTS, 

Jivecution--Sale, settiny aside of-—Cowrt, power of, 
to take notice of events happening after institution of 
suit—Suit, events happening after institution of— 
Grounds—Hx parte decree, setting aside of, effect of, 
upon sale held thereunder—-Decree-holder auction- 
purchaser under ex parte decree subsequently set 
aside, assignee of, rights of—Auction-purchaser stranger 
to suit, special protection afforded to —Re-£rial of suit.— 
Fresh decree—Sale, effect on. 

A Court is competent to set aside n sale held in 
execution ofa decree on a ground which was not 
mentioned in the application to set aside the sale 
and which did notin fact exist when that application 
was made, [p. 897, col. 2.] 

A Court, may, in order to shorten litigation or 
to do complote justice between the parties, take 
notice of events which have happened since the 
institution of the proceedings and may afford 
relief to the parties on the basis of the altere 
conditions. [p. 897, col, 2.] : 
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Rai Charan Mandal v. Biswanath Mandal, 26 Ind. 
Cas. 410; 20 O. L. J. 107; Hazari Mal v Janaki 
Prasad, 6 C. L. 5.92; Ramyad Sahu v. Bindeswari 
Kumar Upadhay, 6 GəL. J. 102, referred to. 

As soon as an eu parte decree is sot aside, the 
sale held thereunder to the decroe-holder, is can- 
celled and it is immaterial that the property has 
meanwhile been assigned away by the decree-holder 
auction-purchaser. A fresh decree subsequently 
made, does not validate the sale. [p. 897, col. 2; p. 
898, col, 1.] 


An assignee of a deoree-holder auction-purchaser 
stands in no better position than his assignor. [p. 
898, col 1.] 

Satis Chandra Ghose v. Rameswari Dasi, 91 Ind. 
Cas 894; 22 O.L. J. 400; Zain-ul-Abdin Khan v. 
Muhammad Asghar Ali Khan, 15 T. A. 12; 10 A. 166 
5 Sar. P. C. J. 129 referred to. 

Sheik Iamal Rowther v. Rajab Rowther, 30 M. 295; 
17 X. L. J. 165; 2 M. L. T. 186, dissented from. 

The special protection afforded to a stranger who 
purchases at an execution sale, is not extended to 
an assignee of the decree-holder auction-purchaser, 
[p. 898, col. L] í 

Krishna Chandra Mandal vw. Jogendra Narain 
Roy, 27 Ind. Cas. 139; 19 O. W.N. 537; 40 C. L.J. 
469, referred to. 

Appeal against the order of the District 
Judge of Noakhali, dated the 14th November 
1913, reversing that of the Munsif uf Sand- 

' wip, dated the 26th July 1913. 

Babu Jyotis Ohandra Hazra, 
Appellant. 

Babu Kali Prosanna Piplai (for Moulvi 
A. K. Fuzlul Hug), for the Respondents, 

JUDGMENT.— We are invited in this 
appeal to consider whether a sale of the 
properties of the appellant in execution of 
an ex parte mortgage-decree, should stand 
eoLfirmed. The sale was held on the 
2nd November 1911 and was confirmed on 
the 13th December following. The 
decree-holder, who had himself become 
the purchaser, forthwith transferred the 
property to another person. On the 19th 
August 1912, the judgment-debtor applied 
to have the sale set aside; he alleged 
that the sale had been irregularly and 
fraudulently held and had caused him 
substantial injury. He joined as opposite 
parties to his application, both the decree. 
holder auction-purchaser and the assignee 
from him. At the same time, he instituted 


for the 


proceedings to have the ex parle decree 
itself set aside. On the 22nd February 
1913, the application to set aside the 


ey parie decree was granted. Thus, on the 
28th July 1913, when the Munsif took up 
for disposal, the applieation to set aside 
the sale, he found that the ex parte decree 


57 
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had already been set aside. He consequently 
held that the sale must be set aside on 
the authority of the decision in Set Dmedmal 
v. Srinath Ray (1), although in the interval, 
the  deeree-holder auction-purchaser had 
transferred the property to a stranger, In 
this view, he declined to take evidence as 
regards the merits of the case and set aside 
the sale without enquiry into the allegations 
of fraud, irregularity ond substantial injury. 
On appeal by the assignee from the decree- 
holder auction-purchaser, the District Judge 
has reversed this order and has directed 
that the sale do stand good. He has 
held that the assignee from the decree- 
holder stands on a better footing than 
his assignor and is entitled to retain the 
property, notwithstanding the cancellation 


of the ex parte decree which was the 
foundation for the sale. The judgment- 
debtor has now appealed to this Court 


and has invited us to hold thatthe sale 
stood cancelled as soon as the ex parte 
decree was set aside and that it was 
immaterial that the property had meanwhile 
been assigued away by the decree-holder 
auction-purchaser. Weare of opinion that 
this contention is well-founded and must 
prevail. In the first place, it is clear 
that the primary Court was competent to 
set aside the sale on a ground which was 
not mentioned in the application of the 
judgment-debtor and did not in fact exist 
when that application was made. It is well 
settled that the Court may, in order to 
shorten litigation or to do complete justice 
between the parties, take notice of events 
which have happened since the institution of 
the proceedings and may afford relief to the 
parties on the basis of the altered 
conditions. The decisions which rezognise 
this principle, are reviewed in Rat Charan 
Mondal v. Biswanath Mandal (2) and refer- 
ence may be made particularly to Hazari 
Mal v. Janaki Prasad (3) and Ramyad Sahu 
v. Bindeswart Kumar Upadhay (4). 

In the second place, it is clear that the 
effect of the cancellation of the ex parte 
decree on the execution sale held there- 
under is not touched by the fact that the 
deeree-holder auction-purchaser has assigned 

(1) 27 C. 810; 40. W. N 692. 

(2) 26 Ind. Cas. 410; 20 C. L. J. 107 

(8) 6 C. L. J. 92. 

(4) 6 C, L. J, 102, 
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away. -the, property sold. As fully 'ex- 
plained: by. Jenkins,- C. J., in Satis Chandra 
Ghosev.Rameswari Dasi(5), the assignee stands 
in no better: position than his assignor. 
isi borne- out by the decisión of the Judieial 
Committee i in Zain-ul- Abdin Khan v. Muham- 
mad Asghar Ali Khan (6), and it.is plain that 
tha contrary view adopted in Sheik Ismal 
Rowther v.' Rajab” Rowther (7), is supported 
neither, by. principle nor by authority. The 
theory. whereby a, special protection is afford. 
ed. to a stranger who purchases at an execu- 

- tipn. sale, will be found expounded i in the case 
of. Krishna Chandra Mandal v. Jogendra 
Narain Roy (8); that rule cannot be ex- 
tended to an assignee of the decree- holder 
auction: ‘purchaser, 


‘We aré informed that on re-trial of the 
suit a‘déeree’ has been made in favour 
of ‘the plaintiff against the defendant; but 
as Maclean, OC: J., pointed out in Set 
Umedmal v. Srinatli Ray (1) that does 
nob: affect the question: of the effect 
of ‘the cancellation of the ex parte 
decree upon the sale held thereunder; as 
soon as the ex parte decree was set aside, 
the sale fell through, and the fresh decree 


subsequently made, could not possibly validate: 


that sale. On this ground, the present case 
ig distinguishable from the decisions in 
Hazari : Mal -v. Janaki Prasad (3) and 
Ramyad Sahu v, Bindeswart Kumar Upadhya 
(4), ‘where the ‘very decree which was the 


basis’ of the gale, though: temporarily nullified, 


was, ultimately maintai ned. 


, The. result is that ‘this appeal is allowed, 
the, order of the District Judge set aside 
and; that of: the Court of first instance 
restored. Each | party will pay. his: own 
costs. thronghout the proceedings. 


t 


Appeal allowed, 
d. Qas. 894; 22 C. L. J. 409. 3 
(6) 15 I. ‘A 12; 10 A. 166; 5 Sar. P. C. J. 129. 
“ (T) 30 M. 295; 17M. L. J. 165; 2 M. L. T. 186. 
ad 27 Ind. Cas. 188; 200. L. J. 469; 19 C. W. N 


: (5) $1 In 
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: COURT OF THE BOARD OF REVENUE 
“UNITED PROVINCES. 
Revence PETITION No. 17 or 1912-18, or 

| 70 Brawan District. 
August 18, 1918. 

«Present: :—Mr. Baillie, S. M., and 
Mr. Tweedy, J. M. 

. JANKI PRASAD— DEFENDANT — 
APPLICANT | 
versus 
aja LOKENDER SHAH— PIAINTIEF — 


RESPONDENT. 

ye Tenancy Act (IT of 1901), s. 1688—' M ua 
khairati", meaning "of —Reswmption—Revenue, assess. 
ment of. 

An entry with respect to a grant i in the Agra 
Phovince to the effect that the landis “Muaji khatrati”, 
means that the . grant is an absolute one for 
charitable purposes and is not resumable, and 
entries to the contrary in subsequent village ad. 
minstration papers, cannot affect the circumstances 
under which the grant was made. [p. 899, col. 1.] 

Where such land has been held for 50 -years and 
upwards by two successors to the original grantee, 
it shóuld be nssessed to revenue only. [p.899, col. 1.] 


~ Application for revision of the order of the 
Commissioner, Allahabad Division, dated the 
20th January 1913, confirming that of the . 
Settlement Officer, Etawah, in a case of 
i of land. ' =~ 
JUDGMENT. : 
` Bannig, S, M.— (August 14th 1913.) —This 
suit for resumpticn of land held rent free 
was heard by the Settlement Officer of, 
Etawah. The land in question has without 
doubt been held rent free for more than $0 
years and by mcre than two suecessors to the 
original grantee. The first record on the 
subject, is in the wajib-ul-arz of 1883 when 
the tenure was recorded as a charitable grant’ 
and the wajib-al-urz contained'a declaration 
by the zemindar that he would not resume. 
within the period of Settlement. The pro- 
vision in the wajib-ul-arz of 1872 was that 
when the zemindar desired to resume, he 
would apply to the Collector for assessment 
of rent. The Settlement Officer held that 
these facts indicated a grant resumable 
at the pleasure of the grantor. He, there- 
fore, dispossessed the grantee under section 
154 of the Tenancy Act. The’ questions 
raised in this case, are of general importance, 
inasmuch as the conclusions arrived at 
form precedents in regard to the action te be 
taken in regard to other charitable muafis in 
the Etawah District. Iam unable to agree . 
with the view taken by the Settlement Officer 


ie 
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and accepted by the Commissioner. It is clear 
that under the terms of the wajib-ul-arz of 
1888 the grant is not. resumable at the pleasure 
ef the grantor, nor can’ T. consider: that ‘this 
drajib-ul-arz is evidence that it was a grant for 
aterm. Thedeclaration in the wajzb-ul-arz was 
not made when the grant was given but was 
simply & statement of the view, the zemindar 
took in regard: to his liability under a pre- 
existing grant. The grant had been made before 
and there is nothing to show that it was 
made for the period of Settlement or for any 
other period. The zemindar simply acknow- 
ledged that he would consider it binding for 
the period of Settlement. According to this 
wajib-ul-arz, the grant was not one which is 
resumable under section’ 154. The  provi- 
sion in the 1872 wajib-ul-erz in regard 
to the’ same tenure, deserves no considera- 
tion, because it. is simply the [statement 
of an-interested party and. inconsistent with 
the declaration of his predecessor-in- interest. 
I' do not think that it can iu any way be 
held that this is shown to be a resumable 
grant. I hold, therefore, that it was a grant 
to which section 158 applies. I consider 
that in the general importance-of this ruling 
and in the confiscation of existing rights 
which the Settlement Officer's decision implies, 
there is ground for a revision. 

I would allow this application and call for 
a report from the Settlement Officer as to the 
revenue payable in es to this rent- 
free grant. : 
- Twsroy, J. M.—I agree with the Senior 
Member's view. The entry in the wajib-ul- 
are of 1833 is to the effect that the land is 
“Muaf Khairati"; Throughout the Agra 
Province in’ my experience such an entry 
means that the. grant is an absolute one for 
charitable purposes and is nof resumable and 
entries in subsequent village administration 
papers cannot effect the circumstances under 
which the grant was made. The evidence is 
strong that it has been held for 50 years and 
upwards by two successors to the original 
grantee and I concur in the view that it should 
be assessed to- revenue only. 


Appeal allowed. 
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ALLAHABAD HIGH COURT. 
First Crvit APPEAL PROM Orong No, 99- 
or 1915. 

November 29, 1915. 

Present: — Mr: Justice Tudball and 
Mr. Justice Piggott. 

RAM UGRAH PANDE AND OTHERS — 
PLAINTIPES—ÅPPELLANTS 
versus 


. ACHRAJ NATH PANDE AND OTHERE— 


D&gFENDANTS— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), Sch. 11, ela. 
17, 20—Arbitration—Question of title referred to w bitra- 
tion—Award—Trial de novo—Proceedings Pues Civil 
Court—Limitation Act (IX of Henn se, 5, 14, Sch. 
I, Art, 178. 


' After the death of a certain Hindu, disputes arose 
among the various branches of his family as to their 
title.. One. branch alleged separation and the other 
branch alleged that the family was still joint. 
I6 appeared that the family was possessed of shares 
in a number of villages in two Tahsils, some of the 
villages standing jn the names of some of the 
members and others iv the names of other members. 
An application for mutation of names wás mada 
in regard to each village. Inthe case of one Tahsil 
application for mutation was made to the Tahsildar 
while in the case of the other to the Assistant Collec- 
tor. The parties subsequent tothe institution of proceeds 
ings executed agreements to refer their disputes as to 
the title to the land, to arbitration, These agreements 
were placed, before the respective officers and all 
files were sent to the arbitrator. The arbitrator 
filed an award. Ata subsequent stage of the case, 
he was directed to file another award which ho did 
in exactly the same terms and bearing a later date. 
The respondents were not satisfied with the award 
and the matter went upto the Board of Revenue, 
which sent the cases back to be tried de novo without 
regard to arbitration. Upon this, the appellants filed 
applications under clauses 17 and 20 of Schedule IT, 
Oode of Civil Procedure. 

Held, (1) that clause 17 of Schedule 11, Civil Pro. 
cedure Code, could not operate in the circumstances 
of the present case as the facts had gone beyond the 
stage contemplated by that clause; [p. 901, col. 2.) 

(2) that the application under clause 20, of Schedule 
II, Civil Procedure Code, was barred under Article 
178, Schedule I, Limitation Act, as it was made more 
than a year after the date of the award and as 
it was impossible either under section 5 or section 
14 of the Limitation Act to extend the time so ns to 
enable the present application to be treated ns made 
within time. jp. 901, cols. 1 & 2.] 


First appeal from an order of the Second 
Additional Subordinate Judge of Basti. 


Mr. Jang Bahadur Lal (for Mr. 
Charan Banerji), for the Appellants. 


Dr. Surendra Nath Sen (with him Mr. 
Lakshmi Narain Tiwari), for the Respond. 
ents, 


Duga 
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JUDGMENT.—This is an appeal arising 
out of an application made in the Court 
below, which was primarily based on clause 
17 of the Second Schedule of the Code of 
Civil Procedure. While the matter was 
pending, an applieation for amendment was 
made and an alternative relief was asked 
for under clause 20 of the same Schedule. 
The lower Court has refused both the 
reliefs. The first relief which was claimed 
under clause 17,it rejected on the ground 
that an award had been made by the 
arbitrator on the basis of the agreement 
between the parties and that clause 17 
could not apply, the matter having attained 
a stage beyond that contemplated by that 
clause. With regard to the relief claimed 
under clause 20, it rejected it on the 
ground that the application was barred hy 
time under Article 178 of the first Schedule 
to the Limitation Act. The applicants 
have come here on appeal The parties are 
the descendants of one Prag Pande. The 
latter had five sons, one of whom died 
childless. All the others have now died. 
Sheomangal has left three sons who are 
parties to the present dispute. Hansraj 
has left five sons and a widow who are 
also parties to the present dispute, Kedar 
Nath left a widow Musammat Sonkali and 
three daughters, of these the former alone 
is a party to the dispute. Gokul Nath 
has left a widow Musammat Dirka and 
three daughters and the former only is a 
party to this dispute. It appears that the 
family was possessed of shares in a 
number of villages lying in the two Tahsils 
of Basti and Khalilabad in the Basti Dis- 
trict. Some of the villages stood in the 
names of some of the members, and others 
stood in the names of other members, 
After the death of Kedar Nath, a dis- 
pute arose amongst the” various branches as 
to their title. One branch alleged separa- 
tion, the other branch alleged that the 
family still remained joint. An applica- 
tion for mutation of names was made in 
regard to each village. In the case of the 
Basti villages, the applications were made 
in the regular way to the Tahsildar Assistant 
Collector. In the case of the Khalilabad 
villages, the applications appear to have 
been made iu the Corrt of the Assistant 
Collector who was in charge of the pargana. 


INDIAN CASES. 


(1815 


In the Basti cases, the 15th of November 
1912 was fixed by the Tahsildar. In the 
Khalilabad eases, the 2nd of December was 
fixed by the Pargana Officer. Onthe 18th of 
November, the parties executed an agreement 
to refer their dispute as to the title to the land 
to the arbitration of one Rameswar Dat 
Man Tewari. This agreement clearly sets 
out that the parties have a dispute as to their 
title to the family property, that they refer 
the dispute to the arbitrator, that they will 
abide by his decision, that they will take 
possession of their various shares according 
to his decision and that they will cause 
mutation of names to be made according 
thereto, Apparently the agreement was put 
before the Tahsildar and was filed on the re- 
cord of the case before him, He adjourned 
the mutation case clearly with a view 
to enable the parties to settle 
their dispute by means of arbitration, 
He fixed a date directing them to settle 
that dispute, but also laying down that if the 
disputes were not settled by the date so fixed, 
then they were to be prepared to produce 
evidence in connection with the mutation case. 
On the 2nd of December 1912, the date fixed 
by the Pargana Officer, in the case before him, 
a similar agreement written exactly in the 
same language and bearing date the 2nd of 
December 1912 was filed before the Pargana 
Cfficer of Khalilabad, Under orders of the 
Collector the, Pargana Officer of Khalilabad 
was directed to decide both sets, of cases, 
namely, the Basti and the Khalilabad cases. 
The Pargana Officer of Khalilabad sert all 
his files to the Tahsildar of Basti and told 
him to send the agreement to arbitrate to the 
arbitrator. This clearly was done, for on the 
13th of February 1918 the arbitrator filed an 
award bearing date the 8th of February 19138, 
It appears that at a subsequent stage of the 
case, he was directed to write out another 
award and that he did draw up an award 
worded exactly inthe same language as the 
first one simply bearing a different date. One 
of the parties, the respondents to the present 
appeal, apparently was not pleased with the 
decision of the arbitrator. The mutation 
cases were fought up to the Board of Revenue 
which finally sent back the records of the mu- 
tation cases with directions to try them de 
novo without any reference whatsoever to the 
arbitration proceedings. The present appel- 
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lants then filed the present application (aut 
of which this appeal has arisen) in the Civil 
Court. Primarily as we have nated, it was 
an application under clause 17 of the Schedule 
asking that the agreement to arbitrate, of 
the 18th November 1912, should be filed in 
Court. Subsequently an.alternative relief 
was prayed by the subsequent amendment 
asking that the award dated 8th February 
1918 be filed in Court and that a decree be 
passed based on the same. We have heard 
considerable argument as to whether or not 
the Tahsildar of Basti or the Pargana Officer 
of Khalilabad had or had not power to refer 
the matter to the arbitrator. We have not 
been shown any written application by the 
parties to either of those officers asking them 
to make the reference to the arbitrator. It 
is quite clear that the agreement of the 
18th of November 1912, was an agreement 
made entirely out of Court. It is an agree- 
ment to refer to the arbitrator, the disputed 
question of title, 4, e., a question which the 
Revenue Court was not competent to decide 
in the cases then pending before it. It was 
not anagreement to refer the mutation case 
or cases to an arbitrator. It isan agreement 
on which the arbitrator, if the parties had re- 
ferred the matter at once to him directly, 
would Lave been empowered to take the evi- 
dence of the parties and to mgke an award. 
It seems to'us immaterial whether or not 
the Tahsildar or the Pargana Officer had or 
had not legal power as a Revenue Court to 
refer the agreement to the arbitrator. It is 
quite clear that the Tahsildar forwarded it to 
the latter with the full consent of the parties. 
Tf, therefore, there was any illegal reference 
under the Revenue Act it does not concern 
this present case. Anagreement to arbitrate 
and a valid agreement was made out of Court 
and by the wish of the parties, it was sent on 
to thearbitrator by the Tahsildar, as indeed 
it might have been forwarded through any 
private person. It is an admitted fact that 
the arbitrator made an award. It is, therefore, 
quite clear that clause 17 of the second Sche. 
dule ofthe Civil Procedure Code cannot operate 
in the circumstances of the present case. The 
facts havegone beyond the stage contemplated 
by theclause. In regard to clause 20 of the 
Schedule, in so far as the application is based 
thereon, the question is whether or not the 
application is barred by time. Admittedly 
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Article 178 of the first Schedule to 
the Limitation Act applies and that lays 
down a period of six months from the date 
of the award. The present application was 
made more than a year after the date of 
ihe award. Prima facie it is, therefore, 
barred by limitation, A certain amount of 
stress has been laid on sections 5 and 14 
of the Limitation Act. Section 5 clearly 
cannot apply. If the present proceedings be 
deemed to be based on an application and 
not to be a “suit,” section 5 does not apply 
as that only relates to an appeal or an 
application for review of judgment or for 
leave to appeal or any other application to 
which this section may be made applicable 
by any enactment or rule for the time 
being in force. No enactment or rule can 
be shown which would make this section 
applicable to an application of the present 
description. On the other hand if the 
present matter be deemed to be a suit within 
the meaning of section 14, it is equally 
clear that the present appellants are not 
entitled to exclude the time during which 
they were prosecuting the mutation cases in 
the Revenue Court. The present application 
is an application to have an award filed 
and a decree passed on the basis of that 
award. The matter in controversy in tbe 
Revenue Court was not of this description. 
It was merely a mutation matter with a 
totally different cause of action as its basis. 
The present application is based upon the 
fact that there was an agreement to arbi- 
trate and an award made upon thatagree- 
ment, The two proceedings cannot be 
said to be founded on the same cause of 
action. 

There remains the question which we 
need not decide, as to whether the proceed. 
ing in the Revenue Court was a suit 
within the meaning of section 14, although 
on that point there is a ruling in Muham- 
mad Subhanullah v. Secretury of State 
for India (1) which is against the present 
appellants. It is, therefore, impossible for 
us either under section 5 or section 14 of 
the Limitation Act to extend the time so 
as to enahle the present application to be 
treated as made within time. We note that 
the respondents plead before us in argument 
that both the agreement and the award 

(1) A, W. N. (1904, 64; 26 A, 382. 


. land in question was held at a rent of Rs. 
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were prima facie legal and binding subject 


“to any objection which could be raised on 
“the ground of fraud or. misconduct of the 


arbitrator etc. The Court. below has found 
that both the agreement and the award 
were valid and that the present application 
was barred by time. With this we find 
ourselves in agreement. The result, therefore, 
is that the appeal fails and is dismissed 
with costs. f 
Appeal dismissed, 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Revenue Permon No. 44 or 1912-13 or 
ALLAHABAD DISTRICT. 
4 February 15, 1914. 
: Present:—Mr. Baillie, S. M. 
. BISHESHAR DASS AND ANOTHER— 
PLAINTIFFS—À PPLICANTS 
versus 
PTT SAGHIRUNNISSA—DEFENDANT 


—~RESPON DENT, 
| Suit-—Compromise—Decr ee, binding force of. 

When a case is settled by compromise, the decision 
is as binding as if ib had been decided after hearing 
ovidence and itis not permissible to go behind that 
decision and enquire whether the decision might have 
b6en different if evidence had been adduced, 


Application for revision of the order of the 


Commissioner, Allahabad Division, dated the. 


30th Apri 1913, 
Assistant Collector, 
case of ejectment. 


JUDGMENT.—The judgment of the 
Assistant Collectur deals adequately and 
satisfactorily with this case. There was in 
the order of Munshi Abdur Rashid Khan, a 
judicial decision binding on parties that the 
32 
with ex- -proprietary rights. When a case is 
settled by compromise, the decision is as bind- 
ing as if it bad been decided after hearing 
evidence and it is not permissible to go 
behind that decision and enquire whether 
the decision might have been different if 
evidence had been adduced. There is no 
ground for revision, The application is 
dismissed. 


confirming that of the 
Allahabad District, in a 


Application. distivissed. 
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SITAL PRASAD V. LAL BAHADUR. 


ALLAHABAD HIGH COURT. 
First Civin Appsat No. 91 or 1914. 
- November 25, 1915. 
Present; —Sir Henry Richards, Kr., Chief ` 
Justice, and Mr. Justice Rafique, 
SITAL PRASAD—DEFENDANT—APPELLANT 
versus 
LAL BAHADUR anp ANOTHER— PLAINTIFFS 
— RESPONDENTS. 

Ciril Procedure Code (Act V of 1908), O. XXIII, r. 
3—Petition filed in mutation case as to adjustment of 
dispute—Registration, if necessary—-Evidence— Petition, 
admissibility of —Registration Act (XVI of 1908), s. 17. 

A petition filed ina mutation case in whioh the 
parties merely request the Revenue Court to effect 
mutation of names in accordance with an agreemeub 
como to between the parties out of Court, is not 
compulsorily registrable and is admissible in evidence 
in a subsequent civil suit to prove. thé adjustment 
of a dispute between the parties ont of Court. '[p. 
903, col. 2; p. 904, col. 1.] . 

First appeal from the decision of the 
Subordinate Judge of Cawnpore. 

Mr. M. I. Agarwela (with him Mr. 
Benode Behari), for the Appellant. 

Mr. Kailas Nath Ratju (with him Hon’ble 
Dr. Tej Bahadur Sapru), for the Respondents. 


JUDGMENT.—This appeal arises out of 
a suit in which one Dala Lal Babadar : 
claimed a declaration of his title to certain 
property which originally belonged to three 
brothers, Raja Lal, Ambika Prasad and 
Munna Lal The plaintiffs claim was that 
he was the daughter's son of one Bhawani 
Sahai, the paternal grandfather of the three 
persons we have named. It appears that 
while this suit was pending, there were also 
pending in the Revenue Court proceedings 
for mutation of names. The application for 
mutation and the opposition thereto, were 
based on exactly the same considerations as 
in the civil suit. On the 28rd of October 
1918, a petition was presented in the revenue 
matter signed by Lal Bahadur (plaintiff) 
and Sital Prasad (the contending defendant). 
This petition set forth that the revenue 
matter had been compromised in the manner : 
set forth in the petition. ‘the petition 
goes on to say that Lal Bahadur and Govind 
Prasad had agreed to recognise that 
Sital Prasad had a right to three-fourths 
of the property.in dispute as sapinda io 
Raja Lal and Munna Lal The Revenue 
Court acted on the petition and made en- 
‘On the 21st of November 
1913, the plaintiff presented a petition to 
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the learned Judge before whom the present | 


suit was pending, stating that the suit had 


‘been compromised and asking that a decree 


. argued that these petitions are 
. requiring registration within the meaning of 
. the section. 
“eases heretofore decided in which the ques- 
. tion has arisen, the petition was presented tc 
- the Revenue Court long before the Ciyil 
. Court proceedings were instituted. 
..perhaps fairly be said thatin some of these 
cases, the party producing the petition of : 


‘on to the file, the 


, ment. 


„create, declare, 
‘any right, title or 


should be made under Order XXIII, rule 3° 
He brought: 


of the Code of Civil Procedure. 
petition of the 28rd 
of October 1913, to which we have referred 
above. 
he had joined in the petition, but said that he 
had done so as the result of fraud and undue 
influence. 
was no fraud or undue influence and made a 
decree in tke terms of the alleged adjust- 
ment. : 

. In the prercnt appeal, it is urged that the 


~ petition not being registered, was inadmissible 


having regard to the provision of section 17 


` of the Registration Act, XVI of 1918. The 


respondént contends that the petition to the 
Revenue Court was not a document that 
required registration and that it was admis- 


* sible to prove that an adjustment of the civil 
^ guit had been made, by the parties out of 
. Court and that in the absence of fraud, it . 


demonstrated that there had been an adjnst- 
From time to time, the admissibility 
of such petitions as evidence in subsequent 


' proceedings in the Civil Courts, has been 

_ raised and there is undoubtedly some conflict 
. of authority. 
* Act(clauseb) provides that “non-testamentary 


Section 17 of the Registration 


instruments which purport or operate to 
assign; limit or extinguish 
interest of the value of 
Rs. 100and upwards to orin immoveable 
property” must be registered. It has been 
instruments 


In most, .if not in all, of the 


It may 


compromise, was attempting to use it for the 
purpose of showing that some right “in 


. immoveable property had either been ' 'ereated, 


declared, assigned, limited or 
If in the present case, the 


extinguished”, 
respondent was 


g seeking to use the petition to show that a 


. right in’ immoyeable property 


E 


had, been 


x created, declared, assigned, limited ‘or 


“extinguished, "d$ might have been “urged 
“With great” fore that if ilie document“ 


“pur- 


The defendant did not deny that. 


The Court below held that there’ 


INDIAN OASES. "608 


ported.or operated" to do any one or more 
of these things, it was inadmissible for want 
of registration and that if it did not so 

“purport or operate" it was  inadmis- 
sible as irrelevant. In the present case 
we think that the petitjon of the 23rd: of 
October 1913, was produced in the Court 
below merely for the purpose of showing that 
this very suit had been adjusted by the parties 
out of Court This is clearly shown by the 
petition which the plaintiff filed in the Civil 
Court setting forth that there bad been ‘an 
adjustment. The petition of the 28rd of 
October, does not on the face of it purport 
to “create, declare, assign, limit or extinguish 
any right." Jtwas merely a request to the 
Revenue Court to effect mutation of names 
in accordance with an agreement come ‘to 
between the parties. The petition does not 
on the faze of it even purport to be the 


agreement between the parties. It ‘is 
simply a petition" addressed to ‘the 
Court. Order XXIII, rule 3, provides that 


where itis proved to the satisfaction of the 
Court that a suit has been adjusted wholly or in 
part by any lawful agreement or compromise, 
the Court shall order such compromise to ‘be 
recorded and shall pass a decree in accordance 
therewith so far as it relates to the suit. 
Prior to the passing of the present Code; it 
had been the practice of this Court not to tict 
under the corresponding section 875 of the 
old Code, unless the parties were actually 


‘agreed that an adjustment had been made 


when the Court was asked toact. The other 
High Courts on the contrary had taken the 


‘view that it was open to one of the parties to 


prove the adjustment even when the other 
party denied it. The words of the present Order 
seem to indicate that the Legislature has 
thought well to adopt the practice prevailing 
in the other Courts and that the Court must 
now enquire whether or not there has been 
an adjustment out of Court. There 
was nothing to prevent the parties 
to the present suit coming to. an oral 
agreement of.adjustment. The.only ` trans- 
actions relating to immoveable property whith 
require. to be made in writing are those 
specified in ihe Transfer of Property Act. If 
the parties had presented to the Civil Court a 
petition in the same terms as. that presented 
to the Revenue Court, the Civil Court would 
undoubtedly have received it and acted upon 
it. We do not think that any one could have 
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contended that such a petition required 
registration. Suppose that both parties had 
signed such a petition and that on the 
strength of it the respondent had asked the 
Court to act under Order XXIII, rule 3, 
suppose further that the applicant had 
‘opposed the Court so acting on the ground 
that he had been induced to sign the petition 
by fraud and that the Court had found that 
there was no fraud, we think it clear that the 
Oourt would have been bound to make a decree 
interms of the adjustment and that the appli- 
cant could not have successfully contended 
that the signed petition was inadmissible for 
want of registration. We think that the 
petition (which both parties signed) to the 
Revenue Court was in the circumstances of 
the case admissible as evidence that the 
present suit had been adjusted out of Court. 
The significance to be attached to the 
evidence is of course another matter. In the 
present case when we consider that the 
. mutation proceedings and the Civil Court 
suit were going on simultaneously and that it 
was exactly the same dispute, it is clear that 
the present suit was adjusted. It is quite 
clear that the petition in the revenue matter 
was made in pursuance of the agreement to 
adjust the dispute pending between the 
parties. In the natural course of events if 
Sital Prasad had kept good faith, he would 
have joined in a petition to the Civil Judge 
couched in exactly the same terms as the 
petition he had joined in, to the Revenue 
Court. We think that the Court below: .was 
justified in coming to the conclusion that 
the parties had adjusted the suit out of Court, 
and that being so, it was the duty of the 
learned Judge to make the decree in terms of 
that adjustment. We see no reason to differ 
from the view taken by the Court below on 
the question of undue influence and fraud, 
nor was it seriously urged that we should do 
so. We dismiss the appeal with costs 
including in this, Court fees on the higher 
scale. : The decree will not issue until the 
deficiency is made good by the plaintiff-re- 
spondent. i 
Appeal dismissed. 
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PUNJAB CHIEF COURT. 
Crvin Miscennayzous ApPEAL No. 329 


- oF 1915. j 


Civit, Reviston Petition No, 303 or 1913. 
December 1, 1915. : 
Present:—Sir Donald Johnstone, Kr., Chief 
Judge. 
GURDITTA MAL AND OTHERS— 
PETITIONERS 
V TSUS 
DHARI MAL—-RESPONDENT. 
Succession Certificate Act (VII of 1889), s. 4 (a)— 
Proof of representative title Joint Hindu family, death 
of a member of-—Survivors, whether require certificate 
to realize debts of family—Partnership—Death of a 
partner—Surviving partner, if requires certificate io 
entitle him to effects of deceased—-Contract Act (IX 
of 1872), os 45, 263. : 
When one member of a joint undivided Hindu 
family dies, the other’ members succeed to him by 
survivorship and do not require any succession 
certificate in order to sne for debts due to the 


family [p 905, col. 1.] 

Iu the case of a partnership if & partner dies, the 
surviving partner does not succeed to the dead partner 
by survivorship and if the surviving partner claims to 
be entitled to the effects of the deceased person 
as due to himself alone, a succ ssion certificate is 
required, [p. 905, col 2; p. 906, col. 1.] : 


Petition, under Order XLVII, rule .1, 
Civil Procedure Code, for review of the 
judgment passed by the Hon'ble Sir Alfred 
Kensington, Kr., Chief Judge, on the 16th 
April 1915, in the civil revision case noted 
above. . ` 

Bakhshi Tek Chand, for the Petitioners. 
Mr. Gokal Chand Narang, for the Respond- 
ent. ; 


ORDER. In this case I am asked to 
review the judgment of the late Chief Judge 
dated the 16th April 1915,-in which he 
allowed three revision petitions against the 
order of Mr. Barker, District Judge, 
Amritsar, dated 28th January 1913. My 
learned predecessor noted that it was unusual 
to interfere with an interlocutory order 
on the revision side and gave reasons for 
doing so in this instance. The reason why 
I have admitted this review is that it 
appears fairly clear that, when the learned 
Judge heard the case on the lst November 
1913, he did not hear any of the agru- 


. ments of the respondents’ Pleader, Mr. 


Tek Chand, but intended to fix the 
case for some early Saturday and then to 
hear the arguments. No date was fixed and 
about a year and a half afterwards, ‘on 
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16th April 1915, the learned Judge, 
withont hearing anything further, disposed 
of the ease and allowed the revisions. It 
seemed to me necessary in the interests of 
justice that the case should be re-heard and 
the arguments properly presented. I have 
now heard the revisions argued on the merits 
by both sides. 


"The questions in the case are, first, should 
this Court interfere on the revision side 
at all? Second, if so, is the finding and 
decision of Mr. Barker actually correct or 
incorrect ? As to the former question, I 
do not think it would be right for me to 
yun counter to my predecessor. The Divi- 
sional Judge's action is a matter of discre- 
tion, and my predecessor gave reasons for 
thinking that he should interfere, if the 
order of the lower Court was incorrect. 
I, therefore, pass by the first question. 
With regard to the second question, Mr. 
Barker's judgment is not very easy to 
interpret. He holds quite plainly that, at 
the time of Hari Mal’s death, he and 
Dhari Mal are not proved to have con- 
stituted a joint Hindu family. From this 
finding, he deduces, the consequence that 
a succession ,certificate must be produced 
by Dhari Mal before the suit can be pro- 
ceeded with. Thisis in the last paragraph 
of^his judgment. In the last paragraph 
but one, he mentions the documentary 


evidence of the plaintiff which he considers - 


relevant and says that that evidence is 
insuffieient to prove the existence of a 
joint undivided Hindu family, inasmuch 
as not one of these pieces of evidence 
shows "anything more than that" Hari 
Maland Dhari Mal were joint proprietors 
of a firm dealing in hundis. He does not 
say whether it is his reasoned opinion 
that the sole surviving partner of a firm 
requires a succession certificate before he 
“can bring a suit to recover a debt due to 
the firm, bat this would appear to have 
been the impression in his mind. There 
can be no doubt that, where one member 
of & joint undivided Hindu family dies, 
the other members succeed to him by 
survivorship and do not require any suc- 
cession certificate in order to sue for debts 
due to the family. "Whether the same rule 
applies to the survivors of a partnership 
is not perhaps so clear. A partner having 
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died, the surviving partner does not succeed 
to the dead partner by survivorship, and 
so the case is quite different from that of 
a joint undivided Hindu family. On the 
contrary, if the dead partner has got sons, 
the surviving partner does not succeed to 
any part of the dead man’s estate; and if 
the dead partner has no heirs nearer than 
the surviving partner, then the surviving 
partner ‘succeeds by inheritance. Section 4 
(a) of the Succession Certificate Act'says: “No 
Court shall passa decree against a debtor 
of a deceased person for payment of his 
debt to a person claiming to be entitled to 
the effects of the deceased person or any part 
thereof except on the production by the 
person so claiming of a certificate granted 
under this Act.” Section 45 of the Contract 
Act indicates that, when one of two joint 
promisees dies, their rights are thereafter 
enjoyed by the surviving promisee and the 
representative of the deceased promisee, 
On the other hand, under section 263 of 
the Contract Act, after dissolution of part- 
nership, the rights and obligations of the 
partners continue in all things necessary 
for winding up the business of the part- 
nership; and of course by law, a partneship 
is at once dissolved on the death of a 
partner. It is argued on the strength of 
this section that Dhari Mal, having been 
found by Mr. Barker to have been a partner 
with Hari Mal, has, subjdet to all equities, 
at all events a right to “sue for debts due 
to the partnership, that being a necessary 
part of the business of winding up a part- 
nership. 


Now, if Dhari Malin this case was suing 
simply as the surviving partner and was 
not denying to the other members of the 
family their right as heirs of the deceased 
Hari Mal, I would be inclined to say that 
no succession certificate was required because 
of the wording of section 4 (a) of the 
Suecession Certificate Act, especially the 
words claiming to be entitled to` the 
effects of the deceased person." If Dhari 
Mal was suing in that way he would not 
he claiming to be entitled to the effects of the 
deceased person as due to himself alone. 
But here we find that the matter ig 
highly controversial and that Dhari Mal’s 
case is that the other brothers have no 
right in Hiri Mal’s estate whatever, and 


. 
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‘therefore it. is clear that he is suing 


“on, the ground: of being, along with Hari 
< Mal, a. member of a joint undivided 
, Hindu family.. In .my: opinion, therefore, 
on the finding of Mr. Barker, a succession 
certificate was required. I think if my 
learned predecessor had heard the arguments 
: of both sides, he probably would have come 
‘.to-this conclusion himself. 
« , For these reasons, I allow the review 
~and dismiss the revision petition with costs 
:. throughout. 1 
m . . Review allowed. 


za E -ALLAHABAD HIGH COURT. 
/ Privy Councth Apreat No. 19 or 1915. 

sou November 26, 1915. 

Br ésent:—Sir Henry Richards, Kr., Chief. 
m . Justice, and Mr, Justice Rafique. 

RAM SARUP AND OTHERS — DEFENDANTS— 
ey '! APPELLANTS 
; versus 
“JASWANT RAI AND EE Pan ds 


RESPONDENTS. 
Limitation Act (IX of 1008), s. 12, Sch. T, Art. 179— 


Application for leave to appeal to His Majesty — Limita- $ 


tion , from. what dale. to be com puted— Tüne requisite 
“for obtaining copy of decree, if excluded. 

Ih computing -thoe period of six months under 

. Article. 179 of the “Limitation Act provided for an 

„ application for -leave to appeal to His Majesty in 

| Council, an applicant is entitled under section 12, 


' clause (2), of theiLimitation Act, to exclude the . 


“day on which the judgment complained of was 
pronounced and the time requisite for obtaining a 


copy of the decree. 
Section 12 (2) of the Limitation Act is general aud 


+ applies to all applications for leave to appeal, 
ds ` Application for leave to appeal to His 
_ Majesty, i in Council. 
Messrs.’ Gulzarilal and Kat'as Nath Katiu, 
. forthe Appellants.  - 
, Mr. Benode Behari, for the Respondents. 


J UDGMENT.— -This is an application for 
- leave to appeal to His Majesty in Counoil. 
“A point has - been taken on. behalf of the 


*.yespondent that the application was not: 


< presona within time.. Article 179 of the 
. Limitation Act prescribes a period of limita- 
ion of six months from the daté of thedecree. 
Wi 12; clause (2), of the Limitation Act 


...(now-in- force). provides that-in -compnting _ 
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`- a copy of the decree shall be excluded. 


) applications for leave to appeal. 
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-  ELAHI BUX V. NAND KISHORE. | , 
application “for leave to appeal", the day on 


.which the judgment complained of, was pro- 


nounced and the-time requisite for obtaining 
At 
is admitted that if this provision applies to 
an application for leave to appeal to His 
Majesty in Council, the application is within 
time. Prior to the passing of the present 
Limitation Act, appeals to His Majesty had 
tobe brought within six montbs from the 
date of the decree and the applicant was not 
at liberty to exclude any time for the purpose 
of obtaining a copy of the deeree. Under 
the old Act, this time was only allowed to 


applications for leave to appeal as a pauper ; 


but the clause of the section as it now 
stands is general and appears to apply to all 
It is highly 
probable that the words "leave to appeal as a 
pauper" were omitted so as to include ap- 


d plications for leave to appeal in insolvency 


matters. Butin construing the section, we 
must deal with the section as it now stands. 
On the plain words of the section, an applicant 


' for leave to appeal is entitled to exclude tke 


period referred to. Iu ouriopinion, the 
application is within time. 

The value of the subject-matter of the suit 
in tlie, Court below and of the proposed appeal 
to His Majesty in Council is upwards cf Rs, 


10,0C0. This Court did not affirm the decision - 


of the Court of first instance. The case 
accordingly fulfils the requirements of section 
110 of the Code of Civil Procedure and we 
so certify. We make no order as to costs: 
Application granted, 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. . 
Revenve Petition No. 19 or 1912-13. os 
ALLAHABAD DISTRICT, P 
- July 24,1913. - 
Present: —Mr. Baillie, S. M. 
ELARI BUX—DEFENDANT-—ÅPPELLANT 


versus - 
NAND KISHORE-— PLANTEE — 
RESPONDENT. : : a 
dna Tenancy Aét, (II of .1901), s. 10— 
Sir, transfer of, by gift to one not a co- sharer, 
effect of. 


-Si+ does-nob_cease to. be sir. when it, is transferred 


the period of limitation prescribed for an bya gift, whether the transfer be in favour of a 


- 


x 
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"yperson' who is a co-sharer or in favour of one who is bhar Nath is the brother of Har Narain, 


not a co-sharer. 


Second appeal from the order of the 


, Commissioner, Allahabad Division, dated the 


“been continuously so recorded since. 


- 6th December 1912, reversing that of the 
„Assistant, Collector of Allahabad District, in 
a case of ejectment. 


- JUDGMENT, —The laud ^ in question was 
“recorded as sir at the last Settlement and has 
The 
Court of‘ first instance held that.it ceased to 


.be sir when it was transferred by gift to'a 


The 


is in- 


person nota co'sharer in the mahal. 
Commissioner holds that this view 


“correct, that atransfer by gift does not 


«deprive the land of its character of sir 


even 
: though itis in favour of ‘a person not ‘a 
* 6o-sharer., 3 


There čan be no doubt that the Com- 


-missioner '8 view is correct, that the transfer 
"by gift has not the effect of creating ex- 


- proprietary rights and so depriving the land 


-of its character of sir, 


“ordinate Judge of Agra, 


p 


The appeal masi be dismissed. " ; 
Appeal dismissed.” 


ALLAHABAD HIGH COURT. 
Firer Civin Arrea No, 283 or 1913. 
November 29, 1915. 
Present:—Sir Henry Richards, Kr., Chief 

. Justice, and Mr. Justice Rafique. 
HAR NARAIN AND OtHERS—DE&FENDANTS — 
| APPELLANTS 
versus 
BISHAMBHAR NATH AND OTHERS— | 


PraiNTIFFS—BESPONDENTS. 
"Hindu — Law— Partition —Step-motler, share ge 
^ Mitakshara. 


According to the Mitakshara School of Hindu Taw 


, &.step- mother is entitled to à. sharo’ equal to that of 


a son upon partition. 

. First appeal from a decree of the Sub- 
dated the 
June 1913. j 

Mr. Renode Behari, for the Appellants, 
Mr. Sham Krishna Dar, for the Respondents. 


JUDGMENT .~This' Appeal, is connected 


: with First Appeal No., 855. of 1914. It is 
. & suit for -parition brought by Bishambhar 


Nath and” Masamniat Chiráünji against ‘Har 
Narain and his son Amba Prasad. Bisham. 


“Mar Narain. 


"defendants 


Musammat Chiraunji is. the mother of 
Bishambhar Nath and step-mother of:Har 
Narain. The only point which arises in 
the-appeal, is theshare to which Masünwnat 
Chiraunji is entitled upon partition. The 
defendants contend that she is only entitled 
to a share out of the share allotted ou .parti- 
tion to her son. On the other baud, the plaint- 
iffs contend that the property must be divid- 
ed into three parts, one part should be 
allotted to Bishambhar Nath, one part to 
Musanvmat Chirauuji anda third part to 
The Court below has acceded 
to the contention of the plaintiffs. The 
have appealed. Reliance. was 
placed on the case of Hemangind Dasi v. Kedar 


` Nath Kundu Chowdhry (1). This no doubt 


"would be an authority 


in the appellants’ 


- favour if the present was a case governed by 


* 


the Benares School of Law (1. .e. Mitak- 
shara), but it is quite clear that the case cited 
was. one. under the Bengal School of Law, 
namely, the Dayabhaga. This appears from 


> the judgment in the-case of Chowdhury Thakur 


(2) 


24th 


Proshad Shahé:v. Musammat. Bhagbati Koer 
On the other hand, there are several 
authorities i in favour of ae plaintiff which 
refer to the Mitakshara School of Law See 
Damoodur Misser v. ‘Senabutty Misracn (3), 


. Damodardas,  ManeMal v: Uttamram Maneklal 
. (4).] " The same point was expressly decided 
. by this Court in.the case of Mathura Prasad 


v. Deoka (5). . In our opinion, the view taken 
by the Court ‘below was correct and should 
be aftirmed. We dismiss the appeal with 
costs including in this Court-fees on the 
higher seale. 

Annet a 


(1) 160 . 18; 16 1. A. 115; 13 Ind. Jur. 210; 5 Sar. 
P. O, J. 374. v EA 
(2) 10. D. J. 142 ab y. 143. € 


(3) 8 C. 587 at pp. 642, 513; 10 C. L. R. 401; y ns 
Jur. 584, UA : 
(4) 17 B. 271. 
(5) A. W. N. (1890) 124. 
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RUEMANI AMMAL t', ADVOCATE-GENERAL OF MADRAS. 


MADRAS HIGH COURT. 

Civi, Ruytsion Perion No. 497 or 1915. 
August 19, 1915. 
Present:—Mr. Justice Seshagiri Aiyar and 
Mr. Justice Napier. 

RUKMANI AMMAL AND ANOTHER— 
PETITIONERS 
versus 
Tss ADVOCATE-GENERAL or MADRAS 
AND OTHERS—RESPUNDENTS. 

Civil| Procedure Code (Act V of 1908), O. XL, v. 6 
—Receiver—Appointment of neat friend of minor as 
Receiver of his estate, whether legal— Power to appoint 
Receiver, if includes also power to remove him -General 
Clauses Act (X of 1897), s. 16— Burden of proof. 

It is not illegal to appoint the next friend of a 
minor also asa Receiver to manage his estate on his 
behalf. [p. 90%, col. 2.] 

A power to appoint a Receiver does not of itself 
include a power to remove the person so appointed 
and section 16 of the General Clauses Act has no 
application to appointment of Receivers made by a 
Court. [p. 909, col. 1.] 

Where itis sought to remove a Receiver already 
appointed the burden is upon the person applying 
for the removal to prove the circumstances which 
would justify it. [p. 908, col. 1.] 

Taylor v. Oldham (1822, 1 Jacob 527; 87 B.R. 949 
followed. 


Petition, under section 115 of Act V of 
1908, praying the High Court to revise 
the order of the District Court of 
Chingleput, in Civil Miscellaneous Petition 
No. 681 of 1914 in Original Suit No.5 of 
1911. 

FACTS.—The Advocate-General, Madras, 
instituted a suit for settling a scheme for 
the management of the Temple at Sriperum- 
badoor, Chingleput District, and Rao Sabib 
T. ‘Namberumal Chettiar, a contractor in 
Madras, was appointed Receiver pending the 
disposal of the suit. Meanwhile the 1st defend- 
ant (the jeer of the mutt) died. His 
widows adopted a minor boy.and he was 
brought on record as the legal representa- 
tive of the deceased: defendant and Mr. T. 
Namberumal Chettiar was appointed his 
guardian. In November 1914, a petition 
was put in toremove Mr. T. Namberumal 
Chettiar from the Receivership on the 
ground that he was appointed the 
guardian of the minor and as such was interest- 
ed in one of the parties, and could not, there- 
fore, act as a Receiver. The District 
Judge ordered his removal and the pre- 
sent revision petition is against that order. 

Mr. T. Rangachariar, for the Petitioners 
jor the guardian, contended thai the fact of 


his being appointed a guardian could not 
disentitle him to|be Receiver also of the 
properties, 

Messrs. P. R. Ganapathy Awar and B. 
Sundararaja Atyargar, for the Respondents, 
pointed ont that under section 16 of the 
General Clauses Act, a Court could remove a 
guardian appointed. 

JUDGMENT.—In this case Mr. Nambern- 
mal Chetty, the counter-petitioner, was 
appointed Receiver on the 19th of November 
1918. On the l4th December, the widows 
against whom the suit was continued as 
the legal representatives of their deceased 
husband adopted a boy. The Receiver was 
appointed guardian of the minor boy by 
the widows. Thereupon this application was 
made to the District Court to cancel Mr. 
Namberumal Chettiar’s appointment as 
Receiver. The District Judge ordered his 
removal on the sole ground that his position 
as guardian is likely to impair his discharge 
of duties as Receiver. He bas not con- 
sidered the allegations contained in the 
affidavits filed before him. We do not think 
that the mere fact that the Receiver is the 
guardian of the boy whom the defendants 
have adopted, is sufficient .ground for his 
removal from his appointment. Mr. Kerr 
says that a next friend of a minor should 
not be appointed as Receiver and in 24 
Halsbury’s Laws of England, the same state- 
ment is made. On referring to the authority 
which is quoted in support of the proposition, 
we find that such a rule is not enunciated hy 
the learned Judges who decided the case. 
See Taylor v. Oldham (1). We cannot uphold 
ihe order on the ground on which it is 
based. In this Court, affidavits and counter- 
affidavits have been filed which make 
definite allegations against the manager to 
whom Mr, Namberumal Chettiar has en- 
trusted his duties. On the other hand, the 
manager has distinctly denied the allegations 
contained in the affidavits filed before the 
District Judge and in this Court. We think 
that the District Judge should consider the 
allegations made and come toa conclusion 
whether the continuance of Mr. -Namberumal 
Chettiar is desirable in the interests of the 
trust. : 

Mr. Ganapathy Aiyar objects to our juris- 
diction on the ground that as the power to 


(1) (1822) 1 Javob 527; 87 E, R, 049, 
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appoint, granted to the District Judge under 
Order XL of the Code of Civil Procedure 
includes the power to dismiss the appointee, 
this ‘Court acting under section 115 of the 
Code of Civil Procedure and not under the 
Charter Act should not interfere. He relies 
upon section 16 of the General Clauses Act 
of 1897 for this argument. As at present 
advised, we are unable to hold that the 
power conferred by that section, would enable 
a Court appointing a Receiver to remove him. 
Mr. Ganapathy Aiyar also contended that 
prima facie, the appointment of a guardian 
as Receiver is not proper and, itis for the 
party desiring to uphold the appointment 
to show the exceptional circumstances which 
would justify his continuance. But this is 
a case of an applicaticn to remove a person 
already appointed. It is on the party who 
invokes the aid of the Court to show that his 
continuance will prejudice th» interests of the 
institution, 

We think that the proper order to be 
passed is to set aside the one made by the 
District Judge and to direct him to make 
afresh enquiry with reference to the allega- 
tions contained in the affidavits filed in this 
Court and in the Court below and to pass a 
final order. 


t 


Costs of both parties will come out of 


the estate. 
Petition allowed. 


PUNJAB CHIEF COURT. 

Secono Civic AppzAL, No. 162 of 1912, 
December 9, 1915. 
Present:—Mr. Justice Chevis and 

. Mr. Justice LeRossignol. 
GULAB KHAN AND OTHERS —Derenpants— 
APPELLANTS 
, versus 
Musammat CHIRAGH BIBI AND nTHERS 
-— PLAINTIFFS AND OTHERS— DEFENDANTS 


— RESPONDENTS. 

Custom Gujars of Gujar Khan Tahsil, Rawalpindi 
District —Alienation by Will of whole properly by 
sonless proprietor to mother and her brother in presence 
of-collaterals, validity of —Suit for declaration, main- 
tainability of Custom, proof of-—Punjab Limitation 
(Ancestral Land Alienation) Act (I of 1900), Art. 1. 
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Among Gujars of Gujars Khan Tahsil in the Rawal 
pindi District, a bequest of the whole of his property 
by a sonless Gujar to his mother and his maternal 
uncle in the presenco of the collaterals, is invalid, 
Fp. 910, col. 1.] 

In a suit for a declaration by the collaterals of a 
person to the effect that the Will made by him of 
the whole of his property in favour of hig 
mother and maternal uncle was invalid and 
would not ‘affect the plaintiffs’ rights after the 
death or remarriage of the mother, it was contended 
that the plaintiffs’ suit was barred by time in. 
asmuch asthe Punjab Limitation (Ancestral Land 
Alienation) Act of 1900 did not deal with a suit such 
as the present which was launched only after tho 
death of the alienor: 

Held, overruling the objection, that the suit might 
adequately be described as a suit fora declaration 
that the alienation effected by the donor was void 
excopt for his life-time and that the alienation by Will 
would not affect the reversionary rights of the 
plaintiffs. (p. 9.0, col. 2.] 

Custom is a fact which must be proved by anthori- 
tative pronouncement or by instances in which it 
has been followed; i& cannot be established by 
dialectics. [p. 911, col, !.] 


Second appeal from the decree of the 
Divisional Judge, Rawalpindi Division, dated 
the 5th November 1911, reversing that 
of the District Judge, Rawalpindi, dated 
the 26th April 1911, dismissing the claim. 
. The Hon’ble Mr. Muhammad Shati, K.B., 
for the Appellants. 

Mr. Nand Lal and Lala Madan Gopal, 
for the Hon’ble Mr. Shadi Lal, R.B., for the 
Respondents, 


JUDGMENT.—In this case, Counsel for 
the respondents raises a preliminary objec- 
tion that one Manga, one of the plaintiffs- 
appellants, has died and that the application 
to bring his representatives on to the record’ 
was not made within six months of his 
death. Counsel for the appellants admits 
that he is unable to meet the respondents’ 
objection and he is willing that the appeal 
so far as Manga is concerned, should be 
held to have abated. Respondents then 
conterded that since the appeal has abated 
as regards Manga, it has also abated so 
far as the remaining appellants are con- 
cerned. For this argument, respondents’ 
Counsel were unable to find any justifica. 
tion. The snit brought was not based on 
any joint right, but ou the several rights 
of all the plaintiffs. The suit could have 
been brought by the other plaintiffs 
exclusive of Manga and now that Manga 
retires from the appeal, there is no reason 
why it should not be continued by the plaintiffs 


"y 
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who survive. Ghulam Hussain and Niaz 


Ali respondents have died whilst this ‘appeal. 


‘thas been pénding “and their representatives 
have not “been brought npón the record in 
time, but this pointis of no importance for 
they are pro forma respondents, 
appeal can proceed without the inclusion 
‘of their ‘representatives. 


: This case is brought by the near colla- 
terals of Allah Ditta, Gujar of Gujar Khan 
Tahsil inthe Rawalpindi District, for a 
declaration that the Will by which the said 
Allah Ditta onthe 24th December 1899 be- 
queathed the whole of his property to his 
mother Musammat Kasim Bi and to his 
maternal uncle Gulab Khan is invalid, and 
Will not: affect the plaintiffs rights on the 
death or remarriage of Musammat Kasim Bi. 
Allah Ditta died shortly after making this 
Will and mutation was granted in accordance 
with the provisions of the Will in spite of 
the objections of the collaterals on. the 
26th - February 1901. -The first Court 
threw the ‘burden of proving that by custom 
a-sonless Gujar was not competent to make a 
testamentary disposition of the whole of 
his: property, upon the plaintiffs and holding 
that the plaintiffs had not discharged the 
burden, it dismissed the suit. The Divisional 
Judge -on appeal thought that the onus 
shóuld be placed upon the defendants of 
proving that such -a proprietor was com- 
petent in the presence of 
alienate by, Will the whole of his ancestral 
property and holding the defendant had 
not discharged the onus, he decreed for the 
plaintiffs., 

Before: this Court, Mr. Shaf for the 
appellants first contends that the onus should 
have been laid upon the plaintiffs and 
urgós that if this Court holds that the 
Divisional ‘Judge has rightly placed the 
anus still, as the onus .was placed in the 
original: Court upon ihe plaintiffs, a 
remand -should in any case be granted by 
this, Court in the event of the evidence 
upon the record being -held insufficient to 
Eaa the defendants’ contention. 

, Next, it was urged that the plaintiffs’ 
suit was barred by time inasmuch as the 
Punjab Limitation Act of 1900 does vot 
deal . with a snit, such as the present 
which is launched only after the death 
gf - the, alienor, Mr, Shafi contends that 
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collaterals to . 
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the language ‘of Article 1 of the Punjab- 
Limitation Act of 1900°  precludes:the idea- 
that a suit for a' declaration that an: 
alienation shall be void except for the 
life-time of the ‘alionor can be brought 
When that’ life-time has come to an ‘end, 

The matter, however, has been ‘considered 
in Jiwana v. Abdullah (1). The correctness 
of that judgment is’ challenged and it is 
contended that the language of the Limita- 

tion Act must be very strictly construed 
and that if a suit is brought which does not 
satisfy the definition of the article of ]imita- 
iion which it is sought to apply, it must be 
held that the article does not apply to that 
guit. 


After enreful consideration of this matter, 
we see no reason for holding that the deci- 
sion reported as Jiwana v. Abdullah (1), is 
incorrect. The intention of the Legislature is 
very obvious and whatever difficulty arises. is 
due solely to the infelicitous” nature of tho’ 
language used. The suit now before us, might 
bedescribed quite adequately, although loosely, 
asa suitfor a declaration that the aliena- 
tion effected by Allah Dita, was void 
except for his life-time. But it might just 
ns well be dessribed as a suit for a declara- 
tion that the ‘alienation by Will should not 
alfect the reversionary rights of the plaintiffs, 
and that is clearly the intention of ‘the 
plaintiffs. < z 

They desire a decree declaring that the 
alienation shall be void against them as soon 
as they become entitled to the property 
affected. 

We overrule the objection. . 

The next point is whether the custom 
on which defendants-appellants rely, has been 
established. 


Defendants have produced thirteen in- 
stances, not all of the Gujar Khan Tahsil 
however, but we find that they go some way 
to establish a custom of gift or bequest by 
Gujars in favour of nephews or (more rarely) 
sisters’ sons only. 

Even after allowing that tribes in the 
western part of the Punjab arè less 
restricted in the disposition of their an- 
cestral property than the tribes of the 
Central Punjab, and after conceding that 


` (1) 2 Ind. Cas, 962; 64 P. R. 1909; 56 P. L Be 
1909; VENENIS i 
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there appears to be a custom warranting 
special favours to néphews or sisters’ sons, 
we are unable. to hold ‘that there exists 
ar custom justifying a giftor bequest of 
the whole estate to a mother anda mother’s 
brother, who stand in relation to the donor 
or testator in a very different position 
from that -held by a nephew ora sisters 
son. 

- Custom, moreover, is anah which must 
be proved by authoritative pronoüncément 


or by: instances .m which it has been 
followed; it cannot be established by 
dialectics. 


We hold then that ihe austere contended. 
for by the appellant, is not established and as 
defendants-appellants produced a considerable 
body of evidence before the firsb Court, we 
seo no probability whatever that a remand 
would enable them to Necengtlhion their 
position. e Í 

The appeal is dimissa with TM 

a NL Appeal dismissed. 


1 bee * 


1 1 





um -MADRAS HIGH COURT. 

- BGrzooxp Civit Arrear No, .1525 or 1914. 

îs . September 17, 1915. 

*. Present:—Mr, Justice Seshagiri Aiyar and 

=. — Mr, Justice Kumaraswami Bastri. 

P. C. RAGHAVACHARIA Re PLAINTIFF — 

APPELLANT i 

versus 


LANANTHA REDDI AND. ores —Darenn- 


ANTS— RESPONDENTS. 

^c Attachment—Subsistence of attachment, how ‘deter. 
mined—Order not withdrawn—Presumption—Right to 
subsistence of attachment acquired under old ,Code— 
"Civil Procedure Code (Act V. of 1908), O. XXE v. 57, 
‘whether has vetrospective effect. . 
» The question whether by reason of the disposal of a, 
petition for execution, an attachment cease to subsist, 
should be determined with reference to the’ facts of 
tach“ case. [p. 911, col. 2.] 

Unless an order of attachment is withdrawn or 
dealt with on the merits, the presumption is that it 
isin force. [p. 911, col. 2." 

Imtiaz Ali v. Bishambhar Das, 10 Ind. Cas, 245; 8 
A. L, J. 6019; Daud Ali Shah v. Ram Prasad, 30 Ind, 
Cas. 787; 387 A. 542; 13 A. L. J. 750, referred to. 

A right to subsistence of attachment acquired 
under the old Code of Civil Procedure cannot ba 
taken away by giving retrospective operation to 
Order XXI, rule 57 of the new Code. [p. 912, col. 1.7 

Khande Subbayya v. Nara Subba Reddy, 27 Ind. Cas. 
192; 2 Y, W.4; Vardiparthi Ramayya v. Korukonda ^ 
Jagannadham, 27 Ind, Cas. 568, referred to, 


IH - ze f 


nate Judge i» equally untenable. 


CASES. 911 


Court of the Subordinate Judge- ‘of North: 
Arcot; in Appeal Suit No. 116 of 1913,: 
preferred against that of the | Court. of 
the District Munsif of Ranipet, in Original 
Suit No. 735 of 1919. : "orat 


Messrs. D. A. Govindaraghava ` P and’ 
D. S. Venta angu. Atyar, for the Appel: 
lant. 

Mr. C. Y. Ananthakrishna Aiyar, 
Respondents. 


JUDGMENT.  Datendunis Nas 2 io 5 
mortgaged to the lst defendant certain 
properties. One Arunachella: obtained a 
decree for money against the Ist: : defendant. 
An application for attachment was made on 
the 15th July. After notice to the debtors, 
the attachment was made on the 29th July. 
On the 10th August, the District Munsif 
dismissed the petition as "further steps were 
nct taken.” It is not; clear what further 
steps were required to'be taken by the 
attaching creditor. There is nothing in the 
order or in the papers before us to indicate 
that the creditor was guilty of any laches 
on his part and that the Court dismissed 
the petition on that ground. Under these 
circumstances, we must regard the dismissal 
as not having the effect of putting an end 
to the attachment. The Judiéial Committee 
pointed out-that the question whether by 
reason of the disposal of a petition, the 
attachment ceased to subsist, should be de- 
termined -with reference to the facls.of each 
case. We find no materials in this case for 
holding that the disposal was. not . for 
statistical purposes and was due to any 
neglect on the part of the creditor.: The 
shortness of the time between the attachment 


for the 


: and the dismissal, isan indication the other 


way- Weare supported in this view by 
Rangasamt — Oheiti v., Periasamt Mudali 
(1). As pointed ont in Imtiaz "Al v. 


Bishambhar Das(2) and Daud Ali Shah v. Ram 
Prasad (3), unless the order is withdrawn 
or dealt with on the merits, the presumption 
is that it is in force. i 


The second ground taken by the: Subordi- 
i There is 
no reason for holding that the néw Coda 


(1) 17 M. 68, 3 M. T, J. 211. 
* (2) 10 Ind. Cas. 245; 8 A. D. J. 619. 
“ey 30-Ind: Cas. ISI 13 A. L. J. 750; s A sd 
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gave retrospective effect to the order passed 
im August 1907. This is not a matter of 
procedure only. The attaching creditor had 
acquired a right to subsistence of the attach- 
ment under the old Code. This right should 
not be taken away by giving retrospective 
operation to Order XXI, rule 57, cf the new 
Code of Civil Procedure. The decisions in 
Khande Subbayya v. Nara Subla Reddy (4) 
and in Vardinartht Ramayya v. Korukonda 
Jagannadham (5) support this view. 


. We must reverse the decree of the Sub. 
ordinate Judge and remand the case to him 
for disposal on the merits not dealt with 
by him already. Costs will abide the 
result. 


Appeal allowed; Suit remanded, 


. (4). 27 Ind. Cas. 792; 2 L, W, 4. 
(5) 27 Ind. Cas. 668. 


COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Revenus REFERENCE No. 5 or 1911-12 or 
FanRUKHABAD District. 
November 29, 1912. 
, Present:—Mr. Baillie, S. M. 
PARAS RAM —PruaINTIFF— APPLICANT 
"E versus, - 
SHEOBARAN SINGH—DzrsNDANT— | 


A RESPONDENT. . 

Agra Tenancy Act (II of 1901), s. 176— Application 
for review, rejection of, by Assistant Collector, 2nd Class 
—Appeal, if maintainable—Civil Procedure Code (Act 
V of 1908), O. XLYII, v. 7. X 

Although under Order XLYII, rule 7, of the Civil 
Procedure Code, an order rejecting an application for 
review is not appealable, such an order, if passed by 
an Assistant Collector of the Second Class, is appeal. 
able to the Collector under section 176 of tho 
Tenancy Act. 


Reference made by the Commissioner of 
the Allahabad Division, submitting the 
record..to set. aside the order of the 
Collector who reversed the order of the 
Assistant. Collector, 2nd Class, in a suit 
for arrears of rent. . 

FACTS.—A decree for arrears having 
been passed, the decree-holder applied for 
ejectment and notice under -section 59, is 
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alleged to have been served. Money being not 
paid an order for ejectment was passed. But 
before the order was carried out, the judg- 
ment-debtor applied for review of judgment 
to the Tahsildar who cancelled the order 
of ejectment. On appeal the Collestor sent 
back the ease, holding that the order of eject- 
ment should rot have been cancelled 
without giving the decree-holder an oppor- 
tunity to show cause to the contrary. 
The Tahsildar after remand held that 
there were not sufficient grounds for 
reviewing his order of ejectment and main- 
tained it, 

The judgment-debtor appealed to thé 
Collector and the objection taken by the 
decree-holder was that no appeal lay to the 
Collector. The Collector overruled the objection 
and held that the Tahaddar ought to have 
reviewed his order. The decree-holder 
went in revision to the Commissioner who 
in his order of reference to the Board said as 
follows:— "This application for review refers 
to a case in which a Tahsildar passed‘an 
order for the ejectment of a tenant under 
section 61 of the Tenancy Act. The 
Tahsildar was applied to réview his order 
but he refused to do so. An appeal against 
the refusal was. preferred to the Collector 
who accepted it, holding that the Tahsildar 
ought to have reviewed his order. The 
Collector granted the rélief sought by the 
tenant. It is clear from Order XLVII, 
rule 7, that the Collector had no jurisdiction. 
The case will be submitted to the Board for 
orders.” ; i 

JUDGMENT.—Under section 176 of the 
Tenancy Act any order passed by.an Assist- 
ant Collector, 2nd Class, relating to the trial 


' of any suit or application, is appealable to the 


Collector, Rule 7 of Order XLVII being 
inconsistent therefore, does not apply. There 
is no ground for revision. The application 
is dismissed. 


Arplication dismissed. 
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MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 284 or 1914. 
September 7, 1915. 

Present; —Mr. Justice Sadasiva Aiyar and 
Mr. Justice Napier. 

Sheik MUHIUDDIN ROWTHER — 
PETITIONER—À PPELLANT 
VETSUS 
RANGACHARIAR AND ANOTHER— 


RESPONDENTS. 

Civil Procedure Code (ct V of 1908), O. XXI, r. 89 
—Deposit by pwurchaser—Sale not conjsirmed—Person 
applying -to set aside sale, if can take advantage of 
deposits. 

Amounts paid by purchasers in Court auction 
whose purchases have not been confirmed and which 
amounts, therefore, cannot be withdrawn by the 
decree-holder ab his pleasure, cannot be taken 
advantage of by any person who applies under 
Order XXI, rule 89, of the Code of Civil Procedure. 

Karunakara Menon v. Krishna Menon, 27 Ind. Cas. 
952; 2 L. W. 166; 28 M. L. J. 262, followed, 


Appeal against the order of the Court of 
the Subordinate Judge of Mayavaram, in 
Execution Appeal No. 137 of 1914, in 
Original Suit No. 86 of 1910, on the file 
of the Court of the Subordinate Judge of 
Kumbakonam. 


Mr. G. S. Ramachandra Adyar, for the Àp- 
pellant. 


Messrs. T. R. Ramachandra Aiyar, T. R. 
Krishnaswamé | Avyar and S. Gopalaswami 
Aiyvangar, for the Respondents. 


JUDGMENT.—In Karunakara Menon v. 
Krishna Menon (1), it was held that the 
payment by one judgment-debtor into Court 
of money which (according to the arguments 
of Mr. T. R. Ramachandra Aiyar for respond- 
ents in that case) could have been with- 
drawn from Court by the decree-holder at 
sonce, could not be taken advantage of by the 
other judgment-debtor in making his 
necessary deposit to support his applica- 
‘tion under Order XXI, rule 89, of the Code of 
Civil Procedure. 

It follows, a fortiori, that amounts paid 
by purchasers in Court auction whose 
purchases have not been confirmed and 
which amounts, therefore, could not be 
withdrawn by the decree-holder at his 
pleasure, could not be taken advantage of 
by any person who applies under Order XXI, 
rule 89, of the Code of Civil Procedure. 


(1) 27 Ind. Cas. 952; 2 L. W. 196; 28 M. L, J. 262. 
58 
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The appeal is, therefore, dismissed with 
costs. 
Appeal dismissed, 





MADRAS HIGH COURT. 
Crvin Reviston Petition No. 525 or 1914. 
September 20, 1915. 

Present; —Mr. Justice Sadasiva Aiyar. 
GUZZU PAYIDAYYA—Derenpant No. 1 
— PETITIONER 
versus 
VENKADARU VENKATA REDDI AND 
ANCTHER—PLAINTIFF AND Derenpant No, 2 
— RESPONDENTS. 

Partnership—Dormant partner—Contract with firm, . 
suit on. — Necessary party. 

A dormant partner never need be joined asa co- 
plaintiff in an action on a contract entered into with 
the firm or with one of its members. [p. 913, col 2.) 

Kishen Parshad v. Har Narain Singh, 9 Ind, Cas. 
789; 33 A. 272; 15 C. W. N. 821 BA. L. J. 256; 9 M. 
L.'T. 343; 18 C. L. J. 846; 21 M. L. J. 378; 13. Bom L. 
R. 859; (191 ) 2 M. w. N. 395; 88 T. A. 45, followed. 

Petition, under section 25 of Act IX of 
1887, praying the High Court to revise 
the decree of the Court of the Subordinate 
Judge of Bezwada, in S. C. No 607 of 1918. 

My. K. G. Sarangapani Atyangar for Mr. 
V. Ramadoss, for the Petitioner. 

Mr. V. Ramesam, for the Respondents. 


JUDGMENT.—The Subordinate Judge 
says that the plaintiff has got "only sub- 
partners’. The plaintiff in his evidence 
says that they are his "lopayakari sharers.” 
This may mean only that .he has got 
assistants who get a share of the profits, or 
it may mean that they are dormant 
partners who can make claims against or 
under him. 

As regards dormant partners, Lindley says 
at page 333 of his book: “But a dormant 
partner never need be joined asa co-plaintiff 
inan action on a contract entered into with 
the firm or with one of its members.” 
[See also Kishen Parshad v. Har Narain 
Singh (1).] 

I think, therefore, that the non-joinder 
of the plaintiff's immerged (which seems to 
be the literal meaning of  lopayakurt) 
sharers is not fatal to the suit. 


(1) 9 Ind. Cas. 739; 83 A. 272;15 C. W. N. 321; 8 
A. L. J27266; 9 M. L. T. 343; 18 C. L. J. 845; 21 M. L, 
J. 878; 13 Bom. L. R. 359; (1911) 2 M. W. N. 395; 38 
I. A. 46. 
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The contention that Exhibit A is a 
negotiable instrument and hence the Ist 
defendant is not bound by the 2nd defend- 
ant’s signature therein, was not -seb up in 
the lower Court nor is it set out in the 
grounds of revision and I refuse to consider 
it! The last contention that the Subordi- 
nate Judge’s refusal to grant an adjourn- 
ment, was wrong, is not sought to be 
supported by even a printing of the 
order, of the petition for adjournment and 
of those portions of the B Diary which 
would show the numerous adjournments 
granted in this Small Cause Suit, which 
seems to have been filed in June 1912 though 

. disposed of only in March 1914. 

ldismiss the civil revision petition with 

costs, 


Petition dismissed. 


PUNJAB CHIEF COURT. 
Bzcoxp Orriu Arrear No. 2425 ov 1915. 
December 2, 1915. 

Present;—Sir Donald Johnstone, Kr., 
Uhief Judge. 
TAZAL-—PLAINTIFE—À PPELLANT 

i versus 
Musammat HASHMATI anv orugas— 
DEFPENDANTS— RESPONDENTS, 

Civil Procedure Code (Act V of 1908), s. 105 (1), O 
XLUI, v. 1 (d) — Decree ex parte, order refusing to set 
aside, whether appealable—Order setting aside decree 
ex parte, appeal against, maintainability of—Error 
made in setting aside such decree, effect of. 

While an appeal lies under Order ALIHI, rule 1 
(d), of tho Civil. Procedure Code against au order 
rofasing to set aside a decree passed ev parte, no 
appeal ‘lies against an order setting aside such a 
decroc. Under section 10301) of tho Code, any error, 
etc, made by a Court in setting aside an ev parte 
decroo is not an orror, ete., “affecting ‘the decision of 
the case" and, thereforo, cannot be set forth as a 
ground of objection in the memorandum of appeal. 


Second appeal from the decree of the 
District Judge, Gurdaspur, dated the 31st 
May 1915, reversing that of the Subordinate 
Judge, first Class, Gurdaspur, dated the 15th 
April 1915, deereeiug the claim, 


Khawaja 4ia-ud-Din, fov the Appellant, 
Dr. Muhammad Iqbal, for the Respond- 
ents. 
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JUDGMENT.—The case was admitted 
only on ground No, 2 and no other ground has 
been argued. The remaining grounds are 
either all disposed of by findings on questions 
of facts or are— grounds Nos. l and 3— 
clearly unsound. As regards ground No. 2, 
I find in favour of respondents—-Tasaldug 
Hussain v. Hayat-un-Nissa (1). That 
ruling, of course, deals with the old Code 
of Civil Procedure, but “the law has not 
been altered. I agree with the view taken 
in that ruling and hold that under the 
Civil Procedure Code while an -appeal lies 
[Order XLIII, rule 1 (2)] against an order 
refusing to set aside a decree passed. 
ev parte, no appeal lies against an order 
setting aside such a decree; and that, 
adverting to section 105 (1) of the Code, 
any error, etc, made by a Court iu 
setting aside an ex varle decree is not an 
error, etc., "affecting the? decision of the 
ease" and, therefore, cannot be “set forth 
as a ground of objection in the memorandum 
of appeal, ” This being so, the appeal fails 
and is dismissed with costa, 


Appeal dismissed, 
(1) 25 A, 280; A. W. N. (1903) 39. 


ALLAHABAD HIGH COURT. . 
Sgcoxp Civi, Appeat No. 1541 or 1914. 
November 11, 1915. 
Present:—Mr. Justice Piggott. 

SHEO MANGAL SINGH—Puarntirv— 

APPELLANT 
versus 2o 
CHEDU AND orsers—Derenvpants— 
RESPONDENTS. 

Morigage—Occupancy tenant—Mortgaye of holding 
before Agra Tenancy Act (IL of 1901)-—Relingwishment 
by mortgagor, effect of. 

An occupancy tenant who prior to the ‘coming 
into force of the Agra- ‘Tonancy Act, 1901, anortgaged 
his holding for consider ation und in a genuine way, 
and put the mortgagee in “possession, ‘caunot entcr 
into a bargain with his zemindar so as to secure 
some collateral advantage for himself as considera: 
tion for the relinquishment of his holding, to tho 
projudice of the mortgagoe whom he has hiwmsolf 
putin possession, [p 916, col. 1.] 

Second appeal from a decree of the District 
Judge of Mainpuri. . 

Messrs Lakshmi Narain and Baleshwari 
Prasad, for the Appellant. ` 
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SHEO MANGAL SINGH 9. CHEDU, PA 
"Mr. Sztal Prasad Ghosh, for the Respondents. 


JUDGMENT.—This is plaintiff's appeal 


ina suit for ejectment originally filed in 
the Court of an Assistant Collector., The 
plaintiff is admittedly the zemindar of the land 
in suit.. In his plaint; he describes the two 
defendants, Chedu son of Dan and Chiddu 
son of Matru, Kunjras, as non-occupancy 
tenants of the land in suit. The defendants 
filed a written statement which they 
described themselves as  mortgagees in 
possession on behalf of the tenant-in-chief 
who was a tenant with occupancy rights. On 
their plea M:thu son of Faqira was added 
as a defendant. The Assistant Collector 
came to the conclusion that there had been 
a mortgage by Faqira father of Mithu 
in favour of the original defendants and 
that this fact alone was sufficient to oust 
his jurisdiction. He dismissed the suit 
accordingly. The District Judge was obviously 
inclined to the opinion that the Assistant 
Collector was wrong on the question of 
jurisdiction. He has, however, rightly 
remarked that the question was one which 
might be passed over in his Court, in 
virtue. of the provisions of section 197 of 
the Agra Tenancy Act (Local Act IL of 
1901). He was of opinion that he had 
materials on the record sufficient to determine 
the appeal. He has found that. there was 
a mortgage by Faqira in favour of the 
original defendants, and that this fact alone 
was sufficient to protect the said defendants 
from ejectment during the period of the 
mortgage. The plaintiffs suit: having thus 
been dismissed by both the Courts below, 
it is contended in second appeal to this 
Court that the findings of the Court of 
first appeal are not sufficient to dispose 
of the case. The facts apparent from the 
record are somewhat peculiar. It would 
seem that the land was conveyed to the 


in 


fathers of the two original defendants 
by two distinct transactions. There was 
a mortgage by Faqira in the month of 


May 1897 in favour of Matru for a period 
of 15 years. Before this period had 
expired, Fagira executed another mortgage 
in favour of Dan for a period of 20 
years. The record does not show that 
Dan and Matru are related, though they 
are members of the same caste, and it 
would seem that their sons, the two 
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defendants originally impleaded, are 


amicably in joint possession of the land 


in suit. After the death of Faqira, there 
was a suit for arrears of rent against 
Mitha which resulted in a decree in favour 
of the zemindar. If the latter had proceeded 
to eject Mithu for non-satisfaction of this 
decree, the mortgagees in possession would 
no doubt have had an opportunity of 
proteeting themselves by paying into Court 
the amount of the decree money. It is 
not clear from the record whether any 
proceedings in ejeciment had been commenced, 
but on the 29th of January 1911, Mithu 
relinquished his holding in favour of the 
plaintiff  zemindar. Subsequently, Mithu 
himself brought a suit to get this 
relinquishment set aside, on the ground 
that it had been brought about by fraud 
or coercion and this suit failed. The 
learned District Judge has quoted authority 
for the position laken up by him, that 
Mithu was not entitled during the pendency 
of the mortgage in favour of Dan to 
relinquish his holding to the prejudice of 
ihe latter. It seems to me that there are 
two currents of opinion in this Court .on 
this question. The matter came before a 
Full Bench recently in the case of Birj 
Kumar Lal v, Sheo Kumar Misra (1). In 
deciding that case, the Court laid stress 
on certain facts which had been concluded 
by the findings of the Court below. These 
were as follows:—(1) that the mortgage 
set up against the zemindar was for 
consideration and genuine; (2) that the object 
of the relinquishment was to Gefeat the mort- 
gagee's rights. On these findings it was held 
that the. Civil Court had rightly granted the 
mortgagee a declaration that the relinquish- 
ment by the tenant was ineffectual against 
him and an injunction restraining the 
zemindar from interfering with his possession. 
A number of authorities on the point are 
referred to by Tudball, J., in his order 
in the case of Jat Gopal Narain Singh y. 
Uma Dat (2). It is clear that in some of 
the older cases of this Oourt, as for 
instance, Rannu Rai v. Rafi-ud din (3), the 
position had been broadly taken up that 
an occupancy tenant who, prior to the 


(1) 29 Ind. Cas, 215; 87 A. 415 13 A. L J. 649. 
(2) 10 Ind. Cas, 513; S A. L. J. 695. 
(3) 27 A. 82; A W.N. (1994) 170. 2 
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coming into force of the Agra Tenancy 
Act (Local Act II of 1901), had made a 
usufructuary mortgage of his holding and 
put the mortgagee into possession, could 
not during the subsistence of this mortgage 
relinquish his holding to the prejudice of 
the mortgagee's rights. If the principle 
thus broadly laid down, is accepted as of 
universal application, it would seem that 
there was no necessity in the more 
recent ruling to which I have referred, 
to discuss such a question as the object 
of the relinquishment, or the existence of 
collusion between the mortgagor and the 
zemindar. I take it that the law is 
finally settled to this extent, that an 
occupancy tenant who has mortgaged his 
holding under the circumstances stated and 
put the mortgagee in possession, cannot 
enter into a bargain with his zemindar 
so as to secure some collateral advantage 
for himself as consideration for the 
relinquishmentof his holding, to the prejudice 
of the mortgagee whom he has himself 
put in possession. Whether any broader 
principle than this can be laid down as ap- 
plicable to all cases, seems to me at least open 
to argument. The mortgagees, by refusing or 
neglecting to pay rent regularly to the zemin- 
dar, might obviously put their mortgagor in a 
very unpleasant position, It is all very 
well to say, as has been done in this 
case, that the mortgagee would be driven 
in the last extremity to protect the occupancy 
tenant from ejectment by paying into Court 
the amount of any decree which the 
zemindar right have obtained against him, 
but there seems no good reason why the 
occupancy tenant, while nob in possession 
and not enjoying any benefit from 
the produce of the land, should be put 
to the trouble of defending & series of 
suits for arrears of rent because the 
mortgagee in possession has not, troubled 
himself to pay the rent regularly. If the 
conditions of the mortgage were such as 
io bind the mortgagee to pay rent regularly 
to the'zemendar, 1 think the Courts might 
well grant the mortgagor -equitable relief 
against any breach of such condition and 
permit him to protect himself from further 
trouble by relinquishing his holding. With- 
out, therefore, committing myself to any 
further attempt to definethe law on this 
point, [think I have said enough to justify 
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the conclusion that there should be some 
further findings of fact recorded, before the 
decision of the Courts below dismissing the 
plaintiff's suit, can be affirmed. | have to 
consider what issues should be remitted. In 
argument before me it has been suggested 
that the mortgages in favour of Dan and 
Matru have not been proved in accordance 
with law, and that there should be a finding 
both as to tho factum of those mortgages 
and as to the passing of consideration, It 
does not seem to me that any plea to this 
effect can fairly be read into the memorandum 
of appeal filed by the plaintiff in this Court; 
nor do I think it is a plea which I ‘should 
permit to be raised at this stage. The whole 
of the proceedings in the Courts below, and 
the findings of both those Courts, are based 
on the assumption that the defendants 
originally impleaded were placed in posses- 
sion by Faqira, as mortgagees in virtue of a 
bona fide mortgage or mortgages. As a 
matter of fact, the period of the mortgage in 
favour of Matru has expired, so that the 
only mortgage which can be set up in this ` 
ense is thab of 190lin favour of Dan. As 
the case now stands before me, I do not think 
it necessary or advisable to call for any find- 
ing as to whether this mortgage was legally 
proved or was for consideration. l think 
the Courts below have virtually concluded 
these points in favour of the defendants. 
There remains the question of the transac- 
tions connected with Mithu’s relinquishment. 
I remit the following issues to the Courts 


` below :— 


(1) In relinquishing his rights as an 
occupancy tenant over the land in suit, did 
Mithu obtain for himself any collateral 
advantage from the plaintiff zemdndar, or can 
it otherwise besaid that the plaintiff and 
Mithu were acting in collusion to the pre- 
judice of the original defendants? 

(2) Were the original defendants, or 
either of them, as mortgagees of the land 
in suit, bound to pay. the rent thereof 
regularly to the zemindar? Were they in 
any way responsible for the fact that the 
zemindar obtained a decree for arrears of 
rent against MithuP 

As the case has not been looked at in 
either of the Courts below from the point 
of view which I have taken, I think that the 
parties should be permitted to adduce 
evidence on these issues if they see fit to do 
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so. The lower Appellate Court may record 
itself any additional evidence which the 
parties may offer, or cause the evidence 
to be taken by the Court of first instance 
but it must record its own findings. On 
return 
allowed for objections. 

‘ Issues remitted, 


^ 


' MADRAS HIGH COURT. 
APPEAL AGAINST ORDER No. 82 or 1912. 
February 13, 1913. 
Present;— Justice Sir Ralph Benson, KT., and 
Mr. Justice Sundara Aiyar. 
P. R. SAMBASIVA AIYAR AND ANOTHER— 
PLAINTIFFS — APPELLANTS 
versus 
MUHAMAD HUSSAIN ROWTHER AND 
* ANOTBER—DEFENDANT No. 2 AND PLAINTIFF'S 
LEGAL REPRESENTATIVE RESPONDENTS. 

Decree against several defendants at different times 
—Üonsolidated  decree—Limitation—Limitation Act 
(IX of 1908), ss. 14, 18. M 

A deoreo for money may be passed against 
different defendants at different times, and the 
decrees so passed are not treated as one vonsolidated 
decree. [p. 919, vol. 1.] 

An application by a judgment-debtor to record 
satisfaction of a decree made by him more than 
three years from the date of the decree as against 
him is barred, even though if may be within three 
months from the date of a- revised decree as 
against defendants other than himself. The two 
decrees cannot be consolidated for purposes of 
limitation as one. [p. 918, col. 2.] 

Ashfaq Husain v. Gauri Sahai, 9 Ind. Cas. 975; 
16 C. W. N. 870; 8 A. L. J. 332; 9 M. L. T. 885; 13 C. 
L, J. 351; 13 Bom. L. R. 367; 4 Bur. L. T. 121; 21 M. 
L. J. 1140 (P. O.); 38 A. $64, distinguished. 

Appeal against the order of the Subor- 
dinate Judge of Kumbakonam, in Appeal 
Suit No. 295 of 1910, preferred against 
that of the Court of the District Munsif 
of Kumbakonam, in Execution Appeal No. 
21 of 1910, in Original Suit No. 450 of 1905. 

FACTS of the case appear from the 
following judgment of the lower Appellate 
Court :-—~ 


“This appeal arises ont of an application 
in execution of a decree. 
Munsif has held that the petition is barred 
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by time to record or recognise the dis. 
charge pleaded and in the absence of a 
valid discharge, the decree is executable, 
and has accordingly dismissed the petition. 
The 2nd defendant appeals. 


2. The following facts must be borne in 
mind in dealing with the points argued on 
appeal. Plaintiff, Gopalasami Chettiar, sued 
in Original Suit No. 450 of 1905 and 
obtained a decree ex parte against defend- 
ants Nos. lto 3 and assigned the decree 
in favour of supplemental plaintiff, Natesa 
'Aiyer. The assignee Natesa Aiyer got him- 
self recognised as  assignee-decree-holder 
and attached the properties of Ist defend- 
ant in the hands of 2nd defendant It 
was then that 2nd defendant became aware 
of the decree ex parte and applied to have it 
set aside. The Court believed his allegations 
and restored the suit for re-trisl. The as- 
signee-decree-holder was also impleaded as 
supplemental plaintiff. On the defence of 
‘the 2nd defendant issues as to the liability of 
2nd defendant, for the debts of his father’s 
trade and as to satisfaction of the claim by 
the 3rd defendant, were raised. Plaintiff 
Gopalasami and his assignee, the present 
respondent, did not conduct the suit and al- 
lowed it to go by default. The Court, instead 
of dismissing the suit čz toto, dismissed it as 
against 2nd defendant on the 27th Novem- 
ber 1909. The present petition was put in 
on 5th January 1910 and the connected peti- 
tion for the same relief in the shape of re- 
view, was put in on 8rd December 1909, ' 


3. Itis clear from the above resume of 
the facts that the 2nd defendant (appellant) 
was prevented by reason of fraudulent service 
of summons on him in the suit from the know- 
ledge of the decree ez parte till the attachment 
made by the respondent brought the whole 
fraud to his notice. He immediately applies 
for setting aside the decree ec parte, and 
raises in the restored suit the question 
of the satisfaction of the claim too. The 
respondent frustrates an investigation of 
the satisfaction by allowing the snuit 
to go by default. The lower Court ought 
to have dismissed the suit in toto after this 

conduct of the plaintiffs or at least gone 
into the question of satisfaction raised by 
issue III in the suit and recorded a find. 
jng thereon. The procedure adopted by the 
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Court in dismissing the suit only as regards 
2nd defendant alone has led to the 2nd defend- 
ant raising the question of the satisfaction 
over again in the execution proceedings. It 
will be seen that the respondent has by his 
own conductprevented an adjudication on the 
question of satisfaction of the claim. I, 
therefore, hold that this petition presented 
_ within three menthsof the revised decree 
brought about by the fraudulent conduct 
of respondent is not barred by limitation 
under section 18 and Article 174 of the 
Limitation Act, 1908. 


- Section 14, clause (2), thereof also allows 
deduction of the period between the applica- 
tion to set aside decree ex parte and the revised 
decree as occupied by a proceeding in which 
9nd defendant expected the same relief in 
good faith, but was thwarted by the strategetic 
move of the plaintiffs in allowing the suit 
to go by default. In that view also, this peti- 
tion ie not barred. 


4, There is no force in the contention 
that the order on the connected petition 
Miscellaneous Appeal No. 1928 of 1909 
having become final by reason. of there being 
no appeal therefrom, bars the present appeal 
as ves judicata. The contention is as in- 
genious as itis unintelligible. 


5. It was contended for the appellant that 
the revised decree must be taken to be a final 
decision in favour of the defence on the ques- 
tion of satisfaction also. The anus on that 
issue is on the defence and no evidence has 
been let in on the issue in question. The 
decree cannot be taken to be an adjudication 
at least on the merits to operate as res 
judicata outside the provisions of res judicata 
under section 11 of the Code of Civil Pro- 
cedure. I, therefore, disallow the contention. 

6. The other interesting questions argued 
as to whether respondent can rely on his 
recognition ‘prior to his revised decree to 
continue execution, whether the attachment 


is a valid one by reason of the death of. 


ist defendant and is alive till after revised 
decree and whether the properties could be 
sold in execution in the hands of the 2nd 
defendant as properties of the lst defendant 
by reason of the dismissal of the suit not 
covering the decree against the lst defendant 


too, cannot be gone into at this stage without . 


further evidence. They will all be consi- 
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dered in due course by the District Munsif if 
necessary. 

7. J, therefore, set aside the order of the 
District Munsif, and remand the petition 
for disposal according to law after raising 


, the issue as to the question of satisfaction, 


the validity of the recognition of respondent 
for purposes of the revised decree, and other 
questions as may legitimately arise on the 
petition. Costs toabide and be provided for 
in the revised order." 


Mr. T. M. Krishnaswam? Aiyar, for Mr. 
K. V. Krishnaswam Aryar, for the Appellants. 

Mr. G. S. Ramachandra Atyar, for the Re. 
spondents, 


JUDGMENT,.—The object of the Ist-re- 
spondent’s petition to the Munsif was to get 
satisfaction of the decree’ recorded on the 
ground that the 3rd defendant discharged 
the amount due under it in 1906. The 
petition was presented in only 1910. Prima 
facie, the application was barred. We fail 
to see how section 14 or section 18 of the 
Limitation Act could save the application. 
In fact, the lst respondent clearly stated 
before the Munsif that he did not rely on 
either ‘of those sections. The prior’ proceed- 
ings relied on to attract section 14, had quite 
& different object in view. The fact that 
the lst respondent then stated that the 3rd 
defendant had discharged the decree debt, 
would not make the section applicable. 
The 2nd defendant was admittedly aware 
of the alleged discharge in 190%. ‘We 
cannot understand how the Subordinate 
Judge could’ imagine that section 18 
could apply in the circumstances. The 
Ist respondent contends that the decree 
against the 1st and 3rd defendants. and the 
subsequent revised decree with regard to the 
2nd defendant, should be treated as one 
consolidated decree, and that his application 
was put in within three months from the date 
of the second decree and was, therefore, within 
time, and he relies on the judgment of the 
Privy Council in Ashfaq Husain v. Gauri 
Sahai (1). There the suit was on a mortgage 
and their Lordships held that the plaintiff 
was entitled to a joint decree for sale against 
all the defendants so as to enable the Court 


(1) 9 Ind. Cas. 975; 38 A. 264; 8 A. L. J. 882; 15 
C. W. N. 370; 9 M. L. T. 380; 13 0. L. J. 351; 18 Bom. 
L. R. 367; 4 Bur, L. T. 121; 21 M, L. J, 1140 (P. C), 
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to sell the propérty effectually. It was 
on this ground: that the two decrees were 
treated as a single decree and the application 
for sale, which was within three years 
from the date, of the 2nd decree, was 
held ‘to be not ‘barred. This case is not 
similar to the one before the Privy Council. 
A decree for money may be passed against 
different defendants at different times, and 
there is no reason for treating the two 
decrees as one. The result of upholding 
the Ist respondent’s contention, would lead 
to the anomaly of a decree which was. passed 
in 1909 as capable of being discharged in 
1906.. 

The lst respondent contends that he is 
entitled to resist execution by the 2nd plain- 
. tiff Ananda Natesa Aiyar, who, he says, is 
not the real assignee of the decree. If so, 
his proper course is to resist any application 
that the assignee may present to execute the 
decree. 

We reverse the order of the lower Appel. 
late Court and restore the Munsif’s order 
with costs here and inthe lower Appellate 
Court, 

Appeal allowed; Order reversed. 





. . MADRAS HIGH COURT. 
Sgooxp Crvi APPEAL No. 1408 or 1914. 
November 8, 1915. : 
Present: —Mr. Justice Sadasiva Aiyar and 
Mr. Justice Napier. 
Tne DISTRICT BOARD or TANJORE— 
PLAINTIFF— ÀPPELLANT 
ees versus 
VYTHILINGA CHETTY-- Derenpaxt— |, 
ResponDent, 

Lessor and lessee—Lease—Suit for 
Promise to renew, effect of —Ejectment. 

A covenant by a lessor to renew, oven if legally 
enforceable against him, cannot be pleaded in bar to 
a snit for possession brought by him on the expiry of 
the term mentioned in the lease-deed. 

Achutan Nambudri v. Komam Nair, 
217; Kurri Veerareddi v. Kurri Bapireddi, 29 M. 886; 
18 M. L.J. 395; 1 M. L. T. 158; Gopalan Nair v, 
Kunhan Menon, 80 M, 800; 17 M. L. J. 189; 2 M. L. T. 
181, followed. 

A promise to renew contained in a lease-deed, 
cannot be treated as a promise not to eject on tho 
expiry of the term. 

Second appeal against the decree of the 
Court’ of the ubordinate Judge of 
Kumbakonam, in Appeal Suit No. 471 of 


possession— 
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BARATI LAL v. SALIK RAM, 


1913, preferred against that of the Court 
of the District Munsif of Valangiman 
at Kumbakonam, in Original Suit No. 49 
of 1912. 


Mr. D. A. Govindaraghava Atyar, for the 
Appellant. 
Mr. V. Ramasama desit for the Re- 


spondent. 


JUDGMENT.—Assuming (without decid- 
ing) that there is in this case a covenant 
by the lessor to renew which is legally 
enforceable agninst him in a suit for 
specific perfermance, such a covenant cannot 
be pleaded in bar toa suit for possession 
brought by. the lessor on the expiry of the 
term mentioned in the lease-deed, Exhibit 
E. [See Achutan Nambudri v. Koman 
Nair (1); Kurri Veeraveddi v, Rurri Bapi- 
reddi (2) and Gopalan Nair v. Kunhan 
Menon (3).] The covenant in Exhibit E, if 
enforceable against {the lessor, would mo 
doubt be a contract on his part to accept 
a registered renewal deed for rent for 
ten years on the same terms of Exhibit 1, 
but such a contract does not contain a 
promise by the lessor not to eject 
the lessee on the expiry of the term 
even though the lessee did not execute 
the new rent deed on the expiry of the first 
term. 

The lower Appellate Courts decrec is 
reversed and that of the District Muusif 
restored with costs here andin the lower 
Appellate Court on the defendant. 


Appeal allowed; Decree veversed. 


(1) 13 M. L. J. 217, 
(2) 29 M. 336; 16 M. L. J. 395; 1 M. L. 
» (81 30 M. 300; 17 M. L. J. ;2M.L 


ALLAHABAD HIGH COURT. 
SEGOND Crvit, APPEAL No. 1402 or 1914. 
November 29, 1915, 
Present:—Justice Sir P. 6. Banerji, Krt., and 
Mr. Justice Walsh. 

BARATI LAL-—DEFENDANT —ÁPPZLLANT 
versus 
SALIK RAM—P atwtirr—Responvent; 
Transfer of. Property Act (IV of '882), s. G—Retín. 


quishment —Reversiqnary vights—Settlement of disputed 
claim. 


£20 
GNANAMBAL AMMAL U. YEERASAMI CHETTY. 


One Bhagga Lal died possessed of certain pro- 
.perty and his daughter-in-law got  possossion of it. 
On the death of the daughter-in-law, one Barati Lal 
made an application for mutation of names on the 
ground that he was the heir of Bhagga Lal. This 
application was opposed by Mohan Dei daughter of 
Bhagga Lal. The disputo resulted in execution of 
a document by which Barati Lal for a consideration 
of Rs. 5,000 and on receipt of certain immoveable 
property, abandoned his entire claim to the property 
recognizing lfusammat Mohan Dei to be absolute 
owner of it: 

Held, that the transaction was nota sale of the 
reversionary rights of Barati Lal, but was a settlement 
of disputed claims and was not void under section 6 
of the Transfer of Property Act. 

Second appeal from a decree of the 
District Judge of Shahjahanpur, dated the 
91st September 1914.. 

The Hon'tle Dr. Tej Bahadur Ravi: for 
the Appellant. 

The Hon’ble Mr. Gokal Prasad and My. 


Sarat Chandra Ohowdhry, for the Respondent. 


JUDGMENT.—This appeal arises out of 
a suit in which the  plaintiff-respondent 
claimed possession of a house purchased 
by him from tw persons, namely, Musammat 
Shamo and Khunni Lal. He purchased 
half the house from Musammat Shamo and 
the other half from Khunni Lal on different 
dates. There isno dispute in this appeal in 
respect to the half share purchased from 


Musammat Shamo. As regards the half 
share purchased from Khunni Lal the 
facts are  these:— The share in question 


belonged to Bhagga Lal and after hisdeath, was 
apparently in the possession of his daughter- 
in-law, the widow of a predeceased son. Upon 
her death, the appellant Barati lal made 
an application in the Revenue Court 
for the entry of his name as the heir 
of Bhagga Lal and the owner of his property. 
This application wasresisted by Musammat 
Mohan Dei, the daughter of Bhagga Lal, 
who asserted that her father was separate 
and that she was entitled to succeed to 
the property. The dispute resulted in the 
execution of a document on the 24th of 
May 1911 by Barati Lal which purported 
to be a deed of relinquishment. By that 
document, Barati Lal, for a consideration 
of Rs. 5,000 and on receipt of certain 
jmmoveable property, abandoned all his 
claim to the estate of Bhagga Lal, and 
recognized the title of -Musammat Mohan 
Dei as absolute owner. Musammat Mohan 
Dei being dead, the property passed to her 
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husband Khunni Lal who sold it to the 
plaintiff. Barati Lal’s contention was 
that the transaction of the 24th of May 
1911 was asale by him of his reversionary 
rights and was, therefore, invalid under 
the provisions of section 6 of the Transfer 
of Property Act. This contention found 
favour in the Court of first instance, but 
was overruled by the lower Appellate Court 
which decreed the claim of the plaintiff. 
In our opinion, the decision of the lower 
Appellate Court is sorrect. The learned 
Judge held that the transaction of the 
24th of May 1911 was in fact and 
substance a settlement of disputed claims. 
We agree with this view. There was a 
claim put forward by  Barsti Lal to the 
property of Bhagga Lal as the person 
entitled to it upon the death of Bhagga 
Lal’s daughter-in-law. That claim was 
denied by Musammat Mohan Dei. One 
party approached the other and upon 
receipt of consideration from Musammat 
Mohan Dei, Barati Lal abandoned his claim 
to the property. This was not a mere 
transfer of reversionary rights within the 
meaning of section 6 of the Transfer of 
Property Act. The case is very similar to 
that of Mohammad Hashmat dli v. Kaniz 
Fatima (1). In this view, the appeal must 
fail, and it is unnecessary to consider the 
question of estoppel which was argued 
with great ability on behalf of the appellant. 
We dismiss the appeal with costs including 
fees on the higher scale. 
Appeal dismissed. 
(1) 27 Ind. Cas. 701; 18 A. L. J. 110. 


MADRAS HIGH COURT. 
Seconp Civin ArPkAL No. 2613 ov 1913, 
October 25, 1915. ' 

Present: —Mr. Justice Sadasiva Aiyar and 
Mr. Justice Napier. 
GNANAMBAL AMMAL —PLAINTIFF— 
APPELLANT 
versus 
VEERASAMI CHETTY AND OTRERS— 
DEFENDANTS— RESPONDENTS. 
Execution—Decree against wrong legal representative 
—Sale in ezecutton-—Proper legal representative, whe- 
ther can set aside sale - Civil Procedure Code (Act V 

of 1008), s. 2 (11). 
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Decree-holders and purchasers in Court auction 
Should not be deprived of their legitimate rights 
on bare technicalities when the merits are clearly in 
their favour. [p. 922, col. 2.1 , 

General Manager of the Raj Dhurbhunga v. Maha- 
rajah Commar Ramaput Singh, 14 M. Y. A. 605 at p. 
612; 17 W. R. (P. C.) 459; 10 B. L. R. 294; 2 Suth P. 
C. J. 575; 8 Sar. P. C. J. 117; 20 E R. 912, followed. 

A decree-holder may select, from among several 
rival claimants to the estate of his judgment-debtor, 
any one whom he believes honestly to have the best 
pruna facie title as legal representative and that 
representation, ia the absence of fraud or collusion, 
will be sufficient to validate sales held in execution 
and to convey the title of the deceased judgment- 
debtor through such sales. [p. 923, col. 1.] 

Kaliappan Servai Karan v. Vardarajulu, 3 1nd. Cas. 
737; 6 M. L. T.199; 19. M. L. J. 651; 33. M. 15; Kali 
Charan Nath v. Sukhada Sundari Debi, 30 Ind. Cas. 
824: 20 CO. W. N. 58; 22 C. L. J. 272, distinguished. 

The term "legal representative" in section 2, 
clause (11), of the Code of Civil Procedure, 1908, 
includes any person who intermeddles with the estate 
of the deceased and the fact that this definition is 
not found in the old Code does not make it any the 
less applicable, based as itis on sound legal prin- 
ciples. [p. 923, eol 1,] 

Ramasawmi Chettiar v. Oppilamani Chetti, 4 Ind. 
Cas. 1059;6 M. L. T. 269; 19 M. U. J. 071; 33 M. 6, 
followed. 

Biva Bhagiam v, Palani Padiachi, 4 M. 401, 
dissented from. 

Where, therefore, the widow of a deceased testator 
was wrongly impleaded in a suit for the recovery of 
money due from him, and a decree having been ob. 
tained against her, the property, which under the 
terms of the Will belonged to some one else, was sold 
in execution and purchased by a third party and a suit 
was subsequently brought by the logatee to recover 
the property bequeathed to him: 

Held, that the sale could not be set aside merely 
on the ground that the legatee was not a party to the 
decree obtained by the creditor. [p. 923, col 1.] 


Second appeal against the decree of the 
Court of the Subordinate Judge of Mayava- 
ram, in Appeal Suit No. 622 of 1912, pre. 
ferred against that of the Court of the 


District Munsif of Tiruvalur,in Original 
Suit No. 311 of 1911. 

Mr. G. S. Ramachanda 
Appellant. 


Mr. T. V. Muthukrishna diyar, for the 
Respondents. 


Atyar, for the 


JUDGMENT. 


Sapasiva Aixam, J.— The plaintiff is the 
appellant. Her paternal uncle Narayana- 
sawmi Chetty died in March 1899 leaving a 
Will dated May 1898. Under the terms of 
that Will, the plaintlauds (11 and odd acres) 
were given to the plaintiff and to the 
plaintiff'E mother (the 2nd defendant). ‘The 
plaintiff was to take 4 acres 26 cents absolute- 
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ly and the 2nd defendant to take the 
remaining 6 acres €5 cents for life with 
reversion to the plaintiff. Narayanasawmi 
Chetty also left a widow, the 3rd defendant, to 
whom other properties wére left by his 
Will. He owed money at his death to one 
B. M.  Marakayar. That creditor, not 
knowing the existence of tbe Will and 
having to bring his suit for the debt before 
it was barred, filed Small Cause Suit No. 
1068 of 1899 soon after the death of 
Narayanasawmy Chetty treating his widow 
(8rd defendant) and his illegitimate son 
as the heirs and legal representatives of 
Narayanasawmy Chetty. He also found that 
the 3rd defendant was in possession of the 
plaint land, item No. 2 (7 acres and 74 cents), 
He obtained a decree and in execution 
brought item No. 2 to sale and at that sale, 
the 5th defendant became the purchaser in 
1901 and obtained possession as such Court 
auction-purchaser in -July 1901 ejecting the 
8rd defendant. 


The executor mentioned in the Will (of 
Narayanasawmi Chetty) who is the Ist 
defendant in this suit, took no steps till 
1903 to administer the Will or to get posses- 
sion of Narayansawmy Chetty’s properties 
as executor. "The plaintiff has brought this 
suit as a legatee under the Will of Nara. 
yanasawmy Chetty to recover 4 acres 36 
cents out of the plaint 1] acres 1 cent, and 
her contention is that the decree obtained 
by the Marakayar creditor against the 
estate of Narayanasawmi Chetty in a 
suit to which neither the plaintiff nor the 
executor (lst defendant) was made a 
party defendant, was not binding on her 
or the estate and that the sale pro- 
ceedings held in execution of that decree 


conveyed no title to the purchaser (5th 
defendant). 


It is unnecessary to consider the plaintiff’s 
claim to plaint item l,as her dispute with 
the 4th defendent in respect of that item 
was abandoned (by a compromise) in the 
Court of first instance. Both the lower 
Courts dismissed the suit as against the 
5th defendant and the plaint item No. 2 
in his  pcssession, on the ground that 
ihe deeree of 1899 obtained by the creditor 
against the 3rd defendant (and against the 
testator's illegitimate son) and the exeontion 
proceedings in that suit were binding 
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on the estate of the deceased and, 


therefore, on the plaintiff and on the ist 
defendant. i 

; Mr. G.8. Ramachandra Aiyar contended 
on the authority, of Kaliappan Serva? Karan 
v. Varadrajulu (1) that where a wrong 
person. was impleaded as legal 're- 
presentative of a deceased debtor in 
a suit brought after the death of the debtor, 
execution could not validly issue against 
the properties which had vested in the 
proper legal representative and that the 
proper legal representatives in this case as 
regards the plaint item No. 2 were the 
Jegatees under the Will, namely, the plaintiff 
and the 2nd defendant. At least, that was 
how I understood the learned Vakil’s argu- 
ment at’ the commencement of this case. 
However, during the course of the argument, 
section 4 of the Probate and Administration 
Act came. under discussion, that section 
stating that the “executcr of a deceased 
person: is his: legal representative for all 
purposes, and all the property of the 
deceased person vests in him as such.” Mr, 
G. S. Ramachandra Aiyar thereupon argued 
that as the executor, Ist defendant, was 
not made ʻa party to the Small Cause Suit 
of 1899, the execution taken out against 
the plaint properties conveyed no title to 
the purchaser. 


It is unnecessary for me to express a final 
opinion on the question decided in Kaliappan 
Sariai Karan v. Vardarajulu (1). What 
was decided in that case, was that the true 
‘legal representative cannot, after the 
decree, be brought on the record for the 
purpose of execution and that the deceased 
debtor’s property in his hands, cannot be 
attached and sold in that same suit. In 
Kali ‘Charan Nath v. Sukhada Sundarz Debi 
(2), Mookerjee, J., decided a similar case to 
that in Kaléappan Serva. Karan v. Vardarajuln 
(1) on similar reasons and held that the 
remedy for the decree-holder who had 
obtained a decree against the wrong legal 
representative is “either to have the decree 
vacated, the suit restored” and the proper 
legal representative brought on the record 


(1) 8 Ind; Gas; 187; 988 M. 75;6 M. L. T. 199; 19 M. 


L. J. 651. 
(2) -30-Ind, Cas. 824; 22-0. L.J. 272; 20 C. W. N. 
ss. x 
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and a new decree made against him “or to 
institute a suit on the judgment and tc 
obtain a decree thereon against" the true 
legal representative and then td execute 
the new decree against the property which 
had vested in the true legal representative. 
As regards these two cases, it seems to 
me with the greatest respect that they do 
not give sufficient weight to the observations 
of their Lordships of the Privy. Council in 
several cases, that decree-holders and pur- 
chasers in Court auction, should not be 
deprived oftheir legitimate rights on bare 
technicalities where the merits are clearly 
in their’ favour. In (leneral Manager of the 
Raj Durbhuuga v. Maharajah Ccomar Ramaput 
Singh (3), their Lordships said: “These pro 
ceedings certainly illustrate what was said 
by Mr. Doyne and what has been often 
stated before, that the  diffieeulties of a 
litigant in India begin when he has obtained 
a decree.” In that case, A obtained a 
decree against B's widow, B having died 
pending the suit. The interest of the widow 
was sold in execution. The contention of 
the respondent was that the widow did not 
represent the estate as the deceased debtor 
had left a son. Their Lordships, however, 


held that the estate itself, that.is, the 
right of the deceased debtor in.the pro- 
perty was properly sold as that was 


intended to be sold and the proceedings 
had all been conducted bona fide. Mr. G. S. 
Ramchandra Aiyar, however, distinguished 
the present case and the case of Kaitappan 
Servat Karan v. Vardarajulu (1); from the 
Privy Council case and other similar cases 
on the ground that where the: debtor’s 
wrong representative was sued in the first 
instance (and was not brought in as a legal 
representative owing to the debtor' dying 
during the pendency of the suit), the sale 
of the deceased debtor’s property in execu- 
tion wil not pass the debtor's interests. 
As I said before, Kaliappan Servat Karan v. 
Vardarajulu .(1) decided only that execu- 
tion proceedings, if objected to by the right 
representative who had not been made a 
party to the suit before deeree, should be 
dismissed and not that if the wrong repre- 
sentative had been bona fide added or- sued 


(3) 14 M. I. A. 605 at p. 612; 17 W. R. (P. ©.) 459; 
10 BAL. R. (P. 0) 294; 2 Suth. P. O. J-875; 8 Sar. P, 
D dE 
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and a decree had been obtained and the 
property of the dezeased had been brought 
io sale, the sale itself was invalid and 
could not affect the estate of the deceased. 
In that same volume a ease RÑRamasawmi 
Chettiar v. Oppilamani Chettt (4), is reported 
which was argued by eminent Vakils on 
both sides and it was held therein that a 
decree-holder may select from among several 
rival claimants to the estate of his judg- 
ment-debtor, any one whom he believes 
lionestly to have the best prima facie title 
as legal representative and that that repre- 
sentation in the absence of fraud or 
collusion will be sufficient to validate sales 
held in execution and to convey the title of 
the deceased judgment-debtor through such 
“sales. The broad principle of the decision 
in that case clearly seems to me to apply to 
the’ present case, 


I would further remark that under the 
definition of “legal representative’ in ihe 
new Civil Procedure Code of .1908, tho 
3rd defendant might be properly treated 
till 1901 as the proper legal represente- 
tive of her husband Narayanasawmy Chetty 
so far asthe plaint item No. 2is concerned 
and could be sued as such: legal repre- 
tative so as to obtain a valid decree against 
her in order to make item No. 2 validly 
liable for the satisfaction of the decree- 
debt. Section 2, clause ll, Civil Procedure 
Code says that "legal representative” includes 
any person who intermeddles with the estate 
of the deceased. Taking it that the Ist 
defenda’t was also a proper legal repre- 
sentative as the person in whom the estate 
' legally vested, the 3rd defendant who was 
in possession of item No. 2 and, therefore, 
intermeddled with the estate, can likewise 
be treated as thé “legal representative” 
of Narayanasawmi Chetty till she lost 
possession of item No. 2 in consequence’ 
of the delivery proceedings in 5th defend- 
ant's favour. No doubt, the definition of 
"legal representativo" in the Act of 1908 
was not found in the old Civil Procedure 
Gode. But- it seems tome that the defini- 
tion is based on sound legal principles 
wLieh were appplicable even before the new 
Code was enacted. As regard the case in 
Siva Bhagiam v. Palani Padiachz (3) 

(4) 4 Ind, Cas. 1059; 32 M. 6; 6 M, T. T, 269; 19 


M. L. J. 671. 
(5) 4 M. 401, 
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was doubtless held in that cage that a 
person who ‘was in possession! ‘of the 
deceased’s estate and who was’ sued as 
his legal representative, could not validly 
represent the estate so as ‘to passa valid 
title to the Court ‘auction-puréhaser ' who 
purchased the property in her’ hands in 
execution of the decree passed against‘ her 


as such legal representative. With the 
greatest respect, I dissent ‘from that 
ruling and I think it must be taken 


as impliedly overruled by the decision 
in Ramasawmt Ohettiar v. Opprlamanz lai 
(4). 

In the result, I would dismiss the second 
appeal with costs. 


Napier, J.—I agree. This case seems 
to “me to be covered by the decision 
in General Manager of the Raj . Dhur- 


bhunga v. Maharajah Coomar Ramaput Singh 
(3), it being asuit against the estate of the 
deceased, 

Appeal dismissed. 


MADRAS HIGH COURT. 
ORIGINAT: SIDE Appzau No. 118 or 1914. 
November 16, 1915. 
Present:—Sir John Wallis, Kr., Chief Justice, 
and Mr. Justice Seshagiri Aiyar. 

P. MURUGESA CHETTI—Drrenpantr— 
APPELLANT 

: versus 
P. ARUMUGA CHETTI AND ANOTHER— 


PrAINTIFFS— RESPONDENTS. 

Madras High Court Fee Rules 1902, r. 17, nature of — 
Provisions to be strictly pursued — ~ Order under rule, 
avhen to be made. 

Rule 17 of the Madras High Court Fee Rules 1902, 
which provides that when the costs of an interlocutory 


* order arenot paid all proceedings inthe suit or matter 


may be stayed or set aside, is a highly penal one aud 
should be strictly pursued. An ordor under that rule 
can only be made on a summons in Chambers or on 
the hearing of an application by the party in dofault 
and not at the final hearing.  [p. 924, cols. 1 & 2.] 

fuyeroft v. Grant, (1876) wW. N. 201; In re 
Wickham, Marony v. Tayler, (1887) 35 Ch. D. 273; 
56 L. J. Ch. 748; 57 L. T. 468; 35 W. R. 525, followed. 

Appeal from the judgment of the Hon'ble 
Mr. Justice Bakewell, dated the 5th Novem- 
ber 1914, in the Ordinary Original Civil 
Jurisdiction of the High Court, in Civil 
Suit No. 49 of 1914. 

FACTS.—One Murugesa Chetty brought 


a suit for , partition of  moveahle and 
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immoveable properties belonging to himself 
and his brother, and another suit was filed 
by the brother for ejectment df Murugesa 
Chetty who had occupied a portion of the 
family property. When the suits came on 
for hearing before Mr, Justice Bakewell, 
His Lordship ruled that the issues 
did not cover the whole case, and 
directed additional issues to be framed on 
payment of costs incurred up-to-date. The 
costs were not paid, and at the final hear- 
ing, His Lordship directed the additional 
issues to be struck ont, and decreed the suit 
for the plaintiff. Defendant appealed against 
that decree. 

Mr. V. Sivaprakasa Mudaliur, for the Ap- 
pellant. < 

Mr. T. Ethiraja Mudaliar, for the Respond- 
ents. 


JUDGMENT.—The defendant in this 
case applied for fresh issues which were 
granted on terms of paying the costs 
incurred up-to-date. The defendant did not 
pay them, and the learned Judge, when 
the case wes set down for final disposal, 
first struck ont the additional issves on 23rd 
October 1914, and afterwards on 5th 
November 1914 setaside the written state- 
ment of the defendant under rule 17 of the 
High Court Fee Rules 1902 for non-payment 
of the costs above referred to and decided 
the case ex parte on the plaintiffs’ evidence. 
Under rule 17 of the High Oourt Fee 
Rules 1902, when the costs of an inter- 
locutory order are not paid, the other side 
may apply by summons in Chambers or 
on the hearing of any application by the 
party in default that all or any proceedings 
in the suit or matter may be stayed or set 
aside, or that any subsequent steps taken 
by the party ordered to pay such costs, 
may be setaside for irregularity, and the 
Court may thereupon make such order as it 
thinks fit. 

On appeal, if was argued before us that 
assuming the learned Judge was empowered 
to strike out the additional issues and set 
aside the written statement for. non-payment 
of the costs of an interlocutory order, 
according to the provisions of the rule 
such an order could only be made ona 
' summons in Chambers or on the hearing 
of an application by the party in default 
and notat the final hearing. The pro- 


visions of this rule are highly penal, Tüyeroft 
v. Grant (1), JTwycross v. Grant (2) and 
should, therefore, be strictly ^ pursued. 
In In re Wickham, Marony v. Taylor 
(3), Cotton, L. J., observed that the 
practice was to make orders of this kind 
on application properly made but not at the 
hearing, and  Lindley, L. J., agreed that 
Kekewich, J. was wrong in ordering a 
stay for non-payment of costs at. the 
hearing. The same principle applies to 
orders against the defendant for non- 
payment of costs and both are governed 
by thesame rule. In these circumstances, 
we must set aside the decree and orders of 
the learned Judge and, remand the case 
for disposal according to law. Costs 
of this appeal will abide the result. 
Appeal allowed; Suit remanded. ` 

(1) ( 876) W. N. 201. 

(2) (1876) W. N 229, 

(3) (1887) 35 Ch, D. 272; 56 L. J. Ch. 748: 67 L. T. 
468; 25 W. R, 525. 


MADRAS HIGH COURT. 

LETTEKS Parent ÀÁPPBAL No. 16 or 1913. 
September 6, 1915. 
Present; — Mr. Justice Sadasiva Aiyar and 
Mr. Justice Napier. 
RAMAKRISHNA PILLAI—PrAmTIFF— 

. ÁPPELLANT 
| versus A 
MUTHUPERUMAL PILLAI AND OTHERS— 


DxarENDANTS— RESPONDENTS. 

Civil Procedure Code (Act V of 1908), s. 157, 
0. XLI, v. 1—“Rules made," meaning of—Interpretation 
of Statute—Rule abridging substantive right, of ultra 
vires—Civil Rules of Practice, rule 49, effect of—Printed 
copy of judgment not filed with memorandum of appeal 
—Appeal, whether time-barred, 

Where a rule abridges a substantive right granted 
by a Statute, sucha rule is «ultra vires, unless the 

< Statute itself empowers tho rule-making authority 
to alter the provisions in the Statute. [p. 925, col. 2.] 

Madurai Pillai v. Muthu Chetty, .22 Ind. Cas. 775; 
16 M L. T 156; (1914) M. W. N. 216; 26 M. L. J. 
227; | L W. 172 (F. B.) ,followed. 

Per Sadasiva Aiyar, J.—'The expression “rules 
made" in section 157 of the Civil Procedure Code 
must mean rules properly and validly made, in other 
words, made with jurisdiction by the proper authority, 
[p. 926, col. 1.] . 

Rules which though purporting to be made 
under the old Code were beyond the powers given 
by the Code, do not beccme valid by reason of the 
fact that if they had been made under the new Code 
they would be valid. [p. 926, col. 1.] 

Rule 49 of the Civil Rules of Practice seems 
to enact by implication that the production of a 
printed copy along with the memorandum of appeal 


. 
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is compulsory where the length of the judgment or 
order exceeds 700 words, and is ultra vires, [p. 625, 
col. 2.] 


Per Napier, J.—(1) Rule 49 of the Civil Rules of ` 


Practice does nol. have the effect of making the pre- 
sentation of a printed covy of a judgment compulsory 
when it is over 700 words, [p. 926, col. 2.] 

(2) Filing a certified copy of a judgment with the 
memorandum of appeal, is a sufficient compliance 
with Order XLI, rule 1 of the Civil Procedure Code 
and is not forbidden by the Civil Rules of Practice. 
[p. 927, col. 1 J 

Where, therefore, an appeal is presented within the 
period of limitation and & certified copy of the judg- 
ment appealed against is filed along with the memo. 
randum of appeal but a printed copy of the judgment 
is filed out of time, the appeal is not time-barred. 
[p. 926, col. 2; p. 927, col, 1 ] 4 

Appeal, under clause 15 of the Letters Pa- 
tent, against the judgment of the Hon’ble 


“Mr. Justice Sankaran Nair, in Second Appeal 


No. 863 of 1912, preferred agajnst the 
decree of the District Court of Tinnevelly, 
in Appeal Suit No.—of 1911 (Original Suit 
No. 202 of 1911, on the file of the Court 
of the Additional District Munsif of Tinne- 
velly). 

FACTS.—The appellant broughta suit for 
redemption of a mortgage against the mort- 
gagors. The suit was dismissed on the 
ground that some other persons interested 
in the mortgaged properties were not made 
parties to the suit. An appeal to the Dis- 
trict Court of Tinnevelly was dismissed on 
the ground that the appellant had not pro- 
duced a printed copy of the judgment as 
required by rule 49, Madras High Court 
Civil Rules of Practice, the District Judge 
declining to excuse the delay under section 
5 of the Limitation Act. The plaintiff ap- 
pealed to the High Court and Mr. Justice 
Sankaran’ Nair, in dismissing the appeal, 
held that the District Judge was right. 
Against that decree, the plaintiff presented 
this Letters Patent Appeal. 

Messrs. N. O. Viyayaraghavachart and A. 
Srinivasachari, for Mr. 0. S. Venkatachariar, 
for the Appellant. 

Mr. M. D. Devadoss, for the Respondents. 


JUDGMENT. 


SADASIYA Aryan, J.—Under the old Civil 
Procedure Code, section 652, the High Court 
had power to make rules to regulate the 
proeedure in the mufussil Courts only so 
far as such rules were consistent with that 
Code. Section 541 ofthe old Code made it 
compulsory on the appellant to produce a 
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copy of the decree and-a copy of the 
judgment (the latter unless dispensed 
with by the Appellate Court) along 
with the memorandum of appeal, I 


am inclined to hold that it is not consist- 
ent with that section to make any rule 
imposing a. further obligation on the appel- 
lant that the copy which he produces, should 
be a printed copy. In Madurai Pillai v, 
Muthu Chetty (1), a Full Bench of this 
Court held that where a rule abridges a 
substantive right granted by the Statute, 
such a rule is uléra vires, unless the Statute 
itself empowers the rule-making authority 
to alter the provisions in the Statute. In 
that case, the substantive right in question 
was a right to have a trial by a Full 
Bench of the Presidency Small Cause Court. 
The right to appeal, which is the right in 
question in the present case, is clearly no 
less a substantive right. 


. Rule: 49 of the Civil Rules of Practice 
was passed in pursuance of the powers given 
to the High Court by the old Civil Pro. 
cedure Code. Though that rule ‘does not 
expressly state that the production of a 
printed copy with the memorandum of ap. 
peal is compulsory where the judgment of 
the lower Court is more than 700 words 
in length, the sentence occurring therein 
that "in cases where the length of the 
judgment or order does nöt exceed 700 
words, the production of a printed copy is 
not compulsory,” seems to me to enact by 
an implication that such production s com- 
pulsory in the case of a judgment or order 
exceeding 700 words. 


Taking it then that ‘rule 49, when it 
was passed, was ultra vires, we have to con- 
sider the effect of section 157 of the pre. 
sent Civil Procedure Code. which enacts, 
among other things, that rules made under 
the former Code of Civil Procedure shall, 
so far as they are consistent with the pre- 
sent Code of 1908, have the same force and 
effect as if they had been made under the 
present Code. Under the new Code, the 
power of the High Court to make rules ig 
governed by sections 122 and 128 The 
difference between the old section 652 and 
the new sections 122 and 128, so far as 


(1) 22 Ind. Cas, 775; 1 L. W.172; 15 M. L. T. 156; 
(1914) M. W. N. 216; 26 M. L. J, 227 (F. B.). 
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this question is concerned, is that while 
under section 652, the rules had to be con- 
sistent with all the provisions of the old 
Code, the new sections 122 and 128 empower 
the High.Court to annul, alter or add to 
all or, any of the rules framed in the First 
Schedule attached to the new Code. . Section 
541 of the old Code relating to the pre- 
sentation of the appeal corresponds to Order 
XLI, rule 1, in the First Schedule of the 
new Code and hence the provision in Order 
XLI, rule 1, about producing a copy of 
the judgment might (according to sections 
122 and 128) be validly changed by a rule 
of the High Court requiring a printed copy 
instead of an-ordinary certified copy. Thus 
rule 42 of. the Civil Rules of Practise, if 
it can be.treated by virtue of section 157 to 
be a rule passed under the new Code, would 
be a valid rule. But does section 157 continue 
the rules passed under the repealed enact- 
ment, even though those rules were beyond 
the powers given to the High Court by the 
repealed enactment? In other words, are 
the rules, purporting to be framed under 
the old Code but beyond the powers given 
thereby, within the meaning of the expres- 
sion ‘rules made under any Code of Civil 
Procedure’ occurring in section 157 of the 
new Code? Does not the word ‘made’ mean 
“validly made"? In Re reférence under Stamp 
Act; District Munsif of Trrurvallur 
(2), the converse proposition was upheld, 
namely, that rules made under the old 


Civil Procedure Code, ' though  incon- 
sistent with an order of the new Civil 
Procedure Code, remained in force until 


new rules were framed under the new Civil 
Procedure Code. But I do not think that 
that ruling helps us much in the decision 
of the question whether rules which were 
invalidly framed under the old Code become 
valid if consistent with the new Code. I 
am inclined to hold that rules which, though 
purporting to be made under the old Code, 
were beyond the powers given by the oli 
Code, do not become valid by reason of the 
fact that, if they had been made under the 
new Code, they would be valid. I think the 
expression ‘rules made’ in ‘section 157 must 
mean rales properly and validly made, in 
other words, ‘made with jurisdiction by the 


proper authority. 
(2) 20 Ind. Cas, 775; 87 M. 17; 24 M. L. J. 687 
(F. B.). 


Inthe result and for the reasons -above 
given I would allow the appeal and direct 
the District Judge to hear the appeal 
preferred to his Court, the appeal having 
been properly presented within the limita- 
tion period along with a certified copy of 
the judgment of the Court of first instance, 
though that copy was not a printed copy. 
Costs hitherto will abide. 


Navigr, J.—The District Judge has 
dismissed this appeal, holding that it 
is out of time and declining to extend 
the period under section 5 of the 
Limitation Act. It is common ground that 
if the manuscript copy of the judgment of 
the lower Court supplied by the Court and , 
certified ‘as correct and filed in the Appel- - 
late Court can be used, the -appeal would 
be in time. : The District Judge has beld 
that the judgment being over 700 words 
and not being printed, it cannot be used, as 
its use is forbidden by the Civil Rules of 
Practice, 1905, rule 49, and this view is 
upheld by the learned Judge of this Court 
before whom the second appeal came on for 
hearing under Order ALI, rule 11. The 
appeal is filed under Order ALI, rule], 
which requires that the memorandum shall 
be accompanied by a copy of the decree and 
(unless dispensed with by the Court) of the 
judgment on which it is founded. If I 
thought that rule 49 of the Civil Rules of 
Practice had the effect contended for, I 
should think it necessary to consider 
whether so long as Order XLI (1) remains 
in its present form, the rule was not 
ultra vires; but I am of opinion that the 
rule has not that effect. It is true that 
the rule says in cases where the length of 
the judgment does not exceed 760 words, 
the production of a printed copy is not 
compulsory. The word “produced” is not 
to be found in the Code in this connection 
and, though it may be taken to mean pro- 
duced for the purpose of an appeal, the 
rule does not. make clear whether the 
production refers to the work of the copying 
department or the work of the appellant. 
Still less does it say that only a printed 
copy can be filed with the memorandum of 
appeal, The rule itself is a direction to 
the copying department .and there is no 
rule that requires an intending appellant to 
apply specially for a copy for appeal pur- 
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poses or forbids him to use a copy obtained 
for perusal for his appeal. Such a rule 
would properly appear in rules for procedure 
ou appeal, not among rules for copies of 
records. Ji may be that the Üourt might 
refuse to take up an .appeal until the 
appellant supplied it: with a printed copy 
(I express no definite opinion on that point), 
but I am satisfied ‘that filing a certified copy 
with the memorandum is a compliance with 
Order XLI (1) and is not. forbidden by the 
Civil Rules of Practice. I would, therefore, 
allow this appeal and direct the District 
Judge to take the case on his file under 
Order XLI, rule 9. | 


Appeal allowed. 


MADRAS HIGH COURT. 

Civit Aperan No. 90 or 1911. 
August 11, 1915. 
Present; — Mr. Justice Sadasiva Aiyar and 
Mr. Justice Tyabji. 
HUSSAIN SAIB AND OTHERS — DEFENDANTS 
Nos. 9 10 13—APPELLANTS 

versus NE 
HASSAN SAIB AND orHERS—PLAINTHE 
AND Devenpants Nos. 2 to 8, 15, 16, 18 
TO 92 AND THE LEGAL REPRESENTATIVES OF 
DgrzgNDANT No. 6-—RsSPONDENTS. 

Muhammadan  Low-—Navayat community — Tivo 
brothers and their descendants living and trading 
together as members of undivided family—Riyhts 
of parties inter se, how delermined —Hindu Law, how 
far applicable - Hindu family firm and Muham- 
madan family firm, difference between — Contract. Act 
(IX of 1872), s. 241—Act how far applicable to Hindu 
ond Muhammadan family trading — firms— Custom, 
connotation of. 

Prior to 1845, one Haji Hassan, o Mubammadan 
belonging to the Navayat community and trading 
soparately on his own account, associated with him 
his younger brother, Hammed, in the trade. In 1845, 
on tho eve^of his departure to Mecca, he executed a 
document whereby, in the event of his not returning 
from his pilgrimage, ho directed that Hammed should 
get one-eighth of his properties. Hassan returned 
from Mecca in 1843 and till 1866, when Hammod 
died, the two brothers lived together and traded 
together. Thoir relations were very -cordial, 
Hammed’s son marrying Hussan’s daughter. Hassan 
died in 1870, During the life-time of the brothers 
properties were acquired indiscriminately in the name 
of either.- Till 1910, the descendants of the two 
branches of the family lived together as if they were 


. property. 
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members of an undivided family aud trade was 
carried on as usual, the accounts standing in the 
name of one or the other of the representatives of 
the branches who happened to manage the trade for 
the time being, Jn 1910, the present suit was insti- 
tuted by the members of the younger branch against 
the members of the elder brauch fora partition. 1t 
was conceded by the defendants that Hammed and 
his heirs were entitled to one-eighth of the properties 
covered by the document of 1845: 

Held, per Sadasiva Aiyar, J., (Tyabji, J., dissent- 
ing).— That all the properties ought to be equally 
divided between the heirs of the two branches of 
the family, inasmuch as from 1848 till the date 
of suit, the two brothers, their heirs and the heirs of 
their heirs Lad acted in such a manneras to show 
that they had all understood their rights as follow- 
ing from the properties being held in common 
ownership between the two branches for more than 
GO years and the imperfect understanding or agree- 
inent between the two brothers which began in 1848, 
had become fully perfected by their own conduct and 
the conduct of their heirs. — [ p. 947, col. 1,] 

Per Tyabji, J-—That Hammed und his heirs were 
eutitled to one-cighth of the properties mentioned 
in the document of 1845, the remaining seven- 
vighths of the suit properties aud all other properties 
aequired prior to 1870 belonging exclusively to 
Haji Hassan and his sous, and that the properties 
acquired aftcr 1870 must be equally divided amongst 
the heirs of Haji Hassan and Hammed in accordance 
n Muhammadan Law. [p. 938, col. 1; p. 984, col. 
2. 
The term ‘joint family’, when applied io parties 
governed by the Muhammadan Law of succession, 
presumably refers to a group of persons belong- 
ing originally to one family and living together 
without having partitioned such property as they 
have inherited from some : common ancestor. 
Their continuing so to live, does not make their 
status different from what it would have beon, had 
they not done so. Nor does the fact that they have- 
not partitioned the property in any way, affect their 
rights therein or the legal incidents applicable to the 
No person can by birth derive an interest 
in the property belonging to his father during his 
life-time. The members of the group of persons so 
living together, do not form any legal unit. They 
aré not necessarily heirs of one another.’ Property 
acquired by one of them docs not necessarily form 
the property of the whole group. The group as con- 
stituted at any particular moment, is not the legal 
representative or the continuous successor in law of 


- the persons whe constituted the group ina previous 


generation, The result of this is that it cannot be 
said that all the property which at any timo in the 
past belonged to the group asa whole, continues to 
belong tothe persons now included, whether arbi- 
trarily or according to agnatic descent, in tho group. 
Membership of the group does uot necessarily imply 
that a member has any share in all the property 
possessed by cach of the other membors, or kept in 
the possession of some person as the manager on 
behalf of all the group, whether such possession is 
held at their request or with their consent or merely 
with their acquiescence. [p. 985, cols, 1 & 2.] 

Unlike under Hindu Law, under Muhammadan 
Law the mere fact that one person allows another 
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to live with him and troat him as though he were a 
co-owner with himself of property which is shown 
initially to belong to him alone, cannot make the 
other a co-owner, though, if the origin and ownership 
of the property is not traced and it is not known 
which of them is the owner, such circumstances may 
raise a presumption of co-ownorship. [p. 936, col. 2.] 


The mode of living adopted by parties, cannot affect 
the law to which they are subject. . [p. 987, col. 1.] 


In the absence of any agreement to the contrary, 
express or implied from the conduct of the parties 
and their mode of life in any particular case, co- 
owners of property under Muhammadan Law, even 
if they live together, are expected to pay for 
their maintenance and other expenses ont of their 
own shares in the property held in co-ownership, [p. 
987, col. 2.] 


Under Muhammadan Law, property acquired with 
the aid of what would be called ‘ancestral property’ 
according to the Mitakshara Law, does not become 
‘ancestral,’ though acquisitions by co-owners with the 
aid of property held in co-ownership, do accede to 
that property. [p. 987, col. 2.] 


The word ‘custom’, in its legal sense, necessarily 
connotes only such rules of conduct as affect rights 
and liabilities, The ways of living or the observances 
of a particular class of persons do not become 
customary rules of law merely because evidence of 
such ways and observances has to be adduced for the 
elucidation of the facts existing in any particular 
case. [p. 939, cols. 1& 2.] 


Though the provisions of the Indian Contract Act, 
1872, are applicable toa Hindu family firm as well, 
yet in respect of such firms the incidents of the 
Act are affected by the peculiar doctrines of the joint 
Bindu family, which are impliedly incorporated in 
the Jaw of Hindu ancestral firms. [p. 940, col. 1.] 


The cases regarding Hindu family firms only lay 
down that, in the absence of a contract to the 
contrary, the Indian Contract Act must be presumed 
to govern the relations between the members of such 
a firm and that the contract to the contrary may 
be an implied contract, which may even be presumed 
from the mode of life resulting from the general’ 
personal Jaw of the parties, especially when not 
presuming such an implied contract, would bring 
about inconsistencies and results not contemplated 
by the parties. [p. 940, cols. 1 & 2.] 


In the case of Muhammadans, section 241 of the 
Indian Contract Act, 1872, has a direct operation, as 
in their case there is no contract to the contrary nor 
does their personal law operate so as to make them 
partners to any extent or otherwise to minimise 
the ad of the section on their rights. [p. 941, 
col. 2. 

Per Sadasiva Aiyar, J—Many of the incidents of 
Hindu joint family system obtain by custom among 
the Navayats, [p. 048, col. 2.] 


Except that the principle of survivorship and that 
of right by birth os well as that of exclusion of 
females, are inapplicable in considering the rights and 
liabilities of the persons on whom the business of a 
Navayat family has descended as heirs, in other 
respects, the principles. and considerations applying 
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io the business of Hindu family firms, are applicable 
to the business carried on by a Navayat family. [p. 
946, col. 1.] 

Though the term ‘undivided family’ cannot pro- 
perly be used to designate the relationship of the 
families of two Navayat Muhammadan brothers liv- 
ing together and trading together, yet the analogy of 
the business of a joint Hindu trading family is appli- 
cable to sucha family. [p. 946, col. 2.] 

Appeal against the decree of the District 
Court of South Canara in Original Suit No. 
6 of 1910. 


FACTS of the case appear from the judg- 
ment, . : 

Messrs. K. Srinivasa Iyengar and B. Sita- 
rama Rau, for the Appellants.-Under the 
document of 1845 (Exhibit XVI), Hammed 
was only entitled to one-eighth of the pro- 
perties mentioned therein. The plaintiffs 
are not entitled to a share in any other pro- 
perties as the theory of an undivided family 
is unknown to Muhammadan Law. There 
was nothing in the conduct of Haji Hassan 
to show that he admitted Hammed toco- 
ownership witk him in all his properties. 
The mereliving together of the members of 
the two branches, cannot confer on them the 
status of an undivided family. Further, no 
question of partnership can arise on the 
pleadings as they are based on co-ownership 
and not partnership. 

Messrs. K. Narain Rau and G. Annaji 
Rau, for the Ist Respondent and Mr. H. 
Balakrishna Rau, for the 15th and 17th 


' Respondents.- The course of dealings between 


the parties and their conduct throughout 
clearly show that the parties constituted 
an undivided family. Any imperfection that 
might have originally existed, has become 
perfected by the subsequent conduct not 
only of the brothers, but also of their heirs 
and the heirs of these heirs. Vide Mahomed 
Musa v. Aghore Kumar Ganguli (1). The 
Navayats have adopted several of the incidents 
of Hindu Law. Vide Khatija v. Ismail(2). The 
business must be treated as a family trade 
and all the heirs must be treated as 
partners. Sudarsanam Mazstrt v. Narasimhulu 
Maistri (3). The decree of the lower Court 
is, therefore, correct. 


(13 28 Ind. Cas. 930; 2 L, W. 268; 19 C. W. N. 250; 
18 A. L, J. 229; 17 M. L. T. 143; 17 Bom. L. R. 420; 42 
C. 801; 21 C. L. J. 231; 28 M. L. J. 648 (P. C.). 

(2) 12 M. 380. 

(3) 25 M. 149 at 168; 11 M. L. J. 853, 
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Tyrant, J.—This appeal arises out of a 
suit which has been referred to as a suit.for 
partition. In reality, its subject-matter con- 
sists of what might have given rise to 
several suits for partition, for administration 
and perhaps for dissolutions of partnership, 
relating to the estates of persons who lived 
and carried on business in the beginning 
and middle of the last century. 

It is not disputed that the parties are 
governed by the Muhammadan Law of 
accession and inheritance. Whether their 
mode of life will affect the law applicable 
to the property acquired or inherited by 
them, is one of the many questions that 
will have to be considered. 

I will deal in the first, instance with 
the history of the family; and will then 
consider the rights of the parties in the 
circumstances and events that are proved. 

In referring to the names of the parties, 
I shall try to adhere to the same corrupt 
form which the parties themselves seem to 
have adopted. 


One Shavaki Abdul Rajack is admitted 
to have been the common ancestor of the 
parties chiefly concerned in this litigation. 
Shavaki Abdul Rajack had four sons: (1) 
Shiddi Dave; (2) Ismail Saheb; (3) Haji 
Hassan and (4) Hammed Saheb. 


The parties to these proceedings are 
mostly the descendants of (3) and (4). The 
plaintiff is’ descended from the fourth of 
these, Hammed, and the contesting defendants 
Nos, 9 to 13 are descended from the third, Haji 
Hassan. They may be referred to as 
members of the younger and elder branches 
respectively. On the 10th of March 1818 
the four sons of Shavaki Abdul Rajack 
effected whatis referred to as a partition. 
Exhibits Vi, VII, VIII, XI and XIV 
evidence that partition. Certain specific 
properties were then allotted to each of the 
said four sons of Shavaki Abdul Rajack in the 
life-time of the father. 1t does not appear from 
the evidence whether these four sons or any of 
them inherited any other property from their 
father on his death. 


not. 
Shortly after the partition, the third of 
these sons, Haji Hassan, established a trading 
59 
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firm; on his own üecoünt. Latet óh, but at 
what exact time itis unnecessary to fix, his 
youüger brother Hammed (the fourth son) 
worked in the firm’ established” by-theé eldér 
brother. “Hammed brought n9 capital into 
the business, which was carried on exclusively 


with the property inherited or acquired 
by the elder brother through his own 
exertions. 


: Whether there were any clearly understood 
terms on which Hammed joined his brother's 
business, does not appear. There is, however, 
one circumstance to which great weight 
must be given; the terms in which several 
years after the two brothers had been working 
together in the firm the relationship 
between them is referred to by the elder 
with the unequivocal concurrence of | thé 
younger in Exhibit XV), This document 
has been ‘called by the -learned District 
Judge à Will, and -though its operation is 
not expressly made to depend upon the death 
of the executant, it has some of the 
features of a Will. i 

The genuineness of Exhibit XVI was 
attacked before us mainly on three grounds: 
(1) that it is not shownto have been produced’ 
on any occasion ‘previous to this suit, though 
there have been disputes amongst the members 
of the family, notably in connection with the 
mutation of names on the deaths of Dodda 
Moidin, Dodda Hassan and Sanna Hassan, 
when the document may well be expected to 
have been relied upon had it then existed; 
(2) that admittedly it was never given effect 
to; and (3) that by a comparison of signatures, 
on Exhibit XVI with the signatures in 
Exhibits V, VII, VIILand XII, suspicion is 
east on the former. Having given all weight 
to these objections, Í see no reason, to doubt 
that Exhibit XVI is genuine. That was 
the conclusion at which the learned Judge 
seems to have arrived. A comparison of 
the signatures seems to me to strengthen 
that conclusion. 


Exhibit XVI is dated the 3rd September 
1845. It purpcrts to be executed by Haji 
Hassan, when he was about to start on a 
pilgrimage to Mecca. He refers to the 
partition of 1818 and states that the 
property that then came to his share 
(ander Exhibit XIV) had been added to 
by his own  sSself-exertions. He also 
mentions some other properties, - The ` 
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properties referred to in it, are alto- 
gether valued as equivalent of about 


Ra. 23,000. He then states: “As my younger 
brother Hammed Saheb has been with me 
till now, doing such acts as I directed him 
todo, and as he should remain when I 
start for Mecca, he shall get” one-eighth of 
the property. At the bottom of Exhibit 
XVI, it isstated that it is written “in 
the hand of Hammed Saheb with his own 


consent.” 
It has been the case of both parties 
that on its true construction, Exhibit 


XVI must be taken to have been execut- 
ed in contemplation of the probability 
that Haji Hassan would not come back to 
take charge of the properties or the busi- 
ness and that, in any event, the younger 
brother would survive the elder. Neither 
of those expectations was realised. Haji 
Hassan did come back two or three years 
after he left, apparently before 1848; the 
accounts of 1848-49 refer to him. He 
lived till 1870—for 25 years after Exhi. 
bit XVI had been executed. His young- 
er brother, Hammed, predeceased him by 
four years, dying in 1866. 


Before dealing with the significance of 


Exhibit XVI, I shall conclude my 
reference to the history of the family. 
After the death of Haji Hassan, ‘the 


members of both branches lived amicably, 
just as they would have done if they 
had been members of a joint and un- 
divided Hindu family. The family group 
came in time to have three living houses 
at Sonda in South Canara, where the 
firm was carrying on business; but the 
home of the family (in the words of the 
Distriot Judge) remained in Manki in 
North Canara, from where they originally 
came. The firm (as I have already 
stated) was managed (1)by Haji Hassan 
and Hammed; (2) after the death of 
Haji Hassan, the management of the firm 
seems to have been with Dodda  Moidin, 
the son of Haji Hassan, at least the 
whole of the properties were transferred 
to his name; (3) after the death of 
Dodda Moidin, Abdul Rajack, the eldest 
son of Hammed and son-in-law of Haji 
Hassan, seems to have been in manage- 
ment; (4) thereafter, there appears to have 
been two managers (i) Dodda Hassan, the 
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eldest paternal grandson of Haji Hassan 
and (ii) Sanna Hassan, the second son of 
Hammed and father-in-law of Dodda 
Hassan. 

As to the manner in whioh the ac- 
counts stood: T. They stood solely in the 
name of Haji Hassan till 1870 11. 
Between 1871 and 1882, they stood jointly 
in the names of Dodda Moidin and Abdul 
Rajack. III, There seems to be no evidence 
as to the names in which the accounts’ 
stood between 1883 and 1897 (the learned 
Judge’s remarks on page 37, lines 13—16, 
were admitted before us to be erroneous). 
IV. From 1897 to 1901, they stood in the 
name ofthe 9th defendant, Hussain Sahib, 
eldest male descendant of Haji Hassan, with: 
the names of Muhammad Shiddik and Ali 
Sahib (who are the sons of Abdul Rajack, 
but who are also the maternal grandsons’ 
of Haji Hassan). V. From 1901, the 
name of the llth defendant, a brother of 
the 9th defendant, is also inserted. 

I shall have to refer in detail at a 
later stage to the evidence showing the: 
feelings between the two branches of the 
family in 1897, when Dodda Hassan died 
leaving no sons but only a widow and 
daughter as his heirs. At present, I 
need not allude to them, as Mr. K. 
Srinivasa  Aiyangar for the appellants 
conceded that the members of the younger 
branch were entitled to some share in the 
property: in question, and because there 
were admissions to thateffect binding upon 
his clients. 


The question remains, in which properties 
the plaintiffs are entitled to share and to 
what sharo they are entitled. In connection 
with this question, I will refer first to 
Exhibié XVI which in my opinion is clear 
evidence that the property mentioned in 
it belonged at its date to Haji Hassan 
alone. As it was nob given effect to, and 
as Haji Hassan survived Hammed, it might 
have been argued that it became ineffective 
and Hammed or his heirs acquired no. 
interest in the said property by reason of 
Oomuttoonnissa Beebee v. 
Areefoonnissa Beebee (4)]. lt was, however, 
conceded by the contesting defendants that 
Hammed and his heirs ought to be given. 


(4) 4 W. R. 66. 
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one-eighth of the property mentioned in. 


Exhibit XVI, 

I have already pointed out that Exhibit 
XVI refers specifically: to identified properties, 
and that it is, not intended to cover future 
acquisitions. . 

The property ‘acquired by or on behalf 
of Haji Hassan between 1845 and 1870 —for 
three years exclusively by the labours of 
Hammed, from 1848 to 1866 jointly by 
the two brothers, and for the last four 
years, exclusively by Haji .Hassan—may 
be governed by one of. three sets of con- 
siderations: — ES 


must belong exelusively: to Haji Hassan 
and:his heirs, because Exhibit XVI, how- 
ever favourably it is construed, cannot be 
taken -to affect future acquisitions: 
to the extent to which it goes, it was not 
given effect to. by Haji Hassan, though 
he survived Hammed; or 


(2) On the basis that Hammed must be 
given one-eighth share in the said property 
on the analogy of the, provisions of Exhibit 
XVI as quantum meruit 
in the: firm; or 

(8) On the basis that Hammed must be 
taken to have acquired a one-eighth share 
in the porperty mentioned in Exhibit XVI 
in 1845, that he ranked as a partner after 


that date and that as such under section 
253 (9) ofthe Indian Contract Act, he 
became: entitled to share equally in the 


profits of the partnership business after 1845. 


The following considerations must, it 
seems to me, be borne in mind in arriving 
at a conclusion on this point:— 


(1) Hammed brought no initial property. 


to the firm which was established by his 
elder brother, Haji Hassan. It is true 
that Hammed may have had some property 
of his own; Exhibit XIV gives particulars 


of what was given to him in the partition. 
in 


of 1818. But the properties mentioned 
Exhibit: XVI are, ib is clear, exclusively 
Haji, Hassan's. It was clearly for 
"heirs of Hammed to trace out and show 
the origin of property which, as itis now 
suggested, belonged to Hammed and was 
at some time or other thrown in by him 
into the assets of Haji Hassan. Jt seems 


. as a dependent. 
(1): On the basis, that the said property ` 


even ' 


for his work: 


. and, though it is 


the’ 
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to me much more likely that, as is etal. 
amougst Muslim families, Hammed kept 
his own funds separate. Exhibit XVI 


certainly does not give countenance to the 
unusual course having been followed, of 
the elder brother having taken the com- 
paratively small property of bis younger 
brother into his flourishing firm, without 
there being any necessity for .it. The 
accounts would have shown if this had been 
done and mention would in all probability. 
have been made of it in Exhibit XVI. 

2. ‘Hammed worked with his brother- 
No mention is made of. 
his having brought any capital to the 
firm, or of his having been made a partner. 

3. In 1845, the entire property was, 
with Hammed’s consent, described as Haji 
Hassan’s and only’ a one-eighth share 
therein is allotted to him as a favour by his 
elder brother, 

4. Hammed does not seem to be made. 
a partner of his elder brother by the 
terms of Exhibit XV1; it is merely provided: 
that he shall get a part of the property 
in the same way in which the wife would 
geb a similar part. 


5. Hammed.is spoken of as a dependent 
contemplated that the. 
firm would in future, 4.e., after Haji Hassan’s 
death or retirement, belong to the son of 
Haji Hassan, the nephew of Momod, vet 
the uncle is referred to as ilu singer: 
of his nephew’s firm, and not as a partner: 
in that firm. It would rarely happen 
that a younger brother in a Muslim family, 
should be spoken of as a dependent of his 
elder brother, though they are both partners. 
It is much more difficult to think that the 
uncle should, in similar circumstances, be 
referred to in this depreeiatory manner. 


6. The origin of the properties being traced: 
to Haji Hassan, it is for Hammed's:heira: 
to prove the means by which a portion of 
the property became transferred to them-: 
selves.. Joint acquisition may no doubt give 
a title to co-ownership on grour ds similar 
to those on which the law as to par tnership : 
is based. But the terms of Exhihit XVI]. 
do not indicate a joint acquisition in such 
a sense as to require an equal division 
of the property acquired. On the other 
hand, I must concede that there is mn 
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indication that the firm as a going concern 
was considered as any great asset in itself, 
and -this fact might render it easier to bring 
in the operation of section 253 (2); for, 
where the good-will of the firm is deemed 
to be the main instrument of acquisition, 
it might be that the proportion in which 
the assets of thefirm are owned, would have to 
be considered the main factor in determin- 
ing the proportion in which the properties 
acquired, were to be shared, rather than 
the fact of joint exertion; consequently, 
where a person has a proportionately small 
share in the assets of such a firm, the 
good-will of which is the main instrument 
of acquisition, there is less reason (in the 
absence of clear evidence) to presume that 
the main instrument of acquisition is owned 
in unequal proportions. 


(7) Exhibit XVI does not refer to an 
immediate transfer of the one-eighth share 
of the property to Hammed. Tt isin the 
nature of directions that such a transfer 
should take place. ‘It is sufficiently 
straining the effect of "Exhibit XVI to 
say that ammed’s heirs are now entitled to 
get one-eighth of the property because Haji 
Hassan intended . him to get as much ; but it 
cannot, ib seems to me, ba construed to mean 
that the one-eighth had become Hammed’s 
from its date. Hammed is mentioned in it 
as only one of the several persons entitled to 
share and that which he can claim under it, 
the widow and the rest can also claim. 


(8) Exhibit XVI clearly shows that what- 
ever may have been the terms on which 
Hammed worked in the firm of his brother, 
they were not partners; and that in 1846, 
Haji Hassan, with the consent of Hammed, 
laid down that the interests of Hammed in the 


property referred to.in Exhibit XVI, should 


amount to a one-eighth share of that property, 
neither more nor less. No reference is made 
in Exhibit XVI to fvture earnings and 
acquisitions; and in accordance with its 


terms, the said share of the properties then ` 


in existence, was to form the consideration 
also for Hammed's continuing to work in the 
firm after Haji Hassan left for Mecca. 


(9) The conduct of the two brothers and 
of the members of the family seems to me 
to have been such as would be expected from 
brothers between whom the business relations 
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referred to in Exhibit XVI were continued, 
and the treatment of the younger brother by 
his elder together with their conduct towards 
the other members of the family, do not 
appear to me to require the inference that 
ihe younger brother was given the higher: 
status of partner. My consideration of the 
question is not unaffected by the fear that 
to hold otherwise would in one sense penalise 
cordial and considerate relations between 
brothers. It would imply that if two bro- 
thers trade or otherwise work together, one 
of whom alone contributes the capital, he 
may not permit the fact of their being bro- 
thers to colour the terms upon © which they 
associate in their work; any treatment 
different from that which would be expected 
from strangers, would in that case involve 
a division of the acquisitions: between the 
two brothers, which but for such treatment 
would be the property of one alone. 


On a consideration of all this, I ‘am 
clearly of opinion that the two brothers 
were not partners on. equal terms, but 
that Haji Hassan was the sole owner 
of the firm and that the prcper remu- | 
neration to be paid to Hammed for his work . 
was in 1845 fixed upon between them at one- 
eighth of the assets then existing; but that 
he was not entitled to rank asa partner 
from 1845, nor on that basis to claim half of 
the future acquisitions. | 


I feel, however, much greater difficutly in 
deciding whether he ought not to continue 
receiving one-eighth of the acquisitions 
between 1845 and 1570. Ihave arrived at 
the conclusion that he ought not, for reasons 
which I have already indicated, to which I 
may add that (1) however proper it might 
now appear that Haji Hassan should have 
provided fora division of the future acquisi- 
tions, asa matier of fact he did not so 
provide, and (2) that Hammed and his family 
were, it wonld appear, living with Haji 
Hassan, who was bearing their expenses. 

Hence after very careful consideration, it 
seems to me that the most proper view of the 
matter would be to hold that Exhibit XVI 
should be given effect to, but as on the death 
of Haji Hassan, so that (1) as conceded by 
the defendants, Hammed should have one- 
eighth of the properties mentioned in Yixhibit 
XVI and (2) the properlies acquired ' 
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between 1845 and 1870 should be exclusively 
Haji Hassan’s and his heirs.’ 

In this connection, our attention has been 
drawn to the fact that three of the properties 
are shown to have been purchased in the 
name of Hammed. Exhibits XVIII, XIX and 
XX refer to them. They are.dated 1544, 1849 
and 1848, respectively. The considerations for 
them were Rs, 280, Rs. 800 and Rs. 196. 
These properties were transferred to “Ham- 
med Sahib, younger brother. of Hassan Saib, 
of Souda” and to “Savada Hassan Sahib’s 
brother, Hammed Sahib,” and they were in 
1866 (onthe death of Hammed) transfer. 
red to the name of Dodda Moidin, the son of 
Haji Hassan. It seems to me that these 
facts indicate that the properties must be 
taken to have been acquired on behalf of Haji 
Hassan. They are not to be considered 
Hammed’s separate property. 

The next question, therefore, is as regards 
b QUE of the property acquired after 

10. 


As I have already said, Hammed Sahib’s 
heirs became entitled on the death of Haji 
Hassan to one-eighth of the property mention- 
ed in Exhibit XVI. The heirs of Haji 
Hassan and Hammed, therefore, became co- 
owners of the property in the proportion of 
seven-eighths to one-eighth. It seems to me 
that the evidence discussed by the learned 
District Judge in detail, on the basis of which 
he has arrived at the finding that the family 
consisting of the plaintiff and defendants is 
joint and undivided, is sufficient to show 
that the two groups of heirs, namely, those 
of Haji Hassan and Hammed were jointly 
entitled to the property on their death. ° 

I have mentioned in an earlier part of the 
judgment the disputes between.the elder 
and younger branches ofthe family. The 
documents bearing on this point, may all 
be grouped together as arising from the 
proceedings relating to the mutaticn of names 
on the deaths of Dodda Moidin, Dodda Hassan 
(son and grandson of Haji Hassan) and of 
Sanna Hassan (son of Hammed:, They 
establish in the first place, what is no doubt 
contested in some of the written statements 
but what, as I have already said, was not 
denied before us, that the plaintiff is 
entitled as of right to some share in the 


property which is the subject-matter of the 


suit and that the allowances -paid for 
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maintenance and otherwise were not merely 
in the nature of charitable allowances. I 
shall consider them now in some detail. 
(1) The genealogy, Exhibit D, was accept- 
ed by the members of both branches, who 
agree, in representing themselves as belong- 
ing “to an undivided family . (avibaktha 
kuéumba).” This description would, if it is 
„interpreted in its strict sense, exclude the 
females mentioned in the genealogy from 
any share in the family property. It is clear 
that their inclusion, ina family governed by 
the Hindu co-parcenery law, is meaningless, 
and in any ease, such inexactness in referring 
to the status of the family and of the rights 
of the members constituting it, cannot prevail 
against the clear statement of all parties that 
the law of succession governing them is 
Muhammadan Law, according to which the 
females must be given their rights of inherit- 
ance. At the same time, these expressions 
do amount to an admission that all the males 
mentioned in the genealogy have an interest 
in the immoveable property; that such 
property was held in common; and that the 
fact that the pattah relating to it stood in the 
name of Haji Hassan who belonged to the 
elder branch of the family, was nct considered 
by the members of that branch itself as 
assertive or indicative of the sole right of 
that branch in the properties concerned. 


(2) In Exhibit Ei (September 1897), the 

9th defendant, a member of the elder branch, 
says:— 
“as shown in the annexed genealogical tree, 
we are all heirs, and there are heirs of the 
second branch, and being members of an 
undivided family not only the management of 
the lands bnt all the remaining managements 
are conducted jointly as a whole as family 
concern. -——-— The kathi standing in the 
name of my father (Dodda  Moidin) had 
been, after his death, transferred to 
ihe, name of the eldest son of the ‘ 
deceased. As I alone am, after him, the 
senior member and as there remains property 
belonging to an undivided family, I alone am 
the hukdar for kathi...... ... Therefore as 
had been done from the time of our ancestors 
out of respectability, kathi should be entered 
in my name so as to be convenient to conduct 
all our proceedings.”..,......0.0006 

(3) In Exhibit E2, dated 4th October 1597, 
Souda Hussain, the 9th defendant says:— 
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““as given in the genealogy herewith attached, 
the. deceased has got near heirs. And there 


Sahib vallad [4.e., theson (of Abdul Rajack) the 
15th defendant], being in Souda, manages the 
BlOpi sirrini In the undivided family of 
the two branches and in our household, my 
father looked after the management till his 
‘death and all the members of the family (¢.e., 
‘both branches) are supplied with necessaries 
-from our household.” 

(4) Again when the patta for the five 
‘properties in Kundapur taluk, was transferred 
iio the name of the 8th defendant who was 
the paternal grand-daughter of Hammed 
Sahib, but married to Dodda Moidin, the 
paternal grandson of Haji Hassan and the 
elder brother of the 9th defendant, the 9th 
defendant put in an appeal petition, Exhibit 
F, in December 1897 in which he said:— 


“That in consideration of personal status 
and property qualification, appellant has been 
appointed a member of Taluk Board and in 
deference to personal status of appellant 
even the elderly members, sons of Abdul 
Rajack, have given their consent to the 
kudthala being changed inthe name of the 
appellant for the reason that the said proper- 
ties both in Honnavar and Cundapoor Taluks, 
were acquired by appellant’s grandfather, Haji 
Hassan Saiba, and appellant’s father, Moidin 
Saiba.” “That the said Sanna Moidin 
Saiba, though the eldest male member in the 
family, has been abandoned by other members 
of the family in his endeavours to secure the 
kudthala in his own name, because, he is not 
a well-wisher of the family and much less 
qualified to be kud£haladar and his consent 
to have the kudthala in the name of 
respondent is purely an act of vengeance and 
resentment, tending to the destruction of 
family properties.” 

. 1hen followed a mediation. In the result 
out of tive properties paying a total assess- 
ment of Ks. 451-8-10, properties bearing an 
assessment of Rs 173-2-0 were agreed to be 
transferred to,the 9th defendant’s name and 
the. remaining properties, bearing an 
assessment of Rs. 278-6-10, were agreed 
to be transferred to the 15th defendant’s 
brother's name. The order Exhibit F2 
was passed accordingly in October 1398. 

(5) The Sth defendant herself in 
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Exhibits E5 and E9 seems toadmit that the 
9th defendant has a “right to manage" even 
in the very application by which she desires 
that the patta should be transferred to her 
name. But as the parties are governed 
by Muhammadan Law, the 8th defendant 
could not be under the necessity of having 
the properties to which she was entitled by 
inheritance -managed by the 9th defendant. 
The reference -to management by- the 8th 
in which the 
reference ia made, throw light on the 
mode of life adopted by the parties. 

(3) Finally, the abstinence on the part 
of the 9th defendant to assert any 
in the ownership of the 
properties as against the members of the 
junior branch is specially noteworthy. 


On a consideration of all the circumstances, 
my conclusion with reference to the proper- 
ties acquired by the firm after 1870 is that 
they must be taken to have been acquired 
by the joint labours of the heirs of both 
the brothers. It seems to me, therefore, 
that section 253, clause (2), of the Indian 
Contract Act is applicable, and that the 
said acquisitions must be divided equally 
between the elder and the younger branches, 


I must state here that it is conceded 
that at least one-eighth should be given to 
the heirs of Hammed Sahib. Moreover, 
the learned Pleaders for all the parties 
before us stated on behalf of their clients 
that none of them desired to claim any- 
thing either on their own behalf or on behalf 
of their ancestors by way of remuneration 
for conducting the affairs of the partnership 
firm ‘originally established by Haji Hassan, 
and that all were agreed that they would 
claim only on the basis of inheritance from 
their ancestors and on the basis that in all 
other respects, the rights of all the parties 
concerned, stood onthe same footing. If 
my view of the case is correct, this con- 
cession was very properly and wisely made. 
Otherwise it might have become necessary 
to determine ;i— : 


Who were entitled to share the acquisi- 
tions of property of the firm from time to 
time, after the death of Haji Hassan until 
the date of the suit 

(a) as partners under section 253 (2) of 
the Indian Contract Act, 
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> (b) as having heen admitted partners 
under section 247, 
- (e) as representatives of a deceased partner 
under section 241, 

(d) as lenders. under section 240, and 

(e). as annuitants.-or receivers of portions 
of the profits under section 243. 

The determination of these questions 
would have required a-detailed examination 
of complicated accounts, and would probably 
have resulted in greater delay and expense 
than gain to any.of the parties. 

On the conclusions of fact at which I 
have arrived, and. on the waiver by the 
parties of any claims -they might have had 
on basis other than that of inheritance, it 
seems. to me that the shares of the various 
members: of the family will have to be 
determined ‘in acsordance with the Muham- 
madan Law of inheritance, in a mode 
similar to that adopted by the learned 
District Judge .in paragraph 24 of his judg- 
tent. Owing to the admissions to which 
l'have referred, the parties will be entitled 
to a proportionate share of all the proper- 
ties acquired on behalf of the family group 
up to the time of the suit, as the share of 
'Hammed in the properties by the aid of 
‘which acquisition after 1870 has been made 
has continued to remain in the firm. 

I'might have concluded my judgment 
‘here; but owing to the fact thatmy learned 
brother and I take different views, I must 
consider, in the first instance the method 
of decision adopted by the learned District 
Judge and state in some detail ‘my reasons 
for differing from him and my learned 
brother. f 


' "The learned District Judge has considered 
on the evidence whether the family of which 
the plaintiff and defendants formed mem- 
'bers was a "joint family," and after & 
“very. careful examination of the evidence, 
‘he has answered that question in the 
affirmative. With great respect, however, it 
seems to me that this ig an erroneous 
‘basis. In speaking of parties governed by 
‘the Muhammadan Law of succession, the 
‘expression joint family” presumably refers 
‘to a.group of persons belonging originally 
to one family, and living together without 
having partitioned such property as they 
‘have inherited from some common ancestor. 
"Their continuing so to live does not make 
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their status different from what it would 
have been, had they not doneso. Nordoes 
the fact that they have not partitioned the 
property in any way, affect their rights 
therein, or the legal incidents applicable 
to the property. 

No person can, by birth, derive an in- 
terest in the property belonging to kis father 
during the latter’s life-time. The members 
of the group of persons so living together 
(whether or not they are collectively styled 
a joint family) do not form any legal 
unit: they are not necessarily heirs of one 
another; property acquired by one of them 
does not necessarily form the property of 
the whole group. The group as constituted 
at any particular moment, is not the legal 
representative, or the continuous successor 

"in law, of the persons who constituted the 
group in a previous generation. The result 
of this is, that if cannot be said that all 
the property which at any time in the 
past belonged to the group as a whole, 
continues to belong to the persons now in- 
cluded, whether arbitrarily or according to 
agnatic descent, in the group. The property 
may have devolved upon some members of 
the group to the exclusion of others, and 
may have partly devolved on strangers to 
the group. ‘Strangers not forming members 
of the group, may be interested as heirs 
(even by marriage) of those who form the 
group, or be entitled to demand their share 
in the property possessed by the group. 
Hence, to hold that a person forms a mem- 
ber of such a group, does not necessarily imply 
that he hag any share in all the property 
possessed by each of the other members, or 
kept in the possession of some person as the 
manager on behalf of all the group, whether 
“such possession is held at their request, or 
with their consent, or merely with their 
' acquiescence. 


The question elaborately discussed by the 
.learned Judge, whetber or. not the various 
. members; of the family considered themselves 
joint, and whether the plaintiff has been 
treated as a member of a jcint family, 
may, no doubt, be important for the pur- 
pose of deciditig whether the defendants 
.have any property in their possession in 
.whieh:the plaintiff is entitled to share by 
-inheritance or otherwise, and whether the 
plaintiff's rights are prevented from being 
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For. the fact that 
the plaintiff has been. receiving mainten- 
ance and other allowances from the aefend- 
ants till within a recent date of the suit, 
is evidence of the fact that the defend- 
ants have been admitting the existence, 
in their hands, of the property in which the 
plaintiff is interested. Before us, however, 
the plaintiff's right to some share in the 
property held by the contesting deleudants, 
has not been questioned, and it has been 
conceded that his right is not barred ex- 
cept with reference to some particular 
classes of contentions to which I need not 
now allude, though both these questions were 
raised in the lower Court. 

The view taken by the learned District 
Judge and aecepted by my learned brother 
is that because there is a good deal of 
evidence pointing to the conclusion that 
the parties have considered themselves to 
be, and acted as though they 
were, members of an undivided Hindu 
family, therefore their rights must be 
similar to those of the members of a 
joint undivided Hindu family, 1 regret 
that I am unable to accept this conclusion. 
It is the case of neither party that the 
Hindu Law goverus their property. It is 
expressly stated in the.plaint as well as 
jn the written statements of most of the 
defendants that Muhammadan Law governs 
them. In these circumstances, it seems to 
me difficult to see how the Hindu Law 


‘can be applicable. The Hindu Law of 
joint family property is also diffieult to be 
applied on general grounds for two 
„reasons: —— 


, In a Mussalman family, daughters, wives 
.&nd mothers become entitled to shares in 
the properties and not merely to mainten- 
ance, eWhen a childless widow becomes 
entitled to a share in the property, her 
estate would entirely go out of the owner- 
:Ship of the family group, and aliter her 
death, her heirs would be her parents; or 
her sisters and brothers, or even remoter 
relations. 

Apart from this difficulty, however, and 
even if we had only Hammed and Haji 
Hassan to consider, I am unable to under- 
stand, when once it is conclusively shown 
that certain properties belong to only one 
‘of them, how it is possible for the otber 
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to acquire a share of it unless it is by 
means of transfer (with or without con- 


sideration) or devolution as heir. Hammed 
was not the heir of Haji Hassan and, 
therefore, the only way in which he could 
become entitled to a share in the property 
of his brother, would be by transfer in his 
life-time or bequest. There never 
bas been any suggestion that Haji Hassan 
made a gift of half his property to 
Hammed. 

My remarks do not refer of course to 
the question whether a property jointly 
acquired by the exertions of two persons, 
should not from the very start belong to 
them both jointly. I am not dealing with 
property so acquired, bub with property 
such as is referred to in Exhibit XVI, 


which is shown to have heen at the 
start the property of Haji Hassan 
alone. 


I do not understand how in Muhammadan 
Law the mere fact thatone person allows 
another to live with him and treats him 
as though he were co-owner with himself 
of property which is shown initially to 
belong to him alone, can make the other 
a co-owner. Such circumstances may raise 
a presumption of co-ownerhip when the 
origin and ownerhip of the property is not 
traced and when it is not known whether 
one is the owner or the other. But how 
can these circumstances avail to transfer 
the ownership, or to convert sole into joint 
ownership? 


The presumption arising in Hindn Law from 
such facts as I have alluded to, is based, it 
seems to me, on incidents of the law which 
cannot be imported into Muhammadan Law. 
If two Hindu brothers after partition again 
live together, and throw their property toge- 
ther, the property may no doubt acquire new 
incidents in Hindu Law. From the fact 
of joint living, it may be inferred that | 
the brothers had re-united and intended 
to hold property with rights of survivor- 
ship, etc, But how can asimilar conclusion 
be drawn with reference to Mussalmans? 
Even if they were to throw together 
their property, each would, in the eye of 
the law, be entitled to his one half. If 
they have children, one cannot be the heir 
of the others; and ' the incident of survivor- 
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ship cannot be introduced in the ownership 
of the property. 

Hence it seems to me to be difficult to conceive 
by what processHammed or his heirs can have 
&cduired half a share in the property which 
is shown to have been Haji Hassan’s sole pro- 
perty, as distinguished from property which 
was acquired by the joint exertions of Haji 
Hassan and Hammed or their, heirs with 
the a'd of joint property. 


It seems to me with great respect that on 
the principles suggested by my learned 
brother, though it is admitted that Muham- 
madan Law governs the parties, in the 
same breath with which that admission is 
made the Hindu Law is in fact applied; 
and the reason that is alleged is that Haji 
Hassan and Hammed lived like members 
of a Hindu joint family. But in the first 
place, the mode of living cannot affect the 
law to which they are subject, and secondly 
the mode of life does not seem to me to 
be peculiarly Hindu, asI do not see how 
it differs from the mode in which Muslim 
brothers would live together, except that 
their heirs died without partitioning their 
estates. Such a state of circumstances is 
covtemplated in the Fatawa Alamgir, 
Cf. Baillie’s Digest, Book XI, Chapter XI. 
Nor am I able to appreciate how there 
can be any estoppel. If Tam right in 
taking Exhibit XVI as evidence that the 
property mentioned in it was Haji Hassan's, 
Hammed certainly kuew that fact. Can 
Hammed then turn round and say to his 
brother, “True, this property was yours and 
I knew as well as you orany one else that 
I had no right over it, but you have been 
such a kind brother to me and been treating 
me as though I were co-owner of the 
property with you. Now, therefore, you are 
estopped from denying that Lom entitled 
to half of the property." Jf this is the 
law, hospitality and kindness are virtues 
reserved to those who are willing to give 
away a moiety of their property to every 
guest whom they ask to make himself at 
home in their houses. As we are dealing 
with Muhammadan” Law, it would not be 
merely brothers who would be able to claim 
this advantageous result from hospitality. 
It would be open to every stranger. 

I now come to deal with the question 
how, when the parties are governed 


INDIAN CASES, 


‘existence of 


937 


by Muhammadan Law and have been living 
together without partitioning their property, 
the interest of each member must in my 
opinion be determined. In doing so, it 
seems to me that the following.considerations 
have to be borne in mind: (1) Whether 
the plaintiff is entitled to any of the 
properties which: are the subject of the 


_suit by (a) inheritance, or (b) by acquisition, 


because the properties in the hands, of the 
defendants were acquired by the exertions 
either of the plaintiff alone or of the plaintiff 
and the defendants; (2) whether the rights 
arising under these two heads, have to be 
diminished to the extent of any advances 
or payments that have to be debited to him. 


For, in Muhammadan Law co-owners of 
property, notwithstandmg that they live 
together, would be expected to pay for 


their own maintenance, 
out of their own shares in the property 
held in co-ownership. This effect can, of 
course, be negatived by agreement and the 
such an agreement may be 
presumed from the conduct of the parties 
and their mode of life in any particular 


and otker expense 


ease. It is conceded before us that in the 
present case such an agreement may be 
presumed. 


Before I deal with joint acquisitions, I 
must distinguish acquisitions made exclusively 
by the exertions of any individual member 
which would ordinarily be his own property. 
The fact that the property in the hands 
of a person belonging to the group is 
obtained by inheritance and would under the 
Mitakshara Law be styled ancestral property, 
does not by itself fix with any special 
character fresh property acquired with the 
assistance of such “ancestral” property. Such 
fresh acquisitions do not of necessity belong 
to the group described as the joint family. 
lf they belong to the group, it is only by 
reason of some such causes as I am going 
to mention. It is on this ground that it 
seems to me that the property acquired 
prior to 1370, must be considered to be 
Haji Hassan’s, with merely a claim on the 
part of Hammed or his heirs to be given 
some remuneration for having assistedin the 
acquisition, a claim, which owing to the 
existence of Exhibit XVI and the concession 
of the defendants, is taken by meas 
amounting to one-eighth of the properties 
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‘mentioned in Exhibit XVI. The‘question 
.to which I have just alluded, inay also 
-arise in connection with properties claimed 
to. have been acquired separately by the 
‘llth and 22nd defendants amongst others. 
Distinct from such separate acquisitions, 
‘are acquisitions made by the members of 
ithe family working together (e.g., by carry- 
ing on a joint trade) with property of 
‘which they are co-owners: such co-ownership 
‘may arise from the property having been 
inhérited from ‘a common ancestor, or from 
tthe fact that the parties are the legal 


! 'representatives of those who were in the past 


:partners in a firm. Acquisitions by co- -owners, 
made with the assistance of property held in 
co-ownership, it seems hardly necessary to 
-say, themselves become property held in 
‘co-ownership. ‘It may also be that contri- 
‘bution to the funds necessary for making 
‘the acquisition possible was on the implied 


' condition thet the persons so contributing 


"were to share in the fruits, even though 
they may not have actively or otherwise 
assisted in making the acquisitions. Sueh 
-&.contraet may be implied from the conduct of 
the parties and their mode of life may supply 
evidence of such conduct. For, though no 
person can claim to be entitled as of right to 
‘carry ona business carried on by his father 
in par tnership with other persons (jn the same 
way as ina joint family or ancestral frm 
‘amongst Hindus governed by the Mitakshara 
‘Law), yet where ‘a’ number of persons are 


‘living together united by ties of kinship and. 


where the persons so living together, depend 
for their livelihood upon the profits of the 
‘business carried on by them or some of them, 
the relationship of partners can hardly be 
‘prevented from arising. Owing to the 
statements made to us by the learned Pleaders 
‘in Court, I have assumed that the parties in 
the present case admitted the existence of 
such implied contracts. 


Mr. K. Srinivasa Aiyangar for the appel- 
Jants strongly urged that no question of 
partnership can arise in the present case, the 
pleadings being on the footing of co-owner- 
ship and not of partnership. But the origin 
of partnership has itself been explained in 
Roman Law to be the “Consortium” of co- 
heirs. The exposition of this class of part- 
nership in Roman Law is so suggestive that 


St may be here referred to. with advantage. 
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Thus I find that Professor Roby, in his 
Treatise on Private Roman Law, | Volume II, 
‘pages 127, 128, after defining “a partner- 
ship” as “a contract whereby two.or more 
persons agree to work together for common 
profit, or to acquire and hold property in 
common, sharing the gains andthe losses,” 
continues: they “ may combine only for one 
particular piece of business, or to carry on a 
continuous trade or enterprise, or they may 
even agree to put all they have, into a common 
stock and share each other’s fortunes of what- 
ever kind.” He adds in a foot-note: — 

“It is probable that this thoroughgoing 
partnership sprang from the position of 
brothers and sisters liying together as joint 
heirs to their father. Consortes appears 
to have this special application. Gellius 
(i. 9) speaking of the Pythagoreans says, 
quod quisque familie, pecunim, habebat, in 
medium debat, et cotbatur zoevetas inseparabilis, 
tamquam illud fuit anticum consortium, quod 
jure atque verbo Romano appellabatur ‘Eroto 
non Cito’ (erctum non-cito)" 

“Where there was no summons to divide 
ihe inheritance.” Then Professor Roby’s 
text continues:— : 

“In the absence of any wider intentions 
clearly shown, the partnership will be taken 
to relate only to business matters and to 
the gainand loss thence arising, in which 
case inheritances, legacies, gifts will be out- 
side the contract.” | 

This illustrates, first, that where a group 
of persons belonging to a family governed 
by Muhammadan Law, work together for the 
purpose of earning their livelihood and ac- 
quiring properties, the transition leading up 
to the formation of such a thoroughgoing 
partnership is extremely easy, and secondly, it 
indicates limitations on the scope of the part- 
nership and points out a means for limiting 
the assets and liabilities of the firm, even in 
regard to the rights of members directly 
participating in the labours of carrying on 
the firm, or holding possession of its assets 
or profits or adding to its liabilities. 


Here again, there is a certain analogy 
with the law governing a Hindu family firm, 
but it seems to me thatthe analogy is not 
complete. It is true that Hindu family firms 
are the partnerships whichi in India have the 
closest resemblance to such “thoroughgoing 
partnerships” amongst Mussalmans as we 
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have to deal with in the present case. Their 
analogy is alluring, because the Hindu Law 
furnishes a simple method of determining 
the rights of the parties: under it the whole 
“group continues to be a single legal- entity 
making it unnecessary to trace out the legal 
results on the decease of each ancestor of the 
‘claimant. For reasons, however, which I 
Shall state, it seems to me that this easy 
process is not available unless the parties are 
willing (as they are in the present case) to 
have each one of themselves treated. as 
‘though he orshe were a partner with the 
right to share in the profits of the firm (or 
‘future acquisitions) in the proportion of his 
‘or her interest in the assets of the firm, 
irrespective of sections 240, 241, 243, 247 
‘and 258 (2) of the Indian Contract Act. 

~ The learned District Judge has referred 
Xo Khatija v. Ismail (2) in the beginning of 
‘his judgment in the followihg terms:— 

: “The parties are Navayatsthe customs .of 
which race are recorded in Khatiya v. Ismail 
(2). Ordinarily Navayats follow the joint 
family system: of the Hindus but conform 
to the Muhammadan Law, in succession, 
The evidence in this case shows that these 
parties do the same and there, is absolutely 
nothing to prove otherwise, I, therefore, find 
that they follow this custom.” 

. The result of the decision in Khatija v. 
Ismail (2) seems to me to be stated too 
broadly in this passage. 


laid down is that amongst the Navayats 


“though the devolution and distribution of 


the property were regulated by the rules of 
Muhammadan Law, the Hindu system of 
managing joint family property by a male 
Go-parcener was in vogue," ' 


It need hardly be pointed ont that the 


fact that a particular custom is relied upon ` 


and held by the Court to have been proved 
jn one ease, does not empower the Court to 
take judicial notice of it in another 
case; judicial notice may be taken only of a 
custom that has been repeatedly proved. In 
this case, no special custom was pleaded; nor 
is any general custom referred to in Khatija 


v. Ismail (2). But the word ‘custom’ 
frequently invites a confusion of 
ideas. In its legal sense, custom must 
of necessity connote only such rules of 


conduct as affect rights and liabilities. 
Evidence of the peculiar ways of living 
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adopted by any class of persons may have 
to be adduced for an elucidation of the 
facts existing in any particular case. But 
this does not make those ways of living or 
observances customary rules of law. There 
may, however, be sufficient evidence in the 
present case for holding that the particular 
family concerned, has adopted a way of 
living which is similar to that adopted 
by members ofa joint Hindu family, But 
what is far more important is that the 
parties are agreed that their rights. are 
to be governed by Muhammadan Law and 
that they have not adopted the Hindu 
Law of succession. 


ls'there any reason why the assets of 
the firm originally established by Haji 
Hassan and carried on by the ancestors of 
the plaintiff and the defendants, in which 
members of these branches have acted as 
partners or managers, should be governed 
by the law applicable to a Hindu joint 
family or ancestral firm governed ‘by the 
Mitekshara Law? In order that this 
question may be answered, I must refer 
to rules governing such Hindu firms which 
may be relevant to the ‘questions involved 
in the present litigation, and consider the 
reasons why such firms are governed by 
what in effect must be considered to be 
special rules of law. 
: The leading case relating to a^ Hindu 
joint family 'firm , seems to be Ramlal 
Thakursidas v. Lakhmichand -Muniram (5). 
It does not. seem to have béen expressly 
noticed in the decisions following that 
case that it was decided in 1861, long 
prior to the passing of the Indian Contract 
Act. The learned Judges who decided the 
case say: . 

Being a matter of contract between 
Hindus, the laws and usages of Hindus 
must govern the decision.” í 
' The principles laid down in the leading 
case seem, however, to have been given 
effect to in later decisions in the same 
way as if they were unaffected by that 
Act. Be this as ib may, it seems to me 
that if the provisions of the Indian Con- 
tract Act were applied to the casa of a 
joint family firm governed by the Hindu 
Law, the same result may be arrived at, 


(Š) 1B. H.C, R. App. 51. 
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at least in the great majority of the cases, 
as that to’ which the decisions lead us. 
The most important decisions seem to me 
to "be reconcilable with the view that the 
Indiam Contract Act applies to a Hindu 
family firm, but that the incidents of the 
Act ‘are affected by the peculiar doctrines 
of the joint Hindu family, which doctrines 
te incorporated: in the law of Hindu 
ancestral firms, just in the same way as 
the provisions contained in the articles of 
partnership relating to any particular firm 
may be incorporated. The Indian Contract 
Act in this view governs Hindu family 
firms as much as any other firm; but the 
incidents of a Hindu joint family firm 
are different from those of a firm not 
subject to the Hindu joint family law, 
just as, under the Act, a firm having 
one set of articles of partnership, will have 
different incidents from a firm having 
another set of articles. Thus, for instance, 
section 241'of the Act lays down that “a 
contract to the contrary” may prevent a 
particular result following. That same result 
is prevented from following in the case 
of a Hindu joint family firm by the fact 
that by the operation of the Hindu Law, 
the sons of a father become partners with 
him in his life-time by birth, and may con- 
tinne to be partners after his death. If, on 
his death, they” continue to carry on the 
business, the same results follow as though 
they had agreed to continue the firm as 
such partners. See Samallhai Nathubhai 
v. Someshwar (6). Similarly, the con- 
tract referred to in section 245, must 
have reference to the law governing the 
parties; and under section 247,. a minor 
may be admitted by operation of the law 
to the benefits of the partnership, and 
may have his share in the property of the 
firm, but be free from personal liability 
for any obligations of the firm. See 
LEM Tarachand v. Bank of Bombay 
(7). 


Thus I take the decisions relating to Hindu 
joint family firms to show that the Indian 
Contract Act lays down that the relations 
between the members of the firm must 
be presumed to be toa certain effect, in the 


* (6) 6 B. 38. 
(7) 2 Ind, Cas, 178; 84 B. 72; 11 Bom. L. R. 256. 
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absence of a contract to the contrary; that the 
contract to the contrary may be an implied 
contract; that such an implied contract 
may be presumed from the mode ‘of 
life resulting from the generál personal 
law of the parties, especially when not 
presuming such an implied vontract, would 
bring about inconsistencies, and results 
unexpected by the parties themselves. 
If this is so, then in any event, the 
Indian Contrast Act must be looked to 
primarily for determining the incidents of 
the firm established by Haji Hassan, even 
though the mode of life adopted by the 
members of the family was that prevalent 
amongst members of a joint Hindu family. 
That fact, however, must be brought to 
bear upon the rules contained in the Indian 
Contract Act, and must not be made a medium 
for conducting all the incidents of a Hindu 
family firm into the present case. Thus 
the law of survivorship among co-parceners 
by which sons acquire an interest in the 
ancestral property of their father during the 
life-time of the father, does not find a place 
in Muhammadan Law; and widows and 
daughters take definite fractions in the 
estates of the deceased, and the property 
represented by those fractions, js not liable 
to be diminished by any subseqnent conduct 
of the partners of the firm. The right of 
such ladies may under certain ciréumstances 
differ from the rights of those male members 
who assist in the business, and in the acquisi- 
tion of property, because the latter would 
under the Indian Contract Act be entitled 
to be considered partners in regard to the 
acquisitions made by efforts in which they 
have joined, whereas females and such males 
as have not contributed their efforts in acquir- 
ing new properties, would not be partners. 


Again, in the case of an ancestral firm 
whose members are governed by Muhamma- 
dan Law, one of the members may die leav- 
ing no heirs within the group of persons 
living together and working in the ancestral 
firm. His heirs, in the absence of descend- 
ants, may be collaterals who have had no 
dealings with the firm, or with the family 
group in which the deceased was included, In 
such a case the share of the deceased partner 
would nonetheless devolve upon the strang- 


ers, and would be subject to the provisions’ 


of section 241 of the Indian Contract Act, 


. 
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whereas in the case of a Hindu joint co-par- 
cenary property (whether or not consisting 
of a family firm), on the death of any of the 
members, his estate must nečessarily devolve 
upon persons within the co-parcenary itself. 
Where one of the partners dies, the firm 
would ordinarily be considered to be dissolv- 
ed. [Indian Contract Act, section 253 (10)]. 
But since the firm has been continuously 
carried on, there must, in the eye of the law, 
be considered to have been, on the death of 
each partner, a fresh contract, express or 
implied, to continue the firm. On the other 
hand, it does not follow that the heirs of the 
deceased partner should become partners in 
the firm by the very fact of such continuance 
of the firm, or by the fact that the assets of 
the firm include the share therein of the 
deceased partner which by his death has 
devolved on, such heirs. The reason why the 
sons of a partner in a Hindu ancestral firm 
are on the death of their father taken to be 
partners in the firm, is that the sons are 
co-sharers and partners with their father in 
his life-time, that in fact, though as 
between the father and the other members 
of the firm, the father was one unit, that 
unit consists of himself and his sons who 
are co-parceners with him in the family 
property. Samalbhat Nathubhai v. Someshwar 
(6). Even in regard toa firm governed by 
the Hindu joint family law, the limitations as 
to the liability incurred by a partner are in- 
dicated in Bishambhar Nath v. Fateh Lal 
(8) and Chalamayya v. Varadayya (9). 
The result of these two decisions seems to be 
the same as would have been arrived at by 
applying section 241 of the Indian Contract 
Act, though the section does not seem to have 
been expressly referred to and the circuitous 
method is followed of considering, in the 
first instance, persons to be partners, though 
they have not taken any active part in, nor 
had any concern with, the management of 
the firm directly or indirectly [See Bisham- 
bhar Nath v. Fateh Lal (8)] and then 
limiting the liabilities of such persons in a 
manner which could not be available to part- 
ners, but which would result from the appli- 
cation of section 241. Ifthe liabilities of a 
partner are not incurred, then it would follow 


- (B) 29 A. 176; A. W. N. (1907) 1; 4 A. L. J. 95. 
- (9). 92 M. 166; 9 M. L. J. 8. 
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that the rights under section 253 (2) cannot 
be claimed. 

In the case of Mussalmans, section 241 
of the Indian Contract Act has, if seems to 
me, a direct operation: in their case there is 
“no contract to the contrary,” nor does their 
personal law operate so as to make them part- 
ners to any extent, or otherwise to minimisa 
the effect of section 241 on their rights. 

After it is determined, who from time to 
time are partners in such a firm, it is possible 
to say how the acquisitions and additions 
from time to time to the property of the firm 
are to be divided. As I have already said, all 
the heirs of Haji Hassan and Hammed were 
interested in the assets of the partnership, 
but they were not necessarily partners. The 
rights of the two different classes of persons 
would have had to be determined on 
different bases, but for the concessions to 
which 1 have referred. The rights of those 
who are held to be partners, would have been 
subject to the rule contained in section 253 
(2) of the Indian Contract Act; and those of 
the heirs of Haji Hassan and Hammed who 
would have been held to be partners in the 
firm would-have been considered under sec- 
tion 241 of the Indian Contract Act to have 
given a loan of their portion of the property 
to the partnership. But these details are not 
necessary in the present case. I have only 
stated these for making my view of the case 
clear, and for showing that there are no in- 
herent insurmountable difficulties in the way 
ofapplyiug Muhammadan Law to the assets 
of the firm as well as adopting the Muham- 
madan Law of succession. 


The result seems to be, therefore, that 
such cases must be considered, as indeed 
they are, a series of suits for  adminis- 
tration, partition, and dissolution of part- 


nerships. The rights of the parties must 
be determined with reference to the 
Mubammadan Law of inheritance. and 


succession, and to the law contained in 
the Indian Contract Act relating to acquisi- 
tions made with joint labour, or by means 
of property in which more persons than 
one arè interested or with property 
originally jointly acquired and held in 


co-ownership and subsequently continued 
to be held and utilised for further 
acquisitions by the survivors of the 


original co-owners on an implied agree- 
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ment with the heirs: of the: 
owners. | 

It will’ be conveniént to 
findings that should in my 
given on the issues:— 

On issue (1), my answer would be, the 
partiés are the heirs of two brothers 
who held certain properties in co-ownership; 
as such heirs, the parties are themselves 
co-owners of the properties originally owned 
by their ancestors, and properties acquired 
with the aid of those properties. 

(2) The parties as such heirs, are 
entitled to share in the properties 
mentioned” in the schedules to the  plaint 
except in the shop of the 12th defendant. 

(8) In the affirmative. 

(4) In the affirmative. 

(5). .In the affirmative in the 
stated in my judgment. 


deceased: coz- 


the 
be 


record 
opinion 


terms 


(6) | These. issues are argumentative, 
(7)$and I think my judgment gives, 
a sufficient answer. In my opinion, 


amongst parties governed by Muhammadan 
Law, there cannot be such undivided 
members, of a joint family as to prevent 
their holding private property. 

(8) In the affirmative, 

(9) In the affirmative. 

(10) Not barred. 

(13) In.the affirmative, 

ug I agree with my learned brother’s 

(14) ) remarks on the District Judge's 
view with reference io these two issues 
(sea page 23 of the District Judge's judg- 
ment) and answer these two issues in 
. the negative. i 

‘In my opinion, for'the reasons which I 
regret I have not keen able-to state at 
less: length, the case ought to be referred 
back to the District Judge for accounts 
being taken on the following basis: 

(1) That Hammed Sahib was entitled 
to one-eighth of the properties referred to 
in Exhibit XVI; 

(2) that seven-eighths of the said property 
and all other properties acquired prior to 
1870, belong exclusively to Haji Hassan 
and his heirs; 

(3) that the property acquired by the 
firm established by Haji Hassan after 
1870 must be equally divided amongst the 
heirs of Haji Hassan and Hammed Sahib. 
in aecordance- with Muhammadan Law.. 
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I would make: the costs of the parties 
come out of the estate, but with liberty-to 
the learned District Judge to declare that any 
particular sets “of costs were- unnecessarily 
incurred and should be borne’by the were: 
themselves, 


On this basis, a preliminary decree for 
partition should, in my opinion, be made, 
which would be followed in due course 
by a final decree. ` i 


Sapasiva ÁYYAR, J.— As my learned. 
brother's judgment deals with the pre- 
liminary facts and the relationship of the. 
parties atlength, I shall not repeat them. 
Whatever may have been the nature of the. 
understanding between Hammed and.Haji 
Hassan at the time when they commenced 
to work together, they - agreed in 1845. 
that the interest of Hammed in the property. 
referred to in Hahibtt XVI, should. amount 
to one-eighth share of that property. 
Exhibit XVI further “shows. that it was 
only if Haji Hassan failed to return from his 
pilgrimage that Exhibit XVI was intended. 
to have effect. 


Was the interest of Hammed’ in the 
assets of the firm that of a partner after 
Haji Hassan returned, that is, between 
1848 and 1866, so that section 258 (2) 
of the Contract Act is brought into opera- 
tionP 

The conduct of the two brothers and of 
the members of the family after Haji. 
Hassan’s return in about 1848, seems to 
me to have been such as would’ be 
expected from brothers who consider’ 
themselves as equal partners of the 
business and equal co-owners of all their 
properties. If Haji Hassan and Hammed’ 
Saheb had been Hindu brothers, I think their 
conduct and the conduct of their descendants 
and heirs could lead to only one conclusion, 
namely, that they were equal partners and co- 
owners. In Sudarsanam Maistri v. Navasimhulu 
Maistri (8), Sir V. Bashyam Aiyanger, J., 
uses the following expressions (in that case 
two out of five Hindu brothers carried on a 
business jcintly):— 

"I&is not alleged that there was any 
express agreement of partnership, but that 
as the plaintiff regularly combined his 
labour with that of the Ist defendant in 
carrying on the contract business, an agree-- 
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ment of partnership should be implied be- 
tween them, especially as they were related 
as brothers.” “There being no express 
agreement between the brothers in regard to 
the contract business, the question that pre- 
sents itself for consideration is whether, 
under the above circumstances, a contract of 
partnership should be implied or whether the 
proper inference to be drawn is that there 
was no legal relation between the brothers 
in respect of the business, but that the. plain- 
tiff regularly and systematically assisted his 
elder brother in carrying. on the work in... 
expectation that his elder brother would deal 
with him generously if profits were realised 
from the business.” 


“In deciding this question one should of 
course have special regard to the social 
customs of the Hindus and to the fact 
that the plaintiff and ‘the first de- 
fendant were brothers...that the nature of 
the business was such that combination of 
labour was more important for success than 
contribution of capital and that the plaintiff's 
association with his brother in the business 
for a period of nearly sí» years was not casual 
but regular and continuous.” 


The learned Judge refers to several other 
circumstances, and then says: “Under these 
circumstances an agreement of partnership 
would be implied by law,” and adverting 
to the principles of the law of estoppel 
embodied in section 115 of the Indian 
Evidence Act which is the same as the 
English Law, the learned Judge held 
that the first defendant in that case was 
estopped from denying that the plaintiff was 
an equal co-owner or partner. In the present 
case; there is no doubt one circumstance 
against Hammed Sahib, namely, that he 


agreed in 1845 to take one-eighth share of, 


those properties belonging to his brother 
which were in existence in 1845 when his 
brother started on holy pilgrimage. It does 
not, however, appear that Hammed had not 
then other properties of his own. Itis fur- 
ther clear that Exhibit XVI which seems to 


have been unearthed from old forgotten: 


records, was never acted upon, evidently 
because the elder brother returned in 1848 
and the relations between the two brothers 
became still more cordial than it was before 
in 1846, the son of the younger brother 
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marrying the daughter of the elder. All. 
that appears afterwards is that the two 
brothers lived togetheras if they were members 
of a Hindu joint undivided family and that 
both equally managed the affairs of the busi- 
ness and conducted the transactions connected 
with the immoveable properties which were 
acquired mostly in the elder brother’s name, 
though some properties of substantial value 
were also purchased in the younger brother's 
name. 1 do not forget that they were 
Mussalmans and not Hindus, but they were 
Mussalmans who belonged toa small sect 
called Navayats. Their customs are thus 
recorded in Khatija v. Ismail (2), by the late 
Mr. C. Gopalan Nayar, who was in his days 
one of the ablest members of the Subordinate 
Judicial Service : 

“It has to be remembered that, though 
these people are Muhammadans by religion, 
they conform to Hindu customs and manners 
toa very great extent. They belong toa 
class called ' Navayats’ or new comers, being 
the descendants of a party of Arab merchants 
who migrated to Bhatkal near Goa some 770 
years ago and took for their wives converts 
from the Hindu Konkanis of the place, 
Konkani is still the home language of these 
people, and itis clear from the evidence of 
several witnesses that, like their Konkani 
neighbours, they are not over-fond of division. 
Though...the common ancestor died in 1856, 
his estate was never divided among his heirs, 
but managed quite in the Hindu fashion by his 
eldest son.. till his death in 1866 and since by 
the lst defendant. That such management was 
for the benefit of all the heirs of Sayyad 
Mahomed Sahib (the common ancestor) is in- 
deed clear from the admission of the parties." 


The learned Judges of this Court on appeal 
adopted the same view, namely, that many 
of the incidents of the joint family system 
obtained by custom among the Narayats, 
The evidence in the present case also clearly 
points to the same conclusion. 


My learned brother Mr. Justice Spencer 
had in 1913,as District Judge of Tanjore, 
to consider a case between the members of a 
Rowther family in Negapatam, the Rowther 
community, while following the Muhammadan 
Law of inheritance, having also adopted 
many of the customs of the Hindus. (See 
pages 96 to 100 of the printed papers in 
Second Appeal No. 983 of 1913). In Vella; 
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Mira Ravuttan v. Mira Moidin Ravuttan (10) 
the High Coürt observed : 

“ Although the technical rules of Hindu 
Law are not applicable to families of this 
tribe, the same presumption must arise from 
facts of a similar kind and the same principle 
must be equaliy held to govern cases of family 
partnership among Hindusand Muhammadans. 
The first defendant, having been managing 
member of the joint estate for a long series of 
years, must be presumed to have made these 
additions to. the property from the: joint 
estate, unless the contrary were shown." 

` In Suddurtonnessa v. Majada Khatoon (11), 
Markby, J., observed :— 

“When a Muhammadan family adopts the 

customs of Hindus, it may do so subject 


to any modification of those customs 
which the members may consider 
desirable; and it must rest with the 


Judge who.has to decide each particular 
case how far he should apply the rules of 
aHindu joint family to the case of any 
Muhammadan joint family that comes before 
him." 


Mr. Justice Spencer approved as District 
Judge the following remarks of the Subor- 
dinate Judge who tried that case which 
came up as Second Appeal No. 983 of 1918 
to this Court: 


“All the circumstances of this case 
show that living in the midst of a country 
where Hindu usages prevail, and being 
probably also of Hindu origin, the family 
has been following the Hindu usage in 
practice, with regard to joint living and 
joint enjoyment of property. In this state 
of things, the Courts have a discretion to 
apply such of the rules and presumptions 
of Hindu Law which are dictated by the 
circumstances of the case. It must accord- 
ingly be held that in this case, the plaintiff 
and the other sharers will be bound to 
contribute their shares of the debts which 
may be found to have been incurred for 
the family benefit and still outstanding. 
Although there is no rule of Muhammadan 
Law imposing such a charge, it may be 
fairly presumed, that it is one of the 
ancidents of the commensality~ that obtained 
in the family." 


(10) 2 M. B. C. R. 414, 
. (11) 3 C, 694; 2 0,.L. R. 308. 
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Myself and Mr. Justice Bakewell con- 
firmed on second appeal the above desision 
of Mr. Justice Spencer given by him as 
District Judge of Tanjore, 


In the present case not only did the 
two brothers Haji Hassan and Hammed 
Saheb live and conduct business amicably 
together between 1848 and 1£65 when 
Hammed died, but the properties purchased 
in the name of either, were enjoyed by both, 
Exhibit XIX is a title-deed of a property 
purchased in the younger brother's name 
in 1849. Exhibits XVIII and XX are 
title-deeds of properties purchased in 
Hammed Saheb’s name in 1844and 1846. 
All these properties were treated as joint 
family properties by both brothers, [As 
even their Lordships of the Privy Council 
have used the expression “joint family” 
in more senses than one as pointed out 


by Sir C. Sankaran Nair, Ji, in Rama 
Row v. Raju of Pittapur (19)], I have 
ventured to use the expression joint 


family properties in the case of ‘the 
Mussalman families without intending the 
expression to involve alle the usual impli- ` 
cations when applied to an undivided 
Hinda joint family. Upon the death of 
Haji Hassan in 1870, the whole property 
of the family, including these three pro- 
perties, was registered in the name of 
Dodda Moideen, the son of Haji Hassan 
who was then the manager in Manki. 
The accounts of the business which had 
stood in the name of Haji Hassan alone, 
were carried on from 1871 to 1882 in the 
joint names of Dodda Moideen, son of the 
elder brother, and Abdul Rajack, the son 
of the younger brother. The names of 
other male members of, the family were 
introduced into the aecounts in subsequent 
years. In the genealogical tree, Exhibit B, 
prepared by the village officers of Hona- 
war Taluk in 1889 and in the statement 
Exhibit C, taken from all the members 
of the family, it is implied that Haji 
Hassan and Hammed were co-owners, just 
as if they were two Hindu brothers who 
carried on business and acquired properties 
together. It is further implied that there 
should be a manager selected from among 


(12) 29 Ind. Cas, 356; 28 M. L, J. 624 (1915) M. 
W. N. 869. MSN 
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the members of the family consisting of the 
heirs of the brothers as if those heirs 
constituted a joint Hindu family, The trade 
business was carried on at Souda, while 
the properties were acquired mostly in 
Manki. .{As the District Judge says: 
“Numbers of documents relating to the 
plaint properties have now been produced 


to show in whose names they were pur- 
chased and it is noticeable that the man on . 


the spot and managing the business often 
took the document. Exhibit R of 1891 
shows that Sanna Hassan received. an 
amount decreed to Abdul Rajack. Exhibit Q 
of 1898 shows that Sanna Hassan who 
was then conducting the trade in Souda, 
obtained in his own name a_ succession 
certificate to collect the trade debts, Exhi- 
bits Y, BB and ‘CC are documents to 
Sanna Hassan for old . debts due to the 
trade and for rents due to the family. 


Exhibit DD is a document of 1904 to the. 


lith defendant, then managing the trade, 
in renewal of un old document, Exhibit Z, 
of 1826 to Abdul Rajack, showing that 
the manager for the time being, regardless 
of his branch, got documents in his own name; 
Exhibit T is similarly a document to Alli 
Sahib (15th defendant), reciting a prior debt 
due to his father Abdul Rajack; Exhibit 
AA, a document to the llth defendant, 
refers to his uncle Abdul Rajack as the 
manager at Souda; and Exhibit W similarly 
refers to the 15th defendant.” 


These Exhibits distinctly tend to show 
that the two branches regarded themselves 
as equally entitled to all the properties 
standing in the name of any male member 
in either branch. The oral evidence is 
also to the same effect. 


In the account XXII Series (See pages 
100, 107, 10s, ete., of the printed papers), 
salutations to, Ganapathi and sometimes 
salutation to "Sri" occur, showing that the 
influence of Hindu customs has permeated 
the community to a rather exiracrdinary 
extent. EH ven inthe case of Hindu joint 


family business, the law applicable is rather. 
complex and by no means quite settled. In. 


Bishambhar Nath v. Fateh Lut 48), it is said 
in page 185: 
“ A joint'ancestral family business under 


the Hindu Law managed by the adult mem- 


60. 
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bers of the family differs from an ordinary 
contractual partnership. In the case of the 
latter, each partner is a contracting party, 
all the partners holding themselves cutas 
trading on the eredit of their combined and 
separate fands, whereas in the case of a joint 
fumily ancestral business, there is no contract 
of partnership whatever between the mem- 
bers cf the joint family. The family fre- 
quently contains amongst its members, minors 
who acquired their interests in the business 
by birth. Indeed it may be safely assumed 
that in most of the existing Hindu joint 
family trading firms, the parties, now 
interested in them acquired tbeir in- 
terest by birth and not by contract. Ad- 
mittedly, minor members are liable to 
the extent of their respective interests in the 
joint family property for the acts of the 
managers of the joint family business. 
But we do not think that their liability 
extends further. If'any of the members of 
a joint family, happen to have separate 
estates, we know of no good reason why such 
separate estates should be held so liable.” 


Of course, “the legal individuality of a 
co-parcener is rot merged in the manager, 
so far as the co-parcener’s self-acquired or 
other separate property is concerned.” [See 
Chalamayya v. Varadayya (9)]. Thus in a 
Hindu joint family business in which the. 
minor agnates get interests as soon as 
they are born, the sections of the Contract 
Act relating to’ the dissolution of a 
partnership by the death of a partner and 
the necessity of the consent of a male member 
to make him liable asa partner even to the 
extent of the interest of his deceased father in 
the family partnership business for debts 
contracted after his father’s death, are not 
applicable. in a Hindu joint family 
partnership business, it is only the male 
agnates that become partners (though not 
in the full sense of the expression " partner?) 
liable to the extent of the funds of the 
partnership business. The matter is further 
complicated in the case of this Navayat com- 
munity by the female heirs and the numerous 
members of each heir (whether male or 
female) under the Muhammadan Law, of a 
meniber of the original partnership, obtaining 
an interest in the partnership business on 
the death of each member of the family frm 
and ofany heir of that member. But I think 
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that till an heir or the heir of an heir 
repudiates all further rights and liabilities 
arising from the future transactions of the 
firm, he or she becomes and continues a 
partner in the sense that though he or she 
may not be personally liable for the debts of 
the firm, his or her interest in the partnership 
assets, continues liable till a partition is 
effected or till a repudiation takes place. As 
said in some cases, the minor who gets an 
“interest in a Hindu partnership firm by 
birth, cannot be considered a partner in the 
sense that he becomes personally liable on 
his attaining majority for the debts of the 
firm contracted during his minority, but still 
he might be termed a partner in a real 
sense as his share and interest in the family 
business is liable for the debts contracted by 
the managing partners. In the case of 
Navayat families, I think that the expressions 
‘joint family’ and ‘undivided family’ are used 
in a very loose manner as if female beirs also 
are members of the ‘joint family’ or ‘undivid- 
ed family.’ But, so long as the family 
business is continued without break and though 
female heirs and minor heirs and heirs 
belonging to other families, may not be 
partners in the strict sense of the term, their 
interests in the firm’s assets continue liable 
and the value of their interests fluctuates 
according to the prosperity or otherwise of 
the firm. I, therefore, venture to think that 
sections 241, 249 and 258, (clause 10) 
and similar sections of the Contract Act may 
not be inapplicable to the business carried on 
by a Navayat family as a family business 
though the principle of survivorship and that 
of right by birth, ought not to be imported in 
considering therightsand liabilities of the per- 
sons to whom the business of a Navayat fami- 
ly has descended as heirs. I think that in most 
other respects, the principles and considerations 
applying to the business of Hindu family 
firms can be made applicable. On a careful 
perusal of Exhibits El and H2 and several 
other documents in this case, it seems to me 
clear that not only males in the family bué 
all the members (male and female) in the 
two branches .and all the heirs and the 
heirs of the heirs of the original two brothers 
Haji Hassan and Hammed Sahib have been 
treated by all the interested persons as 
members of a “joint undivided family" that 
is, that as the heirs and heirs of heirs in both 
branches have been always recognised as 
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jointly interested in the partnership business 
and in all. the properties acquired 
forming the assets of the business. I am 
inclined to think that if accounts have to 
be taken and if only working male partners 
are to be treated .as partners in the future 
business on the death of each male heir, it 
might become a hopeless task for even the 
most clear-headed Judge to find out the facts 
and settle the rights on anything like a satis- 
factory basis after the lapse of even a single 
generation. I believe it is not quite a secret 
that Iam not over fond of the Mitakshara 
joint family system with its theories as to 
rights by birth, survivorship, exclusion of 
femalesfrom inheritance (speaking generally), 
discouragement of claims to separate and 
self-acqnired properties, etc., nor am I at all 
for the Mussalmans adopting the modern 
Hindu Laws of succession and inheritance 
or the Marumakkattayam family system, still 
less am I for the Muhammadan Law (which 
follows more closely the religious rules laid 
down in the Holy Quran) being given up by 
the Mussalmans for the later Hindu Law 
which has departed through the influence of 
decadent custom) far from the original 
religious sources of the same law. While 
I do not agree with the District Judge 
that the words “undivided family” could be 
properly used as regards members of these 
two Mussalman families, I have no doubt 
that the business at Souda should be treated 
on the analogy of the business of a joint Hindu 
trading family, that all the properties must be 
treated as if they were partly belongings 
of the two brothers Haji Hassan and 
Hammed as equal co-owners and partly 
the accretions to such properties held in 
co-ownership. I am aware that neither the 
principle of survivorship which was in- 
troduced by the Mitakshara in the case of 
joint Hindu family where one of the co- 
parceners dies without a male issue, nor 
the principle of exclusion of females (with 
some exceptions) from succession in Hindu 
Law can be applied to these . Mussalman 
families. There is also no question of 
right by birth. But other- presumptions 
of common sense arising from the mode 
of their living, might, in my opinion, be 
safely applied. That customs, even modify- 
ing the Muhammadan Law, can be applied 
io Mussalmans is clear from Muhammad 
Umar Khan v. Muhammad Niae-ud-Din 


Vol. XXXI] 
HUSS.IN SAIR V. HASSAN SALB. 


Khan (13). It was argued that the pro- 
perties which had been acquired before 
1870, should be divided between tbe two 
branches in the proportion of seven-eighths 
and one eighth. But in respect of even 
some of the properties acquired before 1870 
in the name of Hammed, the pattah was 
transferred to Hassan’s son’s name, thus show- 
ing that no distinction was made even as 
regards those properties between the rights 
of the two branches. 

It was finally argued that at least the 
properties which belonged to Haji Hassan 
in 1845, should be divided into seven-eighths 
and one-eighth. But it seems to me that 
all ‘the properties were treated as if they 
belonged to two Hindu brothers after 1848 
and it is not wholly improbable that 
Hammed might have mixed up whatever 
properties he had in 1848 (there is no 
evidence worth the name to show that he 
was an absolute pauper when he began to 
assist his brother) with his brother’s properties 
inextricably. I think that this is a ease in 
which both equity and convenience require 
that the principles on which Scottish Courts 
act and which were approved of in the 
recent caso in Mahomed Musa v. “Aghore 
Kumar Ganguli (1) should be applied in 
this case. Actings and conduct of parties 
might give rise to estoppel where such 
actings and conduct have produced alterations 
of circumstances so great that without 
great loss and inconvenience, the parties 
cannot be put back in their original posi- 
tions. I think that from 1848 till this 
suit was brought, the two brothers, their 
heirs and the heirs of their heirs have acted 
in such a manner that the decree passed 
by the District Judge'can be fully justified 
on ihe basis that all parties have under- 
stood their righta as following from the 
properties being held in common ownership 
.between the two branches for more than 60 
years and the imperfect understanding or 
agrecment between the two brothers which 
began in 1248, has become fully perfected 
by their own conduct and the conduct of 
their heirs. 


(18) 13 Ind. Cas. 344; 39 C. 418; 6 P. W, R. 1912; 
(1912) M. W. N. 77; LUM. L. T. 76; 9 ALI, 187; 15 C. 
L. J. 112; 12 P. L. 3.1912; 22 M, L. J. 24 Y 14 Bom. IL, 
R. 182; 16 C. W. N. 458; 126 P: R, 1012,39 T. A. 19:7 


INDIAN OASES. 


The learned District Judge, while ad- 
mitting that the plaintiff has not proved 
that any debt was incurred by his father 
in building a house which is now treated 
as family property, and that the 22nd de- 
fendant also has not proved that he has 
ineurred certain debts in acquiring property 
treated as family property, has allowed 
these two parties to prove in execution 
proceedings that they have incurred such 
debts. I think he was wrong in allowing 
those claims to be proved afterwards, and 
he ought to have disallowed those claims 
for want of proof. As regards the debt 
alleged to have been incurred for mainten- 
ance (after the date of this suit) by the 
plaintiffs branch, this also cannot be 
allowed as the 9th defendant’s liability, 
after the suit is brought, is only to be held 
ascountable for half the net income of the 
family received by him after the date of 
sait and not to be tendering ‘maintenance 
amount to the plaintiff’s branch. The decree 
passed by the Distrist Judge is further 
defective in not providing for the necessary 
accounts to be taken and in not reserving 
liberty to the parties to make applications 
connected with the taking of the accounts, 
the issuing of the necessary commissions 
for making partition and so on. Subject 
to the modifications above referred to, I 
would confirm the lower Court’s decree 
with costs to be paid by the appellants to the 
contesting respondents. 
` By raz Court,—Under section 98 of the 
Civil Procedure Code, the decision of the 
District Judge on issues 12 and 14 is set 
aside and the issues are decided in the 
negative, The District Judge's decree will 
also be modified by adding directions 
to take the necessary accounts and by giving 
permission to the parties to make applications 
in connection with the taking of accounts. 
In other respects, the decree will stand con- 
firmed with costs of the contesting respond- 
ents. The clerical errors pointed out in 
grounds 38 and 40 of the Appeal Memoran- 
dum will also be corrected by the lower 
Court. 


Decree modified, 
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LOWER BURMA CHIEF COURT. 
SPECIAL Civiu Seconp AppzAL No. 10 
i or 1915. 
August 30, 1915. 
Present:—Mr. Justice Parlett. 
MAUNG PO SAING anv ornggs— 
] APPELLANTS 
vETSUS 
MAUNG SAN MIN AND OTHERS 
_ — RESPONDENTS, 
Burmese Buddhist Law- Widows power of disposal. 
Under the Burmese Buddhist Law, a widow has an 
absolute power of disposing of the whole property 
subject to the right of others. 
Ma Sein Ton v, Ma Son, 30 Ind. Cas. 588, referred. 
to 


Mr. Ba Thein, for the Appellants. 


JUDGMENT.—The land in suit belonged 
to San Ya and Ma Min Tha. After Maung 
San Ya’s death a decree was obtained against 
Ma Min Tha in execution of which the land 
was sold, and it passed into the hands of the 
8rd appellant Maung Po Myaing. The re- 
spondents who are the children of Maung San 
Ya and Ma Min Tha sued to recover half the 
land, onthe ground that Ma Min Tha’s 
interest init was only one-half, The suit 
was dismissed, but on appeal, was decreed, 
following the rulings that the widow’s absolute 
right of disposal extended to only one-half 
of the joint property of herself and her late 
husband. A Full Beneh.of this Court has 
now ruled in Ma Sein Ton v. Ma Son (1), 
that, subject to restrictions which do not 
apply to the present case, she has a right of 
disposal over the whole property. The 
plaintiffs accordingly had no right of action 
and their suit must be dismissed. The 
decree of the Divisional Court is reversed and 
that ofthe Sub-Divisional Court restored with 
costs throughout. Advocate’s fees in this 
Court two gold mohurs. 

` Appeal accepted. 

(1) 30 Ind. Cas. 588. 
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BOMBAY HIGH COURT. 
Insotvency No. 216 or 1912. 
September 27, 1915. 
Present: - Mr. Justice Davar, 

In re DWARKADAS TEJBHANDAS. 


NARSOOMAL GOKALDAS— CREDITOR, 

Presidency Towns Insolvency Act (HI of 196%). s. 
YT—S uit against adjudicated insolvent— Leave of Court, 
when to be obtained. 

The leave contemplated under section 17 of the 
Presidency Towns Insolvency Act is leave which 
ought to be obtained before the commencement of a 
suit and cannot be granted after the same is filed. 


Application made in Insolvency No. 216 of 
1912, in the matter of Dwarkadas Tejbhan- 
das and others adjudged insolvents. 


Mr. Strangman, for the Applicant, 


JUDGMENT.—Dwarkadas Tejbhandas 
Khusheram  Tejbhandas and Girdhardas 
Tejbhandas, who were then trading in the 
name of Tejbhandas Dwarkadas, were on 
the llth of April 1912, on the application 
of some of their creditors, adjudicated . 
insolvents in this Court and by an order 
made on such adjudication, all, their property 
vested in the Official Assignee. From the 
date of the adjudication up to the present 
time, nothing seems ‘to have been done. 
The adjudicated Insolvents have not 
even been called upon to file their schedule. 


It appears that the firm of Nursoomal 
Gokaldas, who claim to be the insolvents’ 
creditors for Rs. 7,100, in entire ignorance 
of the fact that their debtors had been 
adjudicated insolvents, filed three suits in 
the Shikarpur Court in 1915 to recover 
the sums of moneys which they alleged 
were due to them. When the suits came 
on the Judge’s Board for hearing, the 
insolvents objected to the suits going on, 
on the ground that the plaintiffs therein 
had not obtained the leave of the Court 
under section 17 of the Presidency Towns 
Insolveney Act before filing suits against 
them. The learned Subcrdinate Judge 
while recognising the force of the objection, 
seems to have been of opinion that the 
defect could be cured by the plaintiffs 
therein obtaining the necessary leave even 
after the institution of the suit and he 
adjourned the hearing of the suits to 
enable the plaintiffs therein to apply for 
leave under section 17 to this Court. 


- 
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Mr. Strangman on behalf of the plaintiffs 
in these Shikarpur suits, now applies for 
.leave to continue the suits. The question 


for decision is “have I power as Judge’ 


dealing with insolvency proceedings under 
the Presidency Towns Insolvency Act, to 
grant leave under section 17 after the suits 
have been instituted.” 


v. 
The question has been fully argued 
before me by the learned Counsel for the 


applicants ard I regret to say I feel more . 


than ever convinced that the view I 
expressed on a previous occasion, is the 
only possible view to take of the provisions 
of this section. I use the word regret 
advisedly because T feel that my decision 
if correct, will entail much hardship on the 
applicants.’ They filed the suits without 
any knowledge that their debtors had been 
adjudicated insolvents and if the suits now 
fail, not only would they be prejudiced in 
costs but it is possible that it may be 
-argued ,that their claims are barred by 
the Law of Limitation. This is undoubtedly 
a case of great hardship. 


The words of the section are so clear 
and unambiguous that there is no possibility 
of construing them in any way other than 
that leave must be obtained before the 
commencement of the: action, 


Omitting words that do not apply to 
this case, the section runs as follows:— 

No creditor to whom the insolvent is 
indebted in respect of any debt provable 
in insolvency, shall during the pendency 
of the insolvency proceedings...commence 
any sult,..except with the leave 
Court.” 


The words of the section are so clear 
and explicit that they leave no room for 
any construction other than the one, I 
have placed upon them. No creditor shall 
commence a suit except with leave. This 
provision clearly negatives the suggestion 
that a suit commenced without leave can be 
continued by obtaining leave at any stage 
thereof, 


Mr. Strangman has cited two English 
eases on the analogy of which he asked 
me to give him leave. now. These cases 
have no bearing on the question before me. 
d have to construe -a section of an Indian 
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Act. The language of that section is so 
clear and emphatic that it can bear only 


‘one construction and it seems to me futile 


to invoke the assistance of cases decided 
under the provisions of other laws of another 
country. 


The learned Counsel for the applicants 
has stated to me that Brother Macleod 
gave leave under section 171 of the Indian 
Companies Act after a suit had been filed 
without leave and he has relied on the 
fact that the phraseology of the two sections 
is the same. I have, however, nothing 
before me to show under what circumstances 
such leave was granted and what were the 
facts of that case. If the matter had been 
argued before the learned Judge and:he 
had decided the point after considering 
the section, there would be some judgment 
showing the reasons for a decision which 
obviously would appear to be in conflict 
with the language of the section and I 
would have considered the judgment with 
great respect but there is nothing before 
me which -affects my judgment in the 
present case. 

It is quite clear to my mind that the 
leave contemplated under section 17 of the 
Presidency Towns Insolvency Act is leave 
which ought to be obtained before commence- 
ment of a suit and cannot be granted after 
the same is filed. 

I must, therefore, refuse the application. . 

Application rejected, 

Attorneys for the Appellant: Messrs. Mulla 

and Mulla. 


of. the 


PRIVY COUNCIL.’ 

APPEAL FROM THE Lower Burma Cateye Court, 
November 8, 1915. 
Present:—Visecount Haldane, Lord Wrenbury 
Sir John Edge and Mr. Ameer Ali. 

A. K. A. S. JAMAL-——APPELLANT 
versus 

MOOLLA DAWOOD, SONS, & Co.,— 
RESPONDENTS. 

Contract Act (IX of 1812), ss. 73, 107, applicability 
of—Coniract for sale of negotiable securities—Breach 
of contract—Damages, measure of-—-Difference between 
contract price and market price ab date of breach— Pur- 
chaser, right of. 
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Ina contract for sale of negotiable securities, the 
measure’ of damages for breach is the difference 
between the contract price and the market price 
at the date of the breach. If the seller holds on to 
the securities after the breach, the speculationas to 
the way the market will subsequently go is the 
speculation of the seller, not of the buyer, the seller 
cannot recover from the buyer the loss below the 
market price at the date of the breach if the market 
falls, nor is he liable to the purchaser for the profit if 
the market rises. [p. 964, cols. 1 & 2.] 

A plaintiff who sues for damages for breach of 
a contfact for sale of negotiable securities owes the 


duty of taking all reasonable stepsto mitigate the loss, 


consequent upon the breach and cannot claim as 
damages any sum which is due to his own neglect, 
but the loss to be ascertained is theloss a£ the date 
of the breach, If at that date the plaintiff could 
do something or did something which mitigated 
the damage, the dofendant is entitled to the benefit 
of it. But the fact that by reason of the loss of the 
contract which the defendant fails to perform the 
plaintiff obtains the benefit of another contract which 
ig of value to him, does not entitle the defendant to 
the benefit of the latter contract, [p. 964, dol. 2.] 

Sections 78 and 107 of the Contract Act do not 
apply to sucha case. [p. 965, col. 1.] 


Appeal from a judgment and decree of the 
Chief Court of Lower Burma, dated July 24th, 
1913; reported in 25 Ind. Cas. 799, affirming 
a judgment and decree of the same Court 
(Original Side) dated June 8th, 1913. 

FACTS.—The facts material to the case 
have beer sufficiently set forth in their 
Lordships’ judgment. 

No evidence was given of the market 
value of the shares onor abont December 
80th, 1911, or at any other time. The 
Court of first instance decided against the 
appellant on the ground that the appellant 
had the option to re-sell and having 
exercised his option, could not claim 


damages. , This was confirmed by the Appel- 
late Court. 
Sir Erle Richards: The point in this appeal 


is a very short one, and it is a point purely 
of law; ibis a point as to the measure of 
damages on the failure to accept shares. 
The point is shortly this. My clients, the 
appellants, contracted to sell shares and 
those shares were to be delivered at one date 
some months after the various contracts. 
When tke time came, the shares were tender- 
ed; they had fallen very much in value; the 
respondents refuséd to take the shares, and 
we, therefore, sued and claimed as damages 
the difference between the contract price and 
the market price on the date of breach. I sub- 
mitto your Lordships that that is an absolutely 
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well-founded elementary proposition of the 
law of damages, but the Court of Appeal have 
said that that is not the measure of damages, 
that you must look and see what the seller 
does afterwards with the shares. My posi- 
tion is that I could have held on to those 
shares or sold them all at once, or do as I 
did, nurse them and sell them in small , 
quantities afterwards; it had nothing to do 
with the buyer after breach; my damages, 
as Í submit to your Lordships were fixed at 
that time. ii 


[Loron  WneNBURY: He may take the 
shares as his own and sue for the difference 
as damages, and then he may do what he 
likes with the shares. | 


Siv Erle Richards: Yes; that is what I 
did; after I started the suit claiming the 
difference between the contract price and 
the price at the date of breash as damages, 
I sold them off in small quantities. I am 
going to submit to your Lordships that it is 
a simple proposition of law that the measure 
of damages is what I have said, namely, 
the difference between the contract price 
and the market price on the date of breach. 
That is so, as I shall submit under the 
Indian Contract Act and under the Indian 
Law and all the authorities. 

[Loro Hanpang: “The whole question is 
whether you have to give credit for the profit 
you made on the re-sale of the shares? | 

Sir Hrle Richards: Yes. 

[Loup HALDANE: That is the whole 
point? | : 


[Loro Wrensury: I suppose the position 
is tliat on the 30th December you were 
entitled to take either of two courses. You 
could have said, “I shall keep the shares 
and charge you the difference between the 
contract price and the market price, and 
these ‘properties willbe mine. “You could 
have said, “the shares are actually 
yours; I am going to avail myself of a clause 
inthe contract and sell them." That must 
mean, “I am going to sell them as yours”; the 
man does not want authority to sell his 


-own shares; if he is going to re-sell he sells 


the risk to somebody else. | 

Sir Erle Richards: Would it be quite so; 
was not the auction option in the contract 
note a way of fixing the damages? I do not 
think the shares could haye been held to pass, 
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[Loro WmexBURY: The legal title would 
not pass; I said “contractually.” | 


Sir Erle Richards. I thought that one view 
and the true view of that contract note was 
that it gave theseller a way of ‘fixing the 
damages; he could sell by auction. My 
view on that contract note, which I submit 
for your Lordship’s consideration is, that it 
is giving a remedy to the seller if he likes to 
settle the damages. 


[Lorn HALDANE; An extra remedy? ] 


Sir Erle Richards: An extra remedy, and 
it is certainly a severe remedy; of course he 
may not havesthe money to hold the shares. 


[Loro Harpaws: Your point is that there 
are two remedies. One which the ordinary 
law gives, the difference between the market 
price and the price fixed by the contract, and 
the other loss on the re-sale, and that the 
second is an option. | : 


Sir Erle Richards: Yes. 


[Loro Hatpanz: Your case is, the whole 
of tke relations between you and the pur- 
chaser came to an end on the date of due 
delivery. | 


Sir Erle Richards: Yes, thatis it. J have 
various remedies and I have adopted this one. 


[Loro Hatpans: What does section 107 
of the Indian Contract Act say?] 


Sir Erle Richards: Section 107 is a section 
which gives the seller who has a right of 
lien or stoppage in transitu, a right of sale. 


" [Mz. AMEER ALN: 
to take.] 
Sir Erle Richards: That comes at the end 


of a series of sections which deal with the 
. seller's lien. 


When the buyer refuses 


[Lorn HanpawE: The buyer must bear any 
loss under that, but is not entitled to any 
profit. ] - 

Sir Erle Richards: Yes, and the buyer is 
not entitled to any profit which occurs by 
such re-sale. 


[orp HALDANE: I suppose that means he 
is to get the benefit of any profit in dimina- 
tion of loss which diminishes what otherwise 
would be the loss.]. 
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Sir Erle Richards: Ithink I should have 
to say that would not be a loss. 


[Loro HarpAxE: I think that is 


what it means. | 


Sir Erle Richards: It is only where there 
is a right of lien or stoppage in transitu, Tt 
was on that point that I asked your Lordship 
to glance at the sections before that, which 
begin at section 95. Itisa budget of sections 
beginning with "seller's lien" and it deals 
with what lien a seller has. If your Lord- 
ship passes on, you come to the seller’s right 
of stoppage in transitu or stoppage in transit, 


only 


as it is called in the Indian Act. I think 
that begins at section 99. 
[Gorp. Hanpanz: Does this apply to 


shares? | 


[ Mz. AMEER Art: 

[ Log» HALDANE: 
shares for the price.] 

Sir Erle Richards: Ifthe property has 
passed, but I do not think the property had 
passed. With great respect I doubt whe- 
ther section 107 applies to this case at all, 

[Loro HALDANE: I suppose you say that 
no property ever passed, and there was no 
question of lien. ] 


Sir Erle Richards; Thatis why I called 
attention to the earlier sections of the Act 
where it is dealing with seller’s lien and 
stoppage in transit, and it gives the seller in 
those two cases certain rights. It says in 
section 107, in those two cases of lien and 
stoppage, he has a right which he would not 
have at common law, to sell. 


[Lorn Wrensury: Where the seller is in 
peril, he is protected by alien on thegoodsorby 
a right of stoppage in transitu, but this seller 
never sold the shares or parted with them; 
they were registered in his name. | 

(Mr. Ameng Aut: Does the Indian Con- 
tract Act make any difference with regard 
to property? ] 


Sir Erle Richards: I do not think so. 
‘Shares are included in the definition of goods. 
I think, the whole point is covered by section 
73. My comment and my submission for your 
Lordships’ consideration is that section 107 
does not apply to this case. 

[Lorp HaLpAWE: You have a lien when 
the goods are £m transitu or when in the 
purchaser’s hands still. | 


To everything. ] - 
If so, there isa lien on 
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Sir Erle Richards: Then he gets a statu- 
tory right to sell, but it does not apply to 
the ordinary case of non-delivery at all I 
should have thought. That is my submission. 


[orp Wrennury: Assume for a moment 
that it doesapply, the section provides that 
the buyer is not entitled to make a profit. | 


Sir Erle Richards: I think that must be 
so, I think that is tke construction, It is 
befóre your Lordships 


[Loup Hatpane: It would hit youif that 
section applied, because you would have 
- to give credit for the diminution in loss 
occasioned by the shares being sold at a 
profit. | ' ; 

Sir Erle Richards: Iam really not concern- 
ed with that, I submit. 


[Loup Hatpans: That is your other point, 
but if you were concerned with it, would not 
there be something in it? Would not it 
wipe out all the damages? | 

[Sw Jonn Epas: It would wipe out a 
great part of the damage; the buyer then 
would only lose if the seller made any loss 
on the result. | 


Sir Erie Richards: I havea considerable 
balance that I have . recovered at any rate. 
What I say is that section 107 has nothing 
todo with it, and does not apply at all; and 
as my learned friend, Mr. Coltman, is good 
enough to point out, it has always been con- 
strued that section 107 is an alternative 
remedy which you can apply if you like. 

The cases referred to in the Chief Court's 
judgment are of a wholly different char- 
acter. One isa case of wrongful dismissal, 
where a man was dismissed two years before 
the expiration of his contract, and the 
Court sail, he must not take as damages 
all the profits he would have derived from 
the payments for his services for those two 

| years, because he had his personal freedom 

' for those {wo years, and ‘he must find ont 
what that was worth and deduct that. These 
are all cases with reference to a contract 
which is running on. 


[Sır Joun Enae: The charter-party case 
is nothing to do with it]. 


Sir Erle Richards: The rule, I submit, is 
perfectly clear where you have a thercantile 
security. 
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[Lorp HanpANs: There is apt to be a 
good deal of confusion in dealing with these 
cases cn the measure of damages; . for 
instance, certain special rales have been laid 
down in the case of a breach of covenant 
to repair or to carry out the terms of a 
building lease. Again, in some of the 
shipping cases and charter-party cases, a 
different rule has been laid down. The 
whole matter came before the House of 
Lords in a ease.I remember of the British 
Westinghouse Electric and Manufacturing 
Company, Inmited v. Underground — Electric 
Railways Company of London, Limited (1), 
where we examined the question as to when 
you can take mitigating circitmstances into 
account in estimating the measure of 
damages. | . 

Sir Erle Richards: May I remind your 
Lordship of a later case in which your 
Lordship gave judgment, Williams Brothers 
v. Ed. T, Agtus Limited (2)? 

[Lorn Hatpans: That was. a case in 
which we considered in the House of Lords 
the rule in Rodocanacht v, Milburn (3); 
that is the other way round. That’ is a 
case wherea man contracts to biy and 
sues for breach of contract to sellto him, 
and itis held that the measure of damages 
is what he has to pay in the {market on the 
day on which he gets the goods; that is not 
to be interfered with by anything subse- 
quent. There are the special cases dealt 
with in the earlier case in the House of 
Lords of the British Westinghouse Electric and 
Manufacturing Company Inmited v. Under- 
ground Electrice Railways Company of London, 
Limited (1). You say it is the analogy of 
Rodocanachz v, Milburn (3).]: 

Sir Erle Richards: I think it has always 
been laid down quite clearly, I submit it 
has, that in dealing with the breach of 
contract of sale of a mercantile security, you. 
go by the market price and have the damages 
at the time. 

[Lorp HanpANE: You cannot lay it down 
rigidly; in the case in the House of Lords 
it was held that the British Westinghouse 
Company contracted to supply certain | 
motors to-the Metropolitan Electric Railway 

{1 (1912) A, C. 678; 81 L. J. K. B. +182; 107 L. T. 
325; 56 S. J. 784. 

(2) (1914) A. C. 510; 83 P. J. K. B. 715; 110 L. T. 
865; 19 Com. Cas, 200, 58 S. J. 377; 30 T. L. R. 851. 


(8) 18 Q. B. D. 67; 66 L. J. Q. B, 202; 56 L, T, 694; 
35 W. R. 241; 6 Asp. M. C. 100. 
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Company and they’ had broken their 
contract, they had not supplied the quantity 
in time; thereupon the Electric Railway 
Company were really very glad, because 
they discovered in the meantime that there 
were other motora which had been invented 
since and put on the market which very 
greatly reduced the working cost, and the 
breach of their contract enabled them to 
refuse to go on with the Westinghouse 
Company and to buy the other motors which 
saved thema great deal of money. The 
breach of contract was a great profit, and 
we held that that must be taken into account 
because the transactions were so intercon- 
nected. | 

Sir Erle Richards: 
and I have it here. 

[L: Ro HaLpANE: That was an exception 
to the general rule. We said there were 
other exceptions; a covenant to repair, for 
instance, stood on a different footing. | 

Sir Erle Richards: The landlord may 
have pulled down his house, but he is entitled 
to recover, 


` [Loep Hanpawe: We held you take that 

into account; we did not touch the ordinary 
rule in Rodocanachi v. Milburn (8), the action 
for the sale of goods; in Williams Brothers v. 
Ed. T. Agius Limited (2), we affirmed that. ] 

Sir Erle Richards: I am obliged to your 
Lordship; I do not know that I need discuss 
it further, because I submit to ycur Lordships 
that William Brothers v. Ed. T. Agius Limited 
(2), affirmed the rule, and your Lordship in 
that case affirmed the judgment of Lord Wsher 
in a case called Totocanache v. Milburn (3). 

[Loro Haupane: That, as I said, was the 
other way round. | 

Sir Erle Richards: Yes, but it is still the 
: game principle, I thought perhaps the one 
way of putting it, is that where you’ have 
got a perfectly clear case of market value, 
then you have got your damages absolutely 
ascertained, in the case of the motors, and 
80 on, but“where you have got no market 
value you have to look at something 
which will help you to find market value, 

[Loro HALDANE: Where is the motors 
case reported? | 


Sir Erle Richards: In (1912) A. C. 673 

I think [ might begin the submission I 

wish to make on the point of law by referring 

‘to the Indian’ Contract Act, which of course 
* 


Iremember that case 


. the breach; but this first 
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governs here, and I submit, it puts the 
rule quite clearly if your Lordship wonld 
be kind enough to refer to section 73 of 
that Act. I shall submit to your Lord- 
ship that British Westinghouse case (1) is 
on another point. 

[Loro Harpax&: I do not suggest it is 
not, but what I want is to get the principle 
quite clear. It is not the case that in every 
instance of delivery, you have Simply to 
look at the price in the market and compare it 
with the other price; there are exceptions, and 
in the British Westinghouse case (1), one of the 
exceptions was recognised. That does not 
at all necessarily touch the case you are 
dealing with. This is the way it was laid 
down on page 688:—“The quantum of 
damage is aquestion of fact, and the only 
guidance the law can give, is to lay down 
general principles which afford at times 
but scanty assistance jn dealing with 
partizular cases. The Judges who give 
guidance to Juries in these cases, have 
necessarily to look at their special character 
and to mould, for the purposes of different 


‘kinds of claim, the expression of the general 


principles which apply to them, and this is 
apt to give rise to an appearance .of 
ambiguity. Subject to these observations I 
think that there are certain broad principles 
which are quite well settled. The first is 
that, as far as possible, he who has proved 
a breach of a bargain to supply what he 
contracted to get, is to be placed, as far ag 
money can do it, in as good a situation as 
if the contract had been performed. The 
fundamental basis is thus compensation 
for pecuniary loss naturally flowing from 
rinciple i 
qualified by a second, which nia ga 5 
plaintiff the duty of taking all reasonable 
Steps to mitigate the loss consequent on the 
breach, and debars him from claiming any 
part of the damage which is due to his 
neglect to take such steps.” In other 
words, you were bound to sell these Shares 
as on the day when the contract was broken 
you could not have waited and, if they had 
gone down further, claimed more. Then 
in the words of Lord Justice James in 
Dunkirk Colliery Company v. Lever (4) 
The person who has broken the contract, 
is not to be exposed to additional cost by 


(4) 9 Ch. D. 20; $9 L, T. 239; 26 W, R, 841. 


* 


. a number of decisions 
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feason of the plaintiffs not doing what they 
ought to have done as reasonable men, and 
the plaintiffs not being under any obligation 
to do anything otherwise than in the ordi- 
nary course of business”. As Lord Justice 
James indicates, this second principle does 
flot impose on the’ plaintiff an obligation to 
take any step which ‘a reasonable and 
prudent man would not ordinarily take in 
the course of his business. But when in 
the course of his business, he has taken 
action arising out of the transaction, which 
action has diminished his loss, the éffect 
in actual diminution ‘of the loss He has 
suffered, may be taken into atcount even 
though there was no duty on him to act. 
Just as when you sell the shares on the 
day when they ought to have been taken 
by the plaintiff, you can recover that loss 
on that day, so if they rise in value on 
that day, it would go in reduction of the 
damages. Then: Staniforth v. Lyall (5) 
illustrates this rule. Staniforth v. Lyall 
(5) was the case of a chartered ship where 
the charterers were to load her; the ship 
went to New Zealand, but found neither 
agent nor cargo there, and there was no 
one there to put goods on board; the owners 
of the ship made another voyage and they 
made a profton that voyage and it was 
held that that must be taken into account, 
that they had done what reasonable and 
prudent people would have done; they did 
not lay up the ship in New Zealand, but 
they took it back by another route, and 
because that was the natural and proper 
course which a prudent business man would 
take, if they made money, they were held to 
account for it. In that case, we examined 
and distinguished 
them; I need not read it all, but you will 
notice what is said there. We say there: 
“The cases as to the measure of damages 
for breach of a covenant by a lessee to 
deliver up the demised premises in repair, 
illustrate yet another class of authorities 
in which the qualifying rule has been 
excluded.” And we held that in the case 
in question, it being the natural and 
reasonable course-for the Railway Company 
as business people to get new motors at 


(5) 7 Bing. 169; 4 M. & P. 829; 9 L J. (o. &) O. P. 
29; 131 E. E. 66; 83 R. R. 420. ek 
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once, and they having made a profit in 
doing it, it was analogous to what have 
been your situation if the shares had gone 
up in value, that there was no damage. 
I do not think this affects the. rule in 
Rodocanacht v. Milburn (3) at all; it was not 
intended to. . 

Sir Erle Richards: XY submit it was not 
intended to, and your Lordship willnot forget 
that you re-afürmed Rodocanacht v. Milburn 
(3), two yearsafterwards, in Williams Brothers 
v. Hd. T. Agius Limited (2). The real point 
was somewhab analogons to this in this 
general way that the question was whether 
the measure of damages was to be the 
difference between the contract price and 
the market price or whether you had to 
look at what happened with regard to re-sale, 
and so on. It was complicated by the 
question whether some of the parties 
had made contracts varying their liability; 
there was a question of fact about 
a contract given by a broker Ghiron, and it 
was very complicated. ] 

[Loro Hatpanp: The pivot isin the last 
few lines of the frst part of the headnote. 
A contracted to sell to Wand W contracted 
to sell to somebody else, and the question 
was whether damages ought to have been 
paid by A to W.] n i 


Sir Erle Richards: May I say on this case 
that Lord Haldane, I think, has summed up 
this point at page 520? Iam rather anxious 
to avoid the other question; that deals with 
the question about the broker’s authority. 
If you would kindly turn to page 520, you 
will, seo Lord Haldane says this : —" My Lords, 
it was argued for the respondents that, even 
assuming the appellants tobe entitled to claim 
ful! damages, from the respondents without 
deduction, the principle laid down by the 
Court of Appeal in Redocanachi v. [Milburn 
(8), which was accepted by the Courts below 
as binding them, was wrong. In that case, 
it was held that in estimating the damages 
for non-delivery of goods under’a contract, 
the market value at the date of the breach 
was the decisive element. In the judgment 
delivered by Lord Esher, he laid down that 
the law does not take into account in estimat- 


Ing the damages anything thatis accidental 


as between'the plaintiff and the defendant, 
as for instance, a contract entered into by 


the plaintiff witha third party. He said 


^ 
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that if the plaintiff had sold the goods before 
the breaeh for more than the market price 
at that date, he could not recover on that 
footing, and that it would, therefore, be unjust 
if the market price did not govern when he 
had sold for less. This desision is quite in 
harmony with what was recently said in this 
House in British Westinghouse Electric and 
Manufacturing Company, Limited v. Under- 
ground Electric Railways Company of London, 
Limited (1), where it was pointed ont 
that a subsequent transaction, if it is 
to be taken into account in mitigating 
damages, must be one which arises 
out of transactions naturally attribut- 
able to the consequence of the breach, and 
must not be of an independent character. I 
agree with the statement of the law in 
Rodocanachi v. Milburn (3), and with the 
view of this part of the present case taken 
by all the learned Judges in the Courts below. 
I will only add on this point that I do not 
think that the law so laid down, has been 
affected by section 5' of the Sale of Goods 
Act, 1893. By sub-section 3 of the section, 
the general principle is recognised as the 
rule which obtains prima facie, and I do not 
find in sub-section 2 anything inconsistent 
with this recognition.” 

[Loro HALDANE : My recollection is that 
TA Moulton put it very concisely at page 
530. 

Sir Erle Richards: I was going to ask 
your Lordship to refer to that. 

[Lord HALDANE: “If these were the only 
facts of the case, the contention of the re- 
spondents would be precisely that view of the 
damages, in the case of an article purchaseable 
in the market, which was negatived by the 
decision in Rodocanachi v. Milburn (3). That 
case rests on the sound ground that it is 
immaterial what the buyer is intending to 
do with.the purchased goods. 
to recover the expense of putting himself 
into the position of having those goods, and 
this he can do by going into the market and 
purchasing them at the market price.” You 
see what I said was this: The goods are not 
delivered, the buyer cannot come and say, in 
making his claim,—before the date of 
delivery, I sold them ata higher price and 
I lost profit by the non-delivery. On the 
other hand, the seller is not entitled to say,— 
the buyer has suld at a loss and that is to be 
taken into account on the cther side. | 


He is entitled. 
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Sir Hrle Richards: I ‘was going to read 
that, but I should have begun a little earlier 
on page 530, where his Lordship says: “Inas- 
much as thisisa plain ease ofa failure to 
deliver a specified quantity of an article 
obtainable in the market, the measure of 
damages is well established. The ease comes 
under the rulelaid down iu the case of 
Rodocanachi v. Milburn (3), and regularly 
and repeatedly followed ever since, and 
ultimately embodied in the Sale of Goods 
Act, 1893, section 51; sub section 3." I do 
rely upon, Rodocanachz v. Milburn (3) because 
that was the case where the question was 
whether it was the market value of the goods; 
it wasa case ofa purchaser not getting 
delivery, but the same principle must apply, 
I suppose. 

[Lorp Hanpane: They are all subject to 
what was said by lord Justice James in 
the Dunkirk Colliery Company v. Lever 
(4) quoted in the British Westing- 
houss case (1), tha& the business man, 
when a business contract is broken, must 
do the best he can to diminish the logs. 
In your ‘case you say you did the best, which 
was to go into the market on the day when 
delivery ought to have been taken of the 
shares and to sell them, and you did that. 
That is your case. Then as [say according 
to Rodocanachi v. Milburn (3), and these 
other authorities, the defendant had nothing 
whatever todo with what you did svbsequent 
to the breach, That is the way you put it? ] 

Sir Erle Richards; Yes, and I say that 
Rodocanacht v. Milburn (8), is in my favour 
on that view and Roducanacht v. Milburn (3), 
has the authority of the House of Lords. 

Now, my Lords might I call your atten- 
tion to the sections of the Indian Contract 
Act? I want to refer to section 73. 

[Sre Joan Eper: Isuppose ahigher mea- 
sure of damages might exist than the market 
price, if one man had said to the other, I 
want to buy 500 tons, or whatever it may be, 
to deliver under a contract at such and such 
a price that I have already got. That would 
be a different case. | 

Sir Hrle Richards: That was the case of 
the shoes going to Paris. ` 

[Sra Joun Epas: The market price woul 
not come in there and you have given 
notice. | 

Sir Erle. Richards: 


Yes, however, let me 
read section 73, 


* 


‘letter of the 
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[Mr Amuse Ant: What was the meaning 


‘of your two letters that you were going to 


resell them? Will you explain that before 


“you read the section? | 


Sir Erle Richards: Frankly I stand on my 
letter of the 26th February. 

[Mr. AMEER Ati: You do not stand on the 
previous letters? | 

Sir Erle Richards: No, 1 now stand on my 
26th Febrnary. These 
negotiations were going on and I took action 
onthe 26th February. Would your Lord- 
ships look at section 73 of the Indian Contract 
Act? It is Act IX of 1872;itis headed 
“Of the Consequences of Breach of Contract ” 
* When a contract has been broken, the party 
who suffers by such breach is entitled to 
receive, from the party who has broken the 
contract, compensation for any loss or damage 
caused to him thereby, which naturally 
arose in the usual course of things from such 
breach, or which the parties knew, when 


‘they made the contract, to be likely to result 


from the breach of it. Such compensation 
is not to be given for any remote and indirect 


‘loss or damage sustained by reason of the 


breach. When an obligation resembling 
those created by contract, has been incurred 
and has not been discharged, any person 


‘injured by the failure to discharge it, is 


entitled to receive the same compensation 
from the party in default as if such person 
had contracted to discharge it and had 
broken his contract.” Then, “Explanation. 
In estimating the loss or damage arising 
from a breach of contract, the means which 
existed of remedying the inconvenience 
caused by the non-performance of the con- 


* tract, must be taken into account.” 


[Loro HALDANE: That is the principle re- 
cognised in the British Westinghouse case (1).] 
Sir Erle Richarde: Yes. 


[Sir Jonn Enes: Also the ship case; they 
sent the ship to New Zealand and with a 
homeward charter-party and the charterer 
refused to take her at New Zealand, the owner 
did not send the ship home empty; he got 
another voyage | 

[Loro Hatpans: And as they did make a 
profit, it was a diminution of the damages | 

[Sir Jous Enen: The charter cases do not 
apply. | 

[Loro Panpans: Just as in the British 
Westinghouse case (1), the Railway Company 
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gota great advantage, you might, if the 
shares had gone up very much on the day 
you resold, because your business was to get 
the best price on that day. | 

Sir Erle Richards: Then I should have 
had nothing to complain of, but I chose to 
take the speculation myself, would your 
Lordship kindly look at the first illustration 
to section 73: “A contracts to sell and deliver 
50 maunds of saltpetre to B at a certain 
price, to be paid on delivery. A breaks his 
promise. B is entitled to receive from A by 
way of compensation the sum, ifany, by which 
the contract price falls short of the price for 
which B might have obtained 50 maunds of 
saltpetre of like quality at the time when the 
saltpetre ought to have heen delivered.” 

[Loro HarnpaNE: That is Redocanacht v. 
Milburn (8).] 

Sir Erle Richurds: Yes, but I submit to 
your Lordship, it covers me precisely; it says 
you are to take the market price. 

[Loro Wrensory: This is the vendor. ] 

Sir Erle Richards: Yes, but I think there 
can be no difference. 

[Loro Wrenserv: 
but it is not this case. ] : ] 

[Lort Hanpans: It is just the other way 


I do not say there is, 


on. 
Sir Erle Richards: The same measure of 
damages must surely apply as between 
vendor and purchaser. Perhaps, I might read 
Sir Frederick Pollock’s note upon this; he has 
written a book upon the Indian Contract 
Act. 


‘Siz Joan Epam: Is it usual to refer to a 
living author in that way? We have hesitat- 
ed to adopt it here.) 

Sir Erle Richards: Then I will not read 
it. There is always a difficulty about apply- 
ing that rule here, for instance, Mr. Mayne 
is fortunately still alive. 

[Loro Wrevpury: Couusel is always cap- 
able of getting over that; he says I am not 
going to read it as Sir Frederick Pollock’s 
opinion, but I will take this as part of my 
argument, : 

[Loro HALDANE: It is not right to read the 
text-books of living authors, but if there is 
any point, you can give it to us as part of 
your argument. 

Sir Erle Richards: Itis only saying iust 
what I have said, that the market price is to 
govern, and he quotes authorities some of 
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which I can referto. I submit that covers 
my case absolutely. 

[Loep Haupans: The illustrations (c) and 
(d) seem to be very much in point.] 

Sir Erle Richards: Iwas going to read 
those: (c) A contracts to buy of B at a stated 
price 50 maunds of rice, no time being fixed 
for delivery. A afterwards informs B that’ 
he will not accept the rice if tendered to him, 
Bis entitled to receive from A by way of 
compensation, the amount, if any, by which 
the contract price exceeds that which B can 
obtain for the rice at the time but A informs 
Bthat he will not accept it.’ There you 
have the market price at the time of breach; 
that is what I rely upon, the same as in (a). ] 

[Loro Hatpane: You say the principle 
upon which all those sections rest and upon 
which Rodocanachtv. Milburn (8), rests, is not a 
denial of what Lord Justice James said about 
there being the duty of the person whose 
right is violated to take such reasonable steps 
as he can, to mitigate the damage to the 
person who has broken his contract, but they 
rest on this that it is the proper course for a 
person who has contracted to sell goods and 
whose goods have not been accepted, to go 
into the market as soon as he learns that the 
contract is broken and to resell the goods; 
then he discharges the duty of mitigating loss 
as. far as he can, and when he has done 
that, he can recover the difference and will 
have to account for the profit if perchance, he 
has made a profit. | 

Sir Hrle Richards: Jam obliged. That is 
all his duty and all he has to do inthe way 
of mitigating damages in that case where 
there is a market, 


[Lorp Hanpaws: After that, if there has 
been a sale which is quite unconnected with 
this transaction, or if there has been an 
opportunity of sale quite unconnected with 
the transaction, it does not come into account. | 

Sir Erle Richards: That really is my whole 
position. L have read illustration (c) but I 
think your Lordships wil have noticed 
illustration (d) also. 


[Mx, AMEER ALI: 
you sell the shares? | 


At what intervals did 


Sir Erle Richards: The sales went on right 

up to November, in the year of action; your 

- Lorhship will find it on the last page of the 
record. 
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LStr Joan Eper: I should like you to draw 
attention to illustration (d).] 

Sir Erle Richards: Iwas going to read 
that: “A contracts to buy B's ships for 
Rs. 60,000 but breaks his promise. A must 
pay to B by way of compensation, the excess, 
ifany, of the contract price over the price 
which B can obtain for the ship at the time of 
the breach of promise.” Lord Haldane put it 
that the prudent man who has to realise then 
has done his duty so far as mitigation of da- 
mages is concerned, and he hasno other duty. 
In other cases, he may have to do more, but 
when you have the case of a marketable 
security, ib is a thing that has a price in 
the market and his only duty is to realise 
then. 

[Loro Haupane: If he makes losses by 
holding on after the date of the breach of 
contract, he cannot recover the extra loss. | 

* Sir Erle Richards: No. 

[Loro HALDANE: It seems to meall the 
Chief Justice says is, he gives illustrations 
of certain cases where the duty of the plain- 
tiff was held to have bound him to take a 
course which led to mitigation, ' which 
mitigation reduced the damages. | 


Sir Hrle Richards: Yes, I should rather 
like to refer to the first case he cites, 
because ib is a case which is cited in the 
books; it is a decision of Lord Denman, Mr. 
Justice Patteson, Mr. Justite Coleridge and 
Mr. Justice Erle. It is tle case of Pott v. 
Flather (6), which he mentions on page 60, 
line 4. This isa case the Chief Justice greatly 
relied upon and I submit, it is in my favour. 
The headnote is this: ‘Plaintiffs, on the 
20th of October 1845, sold the defendant 
twenty railway shares at 25s. premium, no 
day being mentioned for the delivery of the 
scrip. On the 21st of October, the shares 
had fallen to 14s."premium, and on that day, 
but after business hours, the defendant gave 
the plaintiffs notice that he should not take 
the shares. On the 22nd,the shares were at 
Ss premium, and the price continued to fall 
till the oth of December, when the plaintiffs 
sold the shares at 17s. discount. An action 
being brought for breach of the defendant's 
contract:-——-Held, that the proper meas 
damages was the difference in price between 
the 20th and 22nd of October.” There was 


(0) 5 Rail. Cas. 85; 16 L. J. Q. B. 366; 73 R. R. 804. 
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- acase where the vendor held on for atime 
and aloss resulted, and they held he could 
not recover. Mr. Justice Patteson on page 
368 says: "In an action for not delivering, 
the plaintiff is not bound to purchase other 
goods, and yet the measure of damages must 
he the difference-in price between the time 
of the contract and the time of the delivery. 
But here you can hardly contend that you 
might waitfor any period in order to sell. 
If the shares had.risen in value, and there 
had, therefore, eventually been a profit on 
them, your argument would go to show that 
the defendant could have sued the plaintiffs 
for the difference. If the plaintiffs could 
wait for any time in order to see how the 
market would turn, the reciprocity would be 
all on one side.’ The judgments are not 
reported, but it came to this, that they 
allowed damages as on the date of the breach 
and said that must be the rule. 


. [Lorp HALDANE: I suppose what they 
have saidagainst you here is, you did not 
sell upon the day when the shares should 
have been taken. You said, my rights are 
ascertained, henceforth, we treat the shares 
as ours, they have never been appropriated 
to you, they are our shares’; you sold them 
afterwards and you put the money in your 
pocket. The question is whether thatis so 
connected with the original transaction and 
arises out of it that it can be deemed to be 
part of it. That is an instance of the 
British Westinghouse case (1). ] 


. Sir Erle Richards: Yes, I submit it does 
not and that clearly was not the suggestion 
of the defendant in his written statement, 
but I submit I have no obligation to sell 
at all. 


- [Sm Jous Enes: Some of these shares 
were sold actually in the August and October 
following. | ' 

Sir Erle Rachards: We sold some through 
the May; we were able to nurse these shares; 
the first lot we sold at a loss. 


[Sir Joun Epes: ` You sold in July, again 
in August and again in October. 

Sir Erle Richards: Yes. My Lords, I have 
very little more to say; I think I have made 
my point. I submit the business of a vendor 
of marketable securities when his buyer 
wil not accept—-I take that case in order 
to eliminate other questions —is this: he can 
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do what he likes with the shares; he is 
not bound to sell them at all. For-the 
purpose of assessing the damages, you assume 
that he has sold; that is for the purpose 
of getting the measure of damages, because 
that is what I apprehend, we must do to 
miligate the loss, but he is not bound to 
sell; it was open to him to hold them to 
this day if he liked; there is no obligation 
on a manto sellatall, and it is said in one 
of the cases if he dces not sell and loses 
on the risk, he cannot recover it from the 
buyer. The positions as between him and 
ihe seller are fixed once and for allon the 
result which a prudent man would have 
obtained if he sold on the day of the breach. 
That is the whole point, I think. 


[Lorp Wrensury: The proposition is 
this, is it not: Breach of contract by pur- 
chaser; the vendor says, 1 agree there has 
been breach of contract, contractually these 
shares were yours, the purchasers, but 
you have broken it, they are not yours 
now, they are mine; they are mine, and 
I have also a right in damages against 
you. I have two things, first, the shares, 
and secondly, a right in damages, and as 
from that moment, the shares are his and 
not the purchaser’s. If they goup, so much 
the better for him, if they go down, so much 
the worse for him; that is his affair. | 

Sir Erle Richards: Yes. 


[Lorn Haupsnxg: And in estimating the 
damages, he is bound to do what a prudent 
person would have done at the date of 
the breach. He can say it is only a 
question of estimating the damages: that 
is my claim for damages and I limit it 
to that, and then the shares being his by 
a transaction quite unconnected with the 
contract of sale, if he makes-a profit or 
makes a loss, so much the worse for him 
in the second ease, so much the better for 
him in the first case. | 

Sir Erle Richards: 
main point. - 

(Sir Joun Eper: Yousold in April under 
ihe market price of the 30th December, 
you are not claiming the loss on that. | 


Really that is my 


Sir Erle Richards: No. 
: [Sig Jons Epes: In April you sold at 4s.] 
Sir Erle Richards: Yes. | 


[Sir Joux Eper: The market price at 
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the time of the breach was 4s. 3d. you would 
not be entitled to claim the extra 3d. ] 
Sir Erle Richards: No. 

.[Lonp Hanoane: Where there is a profit 
arising by something donenaturally in the same 
transaction, as, for instance, what the Railway 
Company did in the British Westinghouse 
case (1), or as for instance, what was done in 
Stantforth v. Lyall (5),where the charterers did 
not take delivery of the ship when it arrived 
in New Zealand and where the owner made 
the other voyage and made a profit, there 
you must bring that into account, but 
when you have sold or estimated your loss 
on the day on which the contract is broken, 
then you have done all that a prudent 
person is called on. to do; you have 
fulfilled your duty, henceforth the shares 
are yours and you claim the damages. That 
is your argument. | 


Sir Hrle Richards: Yes. 
if, there was a profit 


I say, of course, 
arising from what 


a, prujent man would have done in mitiga- 


tion of damages in. selling, I must give 
credit for that, but as I took tbe course 
I did, my case is that the whole matter 
js crystallised on the day of the breach and 
you have only to look at what a pradent man 
would do. I submit whether he elects to 
hold them or give them away or sell them, 
are not matters you should take into con- 
sideration in estimating the measure of 
damages. [ submit that is fixed once for 
all by the market value’ on the day of 
the breach. 

- Mr. Coltman: My Lords, I only desire 
to add a very few words to what my 
learned leader has said, and these few 
words will be addressed to section 73 of 
the Indian Contract Act and the illustrations. 
L desire to point out that if the judgment 
of the Appellate Side of the Chief Court 
of Lower Burma is right, that will make 
it necessary to add further provisions to 
section 73, because that would involve 
this, that in every case you would have 
to make anenquiryas to what the plaintiff 
had done with the goods or 
-which he had retained right up to the 
date of trial, instead of ascertaining the 
damages in the way setout in the section. 
That would certainly be a surprising 
doctrine to introdude, certainly in India, 
and I think here. As I say, it would 
really make these illustrations entirely 
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inconclusive illustrations: (c) would have 
to be qualified by saying that that would 
be the measure of damages provided the 
seller had not at any day before the trial 
in fact sold the goods for a higher price 
than the market price on the day of the 
breach. With regard to the question of 
his suggested doctrine of electicn in this 
case, I would only say one word, and that 
is, that it was not proved or suggested 
that the defendant was in any way 
prejudiced by the change of mind on the 
part of the plaintiff, because the market 


. price was the same. 


[Lorp Hatpans: Ido not quite know what 
election means. When a man has two 
alternatives and is bound to one or other of 
those alternatives and has to elect between 
them and he cannot have both, then he elects 
for one and he may be held to that, but here 
you say, I suppose, that in no sense is this a 
caso of election. ` : 


. Mr. Ooléman: Ido say in no sense is it a 
case of election, and on that my position is 
strengthened because it cannot be suggested 
that my change of mind in any way 
prejudiced the defendant. 


[Loup Wrensory: Is not this point out 
somewhat in this way: Under the contract, 
the buyer was entitled to do something and he 
elected and said I am going to do it, but, did 
not, whereupon the purchaser says, I am 
entitled to the profit of your doing something 
else. I do notsee much sequence of argument 
in that. It is quite true he said, lam going 
to re-sell, and if he re-sold, hehad to re-sell by 
auction, but he never did re-sell by auction. 
What happens? It .is said, because he re-sold 
somehow else; I am entitled to the profits. ] 


[Lonp. HanpaNS:— He was under’ no 
obligation to sell by auction and he put 
himself under none. ] 


Mr. Coliman: If your Lordship pleases. 
That is all I have to say. 


Mr. Frank Dodd: My Lords, I appear on 
behalf of the respondents to this appeal, and I 
would call your Lordships’ attention to what 
would be the effect, I can only point it out as 
& consequence, of a successful appeal in this 
case, namely, that a very well known rule of 
law would be entirely broken because the 
rule ot law in this and all Courts is-that the 
damages for the breach of a contract, especially 
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of a mercantile contract, must be such a 
- sum as will compensate the person against 
whom the breach has been made for any loss 
or damage which he has suffered and which 
naturally flowed from the breach. 

Lorp HALDANG: But you must have some 
day at which the settlement is ascertained. | 

Mr. Frank Dodd: I am going to suggest 
that, I am not endeavouring to evade it, there 
must be a date. 

[Loro Haupaye: I only took exception to 
your statement of the principle because the 
date is the material point, and you did not 
mention the date. 


Mr. Frank Dodd: I was going to say a 
reasonable date is an absolutely essential 
point. I cannot go on and assume that 
because the man took the shares to himself, 
and kept them for a twelve-month and then, 
and then only, was able to make a profit, that 
Iam entitled to come at the end of that 
period and say that that part of that profit 
belonged to me and was mine. 

[Lorn Hatpans: Any more than he would 
be entitled to claim the loss if he waited 
twelve-months and made a loss? ] 


Mr. Frank Dodd: Exactly so, There is no 
dispute about the breach on the 35th or 81st 
December, the due date; there can be no dis- 
pute about the intention of the appellant 
after that daté, it is manifested by his 
letters which go on to the 4th January, 

[Loro HAULDANE : You reminded me that 
the date of due delivery was the 30th 
December; the date on which the first actual 
sale was made was what P] 

Mr. Frank Dodd: The 28th February. 

[Loro HaLDANE: More than two months 
later? | 

Mr. Frank Dodd : 
later. 

[Lorn Harpan: The damages claimed, of 
course are on the 30th December, as as- 
certained on that date ? | 

Mr. Frank Dodd; Ves. : 

[Lorp HanpANE: Now there were sales 
upon the 28th February : Wnatdo yousay 
about that ?] 

Mr. Frank Dodd: There was one in 
March, the proceedings commenced in March, 
and I say all those proceedings, certainly up 
to the proceedings on the 22nd March, were 
proceedings pursuant to the notice given 
on the 30th December and repeated down 
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to the 4th January pending the negotiations 
which had been taking place between the 
parties. . 

[Lorp Wreneory: The 26th February 
was quite the other way. On the 26th 
February, the vendor in substance said: 
l am not going to sell, I am going to 
claim the difference between market price 
and contract price against youon the 30th 
December ?] 

Mr. Frank Dodd: The letter says so; at 
that time I suggest he had no right to go 
back: I want to suggest that. 


[ Log» HALDANE : You are going to put 
the case I understand it in this. way, that 
the duty of a prudent man was to take 
whatever was the right course. On the 
80th December, he might, if he had liked, 
have said: I will take the market value 
and claim on that footing, and if I suffer 
loss subsequently that is for me to bear, 
not for the defendant. But he. may also 
say: The prudent course to take is to 
hold the shares and watch my opportunity; 
it is better for you and me that I 
should do that, and then he subsequently 
sells; you have to make out that it 
is mutu cont extu with the original transac- 
tion. | 

[Lorp Weensury: Do you say he said, I 
am going to hold the shares and sell 
them for your benefit only if the market 
rises P : 

Mr. Frank Dodd: I cannot say he said 
that. 

[Logo Wrenwry: He said, “I am going 
to sell by auction on the 2nd”, three days 
hence. 

Mr. Frank Dodd: Then on the 4th 
January he said, “We shall follow the 
course indicated, but did not”; there were 
negotiations going on for the purpose so 
far as I can make out, until the 26th 
February. 


[Loro Hatpane: I do not think he is 
to be tied to his statement that he was 
going to sell by auction, except as an 
admission that that was a course a reason- . 
able and prudent man would have taken; 
he was under no contract or duty. | 

[Lorp Wrenpery: His understanding 
of it was, lam going to sell by auction,” 
and I apprehend if you could say 
ifhe had sold by auction, he would hav , 
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got 5s. 6d, then you would have a very good 
ease. | i 

Mr. Frank Dodd: I am not bound to 
use the words "by auction.” By his con- 
tract he is limited to auction. By the 
107th section of the Indian Contract Act 
he is entitled to sel, which is a 
different matter. Certainly the learned 
Judge’ in the first instance seems to have 
been clearly of opinion that what they 
were doing was a sale under the 107th 
section. The Officiating Chief Justice 
mentions it in his judgment. My point is 
this, if there was a time limit of sales of 
any kind at allit was clearly passed over 
until the 26th February. I think the 
sale in November is shown on the other 
side to have been of a large block of 
shares part of which shares were Mr. Jamal's 
who had nothing to do with this transac- 
tion. There were 1299 out of the last block 
in November; that admittedly had nothing to 
do with this. 


[Sis Jons Epor: When do you say these 
people ought to have sold ?] 

Mr Frank Dodd: They could not sell 
while negotiations were going on, 

[Sre Joun Epam: If there were no nego- 
tiations going on, when must they have 
sold ?] 


Mr. Frank Dold: If there had been none 
ihey should have sold on the day after 
the 4th January. 

[Sin Jonn Epere: They might have en- 
deavoured to sell at once. | 

[Lorp HanpaNE: On the 80th Decem- 
ber. | 


Mr. Frank Dodd: I should say they could 
have sold on the Ist January. 

[Sir Joan Evan: It is not in dispute that 
the difference between the market price 
and the contract price on the Ist January is 
4s 3d. ] 


Mr. Frank Dodd: May I correct myself? 
They could not have sold on the Ist 
January because three of the contracts 
were made pursuant to the rules of the 
Rangoon Stock Exchange and they had to 
wait till the next sale day on the Stock 
Exchange. dr 

[Me. Ameer Att; On the 4th January; 
they gave seven days by the letter. | : 
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Mr. Frank Dodd: Yes, after that they. 
seem to have negotiated, and certainly while 
negotiations were going on they could. not. 
have possibly sold. 

[Sig Joun Hoge: I am not so sure of 
that. When do you say they were bound to 
sell ?] 

Mr. Frank Dodd: Bound to sell at any 
reasonable time after the parties were com- 
pletely at issue. 

[Sir Joun Eoce: Atany reasonable time 
after the issue was joined in this suit.] 

Mr. Frank Dodd: No, after the parties 
were at issue and it was obvious a settle- 
ment could not be arrived at. : 

[Sir Jonn Eoee: They were at 
the 28th of February. | 

Mr. Frank Dodd: On the 28th of Feb. 
ruary these gentlemen started and sold 
some. 

[Loro HanpawE: Is it your case that 
they got into negotiations and they came 
to an agreement that what a prudent 
person would do would be to negotiate and 
not to sell on the 30th of December or imme- 
diately thereafter, but to go on and wait for 
an opportunity? Is that your case?) 

Mr. Frank Dodd: 1 would like your 
Lordships, if I dared, to accept that as my 
case, but I dare not say that to your Lord- 
ships. 


issue on 


[Size Jons look: I want to understand 
your' ease, On your ease if the market 
price of the shares had fallen to 3s. on the 
28th of February. would they have been 
enabled to claim the difference between the 
3s. and the 12s. from you?) 


Mr. Frank Dodd: I think so. 

[Loro HALDANE : You must say that.] 
Mr. Frank Dodd: I do say it. 

[Loro Hanpane: You cannot help your- 


self. Then you get so very near all 
the things that were put by Lord Justice 
Brett in Rodocanacht v. Milburn (8) as difi- 
culties. | 

Mr. Frank Dodd: The question is if 
there is a breach of a contract and bya 
course of contract between the two parties 
the date for determining the right which. 
acerued upon the breach, of contract 
has been postponed, on whichever side it 
falls that postponement is an element which 
must be considered in the judgment. It is 


-anetion on or about 


a 
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perfectly clear in this case that 4s. 3d. was 
the price on the 28th of February and it was 
on the 80th of December ? 


[Lorp HALDANE : Now, just let us see, 
to get at distinctly what happened: Shall 
we take your case on the documents on the 
letters? In the letter of the 30th of 
December the Solicitors say that the seller 
will be forced to sell the shares by public 
the 2nd proximo: 
that is the proposal, but they did not do 
that.] 


. Mr. Frank Dodd: He could not unless 
there was a public auction sale. 

: [Loro WRENBURY : 

. Mr. Frank Dodd: There is to be a 


public auction sale in three of the con- 
tracts, 


Tt is ^on or about.” ] 


[Loro WaENLDURY: 
or about. ] 


. Mr. Frank Dodd : Yes. 


“ [Loro HALDANE : 
sell on the 2nd.] 


. Mr. Prank Dodd : He would huve to wait 
until there was a sale. I admit his right 
to sell if there had been no negotiations 
pending on the Ist January if he had 
the means of complying with the contract. 


[Sis Jonn Enes: Where do yon raise 
this point in your written statement ? | 
[Lorp HanpawE : He does not raise it. ] 
“ Mr. Frank Dodd: No, I do not raise it. 


[Loro HALDANE : Anything that is argued 
we will take as open on the somewhat general 
terms of the written statement. You did not 
raise that.) 


. Mr, Frand Dodd : No. 


- [Sır Jonn Ence: You simply deny the 
proposition of the other side, you put them to 
proof. ] 


Mr. Frank Dodd: According to the rules 
of pleading, we never plead to damages. 


. [Sın Joun Epos I am perfectly well 
aware of that: You were pleading an 
alternative arrangement by which his right 
ta charge you with a breach of contract 
was postponed, Where did you plead that ?] 


t Mr, Frank Dodd; It is not pleaded, 


He says he will sell on 


You said he could not 
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[Sir Jonn Epes: That yon would have 
to plead; that would be a confession and 
avoidance, would it not P) 


Mr, Frank Dodd : I doubt whether it was 
a material plea, with the pleadings put in, 
as they were after the matters had been 
going on. 


[Sr Joms Epon : It probably would have 
been material to the decision of the case, 
but you now allege that owing to some 
arrangement or negotiation going on between 
them he could not elect to treat the 
contract as brokenon the 30th of December; 
he would have to wait until after the 26th of 
February. | 


Mr. Frank Dodd: My Lords, I do not want 
to go through the cases with regard to that, 
and I agree, if I may respectfully say so, with 
the suggestion that tbis is a case which 
might be discussed purely and simply accord- 
ing tothe Indian Law, and in that Indian 
Law at all events the rule as to contract 
price and market price has not been so em- 
bodied as it has been embodied into the 
English Law, because you cannot find that 
rule in any part of the Indian Contract 
Act, although it appears in its double form 
in sections 50 and 51 of the English Fale 
of Goods Act, 1893. Certainly the rule is one 
which was commonly regarded as a rule 
between vendcr and purchaser but which 
is not in fact a rule between vendor and 
purchaser. In India you must come ac- 
cording to section 73. J will not ask your 
Lordships to let me read that again 
because you have already heard it. 
That only says that he shall have the 
damages which reasonably and naturally 
follow from the purcbase, without any 
assistance of a fixed rule that mima facie 
the damages are to be calculated as the 
difference between the two respective prices. 
This is absolutely and definitely fixed as 
the first thing to be considered by any 
Tribunal and if you remember the date of 
the judgment, which isin December, long 
after the whole of these sales had been 
passed; I submit with great respect any 
Judge charging an English Jury ina similar 
case to this would have called attention to 
the fact that this man had made these profits 
ard ile Jury might kave had that question 
put to them, 


Vol. XXXI] 
JAMAL V. MOOLLA DAWOOD SONS & CO. 


[Srk Joun -Epot : 
have landed fhem in-the-Court of Appeal. ] 
"Mr. Frank .Dodd: No, if he called the 
attention of. the Jury to. the question as to 
whether or not. the -man bad taken these 


over.as his own ‘shares and took his own” 


risk, I think he. would not have landed 
them in the Court of "Appeal if he had 
called the attention of the Jury to that, 
or if the Judge acting as a Jury 
in this case had properly directed himself or 
called attention to the fact that this sum 
which they awarded, the absolute loss out 
of pocket, was the real measure of damages 
which Mr. Jamal the appellant here had 
suffered. 
k. (Their Lordships conferred). 

Sir Erle Richards was not called upon to 
reply, 


JUDGMENT. 


Loro Wrenpory.—Under six contracts 
made at various dates between April and 
August 1911 the plaintiff (the appellant) 
was seller to the defendants of certain 
23,500 shares at prices amounting in the 
aggregate to Rs. 1,84,125-10. The date for 
delivery was the 20th December 1911. 
The contract noctes contained a term 
providing that in the event of the buyer 
not making payment on the settlement 
day the seller should have the option of 
reselling the shares by auction, and any: 
less arising should be recoverable from the 
buyer. In some cases the words ran: “by 
auction ‘at the Exchange at the next 
meeting," dc. 

. By the 30th December the shares had 
fallen largely in value. On that day the 
vendor tendered the shares and asked 
payment of the -price, adding: “Failing 
compliance with this request by to-day our 
client will be forced to sell the said 
shares by public auction on or about the 
2nd proximo, responsible for all losses sus- 
tained thereby." The purchasers did not 
pay the sum demanded. They set up a 
contention that the seller was indebted to 
them on another transaction, and they sent 
cheques . for the differential sum of Rs. 
75,925-10, and called for a transfer of 
the shares. On the 2nd: January 1912 the 
seller repudiated the claim to a set-off, and 
repeated: “We have now to give you 
notice that our client intends to re-sell 
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these shares and to institute a suit against 
‘recovery of any loss which 
may result from that course.” The 
purchasers stopped payment of the cheques, 
and nothing turns upon the fact- that they 
were given. 

Negotiations ensued hetween the parties 
which extended to 26th February 1912, 


: On that day the seller, by his agents, 
wrote to the purchasers @ letter as 
follows:— 


"71, Phayre Street, Rangoon, 
"38th February 1912. 
x “Messrs. - Moolla Dawood and Sons. 
Dear Sirs, 


“We are instructed by Mr, A. K. A.S, Jamal 
that he had not hitherto taken any steps 
to enforce his claim against you for failing 
to pay for and take delivery of 23,500 
shares in the British Burma Petroleum 
Company, Limited, at your request, in order 
that his claim might, if possible, be settled. 
It now appears that no active steps are 
being taken to settle the matter but that 
much time is being lost. Our elieut will 
therefore now proceed to enforce his rights 
by suit unless the sum of Rs. 1,09,219-6 
is paid to him by way of compensation 
before the end of this week, 


“The amount claimed is arrived at by 
deducting Rs. 74,906-4, the value of 
23,500 shares at 4s. 3d., from Rs. 1,84,122-10, 
the agreed prie of the shares. 


"Yours faithfully, 
"ings AND Contuan.” 


The 4s, 3d. a share there mentioned was 
the market price of the shares on the 30th 
December. 


On the 22nd March the seller commenced 
a suit to recover Rs. 1,09,218-12 as 
damages . for breach measured by the 
difference between the contract price of the 
shares and their market price (4s. 3d. a 
share) on the date of the breach, the 
30th December 1911. This is (with a 
trifling variance) the same sum and 
arrived at in the same way as the 
Rs. 1,09,212-6 mentioned in the letter. 

Immediately after the letter of the 26th 
February 1912, viz., on the 28th February, 
the seller commenced to make sale of the 
shares. He sold them all at various dates 
from the 28th February onwards. In one 
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case the sale was at less than 4s. 8d. 
(viz. at 4e). In one case it was at 
4s. 3d. In every other case it was at a 
higher price. 

The decision under appeal is one which 
gives the purchaser the benefit of the 
inereased prices which the shares realised, 
hy giving him credit in reduction of the 
damages fcr the increased prices in fact 
realised over the market price at the 
80th December, the date cf the breach, 
The appellant contends that this is 
wrong. 


Their Lordships will first deal with the 
contractual term as to re-sale. Upon breach 
by the purchaser his contractual right to 
the shares fell to the ground. There 
.&rose a right to damages, and the stipulation 
In question was in their Lordships’ opinion 
only a stipulation that the seller might, 
if he thought fit, liquidate the damages 
by ascertaining the value of the shares at 
the date of the breach by an auction sale 
as specified. If the seller availed himself 
of that option he was not selling the 
purchaser’s shares with a consequential 
obligation to account to him for the price, 
but was selling shares belonging to the 
seller which the purchaser ought to, but 
failed to, take up and pay for in crder to 
ascertain what was the loss arising by 
reason of the purchaser not completing at 
the contract price. Their Lordships are 
unable to agree with the original Judge 
that the plaintiffs letters of the 30th 
December and 2nd January amounted to 
an election to take a measure of damages 
to be arrived at by a re-sale. Moreover, 
there never was any sale by auction under 
the option, Nothing turns upon this provision 
as to re-sale. 

The question, therefore, is the general 
question and may be stated thus: In a 
contract for sale of negotiable securities, 
is the measure of damages for breach the 
difference between the contract price 
and the market price at the date of the 
breach — with an obligation on the part of 
the seller to mitigate the damages by 
getting the best price he cau at the date 
of the breach—-or is the seller bound to 
reduce the damages, if he can, by 
subsequent sales at better pricesP If he is 
and if the purchaser is entitled to the benefit 
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of subsequent sales, it must also be true 
that he must bear the burden of subsequent ' 
losses. The latter proposition is in their 
Lordships’ opinion impossible, and the former 
is equally unsound. If the seller holds on 
to the shares after the breach, the 
speculation as to the way the market will 
subsequently go is the speculation of the 
seller, not of the buyer, the seller cannot 
recover from the buyer the loss below the 
market price at the date of the breach if the 
market falls, nor is he liable to the purchaser 
for the profit if the market rises. 

It is undoubted law that a plaintiff who 
sues for damages owes the duty of taking 
all reasonable steps to mitigate the loss 
consequent upon the breach and cannot 
claim as damages any sum which is due to 
his own neglect. But the loss to be 
ascertained is the loss at the date of the breac . 
Tf at that date the plaintiff could do something 
or did something which mitigated the damage, 
the defendant is entitled to the benefit of it. 
Stantforth v. Lyall (5) is an illustration 
of this. But the fact that by reason of 
the loss of the contract which the defend- 
ant has failed to perform the plaintiff 
obtains the benefit of another contract 
which is of value to him, does not entitle the 
defendant to the benefit of the latter con- 
tract. Yates v. Whyte (7), Bradburn v. Gr-at 
Weslern Railway 8) and Jebsen v. Hast and 
West India Dock Qo. (9). 

The decision in Rodocanacht v. Milburn (3),. 
that market value at the date of the breach is 
the decisive element, was upheld in the House 
of Lords in Williams Brothers v. Ed. T. Agius 
Limited (9). The breach in Rodocanacht v. 
Milburn (3) was breach by the seller to deliver, 
but in their Lordships’ opinion the proposi- 
tion is equally true where the breach is 
committed by the buyer. 


The respondents further contend that 
sections 73 and 107 of the Indian Contract 
Act, or one of them, is in their favour. As 
regards section 107 their Lordships are 
unable to see that it has any application in 


(7: (1838) 4 Bing (N. C.) 272; 5 Scott 640;7 L. J. 
C. P. 116; 44 R. R. 708; 132 E. R. 793. 

(8) (1874) 10 Ex l; 44 L. J. Ex. 9; 81 L. T. 464; 23 
W. R. 68. 

(9) (1875) 10 C. P. 200: 4t L. J. C. P. 18; 32 DL. T. 
321; 23 W. R. 624; 2 Asp. M, C. 605. 
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the present case. Tt deals with cases in 
which a seller has a lien on gonds or has 
Stopped them £n transitu. The section 
follows upon sections dealing with those 
subject-matters. "he present case is not one 
which falls under either of those heads, 
The seller was and remained: the legal holder 
- of .the shares. 

As regards section 73 itis but declaratory 
of the right to damages which has been dis- 
~ cussed in the course of this judgment. i 

Their Lordships find that upon the appeal 
the Officiating Chief Judge rested his judgment 
on a finding that the seller reduced his loss 
by selling the shares at a higher price than 
obtained at the date of the breach. This 
begs the question by assuming that loss 
means loss generally, not loss at the date of 
the breach. The seller’s loss at the date of 
the breach was and remained the difference 
between contract price and ‘market price 
at that date. When the buyer com- 
mitted this breach the seller remained 
entitled’ to the shares, and became entitled 
to damages such as the law allows. The 
first of these two properties, viz, the 
shares, he kept for a time and . subse-. 
quently sold them in a rising market, His 
pocket received benefit, but his loss at the 
date of the breach remained unaffected. 

Their Lordships will humbly advise His 
Majesty that this appeal ought to be allowed, 
and the orders in the original Court and in the 
Appeal Court discharged, and judgment en- 


tered for the plaintiff according to his, 


plaiut, and that the respondents ought to pay 
the costs in the Courts below and of this 


appeal. ~ 
Appeal allowed. 
Solicitors for the Appellant: Messrs. 
Arnold and Sons. 
Solicitors for the Respondents: Messrs. 


Bramall and White. 
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CALCUTTA HIGH COURT. 
LsrrERS Patent ÁPPEAL No 4 ov 1913. 
June 30, 1915. 

Present;—--Sir Lawrence Jenkins, Kr., Chief 
Justice, Justice Sir Asutosh Mookerjee, Kr., 
and Mr. Justice Richardson. 

Mohunt KRISHEN DOYAL GIR— 
PLAINTIFF—À PPELLANT 
versus 


IRSHAD ALI KHAN AND ANOTIIER—- 


DEFENDANTS — RESPONDENTS. 

Bengal Revenue Sales Act (XI of 1859), s 88 —Revenue 
sale of estate notin arrear, effect of—Suit for recovery— 
Limitation — Letters Patent, s. 15—Judgment, meaning 
of —Crim-nal Procedure Code (Act V of 1898), s. 145, 
order under, admissibility of  Evideuce-—— Admission, 
value of ~Limitation Act (IX of 1908), Sch, I, Art. 142 
—Qivil Procedure Qode (Act V of 1908), s, 98—Appeal 
— Difference of opinion on some points—Practice. 

Where a sbare of an estate, being in arrear of 
revenue was sold by the Collector undor Act XI 
of 1859 and was purchased by the defendant, who 
thereupon dispossessed the proprietor : 

Held, (Per Curiam), that Article 142 of the Limit. 
ation Act, 1908, governed the proprietor’s suit for 
md of its possession. [p. 972, col. 2; p. 978, 
col. 1. 

Per Jenkins, C. J.—Tl'he value iu fact of that which 
is in form au admission must depend upon the 
surrounding ciroumstances. [p. 971, col. 1.] 

Where there is no arrear of revenue in respect 
of an estate, there is no condition justifying its sale 
and a suit for setting aside the sale is not necossary. 
[p. 972, col. 2.] 

Per Mookerjee, J.—'lhe term ‘judgment’ as used 
in clause 15 of the Letters Patent signifies what 
is new understood by tho term “decree” or "order." 
iv. 973, col. '.] 

In the matter of the petition of Huruck Singh, 11 W. 
R.1lu? and Huruck Singh v. Yoolsee Ram, 12 W.R. 
458; 5B D. R. 47, referred to. . 

Where in an appeal the Judges of the Appellate 
Court are agreed that the decree of the Court below is 
erroneous to a certain oxtent, but as to the rest they 
are equally divided in opinion, the decree appealed 
from is bound to be reversed to that extent only 
but as io the rest ibis confirmed under section 98, 
Civil Procedure Code.  [p. 978, col. 2.] 

Husaini Begam v. Collector of Muzaffarnagar, 11 A. 
176; A. W. N (1889) 27; 18 Ind. Jur. 316; Jehangir v. 
Secretary of State, 6 Bom. L. R. 131 av p, 207, dis- 
tinguished. 

Appaji Bhivrao v. Shival Khubchand, 3 B. 204; 
Sri Gridhavijt Maharaj Tickait v. Purushotum, 10 €, 
814; Lala Surja Prosad v. Golab Chand, 27 C. 724; 
4 CO. W. N. 701; Ashutosh Roy v. Harinarain Singh, 
3 0. L. J. 143; Devachand v. Hirachand, 18 B. 449; 
Keshi v Pandurang v. Vinayak Hari, 18 B. 335; Bam. 
midi Bayya Naidw v. Bammidi Paradesi Naidu, 10 
Ind, Cas. 75: 21M. L.J. 344; 35 M, 216; 10 M. L. T. 
533, applied. 

Section 33 of Act XI of 1859 applies not only 
where tho sale has beon irregularly conducted, but 
also whero the sale has been illegal as held in 
contravention of an oxpress provision for excmption, 
but the ptinoíple has uy u pplication Where thé pru- 
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perty sold is not in arrear; the existence of an 
arrear is a condition precedent to the exercise of 
statutory authority by the Collector. A sale which 
is beyond the statutory authority vested in a 
Collector cannot prejudice the righis,of the pro- 
prietor. [p. 977, cols. 1 & 2.) 

Balkishen Das v. Simpson, 26 I. A. 151; 25 C. 883; 2 
OC. W. N. 518; Harkhoo Singh v. Bumsidhwr Singh, 25 
C. 876; 2 0. W. N. 360; Jogendra Mohan Sen v. Uma 
Nath Guha, 35 ©. 636; 8 C, L. J. 41; 12 0. W. N. 646; 
Mohomed Jan v. Ganga Bishun Singh, 10 Ind. Cas. 272; 
15 0. W. N. 443; 9 M. L. T. 446, 8 A. L. J. 480; 18 
Bom. L.R. 4.8; (1911) 2M. W. N. 2775; 21 M L. J. 
1148; 13 C. L. J. 526; 33 0.587 (P. C ); Ganga Pershad 
v. Irshad Ali, 13 Ind. Cas. 959; 16 C. L. J. 54; Hamid 
Hossein v. Mukhdum Raza, 32 C. 229; 9 0. W. N. 300; 
Indramani Dasya v. Priya Nath Qhakravarti, 21 Ind. 
Cas. 053: 18 OC. W N. 490; 18 C. L. J. 606, relied upon. 

A finding in the order of a Criminal Court under 
section 145, Criminal Procedure Code, is not admis- 
sible in evidence, though the order itself is admissible 
for a limited purpose, namely, to show the parties in 
dispute, the land in dispute, and the person declared 
entitled to retain possession. [p. 977, col. 2.] 

Dínomoni Chowdhrani v. Brojo Mohini Chowdhrant, 
29 ©, 157; 29 I, A. 24, 6 O. W, N., 386; 12 M. L.J, 
83, velied upon. 


Letters Patent Appeal against the decree 
of Mr. Justice Walmsley, dated the 5th 
December 1918, arising from difference of 
opinion between Mr. Justice N. R. Chatterjea 
and Mr. Justice Walmsley, in Appeal from 
Original Decree No. 410 of 1908, against the 
decree of the Subordinate Judge, First 
Court, of Gaya, dated the 10th June 1908. 

FACTS of the case appear from the judg- 
ment of Sir Lawrence Jenkins, C. J. The 
following is the supplementary judgment of 
N. R. Chatterjea, J., on the question as to 
the form of the decree to be drawn up in the 
case:— 

“This is an application on behalf of the 
appellant praying that a decree may be drawn 
up in the above appeal in accordance with the 
provisions of section 36 of the Letters Patent 
under the following circumstances. 

The appeal was heard by me sitting 
with Mr. Justice Walmsley. There was 
a difference of opinion between us, I was 
of opinion that the suit and the appeal 
Should be decreed in full, while Walmsley, 
J., was of opinion that the decree of the 

“Court below should be ‘reversed only toa 
small extent. The appeal having turned 
entirely on questions of fact no reference 

“ gould be made under the proviso to section 
98 of the Code. Then the question arose 

' as to the decree to be prepared on the 
judgments... There was no time for having 
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the question argued fully" as it was on` 
the 4th September, the last day of sitting 


of the Court before the vacation, and Mr. . 
be a; 


Justice Walmsley was to cease to 
Judge of this Court from the next day. 

Under these circumstances, we, intimated . 
that no decree would be jc ted 


"u 


and. 


that the parties might take such steps as 


they thought proper. On the re-opening, 
of the Court after the vacation the present 
application was made on behalf . of the’ 


appellant on the 19th November and the, 
parties have since been heard in the matter. ' 
An objection was raised on behalf of the 


respondent that I have no power to hear 


the application and that an order having 


been made both by Walmsley, J., and 
myself that no decree would be prepared, 
I alone have no power to decide whether 


any and what decree should be drawn up. 


But the note made by the Bench Clerk 
that no decree will be prepared was made 
by him for the information of the office, 
which I understand does not receive. a. 
judgment without a decree. 


me. However that may be, every judgment 
must be followed by a decree and an order 
made by Walmsley, J., and myself can be 
set aside on an application for review by 
me sitting alone now that Walmsley, J., 
has ceased to be a Judge of this Court. 
It is true the present application is not 
in terms an application for review, but it 
was filed within the period allowed for an 
application for review and bears the proper 


Court-fee. Under the circumstances, the 
application may be treated as an appli- 
cation for review of the order. 1 am 


accordingly of opinion thatI have got the 
power to hear this application and that I 
ought to direct a decree to be drawn up.  '. 

Then the question is, how: is the decree 


to be drawn up on the judement in this 
case. Section 998 of the Civil Procedure 
Code provides that when an appeal is 


heard by a Bench of two or more Judges, 
the appeal shall be decided in accordance 
with the opinion of such Judges or of 
the majority (ifany) of such Judges and 
where there is no such majority which 
concurs in a judgment varying or revers- 
ing the decree appealed from, such decree 
shall be affirmed. It is contended on behalf 


The note 
was not signed by Walmsley, J., nor by 
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‘of the appellant that whereas in the 
present case the appeal is heard by a 
Bench of two Judges and one Judge is 
for reversing the decree of the Court 
.below in its entirety and the other is for 
varying it, there is and there can be no 
majority concurring ina judgment, varying 
or reversing the decree appealed’ from, 
and that such a case is not contemplated 
by section 93 of the Code. It is also 
contended that section 35 of the Letters 
Patent is superseded by section 98 of the 
Code only where the provisions of the 
latter section are applicable and that section 
33 of the Letters Patent is applicable to 
cases not provided for by section 98 of 
the Code. There can be no doubt that 
section 86 of the Letters Patent would 
be applicable to cases not provided for 
by section 98 of the Code, but section 
98 is the only section dealing with appeals 
and I am of opinion that it applies to a 
case like the present. The effect of the 
first two paragraphs of section 98 seems 
to be this. Where there are two Judges 
and they agree, the decision shall be in 
accordance with their opinion. Where there 
are more than two Judges and there is 
a difference of opinion among them, the 
‘decision shall be according to the opinion 
of the majority, for instance, in a Bench 
consisting of three Judges where two are 
‘of one opinion and the third is of a 
different opinion. Where the Judges ot a 
Bench consisting of four Judges are equally 
divided in opinion, there is no majority 
and in such a case, the decree of the Court 
below shall be confirmed. Similarly it 
“seems to me that in a case of two Judges 
being equally divided in opinion, there 
cannot be any majority and in such a 
case also the decree cf the Court below 
Should be confirmed, in other words, in 
all cases where there is or can be no 
majority, the decree of the Court below 
should be confirmed. But this would be 
the result where one of the Judges is for 
reversing or varying the decree and the 
other for entirely confirming the decree 
of the Court below. Where, however, 
one of the Judges is for -reversing -the 
decree of the Court below in its entirety 
and the other for reversing it to some extent 
(as- in the- present case), 1. think- the- 
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decree of the Court below cannot be en- 
tirely confirmed. There may be cases 
where one of the two Judges is of opinion 
that the decree of the Court below should 
be entirely reversed and the other may 
be of opinion that it should be reversed 
to the extent of 15/106hs.^' Again. ina case 
heard by a Bench of three Judges, one 
of the Judges may be of opinion that 
the decree should he reversed in its 
entirety, the second Judge may be of 
opinion that it should be reversed to the 
extent of one-half and the third to tha 
extent of ith only. In these cases, the 
decreas of the Court below cannot, I think, 
be entirely confirmed. ‘Such cases seem to 
fall under the first paragraph of section 
98 of the Code, and in the illustrations 
put above, the two Judges, having agreed 
to the extent of 15/16ths and the three 
Judges having agreed tö. the extent of 
ith, it may be said that there was 
concurrence to that extent and the decree 
of the Court below should be reversed or 
varied accordingly. 

There is no decided case on the point. In 
the case of Gossami Sri Gridharjiy. Romanlalji 
Gossami (1), the judgment of the Judge in 
accordance with that of the Court below 
prevailed. But in that case although the 
senior Judge was for reversing the decree 
of the Court below to some extent, the 
other Judge was of opinion that the 
decree of the Court below should be 
entirely confirmed. That case, therefore, 
does not cover the present. The construc- 
tion I have placed on the section would 
meet such a case as the present and 
seems to ma to be a reasonable construc- 
tion. Iam accordingly of opinion that the 
decree of he Court below should be reversed 
to the extent to which both Mr. Justice 
Walmsley and I were agreed that it 
should be reversed. The plaintiff's title to 
l-anna 6-dams 5-cowrts share of the property 
in dispute will be declared and he will 
recover possession to the extent of the 
said share. The restof the plaintiff's claim 
will be dismissed. Each party will hear 
his own costs in both Courts; that having 
been the opinion of both of us, let a decree 
be prepared accordingly.” Jd 


(1) 11 0. 8 at p. 10 (P. C) 16 LA. 197,13 Ind 
Jur, 215-5 Sar, P. C. J. 360. ; 
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Babus Umakalt Mukerjee, Atul Chandra 
Dutt and Sailendra Nath Palit, for the 
Appellant. 


Babu Joges Chunder Roy and Moulvi Maham- 
mad Mustafa Khan, for the Respondents. 


| JUDGMENT. 

Jenkixs, C. J.—This suit was instituted by 
Mohunt Krishna Doyal Gir against Irshad Ali 
Khan and Ali Nabi, and by the plaint a 
declaration is sought that the plaintiff is 
owner of 13 annas of Haria asli mai 
dakhilt, Pargana Shergati under  kobalas 
dated the 21st February 1888 and 21st 
February 1889, and under an zara of 12th 
March 1889 and a kobala of the 25th July 
1904 is owner of 1 anna 6 dams and 
5 cowris and Zaradar of lanna 13 dams 
15 cowris. In other words, he seeks to establish 
his present right to 16 annas in one capacity 
or the other and on the strength of this 
he prays that his possession of the 16 
annas may be confirmed or restored to him. 
This suit was heard by the Subordinate 
Judge, first Court, Gaya, by whom it was 
dismissed. The appeal was heard by N, 
Chatterjea and Walmsley, JJ, who agreed 
sofarthatthey passeda decree in the plaintiff’s 
favour to the extent of the Lanna 6 dams 
5 cowrts. But as to the rest they were at vari- 
ance, for while Chatterjea, J., was for decree- 
ing the plaiftiff’s claim in its entirety, 
Walmsley, J., was fordisallowing therestof his 
claim. A decree was accordingly drawn 
up and signed in accordance with the view 
of Walmsley, J. The plaintiff has appealed 
from so much of the decree as is not in 
accordance with the concurrent judgments 
of both the learned nudges. Certain 
preliminary objections were overruled and 
we have heard the case on the merits, 


."In Pargana Shergati, Zilla Gaya, there 
is a taluka named Khaiva which belonged 
in equal shares to Nabi Bukhsh Khan and 
Mobammed Bukhsh Khan. 


On the death of Nabi Bukhsh his 8 annas 
admittedly devolved or was treated as having 
devolved as to 5annason hisdaughter Hussaini 
Bibi and as to 8 annas on Mohammed Bukhsh 
and, his children. Itis common groun: that 
the 8 annas of Mohammed in certain 
villages forming a part of Taluka Khaira 


passed to the plaintiff under the sale-deed 
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of the 21st February 1888, that the 5 annas 
of Hussaini so passed under the sale-deed 
of the 21st February 1889, and that 
the remaining 3 annas passed for a limited 
interest under the ciara of the 12th March 
1889, The plaintiff maintains that among 
the villages that so passed to him was 
Harya Monar. This the defendant Irshad 
Ali Khan contests, and this dispute is the 
question involved in this litigation. Irshad 
Ali Khan claims to be the owner of Haria 
Manar by virtue of a revenue sale to the 
defendant Ali Nabi as his benamdar, and 
it is not dispnted that he acquired this 
property unless the plaintiff is able to make 
good his claim that the property was 
assured to him and that it was included 
in the separate account opened in the name 
of his benamdar, Bishendhari. 


First then I will deal with the question 
whether Haria Manar did or did not pass to 
the plaintiff. 

This has been treated in the discussion 
before usas dependant onthe true construction 
of the sale-deeds of zist February 1888 
and 1889. The parcels are described in 
the first of these two deeds as follows:— 


“8 annas out of 16 annas of each of 
the Mouzahs, Chuahar, Majhar, Dangrajari- 
bigha, Mairakhap and Jaigir Harya, Pargana 
Shergati, District Gaya, appertaining to Taluk 
Khaira ma: with hamlets Chuck, Chukukats, 
Tola, and Maijra known by distinct names 
or otherwise the touze number and jumma 
suddar whereof are given below in the 
thakbust map prepared by the compass 
which has up to date been held and possessed 
by me without the co-partuership of or 
interference by any one else." And then 
there follow general words that may for 
the present purpose be disregarded. Then 
at the foot of the deeds are these words:— 
"Mortgaged properties 8 annas out of 16 
aunas of each of the Mouzahs (1) Chuahar, 
(2) Majhar, (3) Dangrajaribigha, (4) 
Mariakhap, and (>) Jaigir Harya mat with 
hamlets, Ohucks and  Chakukats, known 
by distinct names or otherwise, Tolas . nd 
Maijras appertaining. to Taluka Khaira, 
Pargana Shergati, District Gaya." Then 
there is this: “Property sold—eight annas 
out of 16 annas of each of the Mouzahs 
Ohuahar, Majhar, Dangrajaribigha, Meirakhap 
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and Jaigir Harya appertaining to Taluk 
Khaira, Pargana Shergatl, District Gaya.” 

The only other matter to which I 
need refer is the recital of a prior mortgage 
of "shares of Mouzah Jaigir Harya.” Much 
the same sort of description is to be found 
in Musammat Hussaini Bibis sale-deed of 
the 31st July 1884. There is a recital of 
negotiations for the sale of 5annas out of 
the entire le annas of Jaigir Harya and of 
shares of certain mouzahs. 

This is followed by a description of the 
parcels in the operative part of the sale- 
deed in these terms: "5 annas out of the 
entire 16 annas of Mouzah Jaigir Harya” 
and so forth. In.the description of the 
property sold at the foot of the instrument 
is Five annas out of the entire 16 annas 
of Mouzah Jaigir Harya", and so forth. 
Under the heading of Government Revenue 
of the property sold is written "Jaigir 

. Harya, Rs. 33-15”, and the description of 
the property at foot is “Five annas of 
Mouza Jaigir Harya.” What then is it 
that passed under the description "Mouzah 
Jaigir Harya?” To answer this it is 
necessary first to go back to the Revenue 
Survey of 1843-44. There we find two 
separate maps, one of Jaigir and the 
other of Harya. In these maps each is 
treated as a mouzah, Harya lying to the 
north and Jaigir to the south. 

The full name of Harya according to the 


map is Harya Bank Unair Churwadee 
Choor. Its area is shown as 786 a. 
8r. 22p. The village is described as not 


inhabited and of the Jand only 100 bighas 
were cultivated, the rest being jungle. 
The area of Jaigir in its map is given 
as 3346, of which 400 bighas are said to 
be cultivated. The village is described as 
inhabited. In the Mahalwar Register we 
find grouped together Jaigir Harya, Soonwar 
Mat zamin Pirtabal, and Pukureah gamin 
Churadih Chardaha suowm hissa as one unit 
with an area of 4,515a.-lr. 3p. The composi- 
tion of this area has become apparent in the 
course of the discussion before us. Separate 
maps of Soonwar and Pukureah have been 
produced by the respondents in which the 
areas of these two items are shown as 
253 and 119 acres respectively and it is 
thus that the area of 4,516 acres is reached. 
In a word, then, this is what appears from 
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an examination of the Survey proceedings. 
Four separate maps are given of Jaigir 
Harya, Soonwar and Pukureah and to 
this extent they are treated as 4 distinct 
mouzahs. But it further appears that in 
the Mahalwar Register they were grouped 
together as a single composite unit having 
a single area of 4,516 acres, a figure which 
corresponds with the sum of the areas of 
the several items Jaigir Harya, Soonwar 
and Pukareah. Though Jaigir and Harya 
are contiguous Soonwar and Pukureah are 
at some distance away from them, the one 
lying to the north-west and the other to 
the south-west of Jaigir Harya. 

And it muy be observed of these last two 
that as things stood at the survey, Jaigir 
was the more important by reason of its 
larger area and its being inhabited So 
far then as the survey materials go they 
lend themselves to the idea that the 
expression Jaigir Harya would mean the 
two items of the composite unit bearing 
those names, Harya being in the nature 
of an appanage to Jaigir, the paramount 
member of the group. 


This brings me to certain registration 
proceedings. On the 26th April 1877 an 
application was preferred by Mohammed 
Bukhsh Khan for registration ard mutation 
of names. One of the items there mentioned 
is  Jaigir Harya Soonwar Bang zamin 
Chowaddih 8 annas—-Pukureah Chardaha 
gami» Partapi 8 annas.” On this the 
record-keeper on the 27th August 1878 
submitted his report, stating that the under- 
mentioned areas were recorded with separate 
areas. Among these  mouzahs was "Jaigir 
Harya Soorbang zamin Partapi Pukureah 
zamin Jorwadih Khurd 1/6th share 45163. 
lr. 3p.” 


On the 21th of July 1878 a joint 
hissawari petition was presented in which 
Jaigir and Harya Monwar main zamin 
were separately described and it was 
followed by the Land Registration decreo 
of the 28th April 1879 in which Mouzah 
Jaigir and  Mouzah Harya Monwar are 
shown, On the 12th March 1886 Musammat 
Hussaini Bibi presented a petition for 
opening a separate account, 

Among the items in the Schedule to ber 
petition is the following: 


*^. 
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“Mouza Jaigir Harya, Soorbang zamin 
Partapi Pukureah zamen of Chorwadih.” The 
Government Revenue of the entire 16 annas 
is stated to be Rs. 108 odd and the applicants’ 
proportionate share Rs, 33-15, while the area 
is described as 4,516a. lr. Sp. This 
statement of the Government Revenue 
agrees with the description in Musammat 
Hussaini Bibis sale-deed while the area 
inclades Harya as well as Jaigir. 
Moreover it is inconceivable that the 
application shoild not have extended to 
Harya, and yet it only did so if Harya 
be included in the description “Mouzah 
Jaigir Harya.” On the 10th July 1888, 
after the purchase from Mohammad 
Bukhsh,  Bishendhari Gir applied for 
registration. The name of the mouzai is 
given as Jaigir Harya. The record-keeper's 
teport is that to Mahal Khaira appertained: 
*Mouzah Jaigir Harya Monwar together 
with zamin and other mouzahs." 


The order to the record-keeper dated 
31st December 1688 directed entries to 
be made and the entry as to the 
proprietary right and share was "8 annas 
of Mouzah Jaigir Harya Monwar together 
with samin,” a description that appears 
twice in the Schedule to the order. 

On the 7th June 1589, after the 
purchase from Musammat Hussaini, 
Bishendhari Gir again applied for 
registration and mutation of name, There 
the description is "Mouzah Jaigir Harya” 
which is repeated by the record-keeper. 
In a decree of the 9th September 1889 
the specification of interest is “5 
annas each .Jaigir Harya Dangrajaribigha, 
dio.” In an amended petition of 16th 
January 1290 the description is Jaigir 
Harya Monwar together with erazi. The 
sadar jama is given as Rs. 100 odd but 
the description of the proportionate area is 
obviously. erroneous, and does not tally 
with the entire area which is correctly 
described. The error can probably be traced 
to a misplaced reproduction of what is shown 
in Hussaini Bibi’s petition. 


“On the 5th June 1890 it was ordered that 
Separate accounts be opened. This was 
done after the record-keeper had reported 
that the-petition fulfilled the requirements 
of section 70 and that the proportionate 
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amounts of Government Revenue as stated 
by the petitioner were correct. The sadar jama 
of the joint share was reported to be 
Rs. 3,3¥d-15-0, and that represents the 
difference between the Rs. 1,043-5-0 shown 
in Hussaini Bibi’s petition as her proportionate 
share of Government Revenue and the 
sadar jama of Rs. 4,487-40 shown in 
the endorsement on the back of that 
petition. 

On the 5th August 1893 Bishendhari 
Gir preferred a petition for the inclusion of 
"s. 1,020.13, the nizamat for the separated 
share of Musammat Hussaini Bibi and 
others, in the male share and tbe 
description there given is “Mouzah Jaigir 
Harya.” 


Then there are the Registers of 1900. 


‘They are not the originals but transcripts 


and their value as throwing light on the 
problem before us is materially discounted 
by their manifest inaccuracy. 

Thus this Collectorate Register gives 79 
acres as the area of Jaigir and 4,516 acres 
as that of Harya though it is known that 
these areas were 3,356 and 786 acres 
respectively, Moreover we further know 
that 4,516 acres was the area of the 
composite unit Jaigir Harya, Soorbang and 
Pakureah. Another instance of hopeless 
error in this new register is furnished by 
the area attributed to Kahudag. 


In view of these matters I am not 
disposed to place any great reliance on the 
fact that in this register there is separate 
mention of Jaigir Harya Manar and Harya 
Manar, or to regard it as materially 
assisting the defendant’s case. And I am 
the more confirmed in this view by the 
obvions and surer indication of the contents 
of these earlier registers afforded by the 
several reports of the record-keepers to which 
I have alluded. The original registers are 
not forthcoming for they have been 
destroyed. 


In the. proclamation of the 28th April 
1904, Jaigir Harya Manar 3 annas is named 
and Harya Manar including the land 16 
annas, and the same descriptions are found 
in the plaintiffs sale certificate of the 
22nd September 1904. But they do not 
appear to me to add anything to the 
strength --of the -case against. the. plaintiff 
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in view of the earlier matters that I have 
narrated. If they were taken-from the 
erroneous register as is surmised, the error 
gains nothing by repetition. 

“A stronger. circumstance, however, in the 
defendant’s favour is to be found in certain 
execution proceedings to which I will now 
allude. A suit on a mortgage had been 
instituted by one Baijnath Singh and others 
against Mohammed Bukhsh and others, of 
whom Bishendhari 
mortgage and suit ineluded 
things the properties purchased by him. The 
suit ended in a compromise under which the 
properties purchased by Bishendhari were 
exempted from the operation of the mortgage 
and the decree was limited to the rest of 
the properties then in suit. Subsequently, 
Mohant Krishna Doyal 
in this suit, obtained an assignment and 
on the 4th of September 1907 applied for 
execution of the mortgage-decree. In his 
application he included among other items 
a 9and odd annas share of Harya Manar 
maizamin notwithstanding the exemption. 


This is not unnaturally claimed by the 
defendant as an admission that the exemption 
did not extend to Harya though it did to 
Jaigir, and that it is in form such an 
admission must, I think, be conceded. But 
the value in fact of that which is in 
form an admission, must depend on the 
surrounding circumstances; and though we 
have no explanation from the witness-box 
of how Harya came to be included in this 
application of the 4th September 1907, 
it -is significant that the plaint in the 
present suit which specifically and exclusively 
contends that Harya had passed to the 
plaintiff under the sale-deeds, was filed 
only two days later, on the 6th September 
1907. One may speculate as to the 
explanation, and wonder whether the inclusion 
of Harya in the execution application was 
due to a lack of care or an excess of 
caution, to-an oversight or to a prudent 
design to: have a ‘second string- to the 
Mohant’s bow; but the materials before 
the Court’ do “not permit of any sure 
conclusion as to this. - A comparison, however; 
of the dates : to my mind is destructive 
of the idea that the execution proceedings 
amounted to any ahandonment of the position 
asserted by the plaintiff in this suit, or can be 
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regarded as any real admission that Harya 
had not passed to the plaintiff. At its worst 
if is an indiscretion. But it is not enough for 
the plaintiff to show that Harya was 
assured to him: he must show a separate 
account in his favour. The Court’s decision 
cn this must be largely dependent on the 
view it may form as to the title. If title 
is not shown almost of necessity there 
could be no ssparate account. But if title 
be shown, there would in the circumstances 
of this case be a strong bias in favour of 
a separate account. 

I have already described the plaintiff's 
applications for separate registration in 
discussing what it was that passed to him. 
From those proceedings it is apparent that 
thereon 
were appropriate and should have resulted 
in the separate registration sought and 
directed. It is, however, contended that the 
actual entries made related only to Jaigir 
and not to Harya, and in support of this 
the defendant points more particularly to 
the heading “Harya Manar” in the register 
and the absence of any entry in the plaint- 
iff’s favour. But as I have already point- 
ed out, this, register does not purport to 
be more than a transcript of the register 
in which the original entries were made 
and is patently incorrect. 


And apart from that, even in this register 
the heading under which the plaintiff’s name 
is entered is village Jaigir Harya, Manar, 
and were it not for the lator entry “Village 
Harya Manar maizamin” it could hardly 
be doubted that the first heading referred 
to Harya as well as Jaigir and was the 
appropriate place for making” the entries 
directed. How this later entry came to be 
made does not clearly appear, though it may 
be easy to guess. But this at any rate 
seems clear, that it was not made until 
1604 and an examination of the original 
register shows it was made after the entry 
of Jaigir Harya Manar. ‘There is oral evi- 
dence as to Jaigir being popularly known 
as Jaigir Harya; but it is far from convincing 
and cannot be regarded as of the 


same 
value as the documentary evidence. This 
was ‘fully recognized in the presentation 


of liis case by the learned and experienced 
Vakil who represented the defendant... And 
after all is said and done the salient fact 
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stands out that apart from the recent 
register no instance can be pointed out 
where Jaigir alone is called Jaigir Harya. 

The conclusion: to which I come is that 
the opening of a separate account in 
respect both of Harya and Jaigir was 
sought and directed, and that this was 
intended to be carried out and in fact 
was carried out by opening an account 
with the heading "Jaigir Harya Manar” 
or some such composite title. Therefore I 
hold that the plaintiff has established title to 
Harya and a separate account commensurate 
with his title. 


I have so far dealt with the title under 
the two  kobalas of February 1888 and 
1889 and not with that under the jara. 
And in view of the defendant’s admission 
before us I need not discuss this zara and 
its operation, for it was conceded by the 
Vakil for the respondent that the title under 
the jara would follow that under the kobalas. 
- In fact the ijara title was in no way discussed 
by him. 

The next point made by the defendant 
is that the suit is barred by limitation 
inasmuch as it was not brought within 
12 years of the plaintiff's dispossession. 

. This is essentially a case where the 
Court’s view of possession would naturally 
be influenced by its view as to title. As 
the Subordinate Judge and Walmsley, J., 
thought title had not been established, it 
followed almost as of course that they con- 
sidered possession not proved having regard 
to the circumstances of the case. Chatterjea, 
J., having come to a different conclusion as 
to title, differed naturally as to possession. 
And at this point I would digress for the 
purpose of pointing out that the parties 
placed much more ample materials before 
Chatterjea, J., and Walmsley, J., than before 
the Subordinate Judge and of this we have 
reaped the benefit. 


There were proceedings under section 
145, Criminal Procedure Code, and it was 
there held that though the present plaintiff's 
men realized rent from the village down 
to the dasahra of 1904, the defendant was 
in possession at the commencement of the 
proceedings under section 145. This is 
the dispossession of which the plaintiff 
complains. 
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The position ss to 
simple one. The defendant does: not, and 
indeed cannot, suggest that he was in 
possession before his purchase, and that was 
well within the period of 12 years prior 
to the institution of this suit. At the same 
time there is absolutely no evidence that 
Mohammad Bukhsh and Hussaini were in 
possession during the period subsequent to 
the plaintiffs purchase. Such evidence as 
there is supports the plaintiffs possession 
and in the view I take this is in accordance 
with the title. i 

The Subordinate Judge and Walmsley, J., 
ascribe much value to tbe absence of Harya 
tenants from the plaintiffs side, but they 
seem to overlook that in the circumstances 
this was in accordance with their in- 
terest. 

On the other hand it is, I think, a just 
and shrewd remark of Chatterjea, J., that 
the admitted absence of a cutchery at Harya 
Manar for collection of rent is far more 
important than the evidence of any number 
of witnesses. And I must say that the 
evidence of witnesses, who would account 
for the absence of their rent receipts by the 
action of the high winds, is not calculated 
to inspire confidence. 

As a final point the defendant suggested 
that the suit should have been for setting 
aside the sale and if so framed, it would 
have been far beyond the statutory period 
of limitation. And in this connection Gobind 
Lal Hoy v. Ramjanam Misser (2) was cited 
to us. But the argument overlooked or 
disregarded the fundamental distinction bet- 
ween the circumstances of that case and of 
this, and in particular failed to notice that 
if, as I hold, the plaintiff has made out his 
title to any separate account there was no 
arrear in respect of Harya and ng condition 
justifying a sale. 


possession is a 


The result then is that in my opinion the 
decree of Walmsley, J.. should be modified 
and a decres passed in the plaintiff's favour 
declaring his title as prayed and establishing 
his possession. The defendant must pay the 
costs of the suit and appeals including the 
costs of, and incidental to, the Collectorate, 
documents being brought to this Court for 


(2) 20 I. A. 165; 21 0.70. 


Vci; XXXI] 


KRISHEN DOYAL GIR V, IRSHAD ALI KHAN, 


the purpose of the hearing of the ap- 
peals. 

MookERJEE, J. —This is an appeal by the 
plaintiff in a suit for recovery or 'con- 
firmation of possession of land on declara- 
tion of title thereto under three conveyances, 
dated 71st February 1888, 21st February 
1889 and 25th July 1904, and a usufruc- 
iuary mortgage dated 12th March 1889, 
The trial Court dismissed the suit on the 
ground. that the plaintiff had failed to prove 
his title and possession. On appeal to this 
Court, Mr. Justice N. Chatterjea held that 
the plaintiff had proved his title and pos- 
session and was entitled to a decree in 

- full. Mr. Justice Walmsley held, on the 
other hand, that the plaintiff had proved 
his title by purchase to the extent of l. 
anna 6-dams 5-cowris share only under 
the conveyance of the 25th July 1904, 
and was entitled to a decree in respect 
thereof. These judgments were delivered 
on the 4th September 1913. Onthe 5th 
December 1913, Mr. Justice Chatterjea 
directed that a decree be drawn upto the 
effect that the plaintiff do recover possession 
of lanna, 6-dams, 5-cowris share las to 
which both ‘the Judges wére agreed that 
the decision of the primary Court was er- 

. roneous), and that the suit do stand dis- 
missed as to the: remainder of the claim. 
On the 22nd December 1913, the plaintiff 
preferred the present appeal under clause 
15 of the Letters Patent. When this appeal 
came on for hearing on the 29th April last, 
two preliminary points were raised, one on 
behalf of the respendent, the other on 
behalf of the appellant. These objections 
were overruled as untenable. The respondent 
contended that the appeal had been lodged 
out of time, as the memorandum had been 
presented after the expiry of thirty days (the 
period prescribed in this behalf by the rules of 
the Court) from the date of the delivery of 
the judgments, and reference was made to 
the decisions in In the matter of the petition of 
Huruck Singh (3) and Huruck Singh v. Toolsee 
Ram Sahco (4). There is plainly no substance 
in this contention. The term ‘judgment’ as 
used in clause 15 of the Letters Patent 

signifies what is now ‘understood by the 


(3) 11 W. R. 107. 
(4) 12 W, R. 458; 6 B. L, R, 47. 
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term ‘decree’ or ‘order.’ The decree in the 
present case was not drawn up till the 5th 
December 1918, and the appeal was lodged 
within thirty days from that date. Inany 
event, this is clearly a case where the 
Court should, iu the exercise of its discre. 
tion, extend the period for presentation of 
the appeal. There is consequently no sub- 
stance in the preliminary objection taken by 
the respondent. The preliminary point raised 
by the appellant turned outon examination 
to be equally illusory, The appellant con- 
tended that the decree should have been 


“drawn up in accordance with the judgment 


of the senior Judge, and referred to the 
decisions of Husaini Begam v. Collector of 
Muzaffarnagar (5) and Jehangér v. Secretary 
of State (6).. There is no foundation for 
this argument. The Judges of the Division 
Bench were agreed that the decree of the 
Subordinate Judge was erroneous in respect 
of the share covered by the conveyance 
of the 25th July 1904, With regard to 
this share, the decree was thus bound 
to be reversed under sub-section (1) 
of section 98, Civil Procedure Code. 
In respect of the remaining share, the 
Judges were equally divided in opinion; 


Mr. Justice Chatterjea thought that the 
decree should be reversed while Mr. 
Justice Walmsley thought that the 


decree should be aifirmed. Consequently 
there was no majority in favour of a reversal 
of the decree, and to this extent, the decree 
was bound to be confirmed under sub-section 
(2) of section 98, Civil Procedure Code, 
Appaji Bhivrao v. Shivlal Khubchand (7), 
Sri Gridharigt Maharaj Tickait v. Purushotum 


(5), Lala Suraja Prosad v. Golab Chand 
(9), Ashutosh Roy v. Harinarain Singh 
(10), Devachand v. Flirachand (11), Keshav 


Pandurang v. Vinayak Hari (12), Bammidi 
Bayya Naidu v. Bammidi Paradesi Naidu 
(13). Tbere was thus no room for the 
application of clause 36 of the Letters Patent 


(5) 11 A, 176; A. W. N. (1889) 27; 13 Ind. Jur. 316. 
(6) 6 Bom. L, R. 131 at p. 207. 

(7) 8 B. 204. 

a) 10 0, 814. 

(9) 27 C. 724.4 0. W. N. 701. 

(10) 8C L J. 143. 

(11) 13 B. 449, 

Qu 18 B 855. à 
(13) 20 Ind. Cas. 75; 35 M. 216; 21 M. L. J, 844; 10 
M, L, T. 633. 
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and it follows that the decree has been 
correctly drawn up. But from another point 
of view, theobjection taken by the appellant 
is unsubstantial. Even if it were well founded 
and we directed that a decree be drawn up in 
accordance withthe judgment of the senior 
Judge, the defendant would forthwith appeal 
from such decree, and on such appeal, the 
merits of the controversy would require exa- 
mination. There is thus no escape ultimately 
from an investigation of the question in dis- 
pute between the parties—and that question 
in ‘Substance is, whether, under the deeds 
mentioned, the plaintiff purehased only 
one village Jaigir or two villages Jaigir 
and Harya and had these included in a 
separate account opened at his instance under 
the provisions of the Revenue Sale Law. 

The history of the title alleged by the 
plaintiff may be briefly narrated. On the 21st 
February 1888, the plaintiff purchased from 
Mahomed Bux, one of the admitted proprietors 
of the disputed property, an eight-annas share 
in Jaigir Harya. On the 21st February 1889, 
he purchased a five-annas share from Hussaini 
Bibi, another admitted proprietor. On the 
12th. March 1589, he took a usufructuary 
mortgage of three-annas share from Mahomed 
Bux, who acted in this transaction for himself 
and on behalf of his infant children, who, it 
is not disputed, were jointly interested in that 
share. There were then proceedings before 
the Revenue Authorities for registration of the 
name of the plaintiff and the separation of the 
share acquired by him; to these reference will 
presently be made. On the 30th May 1904, 
the residuary share of the estate was sold for 
arrears of revenue and was purchased by the 
‘defendant in the name of Ali Nabi. On the 
25th July 1904, the plaintiff purchased from 
‘Ali Nabi l-anna 6-dams 5-cowrzs share of Jai- 
‘gir and Harya, and with reference to this 
share, Chatterjea and Walmsley, JJ., have 
agreed that the plaintiff is entitled to succeed. 
No further reference need be made to this 
share, as there is not and could not 
‘have been an appeal by the defendant. 
The questions in controversy now are, 
first, whether the plaintiff has, under 
the other transactions mentioned, ac- 
quired a good title to 18.annas share 
as proprietor, and to l-amna 13-aams 15- 
cowris share as usufructuary mortgagee, of 
both Jaigir and Harya, as the plaintiff 
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asserts, or of Jaigir alone asthe defendant 
contends; and, secondly, whether, if the 
first question is answeredin favour of the 
plaintiff, his share of Harya was constituted 
into a separate account as he maintains 
or remained merged in the residuary share 
as the defendant alleges. 

- To determine what the vendors and mort. 
gagors of the plaintiff intended to transfer and 
did transfer to him in 1888 and 1889, we must 
look to the deeds themselves. The descrip- 
tion given there may be compendiously 
stated as Mouzah ‘Jaigir Harya. To ascer- 
tain the meaning of this expression, we 
must look back to the antecedent transactions 
in respect of Jaigir and Harya.. We have 
in the first place the Revenue Survey Maps of 
1843-44 when the mouzahs comprised ir 
Pergana Shergati were surveyed and 
delineated by Sherwill We find that at 
that time there were two mouzahs, Jaigi 
and Harya; the latter lay towards the 
north of the former. Jaigir was ar 
inhabited village and comprised 3,356 acres 
(equal to 5,370 bighas); only 400 bigha 
were cultivated and the rest were described 
as hilland jungle. Harya was uninhabited 
its area was 786 acres (equal to 1,26: 
bighas);only 100 bighas were under cultivation 
the remainder was jungle. There is nothing 
to indicate that Mouzah Jaigir was at thal 
time known by the appellation Jaigir Harya 
on the other hand, the map of Harys 
shows that the southern portion thereof wa: 
in different parts known by different loca. 
names, Bank Unair Churwadee, Choor, whicl 
all appear on the map of Jaigir and in the 
heading of the map of Harya. We nex 
have proceedings before the Revenu 
Authorities after the Land Registration Ac! 
of 1876 had come into operation. The 
application by Mahomed Bux for registratior 
of his name, made on the 26th April 1877 
treats Jaigir and Harya as distinct mouzahs 
but it is noteworthy that these two mouzah. 
are linked with two others, namely, Sowa Bank 
and Pakuria and the aggregate area of the fou: 
mouzahs is stated to be 4,516 acres. Thi 
has been verified before us and foun 
correct on a reference to the Survey Map, 
of Sowa Bank (or,Sooibang) and Pakuria 
the approximate areas of the four village 
are 3,356, 786, 253 and 119 acres respectively 
No explanation is available at this distance 
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of time as to how the four mouzahs came 
to be linked together; what had transpired 
between 1843 and 1877 is absolutely 
unknown. Two of these villages, namely, 
Jaigir and Harya, are contiguous to each 
other and may be deemed to lie between 
one set of boundaries; the other two, however, 
were distinct and separate parcels situated 
at some distance, one to the north-west, 
the other to the south-west. But whatever 
the history of the matter may be, the fact 
remains that in 1877 Jaigir and Harya 
were treated as distinct mouzahs, though 
they were linked for revenue purposes 
with two other villages. The order for 
registration made by the Collector on the 
2-th April 1879 was in accord with the 
petition and shows Mouzah Harya separately 
from Movuzah Jaigir. We have not on the 
record the corresponding application and 
order for registration in respect of 
the share of Hussaini Bibi, but we have 
an application by her, dated the 12th March 
: 1886, for amendment of mistakes in her 
petition for separate account; this application 
recites that errors had crept into the regis- 
tration decree. In this application, the 
four mouzahs already mentioned are linked 
together and boundaries are given as if 
they were all comprised within the same 
set of boundaries—which we now know is 
not a fact. It may be observed also that 
the northern boundary of Mouzah Jaigir 
Harya as given in this petition is at first 
sight misleading as it isstated to be Harna 
Chuk. No Harna Chuk is shown on the 
map of Jaigir at any portion of its northern 
boundary, but the word Chuk appears on 
the boundary to the north-west in the map 
of Mouzah Harya. Whether the northern 
boundary as given in the petition refers 
to this Chuk may be a matter for specu- 
lation; but this much is clear that the 
Harya Chnk mentioned as the northern 
boundary is not Harya. All doubton this 
point is removed by an examination of the 
‘original: what is given-as the northern 
boundary is -either Harya Chuk or Harna 
Chuk while the mouzah whereof the boundary 
is specified is Jaigir Harya, This petition 
consequently lends no support to the theory 
that Mouzah Jaigir Harya meant Mouzah 
Jaigir alone ard that towards the north 
of it Jay Harya. Apart from this and 
irrespective. of mistakes which may have 
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been made im the application for separate 
account, it is indisputable that the descrip- 
tion Mouzah Jaigir Harya could not have 
been intended to mean Mouzah Jaigir alone, 
for the area is stated to be 4,516 acres 
which is the area of all the four villages 
and not of three alone. Consequently, the 
order of the Collector dated 24th September 
1686 that separate accounts be opened, 
admits of one interpretation only, namely, 
that the separate account should include 
not Jaigir alone but both Jaigir and Harya, 
We have now reached a point of time 
when the transactions with the plaintiff 
commenced. The conveyance of the 21st 
February 1888 describes the property as 
Jaigir Harya; this, in the light of what 
had proceeded, must be taken prima facte 
to mean both Jaigir and Harya, and the 
same interpretation must be placed upon 
the application of the purchaser, made on 
the 10th July 1888, for registration of his 
name. The order of the Collector dated 
31st December 1888 is consistent with this 
view. We have next the conveyance by 
Hussaini Bibi dated 21st February 1889, 
which, taken along with her application 
to the Collector in 186 and the order 
thereon, must be deemed to cover both 
Jaigir and Harya. A different effect cannot 
be attributed to the application of the 
purchaser made on the 7th June 1889 for 
registration of his name and the ' order 
thereon by the Collector dated 9th Septem- 
ber 1889. [t is needless to dwell at 
length on the usufructuary mortgage of the 
12th March 1889, because, it is conceded, 
that it must be taken in the same sénse 
as that ascribed tothe conveyances. There 
comes next the application of the plaintiff 
dated 16th January 1890 to open a separate 
account. The statement of area comprised 
in the share of the applicant is incorrect 
and appears to have been copied out from 
the previous applications of Husaini Bibi 
dated 12th March 1886 and 21st February 
1889. But it is plain that the plaintiff 
intended to apply in respect of both Jaigir 
and Harya and thatthe order for separate 
account was made accordingly. A sug- 
gestion was faintly put forward that the 
revenue for the separate account was not 


correctly ‘caleulated; no foundation has been 
laid in the evidence to support this assertion 


nor can. the, question be raised at this stag, 
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by the defendant, who under section 54 of 


Act XI of 1859 has not acquired any 
rights which were not possessed by the 
previous owners of the residuary share 
purchased by him. The distribution of revenue 
‘was made after notice to all the pro- 
prietors and they did not challenge the order 
of the Collector by way of appeal to the 
superior Revenue Authorities' or otherwise. 
The result was that the order for separate 
account was made and has been given 
effect to ever since the 5th June 1890. 
On the 5th August 1593, the plaintiff 
found that the separate account of Hussaini 
Bibi must be closed; he himself had acquired 
shares both out of the separate account 
and the residuary estate, and after his share 
had been constituted into a separate account, 
what remained in the separate account of 
Hussaini Bibi had to be thrown back into’ 
the residuary estate. This was done accord- 
ingly on the 21st July 1894. What then 
was ihe position of the parties at that 
tine? The plaintiff had, by successive 
transactions, become the proprietor and the 
mortgagee of both Jaigir and Harya; on this 
point, I cannot, on the deeds and on an exami- 
nation of the history of the title to the proper- 
ty, entertain reasonable doubt. . This view is 
strengthened by the entries in the Mahalear 
and Mouzawar Registers, and by the 
hissawari petition signed by all the 
proprietors and presented to the Collector 
on the 24th July 1878 in the proceeding 
by Mahomed Bux for registration of his 
name. Against all these documents which 
converge to a conclusion in favour of the 
plaintiff, we have oral evidence of an 
unreliable and inconclusive character adduced 
by the defendant to show that Jaigir was po- 
pularly known as Jaigir t arya while Harya 
was known by its own special name. But the 
case for the defendant is founded really on 
what are called the Intermediate Register 
and the D. Register, which it is said 
show two distinct mouzahs, namely, Mouza 
Jaigir Harya Manar and Mouzah HaryaManar; 
the former, itis contended, includes Mouzah 
Jaigir only and the latter Mouzah Harya; the 
plaintiff is registered in respect of the former 
but not with regard to the latter. This 
D Register is unreliable and contains 
grave errors; itis not the original register, 
but a copy prepared so late as 1900 from 
vernacular records which have now been 
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destroyed. The contents of the original. 
papers are unknown, but it is clear that they 
must have contained entries different from 
what we find in the present register.’ The 
proceedings before the Revenue Authorities 
from 1877 onwards, particularly the registra- 
tion decrees and the orders for separate. 
accounts were presumably carried out in the 
Collectorate. The result of those proceedings 
is entirely inconsistent with the D, 
Register as it now stands. No trace can be 
found in those proceedings or orders that. 
Mouzah Jaigir was called Jaigir Harya and 
that Harya was again separately called 
by its own name. It would not be right to 
hold that this register supersedes and nullifies 
the effect of the. long series of proceedings 
before the Revenue Authorities, specially 
when we find that it contains serious errors 
the origin of which cannot be explained, 
For instance, the statement of area of what 
is called Jaigir Harya and Harya is in each 
case entirely wrong; in the former instance, 
it is 79 acres; in the latter case, itis 4,516 
acres which is the area of the four villages ‘ 
previously mentioned. A similar error has 
been discovered in respect of at least one 
other mouzah; the register shows that 
Kahudag comprises only 201l acres while 
the survey map shows its area as 2,009 
acres. The trnth obviously is that the first 
entry in the register, namely, Mouzah Jaigir 
Harya includes both Jaigir and Harya, and 
that the much later entry about Harya alone 
must be ignored; how and when the 
second entry came to be made has been left 
wholly unexplained. Much stress has also 
been laid on behalf of the defendant upon an 
application for execution of a mortgage 
decree made by the plaintiff two days before 
the institution of this suit. The plaintiff 
made this application as assignee of a decree 
obtained on the 11th August 1£96 by one 
Baijnath against Mahomed Bux on foot of a 
mortgage dated 16th March 1887, The 
Schedule to the mortgage included all the 
mouzahs of Taluk Khaira, which admittedly 
comprises the disputed property. The plaintiff 
in his application for sale of the mortgaged 
properties mentioned Harya. On this eireum- 
stance the argument is based that Harya 
could not have belonged to the plaintiff. 
This contention is fallacions; the fact when 
taken most strongly against the plaintiff 
amounts to a statement apparently in conflict 
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‘with his present claim; how it came to be 


made, has not been explained in evidence 
and one is left to speculate whether it was 
made by oversight, possibly reproduced from 
'a previous application by the decree-holder or 
¿whether it was made deliberately asan 
ultimate resource in the.event of failure of 
this suit Whatever the real explanation 
may be, the statement does not amount to 
abandonment of his rights by the plaintiff 
and does not negative the effect of the other 
evidence on the record. It consequently 
follows that the predecessors of the plaintiff 
owned both Jaigir and Harya, that they 
intended to transfer and did transfer both 
the properties to him, and that at his 
instance, the mouzah was included in a 
separate account distinct from the residuary 
share purchased by the defendant at the 
sale for arrears of revenue. But it has been 
argued on behalf of the defendant that even 
if this view be well founded, it was 
obligatory upon the plaintiff to have 
the sale set aside within one year from the 
date thereof,as the proclamation under sec- 
tion 7 of Act XI of 1859 and the sale-certifi- 
cate granted on the 22nd September 1904 
show, that the Collector intended to sell aud 
‘did sell the disputed property. Reliance hasin 
‘this connection been placed upon the decision 
‘of the Judicial Committee in Gobind Lal Roy 
v. Ramjanam Misser (2). This argument is 
Clearly fallacious. No doubt, section 38 of Act 
XI of 1£59 applies not only where the sale has 
been irregularly conducted but also where the 
sale has been illegal as held in contravention 
of an express provision for exemption. 
But this principle has no application where 
the property sold is not in arrear; the 
existence of an àrrear is a condition precedent 
to the exercise of statutory authority by the 
- Collector: Balkishen Das v. Simpson (14); 
Harkhoo Singh v. Bunsidhur Singh (15); 
Jogendra Mohan Sen v. Uma Nath Guha (16); 
Mahomed Jan v. Gunga Bishun Singh (17); 


(14) 25 I. A, 151; 25 C. 833; 2 C. W. N. 518. 
(15) 25 C.-876; 2 C. W. N. 360, 
Ane 35 C. 636; 8 C. Ld. 41; 12 C. W. N. 646. 
17) 10 Ind. Cas. 272; 13 C. L. J. 626; 38 C. 537; 15 
iw N, 449; 9 M, L. T. 446; 8 A. Ln 7. 480, 13 Bom. 
"T. UN (1911) 2M. W. N. 277; 21 M. D. J. 1148 
HUS. 
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Ganga Pershad v. Irshad Ali (18); Hamid 
Hossein v. Mukhdum Raza (19); indramami 
Dasya v. Priyanath Chakravarté (20). In the 
case before us, Mouzah Harya was not in 
arrear, as it formed no part of the residuary 
estate, If the officers in the Collectorate 
erroneously supposed that Harya was com- 
prised in the residnary estate and under 


“this impression, exposed it for sale, the sale 


was clearly beyond the statutory authority 
vested in the Collector and could not pre- 


-judice the right of the plaintiff. 


The question of possession finally requires 
eonsideration for the determination of the 
question of limitation. The case is clearly 
within the scope of Article 142 of the 
Schedule to the Indian Limitation Act. 
The plaintiff must prove that he was in 
possession within 12 years of the 
institution of the suit." He relies upon a 
statement, in an order under section 145, 
Criminal Procedure Code, made on the 
9th December 1905 in a proceeding between 
him and the defendant, to the effect that 
he was. dispossessed in September 1904. 
This finding in the order of the Criminal 
Court is not admissible, though the order 
itself is admissible for a limited purpose, 
namely, to show the parties in dispute, 
the land in dispute and the person declared 
entitled to retain possession, as explained 
by Lord Lindley in Dinomont Ohowdhrant v. 
Brojo Mohini Chowdhrani(21). We are accord- 
ingly thrown back upon the’ oral evidence of 
possession. Here we have oath against oath, 
The witnesses for the plaintiff seek to prove 
his possession downto 1904. The defendant 
does not allege that he was in possession 
before his title accrued by purchase at the 
revenue sale in 1904. Consequently we 
have to see whether the plaintiff was in 
possession as he asserts or his vendors and 
morügagors were in wrongful possession. 
There is no evidence to show that they 
had such possession. They had admittedly 
parted with Jaigir and delivered possession 
to the plaintiff; if thereafter they retained 
possession of Harya contrary to their deeds, 
they would presumably require a cutchery in 

(18) 13 Ind, Cas. 969; 15 C. L. J. 54. 

(o 32 C. 229; € C. W, N. 300. 

(20) 21 Ind. Cas. 953; 18 O. L. J. 505; 18 C. W. N. 
TD 29 C. 187; 29 T, A. 24.6 C. W. N. 386; 12 M. L. 
J. 88, . 
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Harya; there is no trace of such a collection 
office in that. village. Stress has been laid 
on the fact that the tenants of Harya had 
not been called by theplaintiff; the answer 
is that they are now under the influence 
of the defendant, and it does seem probable, 
as suggested by the plaintiff, that these 
tenants have paid no rents to either of 
the claimants since the dispute broke out. 
I aecept the evidence of the plaintiff that 
he was in possession till dispossessed by 
the defendant after the revenue sale of the 
residuary estate in 1904. The inference 
folows that the plaintiff has established 
his title and possession as set out in the 
plaint. The result is that this appeal must 
be allowed and the suit decreed with costs 
both here and in the Court below. The 
costs in this Court must include the costs 
of the two hearings and the cost of obtain- 
ing the additional evidence from the Col. 
leotorate. 

Ricwarpson, J.—I have arrived without any 
hesitation at the same conclusion and for 


similar reasons, 
Appeal allowed. 


MADRAS HIGH COURT. 
Crvit Revision Petition No. 922 or 1918, 
October 5, 1915. 

Present:—-Mr, Justice Sadasiva Aiyar. 
REBALA BABU REDDI—PerITIONER 
versus 
DODLA RAMI REDDI—CornxTER- 
PeTyTI0NER— RESPONDENT. 

Civil Procedure Code (Act V of 1908), O. XLI, v. 33 
Party exonerated by first Court, if can be made party 
in appeal Memorandum of objections. 

An Appellate Court has power to add as party a 
person who was exonerated by the Court of first 
ingtance, but where there is already a memorandum 
of objections seeking to make him liable and the 
appeal is pending, the order making him a party is 
in its nature interlocutory, and a High Court will not 
interfere with the order in revision under section 115, 
Civil Procedure Code. [p 978, col. 2.] 

Subramanian Chetty v. Veerabadran Chetty, 4 M. 
L. T. 104; 18 M. L. J. 452; 31 M. 442, distinguished. 

Jadunandan Prosad Singha v. Koer Kallyam Singh, 
18 Ind. Cas. 653, 15 O.L.J 61; 16 C. W. N. 612; 
Munisams Mudaly v. Abbu Reddy, 27 Ind. Cas. 323; 
(1918) M. W. N. 45; 27 M. L.J. 740; 28 M. 705; 
Imbichunni Nair v. Narayana Nambudri, 21 Ind. Cas. 
787; (1913) M. W. N. 1024, followed, 
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Quere— Whether under Order XLI, rule 22, gub- 
rules (3iand(4),an AppellateCours can make a defend- 
ant exonerated by the Court of first instance, a party 
to the memorandum of objections when not made 
party to the appeal itself? [p. 979, col. 1.] 


Petition, under section 115 of Act V of 
1908, praying the High Court to revise the 
order of the District Court of Nellore, in 
Civil Miscellaneous Petition No. 104 of 1913, 
in Appeal Suit No. 53 of 1913. 

Mr. 8. Ramachandra Aiyar, for Mr. B8. 
Subramania Adyar, for the Petitioner. 

Mr. K. Krishnasawmy Atyangar, for Mr. 
T. Venkatarama Adyar, for the Respondent, 


JUDGMENT.—The District Judge waa 
clearly in error in relying on the case of 
Subramanian Chetty v. Veerabadran Chetty 
(1), which was decided under the old Code 
of Civil Procedure which did not contain 
provisions similar to those found in Order 
XLI, rule 33, introduced for the frst time 
in the new Code. He was entitled, in order 
to promote the ends of justice, to make 
the lst defendant a party respondent to the 
appeal and to pass & decree against him in 
favour of the plaintiff under Order XLI, 
rule 33, ifthe Court of first instance had 
erroneously exonerated the Ist defendant. 
See Jadunandan Prosad Singha v. Koer Kall: 
yan Singh (2); Mumisami Mulaly v. Abbu 
Reddy (3) and Imbichunni Natr v. Narayana 
Nambudri (4). ; 

But I do not think that this is a fit case 
for interference in „revision against an 
interlocutory order passed in an appeal case, 
especialiy as the petitioner (the plaintiff) 
has filed a memorandum of objections in 
the lower Appellate Court against the Ist 
defendant and Iam not atallsure that he 
cannot succeed in making the Ist defendant 
liable through the proceédings in the Appel- 
late Court in connection with that memo- 
randum of objections withont making the 
Ist defendant a direct respondent in the 
appeal proceedings. It may well be argued 
(though I do not wish to give a final opinion 
on the question) that, as sub-rules (3) and 
(4) of Order XLI, rule 22, speak in very 


1) 81 M. 442; 4 M. L. T. 104; 18 M.L. J. 452. 
(2) 18 Ind, Cas, 653; 16 C. W, N. 612; 15 Q. L. J. 
1 


(8) 27 Ind. Cas. 328; 27 M'L. J. 740; (1915) M, W. 
N. 45; 33 M. 705, 
(4) 21 Ind. Cas, 767; (1913) M. W, N, 1024, ` 
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general language ofa "party who may be 
affected by' such objection" and of "notice 
to the other parties as the Court thinks 
ft" and Order XLI, rule 22, does not 
confine itself to the appellants or the respon- 
dents mentioned in the appeal memorandum, 
any party to the suit and to the lower 
Court's decree who would be affected by the 
meworandum of objections, can be made a 
party to the said memorandum thongh he 
was not made a party in the appeal 
memorandum. Further, it might be reasond 
„ably expected that in view of the opinion 
expressed in the lst portion of this judg- 
ment, the Jower Court would be inclined 
to review its order refusing to make the 
Ist defendant a party to the appeal. I 
would, therefore, dismiss the petition 
presented under section 115 of the Code 
of Civil Procedure. There will be no 
order as to costs under the circumstances. 
Petition dismissed. 





COURT OF THE BOARD OF REVENUE, 
UNITED PROVINCES. 
Ruvenczs Petition No. 33 or 1908-09 or 
ALLAHABAD DISTRICT. 

June 6, 1910. 
^ Present: — Mr, Baillie, S. M., and 
Mr. Reynolds, J. M. 

Chaudhri JAGDAMBA PRASAD— 
DEFENDANT— APPELLANT 
versus 
BEHARI LAL-—PraINTIFF— 

. RESPONDENT. 

Grove—Sale—Custom—-Ejectment of vendee—" Land", 
meaning of-—Agra Tenancy Act (II of 1901), s. 4 (2). 

A custom by which a grove-holder can sell the 
grove, is not unusual, the sale carrying with it the 
right of ocoupation of the land. The vendee of such a 
grove is not liable to ejectment in the absence of proof 
that the sale of trees by the original tenant is a 
breach, of the special terms on which the ‘land is 
held for the purposes of a grove. [p. 979, col. 2.] 

Per Reynolds, J. M.—A land letfor the purpose of 
planting a grove on it and on which a grove is still 
in existence is not “land” within the meaning of the 
Agra Tenancy Act. [p. 981, col. 1.] 

Application for revision of the order of the 
Commissioner of the Allahabad, Division, 
dated the 1st April 1909, confirming that 
of the Assistant Collector, Allahabad District, 
in a case of ejectment. 

JUDGMENT. 

Barnus, S. M.—(May 16th, 1910.)- In a 
suit for the ejectment of a person who claimed 
occupancy rights it was held that oceupancy 
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rights had not under section 22 of the Tenancy 
Ast descended to the defendant, the mother 
of the previous tenant, and that she was 
therefore, liable to ejectment asa tenant-at- 
wil. Included in the area in suit were two 
groves which it was alleged, had been some 
time previously sold by thelate ocenpancy 
tenant to two persons, who were added as 
defendants. The present application concerns 
only these two groves. The Commissioner re- 
lying upon Ram Sundar Koiri v. Jogi Rhatik 
(1), held that as occupancy rights were 
not transferable, the sale of the groves to the 
added defendants, now appellants, was invalid 
and that the suit should, therefore, be decreed 
for the groves also. Ram Sundar Koiri v. 
Jogi Khatik (1), supports the view taken 
by the Commissioner only to this extent that 
a suit in regard to groves could be brought in 
a Rent Court. In the case of Ram Sundar 
Koiri v. Jogi Khatik (1), the plaintiff tenant- 
in-ehief was the owner of the trees: the 
defendant had no rights in them other than 
as a lessee from year to year. The desision 
of the Commissioner is, therefore, not support- 
ed by Ram Sundar Koiri v. Jog. Khatik (1). 
The Commissioner has omitted to consider 
that the fact that the groves were planted hy, 
and belonged to, the occupancy tenant who 
sold them, completely alters the case. The 
Customary Law on the subject was very fully 
and very ably discussed in Pandit Badri 
Prasad y. Bhim Sen (2) by Messrs. Reid and 
Kaye. It was there laid down that a grove- 
holder has rights altogether separate from, and 
independent of, those which he may enjoy as 
occupancy tenant under the Rent Act, that a 
grove-holder is customarily entitled to occupy 
the land so long as the groves continue to 
staud upon it. The grove-holder has this 
customary right whether he has oceupancy 
rights or not. 

Tt was also held that the custom by which 
a grove-holder can sell the grove, is not 
unusual, the sale carrying with it the right 
of occupation of the land and that a person 
to whom a grove, even though the sale was 
contrary to custom, had been sold, was not 
liable to ejectment by notice. The same 
principles apply toa suitfor ejectment. In 
the case of a grove, it is not sufficient to allege 
that occupancy rights have determined. It 


is necessary to prove that the sale of the 
( ) Selected Decision No. 1 of 1908. 
(2) Selected Decision No, 2 of 1892, 
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trees by the original tenant was a breach of 
“the special terms on which the land was 
‘held for the purposes of a grove. There is 
no such evidence in the present case. The 
‘Commissioner’s decision isin my opinion 
‘clearly wrong. The application is for revi- 
‘sion, but I think the circumstances are such 
as to justify the revision being ordered. The 
‘Commissioner’s order virtually confiscates 
the valuable property purchased by the appel- 
lants without there being on record any 
evidence whatsoever to show that the 
purchase by them was contrary to the terms 
of the tenure. I would, therefore, allow the 
present application and dismiss the suit in 
regard to the two groves Nos. 1723 and 1790. 
Applicant to get his costs throughout, 


Rgsonps, J. M.—In this case somewhat 
jmportant considerations as to the rights of 
tenants and land-holders in grove lands and 
incidentally of the purchasers of those rights 
are involved. 


The whole matter in the Province of Agra 
has become somewhat complicated, mainly 
on account of the ruling in Ram Sundar Koiri 
v. Jagi Khattk, which has been generally 
interpreted as having a far wider application 
than the Members who decided that case 
ever intended. 

In that ruling, the previous decisions of the 
Board were all carefully reviewed and it is 
unnecessary to repeat the abstract that was 
given of those rulings by Mr. Darrah, 

The important question is, how far do 
the general provisions of the Tenancy Act 
apply to grove lands, and the answer of 
this, depends entirely on the definition of 
land given in section 4 (2) of the Act, 
since, with but few exceptions, the provi- 
sions of that Act apply only to "land" 
so defined. 

The definition is as follows: 

“Land means land which is let or held 
for agricultural purposes’, The use of the 
word “or” in “let or held" is important. 
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* Agricultural purposes”, are nowhere defined 
in the Act but turning to Webster, I find 
that he defines "agricultural" as "pertaining 
to husbandry, tillage, or the culture of 
the earth”. Husbandry he defines as “the 
business of a husbandman or farmer, 
comprehending the various branches of 
agriculture, tillage’? and a “husbandman” 
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cultivator or 
who labours in 


he says is “a farmer, a 
tiller of the ground, one 
tillage,” and finally, he defines tillage as 
"she operation, practice, or art of tilling or 
preparing land for seed and keeping the 
round in a state favourable for the 
growth of crops.” 

Now these definitions 


clearly cover 
what in England is more usually known 
as "arable" and cannot apply to “orchards” 


which is the nearest English 
to the Indian “grove.” 

I have, therefore, no doubt in my own 
mind that when the framers of the 
Tenancy Act spoke of “land let or held 
for agricultural purposes”, they intended 
to apply the term to arable land and land 
held for purposes subservient to its use as 
arable land, and not to grove land at all. 
I am confirmed in this view by the fact 
that in the very next definition of the 
word “rent” the Act says: “Rent means 
whatever is, in cash or kind, to be paid or 
delivered by a tenant for land held by him, 
or on account of groves, etc.’ Now if groves 
were land within the meaning cf the 
previous definition, it is clear that there 
would be no need to add the words 
italicised, and put them in the same 
category with tanks, fisheries and such. 


equivalent 


While, therefore, I am of opinion that 
grove land is not necessarily ' ‘land” within 
the definition, yet it is clear, that there 
are various classes of grove land and it 
is necessary to carefully discriminate 
these. 

In the first place, land may have been 
let to a tenant for agricultural purposes, 
and he may have subsequently planted a 
grove on it. 

Secondly, a grove may have been let to a 
tenant as grove and he may havé cut 
down the trees and be using theland for 
agricultural purposes. 

Thirdly, a grove may have been let toa 
tenant as a grove and it still retains its 
character. 


In the firsb case, unless the landholder 
has given his consent either express or 
implied to the variation in the conditions 
of the letting, such land is stil land 
which is let for agricultural purposes 
and is, therefore, "land" as defined in the 
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Act; In the” ihe land is 
. undoubtedly land which is held for 
agricultural ` purposes and is, therefore, 

“land” as defined in the Act. : 

In the third cass, the land was neither 
lot nor is it being held for agricultural 
purposes, and it is not; therefore, "land" 


second case, 


within the definition and except, for the’ 


purposes of suing for its "rent", no suit 
will lie with respect to such land in the 
Revenue Courts. 

In the case of Ram Sundar Koiri v. Jogi 


Khatik (1) the Members were dealing witk a: 


grove falling under the first head only, 
and their ruling applies simply and solely 
to such land. 

The question as to “the status 
which had been let for the 


of land 


grove ‘is still in existence, was not then 
and : never has been hitherto formally 
considered’ by the Board since the passing 
of the Tenancy Act, ‘but for the reasons 
given above | I have no doubt that such 
land is not “land” within the meaning of 
the Act. 

There remain two other cases 
considered. 

Land may have been let to a tenant 
for agricultural purposes, and he may in 
accordance with local custom or with 
the written consent of he landholder 
have planted trees on it. T'his, all (except 
non-occupancy tenants) are entitled to do 
under section 88 of the Act. This planting 
of trees may or may not be an improve- 
ment within the definition of section 4 
(12) (e) according as it fulfils the pre- 
liminary conditions laid down in the 
definition of ‘improvement’ or not. If, 
however, the planting of trees is done under 
a local custom, or with the consent of 
the landholder, this will, [ think, form the 
basis’ of a fresh contract, express or implied, 
as to that particular land, and as the 
land is no longer let and held for agricul- 
tural purposes, it will no longer be land as 
defined in the Act. 


Tf a tenant plants trees on land which 
has been let to him for agricultural 
purposes without the consent of his 
landlord and in the absenze of any local 
castom authorising him to do so, it is 
difficult to see how he could claim 


to be 
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purpose of- 
planting & grove on it, and on which a: 


931. 


compensation on ejectment under section 90,. 
but such -cases might conceivably occur: 
and certainly section 92 (c), would apply 
in the case of all tenants who had been 
wrongly ejected by their landholder if the: 
grove planted by them were an "improve- 
ment.” 

There is another case relating to grove 
lands, which is not of unfrequent oc- 
currence, where the tenant sells merely 
the trees standing on the land. 

Each such case will have to be decided 
separately on the merits, if the tenant 
who sold the trees, subsequently lose his 
right to the land on which the trees are 
planted. It is conceivable that the trees 
may, in certain cases, accede to the soil, 
and wherea tenant’s rights are extinguish- 
ed under section 18 or otherwise, the 


trees may revert with the land to the 
landholder; or on the other hand, the 
transfer of the trees may be a valid 
one and the  vendee's rights in the 


trees may remain, in spite of the fact that 
the vendor’s right to the land has since 
been extinguished. Each such case must 
be decided on issues fixed to elicit the 
facts. 


In the case now before us, it is true 
that the grove land has been recorded by 
the patwart with -other fields as part and 
parcel of an occupancy holding, but this 
entry is not necessarily correct, the trees 
are admittedly old, and as there is nothing 
to show that the land was originally let solely 
for agricultural purposes, T think the land 
occupied by these trees, is not and” within 
the definition. In dealing, therefore, with 
such land, the Commissioner has exercised 
a jurisdiction which was not vested in him 
by law and Iconcur, therefore, for the 
reasons given by me in the order pro- 
posed by my colleague. Even if this be 
“land” within the definition, it is clear that 
the tenant sold the trees many years ago 
and no steps have been since taken by the 
landholder to have that sale set aside, 


„and until this is done, it appears to me 


that the purchaser is entitled to those 
trees and to have access to them and in 
passing the order he has done, the Com- 
“missioner has, to all intents and purposes,. 
set. aside the sale and given an injunction 
prohibiting the-vendee from having that 
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free access to them which hehas hitherto 
exercised. This again only a Civil Court can 
doand on this alernative ground also, the 
Commissioner's order should be set aside, 


as being without jurisdiction, and the 
sult dismissed as to Nos. 1723 and 


1790. 
: Application allowed. 





MADRAS HIGH COURT. 
: Seconp Orvik Appear No. 1101 or 1914. 
October 29, 1915. 

Presents Bi John Wallis, Kr., Chief Justice, 
and Justice Sir William Ayling, Kr. 
KALIANNA MUTDALJI—PLAINTIPR— 
APPELLANT 
versus 
"Tus SECRETARY or STATE ror INDIA 
IN COUNCIL sy rae COLLECTOR or 
SALEM-——DEFENDANT—H&*PONDENT. 
Easements Act (V of 1882), s. 47—Right of Govern- 
ment to claim water cess for water flowing through 
pattah land— Classification of bed as poramboke, if 
essential—Right to easement as against Governinent, 

when and how acquired—— Burden of proof. 

Water flowing in & continuous manner through & 
rill, kwftaé and another water-course may form a 
natural stream in which easement rights may be 
acquired as against Government. 

Once the existence of an easement is proved as 
against Government, itis for Government to show 
under section 47 of the Easements Aot that it inter- 
rupted that easement more than 29 years ago or that 
the plaintiff rendered its nse impossible. Mere failure 
on the plaintifi’s part to repair the breach would not 
amount to obstruction by the servient owner or. 
rendering the use impossible by the dominant owner. 


Ifthe Government wish to claim right to water 
which flows through patiah land, they can do it only 
when they classify the bed separately as por amboke, 
otherwise tho bed also remains the property ofthe 
"ues 

Second appeal against the decrees of the 
District Court of Salem, in Appeal Suits 
Nos. 34 and 37 of 1912, preferred against 
ihe decree of the Additional District 
Munsif of Salem, in Original Suit No. 145 of 
1911. 


FACTS.—This was a suit by the plaintiffto 
declare that he was not liable to pay water cess 
in respect of water which collected on the land 
held by him on pattah from Government. 
Both the lower Courts dismissed the suit on 
the ground that water belongs to Govern- 
ment and the plaintiff should pay water cess, 
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Hence this second' 'appeal preferred “against 
that decree. 

Messrs. T, Rangachariar and S. Varada- 
chartar, for the Appellant. 

: Mr. T. Narasimha | Acyangar, for ‘the Re- 
spondent: i 

JUDGMENT.—The defendant's own case 
is that there was, however, an old kuttai or 
pond fed by two rills. There is now another 
water-course issuing out of the pond, and 
the defendant now claims ‘that . the rills, 
the kutiat and the other: water-course form 
a natural stream. If this be so, the evidence 
clearly points to: the plaintiff having 
acquired an easement to interrupt the flow 
through the pond by bunding it up so asto 
store the water. The pond has a -stone 
revetment and even the written statement 
says that the water which flowed from 
the pond, flowed through a breach in the 
kuitat or, as the evidence shows, through a 
breach in the stone revetment. Once the 
easement is shown, it is for Government to 
show under section 47 of the Easements Act 
that it interrupted that easement more than 
20 years ago or that the plaintiff 
rendered its use impossible, and that has not 
been done. Mere failure on the plaintiff’s 
part to repair the breach would not amount 
to obstruction by the servient owneror render- 
ing the use impossible by the dominant 
owner, . " 

As to the claim to i water. cess; these’ 
rills run through the plaintiff’s patéah land, and 
their beds have not been separately demar- 
cated as poramboke; they are part of the 
pattah land and not the property of Govern- 
ment, and, therefore, the water-course cannot 
be said to belong to Government as decided 
day before yesterday in Appeal Suit No. 113 
of 1910 (on the Sle of the High Court). 

Theappeal must be allowed and the suit 
deereed as claimed, except as regards the 
cess for fasli 1818, with costs throughout. 

The time for payment wil be three 
months from this date. 

Appeal allowed; Suit decreed, 
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.CALOUTTA HIGH COURT. 
Seconp Crvin ApPzarn No. 261 or 1913. 
: July 21, 1915. 
Present;—Mr. Justice Richardson and 
Mr. Justiee Fletcher. 
Ohoudhury SURESSUR MISSER AND 
ANOTHER— P LAINTIFFS— APPELLANTS 
versus 


Musammat MOHESH RANI MESRAIN AND 


T OTHERS — DEFENDANTS— RESPONDENTS. 

, Hindu Law—Widow’s relinquishment of her estate 
— Reversioner's interest, acceleration of —Alienation by 
widow of whole estate with consent of newt heirs, legality 
of—Widow's relinquishment for benefit, effect of— 
Fraud alleged in plaint not established, effect of. 

A Hindu widow may relinquish her estate with the 
effect of accelerating the estate of the next rever- 
sioner and is not precluded from obtaining a benefit 
for such relinquishment.  [p. 986, col. 1.] 

A Hindu widow's alienation of the whole estate is 
valid where there is consent of tho next heirs, inas- 
much as the alienation is capable of being support- 
ed by reference to thetheory of relinquishment and 
consequent acceleration of the interest of the consenting 
heirs. [p. 985, col. 21 
: Under the Mithila Law a widow takes an absolute 
. interest in the moveables of her deceased husband. 
Lp. 935, col. 2.] 


s 


Under the Hindu Law, as under the English Law,, 


a mortgage is treated as personal or moveable pro- 
perty, the land being considered as merely a pledge 
or security for the money lent. [p 986, col. 2.] 
Quare. - Whethor where the plaintiff's claim to relief 
rests solely on the allegations of fraud made in the 
laint and fraud is not established, the suit should fail? 
ip 984, col. 1.] : 
. Appeal against the-decree of the Addi- 
tional Subordinate Judge, Darbhanga, dated 
the 30th May 1913. 

Sir S. P. Sinha, Babus Dwarkanath 
Chakrabarty and Chandra Sekhar Banerjee, 
for the Appellants. 

Dr. Dwarkanath Mitter, Babus Sorasht 
Charan Mitter, Satlendra Nath Palit and 
Ajendra Nath Dutt, for the Respondents. 


JUDGMENT. 


Frercuer, J.—This is an appeal by the 
plaintiffs against the judgment of the learn- 
ed. Additional Subordinate Judge of Dar- 
bhanga dismissing their suit. 


' The plaintifis are the sons of one Kesab 
Misser deceased. Kesab was step-brother 
of Madhab, the father of the defendants 
third party. Tke defendant No. 1 is the 
widow of and the defendants Nos. 2 to 5 
the daughters of Nunoo Pershad Misser 
who died on the 18th of Baisakh 13138. 
Nunoo also left him surviving a son Nages- 
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childless on the 


war Pershad. He died 
24th Bhadro 1313. 


The plaint in this suit alleges that on 
the death of Nunoo, his son.-Nageswar suc- 
ceeded to his properties and that on the 
death of Nageswar his mother, the defend- 
ant No. 1, took the properties, Further, 
that the defendant No. 1 wishing to benefit 
her daughters, the defendants Nos. 2 to 5, 
caused a false Will of Nunoo to be filed 
before the” District Judge of Darbhanga 
by her daughters and that in that case, 
Madhab Misser at the instigation of the 
defendants Nos. 8 and 9 (who are alleged 
to be servants of the defendant No. 1) filed 
a fictitious objection which was rejected by 
the Judge. That the servants of the de- 
fendant No. 1 knew full well (the word is 
given in the translation of the plaint as 

probably” but this must be a mistransla- 

tion) that the Will was invalid; so with a 
view to establish a permanent title in future 
got a Suit No. 277 of 1907. instituted by 
Madhab for declaring the said Will (of 
which Letters of Administration with the 
Will annexed had been already granted) 
declared invalid: That with a view to de- 
prive the plaintiffs of their rights, the parties 
to that suit. entered into a fraudulent and 
collusive solenama under which the immoveable 
properties described in the Schedule (4) to 
the plaint and forming a portion of the 
estate of Nageswar Pershad Misser, were 
given to Madhab, the properties described 
in the Schedule (d) to the defendants 
second party, and the properties described in 
the Schedule (zii) to the defendants fourth 
party. 

The plaintiffs further allege that the 
defendant No. 1 was won over and on the 
25th of June 1909, executed a deed of re- 
linquishment and that the defendant No. 1 
is still in possession of the properties of 
Nageswar. 

On these allegations, the plaintiffs asked 
the Court to make a declaration that the 
solenama and bainama are invalid, null 
and void and are not binding on the plain- 
tiffs and cannot prejudice their right of 
inheritance. 

The learned Judge at the trial found 
that all the transactions challenged by the 
plaintiffs in their plaint as being- frandu. 
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lent, wére'in fact made and done in good 
faith. 

: On opening this appealbefore us, Sir S. 
P. Sinha, Counsel for the appellants, stated 
that he did not intend to challenge the 
findings of the learned Judge negativing 
fraud. ‘That being so, it is open to doubt 
whether the appeal should not be dismissed 
on that ground. The claim of the plaintiffs 
tə relief in this suit, rests solely on the 
allegations of fraud made in the plaint. The 
plaintiffs having failed to establish fraud, 
are not at liberty to pick out allegations 
in the plaint which might have warranted 
them in asking for relief on some other 
ground, [Hickson v. Lombard (1) and 
ae Kumur Bose v. Gangaram Koyal 
2). 

The material facts relating to the case 
when they are disentangled from the allega- 
tions of fraud and collusion, are simple. The 
deceased Nunoo Pershad Misser made his 
Will, dated the 2 st of April 1906, which 
waa registered two days later. 

Under the terms of the Will, Nunoo gave 
ihe whole of his estate to his only son 
Nageswar subject to certain bequests in 
favour of his daughters and other relatives, 
The widow, the defendant No. 1, took no 
interest under the Will. 

By clause 6 of his Will, the testator pro- 
vides that if Nageswar died without issue, 
his four daughters should succeed to his 
estate. As I have already said, Nageswar 
died. shortly after the testator, a minor and 
without ever having had any issue. The 
learned Judge has observed in the course of: 
his judgment that “it is clear that Chou- 
dhury Nunoo Pershad had no right to make 
this Will while he and his son lived 
in a joint family." 

The learned Judge, however, overlooked 
the fact that the testator states in his Will 
"I have many moveable and immoveable 
properties, both ancestral and self-acquired 
and it is necessary to give to the said 
daughters and their heirs. something out 
of the said properties according to the 
custom of the family.” There was also 
evidence before the learned Judge that the 
testator was possessed of self-acquired pro- 
perties, A person claiming under the 


(1) (1866) 1 E. & Ir. App. 324. 
(2) 8 Ind, Cas, 472; 87 C, 856; 12 C, L, J. 70. 
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Will, if acting in good faith, might not un- 
reasonably suppose that there were properties 
of the testator which passed under the 
terms of his Will. Next the three adult 
daughters of Nunoo applied to the District 
Judge for grant of Letters of Administra- 
tion with the Will annexed. This applica- 
tion was opposed by Madhab Misser who 
was then the sole reversionary heir. A 
perusal of the order-sheet of the learned 
District Judge, shows that his opposition 
was genuine and strenuous, The Letters of 
Administration were issued to the three 
adult daughters of the testator on the 3rd 
of October 1907. 


On the lith of August 1907, that is, be- 
fore the grant of the Letters of Administra- 
tion, Madhab instituted a regular suit 
asking for a declaration that Nageswar took 
the whole of the properties on the death of 
Nunoo by right of survivorship and alter-- 
natively if Nageswar came into possession 
of the properties under the Will, for a 
declaration that Nageswar took an absolute 
interest under the terms of the Will. 
This suit came on for trial and after 
the trial had proceeded for several days, 
the parties came toa settlement. i 

On the 22nd of February 1909, the 
parties filed the petition of compromise in 
Court and on 'the next day, the suit was 
decreed in terms of the compromise. ` 

By the compromise, the property was, 
dealt with as follows:— 

(a) The whole of the properties were: 
deemed to be the estate cf Nageswar. : 

(b) The moveable properties were declared 


to be the absolute property of the de- 
fondant No. 1. . 
(c) The defendant No. l relinquished 


in favour of Madhab her widow’s estate in 
ihe whole of the immoveable property. 

(d) Madhab granted to the daughters. 
of Nunoo half of the immoveable properties. 

(e) Madhab granted to the defendant, 
No. L 50 bighas of land for her life with 
remainder to Madhab and his heirs. Simi-. 
larly, the daughters of Nunoo granted to: 
the defendant No. l another 50 bighas’ 
with remainder to the daughters and their. 
heirs. " 

The other terms of the compromise are. 
no material and have not been referred. 
to on the hearing of this appeal The” 
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terms of the compromise have been given 
effect to by deeds executed by and between 
the parties. 

The sole argument addressed to us on 
‘behalf of the appellants turned on the 
question as to whether or not the compro- 
mise was valid and binding. 

The cases dealing with the power of a 
Hindu widow or mother to deal with the 
estate of her deceased husband or son to 
which she has succeeded as heiress, are 
numerous. It is not necessary for us to 
go through the long list of authorities as 
they have all been considered by a Full 
Bench of this Court in the case of Debi 
Prosad Chowdhry v. Golap Bhagat (3). 
In that case, all the earlier authorities were 
reviewed, First, it may be taken as estab- 
lished without donbt that a Hindu widow 
may relinquish her estate and this will 
have the effect of accelerating the estate 
of the next reversioner. Further, an alie- 
nation by a Hindu widow will be valid 
where there was a consent of the next 
heirs and the alienation is capable of being 
supported by reference to the theory of re- 
linquishment and consequent acceleration 
of the interest of the consenting heirs. 
But the alienation in such a case must 
be of the whole of the estate. 

."TIhe authorities, however, appear to 
show that the widow is not precluded from 
obtaining a benefitfor relinquishing her estate. 
As was observed by Garth, C. J., in the case 
of Nobokishore Sarma Roy v. Hari Nath Sarma 
Roy (4): “But there is no concealing the fact 
that although such a relinquishment may 
be made by a widow in perfect good faith, 
and even under such circumstances, as to 
be a meritorious self-sacrifice, it is never- 
theless possible and, indeed, if not unfre- 
quently happens that a widow who is 
anxious to turn her husband's estate into 
money, may arrange with the next heir of 
her husband for the time being, to alienate 
the estate to some third person for. their 
mutual benefit. They may both share in 
the profits of such a transaction; and it 
sometimes happens, that in this way, the 
estate is alienated from the husband's 


(3) 19 Ind. Cas. 273; 40 C. 721; 17 C. W. N. 701; 17 
C. L. J. 499, 
. (4) 10 C. 1102 at p. 1108. 
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family, so that the person who would be 
the next male heir at the widow’s death, 
is virtually deprived of his rights. But, if it 
is once established, asa matter of law, 
that a widow may relinquish her estate in 
favour of her husband’s heir for the time 
being, if seems impossible to prevent any 
alienation, which the widow and the next 
heir may thus agree to make, And it seems 
equally impossible to deny, that for a long 
series of years, this Court has treated and 
considered such alienation as lawful" The 
latter part of this statement was approved 
of bythe Privy Couucil inthe case of Bajrang? 
Singh v. Manokarnika Bakhsh Singh (5). In 
the present case, the compromise was challeng- 
ed on the following grounds :— 


First, it was said that the deed of re. 
linquishment (Exhibit H) executed by the 
defendant No. 1 pursuant to the terms of the 
compromise, does not include a house at 
Nadat. But the learned Subordinate Judge 
remarks that there is no evidence to support 
this argument. It is further to be observed 
that Exhibit H was intended to apply to the 
whole of theimmoveable properties and in the 
Schedule there is mentioned a property at 
Nadat which may be the house that is alleged 
to be there, 


Next, it was objected that the whole of 
the moveable properties had been given to the 
defendant No. 1. But under the Mithila Law, 
the widow takes an absolute interest in the 
moveables | Bwajun Koer v. Luchmi Narain Ma- 
hata (6)], A further point was raised under 
this head, namely, that the defendant No. 1 
was given absolutely the mortgage-bonds. It 
was argued that under the terms of the 
Transfer of Property Act, a mortgage is 
immoveable property. Buteven if that be 
so, the Transfer of Property Act does not 
regulate the right of a Hindu widow or 
mother to succeed to the estate of her deceas- 
ed hasband or son, Under the Hindu Law, 
as under the English Law, a mortgage is 
treated as personal or moveable property, the 
land being considered as merely a pledge or 
security for the money lent. Further, it is to 
be noticed that in the 4th Seheduletotheplaint 


2d . 1 120. W. N, {4 


.1; 30 A. l at 
L. J, 605; 9 Bom. L. R, 1848; 6 C. L. J, 
. 892, i j 
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the plaintiffs treat the mortgages as moveable 
property, the two decrees mentioned in the 
4th Schedule being decrees on mortgages. 
The clause of the compromise that was most 
strongly relied on, was clause 6 under which 
Madhab and the daughters of Nunoo 
respectively undertook to give to the defend- 
ant No. 150 bighas of land. Itis argued 
that under this clause, the widow’s estate in 
a portion of the property remained. This, 
however, in my opinion, is not so. In one case 
the 50 bighas were given tothe defendant 
No. 1 for her life with remainder to Madhab 
and his heirs and in the other case, it was 
given tothe defendant No. 1 for life with 
- remainder to the daughters of Nunoo and 
their heirs. This canin no way be con- 
sidered asa reservation or restoration of 
the widow’s estate that the defendant No. | 
formerly enjoyed in the prcperty. The life- 
éstate in the 100 bighas is essentially different 
from the widow’s estate which the defendant 
No. 1 formerly enjoyed. For example, if a 
ease of legal necessity arose, the defendant 
No. 1 would not be at liberty to mortgage 
the 100 bighas and the course of succession 
thereto would be different to what it would 
have been if the defendant No. 1 had retained 
her estate as a Hindu widow. 


I think that under the terms of the com- 
promise and the deed of relinquishment 
(Exhibit H), thé defendant No. 1 effectually 
relinquished and destroyed her estate as a 
Hindu widow. That being so, having regard 
to the decisions mentioned above, the parties 
were at liberty to make any bargain they 
thought fit for the division of the property. 

I- may further mention that I consider 
that the compromise might be supported 
asa family arrangement between all the 
parties competent to deal with the whole 
of the property, namely, the daughters who 
claimed under the Will on the one hand and 
the defendant No. 1 and Madhab, the sole 
reversioner, on the other hand. On the 
principles laid down by the Privy Council in 
the case of Khunnt Lal v. Kunwar Gobind 
Krishna Narain (7), the compromise in this 
dase would be binding as acknowledging and 
defining the antecedent title in the parties. 


(T) 10 Ind. Cas, 477; 88 A. 856; 18 0. W. N. 645 
(B. ©); 8 A. L. J. 552; 13 Bom. L. R. 427; 13 0. L. 


J. 576; 10 M. L. T. 25; 21 M. Le J. 645; (1911) 1 M. We 


N. 432; 88 I, A, 87. 
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: In the result, the present appeal fails and 
must be dismissed with costs. Two sets of 
costs are allowed, one seb to Dr. Mitter’s 
client and another set to Babu Sorashi 
Charan Mitter’s client. 

- RICHARDSON, J.—I agree. 
` Appeal dismissed. 


MADRAS HIGH COURT. 
Seconp CIVIL APPRAL No. 85L or 1914. 
October 29, 1915. 
Present:—Mr. Justice Seshagiri Aiyar and 
Mr. Justice Phillips. 
MAYANDI CHBITIAR—Praintize — 
APPELLANT 
versus 
TIRUMALAI AIYANGAR AND OTHERS—- 
DE&FENDANTS— HR ESPONDENTS, 

Civil Procedure Code (Act V of 1903), O. XLI, v. 
88— Appellate Court, whether can reverse decree against 
non-appealing defendant, 

Ina suit on a mortgage-deed, separate decrees 
were passed against the Ist defendant and defend- 
ants Nos.2and 3. The plaintiff appealed against the 
decree in so far as it exonerated defendants Nos. 2 
and 3 from liability for a portion of the claim, and 
defendants Nos. 2 and 3 filed cross-objections, bat the 
Ist defendant did notappeal The Appellate Court, 
however, dismissed the suit as against all defend- 
ants, On second appeal by the plaintiff: 

* Held, that as the memorandum of cross-objections by 
defendants Nos. 2 and 3 did not proceed on any 
ground common to them and the 1st defendant and as 
the lat defendant did not appeal, the District Judge 
‘was not justified in interfering with the decree 
against him. [p.9n7, col. t.] 

Rangam Lal v. Jhandu, 11 Ind. Cas. ‘640; 8 A. L. 
J. 1111; 84 A. 82, followed. 


Second appeal against the decree of the 
District Court of Tinnevelly, in Appeal Suit 
No. 83 of 1913, preferred against that 
of the Court of the ‘District Munsif of 
Tinnevelly, in Original Suit No. 396 of 
1911. : 

: FACTS.—-Plaintiff was a mortgagee. He 
brought a suit for sale on a mortgage 
executed by the Ist ‘defendant alleging 
himself to be a major andas guardian of 
defendants Nos. 2 and 8 (minors). The 
lst defendant was ex parte. Defendants 
Nos. 9 and 3 pleaded that defendant No. 1 
and themselves were minors and the mort- 
gage document by him was void as against 
all of them. The District Munsif found 
the Ist defendant was a major on the date of 
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execution of the mortgage and passed a decree 
against him for the full-amount, and as 
against defendants Nos. 
portion: of the mortgage amount. Plaintiff 
then appealed against the decree disallowing 
the claim as against defendants Nos. 2 and 3. 
Defendants Nos. 2 and 3 filed a memorandum 
of objections. ` The District Judge on appeal 
found the Ist defendant also to be a! minor, 
reversed the decree against all and 
dismissed the suit altogether. The present 
appeal is against that decree. 

Mr. 0, 8. Veukatacharíar, for the Appel. 
lant. 

|; JUDGMENT.—The District Munsif passed 
separate decrees against the lst defendant 
and defendants Nos, 2 and 3. The Ist 
defendant did not appeal against this decree. 
The plaintiff appealed against the decree 
inso faras it exonerated defendants Nos. 
Qand 3 from liability for a portion of the 
claim. Defendants Nos. 2’ and 3 filed a 
memorandum of objections. The District 
Judge. held that the 1st defendant was a 
minor at the time that the mortgage docu- 
meni was executed and dismissed the suit 
altcgether. We are unable to uphold the 
decree, 
defendants Nos. 2 and 3 did not proceed on 
any ground common to them and to the lst 
defendant. ' Consequently as the Ist defend. 
ant did not ‘appeal, the decree became final 
against him, The. District Judge was not 
justified in-interfering with the decree against 
him under Order XLI, rule 273 of the Civil 
Procedure Code, vide Rangam Lal v. Jhandu 
(1). In sofar as the suit is decreed against 
him, we must reverse the decree. The 
plaintiff contended in his appeal that 
although defendants Nos. 2 and 3 might 
have been minors, they were represented 
-by a guardian and the debt is binding 
on them. The District Judge has not 
dealt with this aspect of the case. We 
must reverse the decree of the District 
Judge and remand the appeal to him for 
disposal on the merits. The costs will abide 
the result. 


Appeal allowed; Oase. remanded. 
(Q0 Ind. Gas, G10; 8 AT. T 111]; 34 A. 32.. 
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; CALCUTTA HIGH COURT. 
Seconn Crvr, Appears Nos.,2902 AND 3624 v0 
3627 or 1912, . 

August 19, 1915, 

Present: —Mr. Justice N. R. Chatterjea and 
Mr. Justice Roe. 
KHAGENDRA NATH CHATTERJEE AND 
OTHERS——PLAINTIFFS——À PPELLANTS 
CETSUS 


BON ATAN GUHA AND Ge D 


— RESPONDENTS. 

* Contract, part performance of, equities arising from 
—Title, whether passes by mere admission or disclaimer 
of owner—Purchaser’s right, whether relinquishable 
without registered conveyance. 

. Where a share in a certain taluk belonging to @ was 
purchased by Cin execution of a mortgage-decree, 
who after his purchase without taking possession 
or disturbing G’s possession, gave up for @ considera- 
tion his rights as purchaser in favour of G, without 
executing à registered conveyance: 

Held, that the relinquishment thus made divested C 
of the rights he had acquured by his purchase, as any 
suit brought afterwards by C against G for recovery 
of the share, would have been successfully resisted 
bya. [p.959,c01 2]: - 

Jadu Nath Poddar v. Bup | Lal Poddar, 4 C. L. J, 22; 
10 C. W. N. 650; 33 C. 967; Musammat Oodey Koowur 
v. Musammat Ladoo, 18 M. I. A. 685; 16 W. R. (P. 0.) 
16; 6 B. L. R. 283; 2 Suth. P. C. J. 388; 2 Sar. P. C. J. 
628; 20 E. R. 669; Dlveram Chand Boid v. Mouji Shahu, 
16 Ind. Cas. 440; 16 C. L. J. 486, explained and 
distinguished— 

Walsh v. Lonsdale, (1882) 2: Uh. D^ 9; 52 L, J. Ch. 
2; 46 L. T. 868; 31 W. R. 109; Puchha: ‘Lat v. Kunj 
Hehary Lal, 20 Ind. Cas. 508; 19 0. L. J. 2138; 18 C. 
W. N. 445; Mohamed Musa v. dghore Kumar Ganguli, 
28 Ind. Cas. 930; 44 I. A. 1; 19 C. W. N. 250; 17 Bom. 
T. R, 420; 42 C. 801; 21 C. L. J. 281; x8 M. i. J. 548; 
18 A. L. J. 229; 17 M. L. T. 143; 2 L. W. 258, (1915) 
M.W N. 621; Maddison v. Alder son, (1883) 8 App. 
Cas. 476; 62 ded: Q. B. 787; 49 L. T. 305; 81 W. R. 
820; 47 J. P. 821, applied. 

: A mere admission or disclaimer of tho owner cannot 
operate to pass title to property where a conveyance 
is required under the law, to transfer title, but a 
differant result might follow from equitable principles 
of part performance of a contract. [p. 969, col. 4.) 

Equities, arising from part performance! and from 
acts ane in execution of a contract discussed. [p. 940, 
col, 1. 

.Appeals against the decrees of the 
Officiating Subordinate Judge at Barisal of 
Backerganje, dated the 5th July 1912, revers- 
ing that of the Munsif, lst Court at Barisal, 
dated the 4th May 1904. . 

Sir Rash Behary Ghose, Babus Tara Kishore 
Choudhury and Brojo Lal. Chakr avarti, for the 
Appellants. 

Babus Jogesh Chandra. Roy and Gunada 
Chandra Sen, for the. Bespondents, . 

JUDGMENT.—1he facts connected with 
the litigation out of which these appeals arise, 


may be stated as follows — 
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The lands in dispute are included in a 
permanent tenure called Taluk Kamdeb 
Guha appertaining to the zemindaré mahal 
No. 2694 belonging to the plaintiff-appel- 
lant. The taluk was sold in execution of 
a rent decree and purchased by one Ganga 
Charan in 1864, who sold it to four per- 
sons, Ramsagar, Gokul, Krishnapriya 
and Chandrakala, who were members of the 
Guha family to whom the taluk belonged 
before the sale under the rent-decree, The 
first three mortgaged a 14-annas 4-gundas 
share of the taluk to certain persons who sued 
and obtained a.decree upon the mortgage 
and one Chandra Kumar Bose ostensibly 
purchased the said share at the sale held 
in execution ofthe said decree, but it has 
been found that Chandra Kumar was the 
benamdar of the said mortgagors. The 
fourth purchaser from Ganga Charan, viz., 
Chandrakala, appears to have had a l-anna 
16-gundas share in the taluk, which on her 
death devolved on her three sons in equal 
shares, two of whom Ananda and Iswar 
mortgaged their l-anna 4-gundas share to one 
Kashinath, whose successors-in-interest 
(who are described in these cases as the 
Chakravartis and the Kanjibalis) purchased 
the said share ata sale held on the Ist June 
1888 in execution of a decree obtained upon 
the said mortgage. These Chakravartis and 
Kanjibalis deposited the landlord’s fee as 
required by section 12 of the Bengal Tenancy 
Act but it was not accepted by the plaintiff, 
as Iswar and Ananda whose interest they 


purchased or their mother had not got 
their names registered in the plaintiff's 
sherista. It appears that out of the. four 


persons named above who purchased the 
taluk from Ganga Charan in 1864, only 
Ramsagar and Gokul got their names 
registered in the landlord’s sherista and it 
was from them that the landlord used to 
realise rent for the tenure amicably or by 
suit. After the death of Ramsagar and 
Gokul, the landlord in 1889 brought a’ suit 
for rent against the four sons of Ramsagar 
and the widow of Gokul and the taluk 
having been sold in execution of the decree 
was - purchased by one Chandra Kumar 
Chakravarti on the 17th March 1890. Then 
another decree was obtained for rent in 
1890 for the period prior to the said sale. 
When execution of this decree was taken 
out, a mortgage (kistibandi) bond was exe: 
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euted by Chandra Kumar  Chakravarti,^ 
Dinamani (widow of Gokul) and by three: 
other persons who were members of the: 
Guha family, viz, Rasik, Sonatan and 
Amar, in which it was stated that Chandra 
Kumar Chakravarti was the real owner 
of the taluk by purchase. From that 
time, the zemindar sued Chandra Kumar 
alone for rent, the last suit being No. 
2767 of 1893. At the sale in execution 
of the decree passed in that suit, the taluk: 
was purchased by one Manitara on the 
29th April 1895. By this time, the zemindar_ 
suspected that Chandra Kumar and Manitara 
were beuamdars for the Guhas, and in the 
next two rent suits Nos. 1572 of 189% and’ 
No. 1574 of 1895, he joined the four sons 
of Ramsagar and the widow of Gokul 
(who were the defendants Nos. 4 to 8 in 
that suit), and Rasik, Sonatan and Amar who 
had joined Chandra Kumar inthe kistibandi 
mortgage-bond and were made defendants 
Nos. 1 to 3, the 9th defendant in the lst’ 
suit being the said Chandra Kumar and 


the 9th defendant in the second being 
Manitara. The defence of the first eight’ 
defendants in those two rent suits was 


that defendants Nos. 4 to 8 (the heirs of 
Ramsagar and Gokul) were the real 
owners of the taluk, that the defendants 
Nos. 1 to 3 had no interest therein and 
that the defendant No. 9 Chandra Kumar 
in the first suit and defendant No, 9 
Manitara in the second, were the real 
auction-purchasers and decrees for rent 
should be passed against the said pur- 
chasers in each suit., The Court, however, 
found that Chandra Kumar and Manitara 
were benamdars, that defendants Nos. 1 to’ 
8 had no interest in the taluk and that 
defendants Nos. 4 to 8 were the real 
owners of the faluk, and accordingly passed 
decrees against them. In execution of the 
decree in snit No. 152 of 1895, the taluk 
was sold and purchased by the zemindar 
decree-holder on the 20th June 1898 and: 
he obtained delivery of possession through 
Court on the 29th July 1899, The judg-- 
ment-debtors applied to have the sale set 
aside, but the application was dismissed 
and the order of dismissal upheld up to 
this Court. On the plaintiff attempting 
to take khas possession, the judgment- 
debtors set up several  under-tenures and 
notices under section 167 of the Bengal 
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‘Tenancy Act were thereupon served upon 
them and the plaintiff instituted several 
suits for recovery of possession. 

' In three cases, ib was found that the 
notices were not served within the time allow- 
ed by law and with respect to those three, 
the plaintiff instituted three rent suits which 
gave rise to Second Appeals Nos. 3625 to 
3627. In the other two cases, the notices 
were served in proper time and they were 
for possession of the lands in respect of 
which the defendants had set np under- 
tenures. . 

The defence of the defendants, so far as 

ib is necessary to state for the purpose of 
the present appeals, substantially was that 
as some of the owners of the taluk, viz., 
the Chakravartis and Kanjibalis, were not 
made parties to the rent suit of 1895, the 
decree cannot operate as a decree for rent 
under the Bengal Tenancy Act and the 
sale held in execution of such a deeree 
could not pass the taluk free of incum- 
brances, and the under-tenures held by the 
defendants, therefore, were notaffected by 
the sale, 
. These two suits (which gave rise to Second 
Appeals Nos. 3624 and 2902) were 
decreed by the Munsif, but on appeal, the 
suits were dismissed; on second appeal 
(Second Appeal No. 9719 of 1914) the 
cases were remanded to the lower Court 
and that Court again decreed the suits. 
There were again second appeals (Second 
Appeals No. 2627 of 1907 and analogous 
appeals) and this Court was of opinion that 
if the Chakravartis and Kanjibalis had any 
subsisting interest at the date of the in- 
atitution of the rent suit in 1895, the suits 
must be dismissed, but if they had no sub- 
sisting interest at that time, the suits must 
be decreed, and the Court below was 
directed to determine the said question. 


On remand, the learned Subordinate Judge 
came to the conclusion that the Chakravartis 
and Kanjibalis had a subsisting interest in 
the taluk at the date of the rent suit, 
and accordingly dismissed the suits. The 
Second Appeals Nos. 3624 and 2902 have 
been preferred by the plaintiffs against the 
said decision. 4 
- The question for consideration in these 
appeals, therefore, is whether the Chakra- 
artis and..Kanjibalis had any subsisting 
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interest at the date of the rent suit in 
1895. 

As regards the question of possession of 
the l-anna 4.gundas share, the learned 
Subordinate Judge said: “were it necessary 
to come to a decision on this point, I 
would have unhesitatingly held that the 
Guhas were all along in possession of the 
land, that the Chakravartis and Kanjibalis 
never received rent from them and that 
evidence of payment of reot to and grant 
of dakhilas by the latter is concoction, pure 
and simple, to defeat the claim of the plain- 
tiffs,” bat he was of opinion that as there 
was no conveyance by the Chakravartis and 
Kanjibalis in favour of Iswar and Ananda, 
nor possession for the statutory period by 
the latter, the former were not divested 
of their right and no title was created in 
favour of the latter. But his finding as to 
whether the Chakravartis and Kanjibalis 
relinquished their right on receipt of the 
decretal amount, was not clear and de- 
finite. We accordingly remanded the case 
for a definite finding on the point. The 
finding has now been returned to this Court 
and the Court below has clearly found that 
the Chakravartis and Kanjibalis relinquished 
the share purchased by them on receipt of 
the decretal amount from the Guhas. As 
stated above, the Court below was of 
opinion that notwithstanding thatthe Chakra- 
vartis and Kanjibalis disclaimed their title 
lo. and possession of, the share purchased 
by them, the Guhas could not have acquired 
any title to the share for want of a re- 
gistered conveyance and relied upon the 
i of Jadu Nath Poddar v. Rup Lal Poddar 
(1). 


We think that the Court below is wrong 
in the view it took of the legal effect of 
the relinquishment in the present cases, It 
is true, a mere admission or disclaimer 
sannot operate to pass title to property 
where a conveyance is required under the 
law to transfer title. In the case relied upon, 
there was a release executed by the real 
owner in favour of another person in 
order to protect his property from the 
claims of his creditors. The nominal 
transferee sold a portion of the “property 
to another. The creditors were not defraud- 


(1) 4 0. I, J, 22; 10 0. W. N. 650; 33 C. 967, 


$a. - 
fa 
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ed and it was held that the real owner 
could recover the property from the 
“benamdary and the trausferee from him. 


There isan observation of Mookerjee, J., 
“that the title of the real owner sould 
not pass by an admission. But in that 


case, the original transferee and the purchaser . 


from him, were fcund not to be bona fide 
purchasers for value, and they were fully 
aware of the real nature of the transaction. 
It was under these circumstances, that 
Mookerjee, J., observed that title could not 
pass by a mere admission. In the case of 
Musammat Oodey Koowur v. Musammat Ladoo 
(2), ina suit to redeem a mortgage of an 
estate A, in order to avoid an objection taken 
as to parties, filed a ‘petition diselaiming all 
interest in the estate. The Judicial Com- 
mittee held that in the circumstances and 
in the absence of any consideration given 
to A, the petition did not operate as ‘a 
conveyance of A's right or as an estoppel to 
a suit by her for possession of the estate. 
Mookerjee, J., relied upon that case and 
observed that although under certain 
circumstances a person may be estopped 
from setting up a title in himself, title 
of the real owner could not pass by mere 
admission. The opinion expressed in that 
case was followed by Mookerjee and 
Beacheroft, JJ., in Dharam Chand Boid 
v. Moujt Shahu (8). There a partnership 
business was sought to be transferred by 
means of a deed of release. Jt does not 
appear that any consideration was paid or 
that there were circumstances which would 


in equity have precluded the transferor 
from challenging the validity of the 
transfer. 


In the present case, the matter did not 
rest upon a mere, admission. The Chakra- 
vartis and Kanjibalis on receipt of consi- 
deration gave up their rights as purchaser in 
favour -of the Guhas and it is found that the 
former never took possession and the latter 
were allowed to remain in possession of 
the property. There is no doubt that the 
Guhas could sue the Chakravartis and 
Kanjibalis for specific performance. They 
could have successfully resisted a suit by the 
latter iff they sued the Guhas for possession 
of the share. It is contended on behalf of 


(2) 13 M. I. A. 585; 15 W. R. P. C. 16; 6 B. L. R. 
anni 2 Suth. P. C. J. 888; 2 Sar. P. 0. J. 628; 20 E. R, 


ee) 16 Ind, Oas, 440; 16 O, L, J, 486, 
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the respondents, that under section 54 of 
the Transfer of Property Act and section 12 
of the Bengal Tenancy Act, there can be 
no transfer except by a registered conveyance. 
Bat the equitable principle | is 
well-established and we need only refer to 
Walsh v. Lonsdale (4) and Puchha 
Lal v. Kunj Behary Lal (5), decided by 
Jenkins, C. J., and Mookerjee, J. In the 
latter case, a purchaser under an unregistered 
conveyance paid the agreed price to his 
vendor and was placed in possession, and 
it was held that in the absence of 
circumstances showing that such purchaser 
was not entitled to sue his vendor for 
specific performance, a subsequent purchaser 
of the property under a registered conveyance 
could not succeed ina suit to recover pos- 
session of the property from the former 
purchaser. Coxe, J., relied upon the provi- 
sions of section 54 of the Transfer of Pro- 
perty Act and was of opinion that the 
transaction was a nullity and that the 
vendor himself was not estopped trom disputing 
the validity of the transaction. He was, how- 
ever, overruled by the Court of Appeal, and 
Jenkins, O. J., observed:—“There is no inva- 
sion or evasion of the Registration Act. It is 
merely securing a party those rights to. 
which he is entitled apart from the Act-~ 
rights to which he has a good title -in 
Courts to which the abiding direction has 
been given to proceed in all cases according 
to equity and good conscience.” 

In the recent case of Mohamed Musa v. 
Aghore Kumar Gangulé (6), where by a 
compromise made in a suit in 1373, it was 
agreed that mortgaged property should 
be released from two mortgages, the 
malikana being thenceforth allotted in 
agreed proportions to the two mortgagees 
and the mortgagor, and that the 
latter should execute deeds of absolute 
sale or transfer of the proportions 
allotted to the respective mortgagees, 
a decree was made in pursuance of the 
compromise, but the compromise agreement 


(4) (1882 21 Ch. D. 9; 52 L. J. Ch. 2; 46 L. T. 858; 


31 W. R. 109. 
No 20 Ind, Cas. 808; 18 C. W. N. 445; 19 O. L. J. 


a) 23 Ind. Das. 930; 42 L A. hj 19 0. W.N. 
250; 17 Bom. L. È 420; 42 C. 801; 21 O. L. J. 281; 28 
M. L.J. 648; 18 A. L. J. 229,17 M. L. T, 148; 2L. wW, 
258; (1919) M, W. N. 621, 
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was not registered, nor were the transfers 
executed. All parties, however, thenceforward 
acted in every respect as if the transfers 
had been made, and there were dealings 
both by the mortgagor and the mortgagees 
with the shares allotted to them under 
the agreement. In 1908, a suit was 
instituted to redeem the mortgages and it 
was held by the Judicial Committee:— 
That whatever defects of form there 
might bein relation to the compromise 
agreement as a transfer of the equity 
of redemption, were cured by the conduct 
of the parties in continuously acting upon 
it, and that the right to redeem the mortgages 
was extinguished.” Their Lordships 
observed: -"The point which is made against 
giving effect to this compromise, is that 
a conveyance was not made by Khodajanessa 


in completion of the contract of purchase, 


narrated inthe razinama. This is true. But 
no written conveyance by the law of India was 
at the date of that transaction necessary, the 
Transfer of Property Act not being passed 
until the year 1882. 


“But even if transfer in writing had from 
a conveyancing point of view been omitted, 
or if some other formal defect had occurred, 
their Lordships are of opinion that this 
would have been unavailing to the appellants 
in the attempt made in the present suit to 
redeem the mortgages. For the points against 
opening up the transaction, are manifold and 
are in their Lordships’ opinion conclusive. The 
compromise has been acted upon by all 
the parties to it, and by their successors-in- 
title from that. date to this.” Then re- 
ferring to the case of Maddison v. Alderson 
(7), their Lordships  observed:— "Their 
Lordships do not think that there is 
anything either in the law of India or 
of England inconsistent with it, but, upon 
the contrary, that these laws follow the same 
rule. In a snit, said Lord Selborne in 
Maddison v. Alderson (7), founded on such 
part performance (and the part performance 
referred to was that of a parol contract 
concerning land) the defendant is really 
charged upon.the equities resulting from the 
acts done in execution of the contract, and 
not (within the meaning of the Statute 


(7) (1888) 8 App. Cas. 476; 52 D. J. Q. B. 797; 49 L. 
T, 308; 31 W. R. 82°; 47 J. P. 821. 
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of Frauds) upon the contract itself. [f 
such equities were excluded, - injustice of 
a kind which the Statute cannot be 


thought to have had in contemplation, would 
follow.” . 

It is contended on behalf of the respondents 
that all the cases where the above principles 
were applied were cases between parties 
claiming under the contract, that the 
Chakravartis and Kanjibalis are no par- 


ties to these suits, and neither the 
plaintiffs nor the Guha defendants claim 
under them. But the plaintiffs pur- 


chased the tenure of which the Chakravartis 
and Kanjibalis were at some time part owners 
and they had given up their rights in favour 
of Iswar and Ananda, and the Guhas set up 
the rights of those persons as. having had a 
subsisting interest in the taluk when the rent 
suit was brought. If the contention of the 
respondents were valid, a creditor cannot 
avail himself of any estoppel or equities to 
which his debtor is entitled. If the debtor 
paid the purchase-money for a property and 
the vendor delivered possession of the 
property to him, the creditor cannot according 
to the respondents’ contention avail himself 
of the equities arising from the transaction. 
We do not think that this case can be 
distinguished in principle from the cases cited 
above; and we are of opinion that the 
Chakravartis anc Kanjibalis having given up 
their rights on receipt of consideration and 
allowed the Guhas to remain in possession of 
the l-anna 4-gundas share, were precluded 
from setting up any title against the Guhas, 
and they had no subsisting right to the share 
at the date of the suit for rent. In the rent 
suits, the Guha defendants stated that they 
were the only owners of the taluk, but that 
their interest had passed to Chandra Kumar 
and Manitara who had purchased the taluk 
at sales held in execution of previons rent 
decrees. They did not say a word about the 
Chakravartis and Kanjibalis having any 
subsisting interest in the taluk. Kamini 
Chakravarti, the head of the Chakravartis, was 
examined in the rent suits, and he disclaimed 
all interest, in the taluk. The Court found 
that Chandra Kumar and Manitara were 
benamdars for the Guhas, and it was the 
Guhas (the defendants Nos. 4 to B in these 
suits) who were the real owners of the talu% 
and exclusively liable for rent, and it is they 


wer 
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who now plead that the Chakravartis and 
Kanjibalis had a subsisting interest at the 
date of the suit. 


It is contended on behalf of the re- 
spondents that the question of relinguishment 
or estoppel was never raised before; the only 
question raised being whether: the 
Chakravartis and Kanjibalis were benamdars 
and that the order of remand made by 
Mookerjee and Beachcroft, JJ., precludes us 
from considering the said questions. We do 
not think that there is any substance in this 
contention. The plaintiffs did not allege in 
their plaint that the Chakravartis and 
Kanjibalis were benamdars, it was the 
‘defendants who set up their title, and when 
Kamini Chakravarti was examined, the 
question of relinquishment was raised. The 
question of relinquishment was considered by 
the Munsif so far back as the 15th February 
1907 in certain suits between the parties. 
The question of relinquishment and the 
equities arising from it are involved in 
the decision of the question whether the 
Chakravartis and  Kanjibalis had any 
subsisting interest, which Mookerjee and 
Beacheroft, JJ., by their remand order 
directed the lower Court to determine. It is 
contended that the only question for decision 
which the remand order contemplated was 
whether the Chakravartis and Kanjibalis 
were benamdars for the Guhas. But if 
they were benamdars for the Guhas, we fail 
to see how any question of their having a 
subsisting right, could arise. Then it is 
said that the learned Judges who remanded 
the case would have gone into the question 
of relinquishment and the other contentions 
founded upon it, had the question been 
raised before them. But the fact of re- 
linquishment on receipt of consideration had 
not been found before the case was 
remanded, and in the absence of such a 
finding, the question of equitable consi- 


. derations could not be gone into. Admit- 


tedly the Chakravartis and Kanjibalis did 
not execute any conveyance. The question 
whether their interest had determined 
otherwise than by execution of a conveyance 
for example, by relinqnishment operating 
as estoppel or giving rise to equitable con- 
siderations was, therefore, involved in the 
order of remand and in no way inconsistent 
with it, and we do not see how we are 
precluded by the remand ‘order from going 


into those questions when the remand order 
directed the Court below to decide the 
question whether the Chakravartis and 
Kanjibalis had any subsisting right at the 
date of the rent suit. 


From what we have said above, ib is 
clear that the Chakravartis and Kanjibalis 
had no subsisting interest at the date of 
the rent suitand that their rights had 
vested in the Guhas.: The suit for rent, 
therefore, was brought against proper par- 
ties and the sale held in execution of the 
rent-decree passed the entire taluk with 
power to annul inecumbrances. Notices 
under section 167 of the Bengal Tenancy., 
Act having been served in the two 
title suits, the under-terures set up by 
the Guhas, must be held to have been 
cancelled. 


These two appeals (Appeals Nos. 3624 
and 2902 of 1912) ara accordingly decreed, 
the decrees of the Court of Appeal below are 
set aside and those of the Court of first 
Instance are restored with costs here and in 
the Court below. 


Appeals Nos. 3625, 8626 and 3627 arise 
out of three rent suits mentioned above. 
The lower Appellate Court gave a decree 
for rent in respect of only 14-annas and odd 
gundas share, but having regard to our 
finding that the Chakravartis and Kanji- 
balis had no subsisting right, the plain- 
tiffs should get a decree for the entire rent 
and the decrees of the lower Appellate Court 
will be varied accordingly, the result being 
that the suits will be decreed in full with 
costs in all Courts, 


Appeals allowed. 
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ALLAHABAD HIGH COURT. 
CRIMINAL APPEAL No, 750 or 1915. 
. November 10, 1915. 
Present:—Jusiice Sir George Knox, Kt. 
' KIDHA SINGH -—APPELLANT 
versus . 
EMPEROR-—Opposits Parry. < 

Criminal Procedure Code (Act V of (898), ss. 195, 
476, scope of—Sanction to prosecute—Prima facie 
case. 

‘All that a Court granting sanction to prosecute 
under sections 195 and 476 of the Ciiminal Procedure 
Code for offences made punishable thereby, has to 
see is that a prima facie case has been made out 
upon the evidence before it for inquiring further 
into the question whether or no any of the offences 
punishable as set out in section 195, has or has not 
been made out. [p. 994, col. 1.] 

Criminal appeal from an order of the 
Additional Sessions Judge of Moradabad. 
Mr. O. Dillon, for the Appellant. 


JUDGMENT.—This is an appeal against 
an order of the Additional Sessions 
Judge of Moradabad, whereby he has 
granted sanction for the  proseeution of 
one Kidha Singh under section 193 or 
‘section 465/114 of the Indian Penal Code, 
With reference to the prosecution, the learned 
Judge has in his judgment seid: "In this case 
alternative charges under section 193 of the 
Indian Penal Code, and section 465/114 of 
the Indian Penal Code, may have to be 
framed. If the receipt was really written 
the same day as he sold the bullock, it 
was not written on December 9th the 
date it bears. Signing the receipt was 
fabricating false evidence or forgery.” 
"The ground on which I am asked to 
interfere in appeal with this order of 
sanction is “because the evidence given 
by the appellants on behalf of Jahana was 
inconclusive, and even if believed, was insuffi- 
cient to secure his acquittal. It would be im- 
possible to prove that their statements were 
demonstrably false, and there would, in con- 
sequence, be no conviction.” I was referred in 
ihe course of the argument to what was said 
regarding this evidence by the Court 
before which the evidence was given. [t 
appears that Jahana was on his trial 
for murder. He seb up an alibi and in 
support of the alibi he secured the 
attendance amongst other persons of 
Kidha Singh.. The alibi was to the effect 
that on the day in question, Kidha Singh 
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along with Jahana was at a place called 
that he there purchased a 
bullock. The murder was committed 
at Dayalwala. The two places are far 
apart, and the argument is on the one 
side that Jahana could not have. been 
on the day in question at Phina and 
then subsequently at Dayalwala. The 
argument on the other side is that it 
was possible even on the evidence, for 
Jahana to have caught a train and by 
means of that train to have arrived at 


Dayalwala just in time to commit the 
murder. Regarding this evidence, the 
learned Judge says: The sale of the 


bullock was not registered or reported at 


the Thana and the receipt may well 
have been written long after December 
9th. Even if Jahana ever did buy a 


, bullock from Kidha Singh which I very 


much doubt there is no guarantee that 
the witnesses have not rolled up an old 
transaction that took place months ago 
and merely changed the dates. It is 
admitted that bullocks of the kind that 
Jahana says he wanted, can be got in many 
places in the district very much less remote 
than Phina, and it does not seem likely that 
Jahana and his friend would have wandered 
all over the district for a week and 
spent a lot of money in tonga and railway 
fares in order to buy a Rs. 65 bullock. 
In face of the overwhelming evidence on 


“the other side to prove that Jahana was 


at Dayalwala on December 9th, I am 
quite unable to attach the slightest 
weight to this alibi and the evidence 
-called to support it." The argument 
addressed to me is that sanction ought 
not to be granted when the evidence 


before the Court granting the sanction is 
such that the probable result will be 
acquittal, Scandal is caused if a prosecution 
o this nature results in acquittal. 
These arguments are based upon certain 
cases of the Calcutta High Court, namely, 
Ram Prosad Malla v. Raghubar Malla (1) and 
Jadunandan Singh v. Emperor (2). With all 
due respect to the learned Judges who 
arrived at that conclusion, I find my- 


(1) 4 Ind. Cas. 6; 37 C. 18a&p. 20; 13 0, W.N. 
1038; 10 Cr. D. J. 454. 

(2) 4 Ind. Cas. 710; 37 C. 250 at p. 258; 14 0, W, N, 
330; 10 C. T. J, 664; 11 Cr. L. J. 37. 
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gel unable to agree -with it. I cannot, Singh. I do not wish it .to be. understood 
find either in section 195 of the Code that I think a case” has" been made out 


of Criminal Procedure or in section 476 
of the same Code any phrase which 
would lead to this result. Reading tlie 
two sections together.and . having regard to 
paragraph (4) in section 195 and the words in 
section 476 of the Code of Uriminal Procedure 
ét * > . NE] 

when any Criminal Court is of .opinion 
that there is ground for enquiring into 


which must necessarily lead to ‘conviction. 
Far from that. But a cloud of suspicion 
has’ been raised and it willbe -in the 
interest of justice’ if it were dispersed 
and the truth arrived at as far as possible. 
For these reasons, [ am unable to- allow 
this appeal and I dismiss it. x 

Appeal dismissed.: 


an offence referred to -in section 195 such  : 


Court after making such preliminary 
enquiry.as may be necessary, may send the 
ease for inquiry or trial to the nearest 
Magistrate of the First Class,” in my opinion, 
allthat a Court granting sanction has tc 
see -is that a prima facie case has been 
made out upon the evidence. before it for 
inquiring further into the ‘question whether 
or no any of the offences ` punishable as 
set out in section 195 of the Code of 
Criminal Procedure has or has not ‘been 
made out. - That question is still under 
inquiry.. It is open to both sides to produce 
further evidence in support of or against 
it., In the present case, I do not pronounce 
any opinion on, the value of the evidence 
which is on the record. I can quite see 
that the prosecution may be able to prove for 
instance that the train which left that day left 
at such a time and hour as to render it impos- 
siblefor Jahana to have arrived at Dayalwala 
at, the time mentioned. That by no means 
limits the possibility of what the prosecution 
may be able to put forward. It often happens 
that in this country cases, are started for 
the first time and without any warning 
to the prosecution, of the nature of the 
evidence which the defence is about to put 
forward. . Several cases by the late Mr; 
Justice Straight when he first came to 
this Court show how struck he was with 
this matter. Again the defence , may be 
well able to show that Jahana left Phina 
at such a tinie as to, enable him to reach 
Dayalwala before Lhe murder was committed, 
All this is to be inquired into.. When we 
have -one learned Judge stating the result 
of his view that the evidence for the alibi 
is ‘not entitled to the slightest weight, and 
when we have another Judge coming to 
the same conclusion, it does seem to me 
that there is ample ground for enquiry; 
br to put if in another way .that a` prima 
facie case has been made out against Kidha 


BOMBAY HIGH GOURT. | 
` Cina. CoxrIRMATION No. 24 oF i915... 4 
October 19, 1915. . = 
Present: —Mr.: Justice Batchelor’ and. 
Mr. Justice Hayward. 4 
"EMPEROR—Pnosscoron. 
versus - 
DAJI YESABA—ACVUSED. 
Criminal Procedure Code (Act V of 1898), ss. 374, 
376— Murder case — Trial by Jur y—Reference — Appeal 
— High Court— Pr actice—Confirmation of sentence. 
Batchelor, J.—In the Bombay High“ “Gur where 
a prisoner has been sentenced to death, eventhough 


t 


the conviction was had on the unanimous verdict 


‘of a Jury, the whole case is re-opened before, the 
High Court both on matters of fact as well as on 
matters of law. [p. 995, col. 1.] 

Hayward, J.—In the High Court in murder cases 
it is always’ necessary to consider . -tHe .evidence in 
support of the facts found by ‘the Jury in order to 
ascertain that there had been no ‘misdirection, in 
the charge to the Jury and to determine whethér 
it would or would not be proper in all. „the circum- 
stances to confirm the sentence of death passed by 
the Sessions Judge. [p. 995, col. 1] > 


. . t fo ^s 
eonvietion and 
Sessions Judge of 


Criminal confirmation in 
sentence passed by the 
Belgaum. i 
^ Mr. V. R. Sirur, for the Accused. "| 
^ Mr. S. 8. Patkar (Government Pleader), dir 
the Crown. 


‘JUDGMENT, ^c 705m 


Barcueter,.J.— The, appellants before- "8s, 
who are Sve in number, were convicted : by 
the learned Sessions Judge ‘of: Belgaum.of the 
offence of murder. - The conviction -followed 
upon the unanimous verdict of the Jury,,. 

Of the .five -a¢cused persons :before.: he 
Sessions Court, Nos..3 and 4, Daji/bin. Year- 
ba ‘and Bhima bón Shidliriga, were ; sentencéd 
to death, that sentence being subject to this 


ig 
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The other three accus- 


Court's confirmation. 
ed ‘were sentenced to transportation: for 
life. i 


Tt appears to be the practice of this Court 
that where a prisoner has been sentenced to 
death, even though the conviction was had 
on the unanimons verdict of a Jury, the whole 

' ease is re-opened before the High Court both 
on matters of fact as wellas on matters of 
law. In deference to that practice, we have 
allowed Mr. Sirur, for the accused Nos. 8 and 
4, to address us on all matters of evidence in 
the appeals, I desire, however, to reserve 
my own opinion as to the correctness of the 
practice to which I ‘have alluded, should 
the question of its correctness ever arise for 
judicial decision. 


[Note.— The rest of the judgment is not material 
for this roport.—Ed.] 


. Haywanp, J.— I concur that the marks 
found on the body and the signs of struggle 
on the ground together with the evidence of 
the eye-witness, establish that this was a 
case not of suicide but of murder. I also 
eoneur that the evidence of the witnesses to- 
gether with the confessions of the accused 
has shown beyond any reasonable doubt that 
it was the accused who were guilty of con- 
spiring together to commit this murder. 
There is no gopd ground in my opinion for 
interfering with the sentences of death passed 
by the learned Sessions Judge. 

- I desire to add this on theattitude to beadopt- 
ed in serutinizing proceedings submitted for 
confirmation: that no considered case has been 
cited before us in which it was held upon full. 
argument that the evidence in support of the 
facts found by the Jury, is laid open by the 
mere submission to the unrestricted judgment 
of the confirming Court. It would, no doubt, 
always be necessary to consider that evidence 
in order to ascertain that there had been no 
misdirection in the charge to the Jury and to 
determine whether it would or would not be 
proper inall the circumstances, to confirm the 


sentenceof death passed by the Sessions Judge.. 


Butshould the question, whether anything more 
than this is permitted, be hereafter . raised, 


it seems to methat the answer would entirely, 
depend on the interpretation of the language. 


used in sections 374 to 376 of the Criminal Pro- 


cedure Code: and it is to be observed that the: 
provisions of section 374 ‘do not - require the: 
convictions but only the sentences of death to : 
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be submitted for confirmation by ‘the "Higli: 
Court. It is no doubt true that section 375- 
authorizes further inquiry or the taking’ of: 
additional evidence in proper cases and that 
section 376 gives power tqacquit or alter the’ 
conviction whether ‘the trial were with 
Assessors ora Jury. But the cases thére' 
contemplated, might well be cases in which- 
there had been an error of law, such as’ 
improperly withholding evidence from or 
misdirection in the charge to the Jury. And’ 
itis significant that under the ' proviso to 
section 376, itis only after the disposal of 
any appeal which would only lie ona matter 
of law where the trial was by Jury under 
section 418 of the Criminal Procedure Code,’ 
that the powers of confirmation or otherwise 
of the sentence of death can be exercised by: 
the High Court. 

Appeal dismissed. '' 


ALLAHABAD HIGH COURT. 
URIMINAL ÁPPRAL No. 459 or 1915. 

July 13, 1915. " 
` Presqni:;—Sir Henry Richards, Kr., Chief `, 
Justice, and Mr. Justice Rafique. 
EMPEROR—- Proszcvror. 

Versus . 
BRIKHBHAN SINGH. AND OTHERS— . 
ACOUSED. x 

Criminal Procedure Code (Act V of 1808), s. 165— 
Search without warrant Specification of property to be 
searched-—Illegal search—Resistance—Penal Code (Act 
XLV of 1860), s. 332. 

Where a Police Officer authorizes another to 
make a search without a warrant from a Magistrate, 
he should give the authority in writing specifying- 
the thing or things which are to be searched for. 
Section 165 of the Criminal Procedure Code does. 
nob authorize a general search on the chance that 
something may be found. [p. 997, cols. 1. &2.] 

An accused offering resistance to the Police making 
an illegal search is not guilty of an offence under 
section 882 of the Penal Code. [p. 998, col 1.] 

Criminal appeal from an order of the 
Assistant Sessions Judge of Mainpuri, dated - 
the 19th April 1915, 

. Mr. A. E. Ryves (Government Advocate), 
for the Crown. 

. Messrs. G. W. Dillon and Sheodehal Sinha, 
for the Accused.. 


JUDGMENT.—Highteen accused persons 
were put on their trial on charges of rioting,- 
dacoity, wrongful restraint and obstructing 
the Police in discharging their duty. The 
learned Additional Sessions Judge acquitted 
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ihe accused and Government have appealed. 
It appears that a daeoity had taken place 
at a place called Nagla Murli in the Agra 
District. Some sort of a conference had 
taken place at which the Deputy Inspector of 
Police was present. The persons attending 
this meeting, appear to have been the Circle 
Inspectors of the Agra District and the 
surrounding districts. It was there decided 
that searches should take place at the houses 
of persons who were suspected of having been 
concerned in the dacoity. The result of this 
meeting was that Chunni Singh, one of 
the Circle Inspectors of the Mainpuri District 
sent Mohammad Naim Khan, a Sub-Inspector 
of Jasrana (in the Mainpuri District) to 
Mahfuz Ali, one of the Circle Inspectors of the 
Agra District in whose Circle the dacoity is 
said to have taken place. Mahfuz Ali says 
that he gave a written authority to Naim 
Khan to search the honse of cne Nihal Singh 
and arrest him, In cross-examination, he 
stated “I wrote this that the house of Nihal 
Singh be searched in connection with the 
dacoity at Nagla Murli, that he might be 
arrested for the sake of identification and 
that the houses of those persons should also 
be searched who were suspected by the Sub. 
Inspector of receiving stolen property.” 

It may be noted here that Mohammad 
Naim Khan had nothing. to do with the 
investigation of the dacoity which had taken 
place at Nagla Murli. It was outside his 
district, and, so far as the evidence goes, there 
is nothing to show that Mohammad Naim 
Khan even knew what property had been 
stolen in the dacoity. It is here desirable to 
mention who Nihal Singh was. Nihal 
Singh was not a resident of the Mainpuri 
District. He had belonged to the Agra 
District. Proceedings had been taken against 
him in the year 1912 under section 110 of 
the Code of Criminal Procedure. He had 
been bound over and his father-in-law, 
Bindraban Singh, accused No. 2, had gone 
security for him. Whether it was that 
Bindraban Singh having gone security for 
his son-in-law, wished to keep an eye upon 
him, or whether he was anxious that no false 
accusation might be made against him, the fact 
remains that Nihal Singh had gone to reside 
with his father in-law in the village of Malik- 
pur in the Mainpuri District. It would appear 
that on the 4th of December 1914,24 search 
had been made at the house of Hindraban 
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Singh. How far this search was legal, we 
are nob in a position to say but the search 
was not in connection with anything wrong 
that Bindraban had done. The search must 
have been in some way connected with Nihal 
Singh. On the 20th of December, that is 
to say 16 days afterwards, Mohammad 
Naim Khan with two constables, Sunder - 
Singh and Debi Singh, arrived at the 
house of Brindraban Singh between 10 
and 1La.a. He was met in the village by 
Hakim Singh and Naubat Singh (brother 
of Hakim Singh), Hakim Singh being the 
Mukhia of the village, though he lived in 
a neighbouring village. According to the 
Police when they arrived at the house, Nihal 
Singh at once came out and said "you have 
searched the house shortly before and now 
you are going to search it again;’ he asked 
them to fight it out before they searched 
the house. Immediately a number of 
other persons arrived, they began to beat 
the  Sub-Inspector and the constables, 
the Sub-Inspector fired three shots from a 
revolver in self-defence, the revolver was 
snatched away and the Police were badly 
beaten. They were put into a cell, shut up, 
their uniforms and turbans taken from them, 
and they were only released after some per- 
sons belonging to a neighbouring village came 
to their rescue. This is the^ story told by 
the Polize. 

A number of the accused persons ad- 
mitted that they had assaulted the 
Police. That the Police were assaulted and 
beaten, there is not the least doubt. But the 
story of the accused, (at least of those who 
admit having taken any part in the affair) 
is that the Police arrived whilst all fhe male 
members of the house were still at work in 
the fields, and forced their wey into the 
presence of the women where they asked for 
Nihal Singh, that they abused the women, 
that the women raised an outery which 
brought Chotey Singh, a young Thakur aged 
about 24 years (a son of Brikhbhan Singh 
and brother-in-law of Nihal Singh! to the 
house, he remonstrated with and abused the 
Police, and that thereupon the Sub-Inspector 
deliberately fired at him. Chotey Singh 
admits that he was stooping to pick up a lathi 
when he was fired upon by the Sub-Inspector. 
The accused then say that they took away 
the revolyer from the Police Inspector to 
prevent his shooting other persons, and that 
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it was necessary io do so. They admit that 
they used lathis but say that they only did so 
after Chotey Singh had been shot down. 

The first matter that requires some consid- 
eration is how far the visit of the Police ta 
the house of Brikhbhan Singh, was legal. It 
is obvious that the main object of the visit 
was to search the house. It may even be 
doubted «whether there was ever the least 
intention of arresting Nihal Singh, except 
perhaps in the event of suspicious property 
being found in the house. A search without 
a warrant from a Magistrate can only be 
made under the provisions of section 165 of 
the Code of Criminal Procedure. That section 
provides as follows:—‘Whenever an officer 
in charge of & Police station, or a Police Officer 
making an investigation, considers that the 
production of any document or thing is neces- 
sary to the conduct of an investigation into 
any offence which he is authorised to 
investigate, and there is reason to believe 
that a person to whom a summons or order 
under section 94 has been or might be 
issued, will not or would not produce such 
document or thing : ccording to the directions 
of the summons or order, or when such 
document or thing is not known to be in the 
possession of any person, such officer may 
search, or cause search to be made, for the 
same, in any place within the limits of the 
station of which he is in charge, or to which 


"^he is attached.” 


. ‘Clause 2.— Such officer shall, if practicable, 
conduct the search in person." 

Clause 3.—‘If he is unable to conduct the 
search in person, and there is no other person 
competent to make the search, present at the 
time, he may require any officer subordinate 
to him to make the search, and he shall 
deliver to such subordinate officer, an order 
in writing, specifying the document or thing 
for which search is to be made, and the place 
to be searched; and such subordinate officer 
may thereupon search for such thing in such 
place." 

We may assume (but. only for the 
purposes of argument) that Mahfuz Ali 
could have, authorised Naim Khan to make 
the search without a warrant from a Magis- 
trate. But even on this assumption, it was 
necessary when Mahfuz Ali was no} making 
the search himself that he should have 
delivered in writing to Naim Khan an order 
specifying the thing or things which were to 
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be searched for. The section does not antho- 
rise a general search on the chance that 
something may be found. There is no evi- 
dence that any such specification was ever 
given. So far as the evidence goes, there was 
no such specification. We have nothing to 
show that Naim Khan knew what he was to 
search for. It seems very much as if the 
intention was to do the very thing we have 
said the section does not authorise. It lay on 
the prosecution to show that the action of the 
Police was legal and on the evidence, we find 
great difficulty in holding that Naim Khan 
was duly authorised to search the house of 
Bindraban Singh. 

It is contended that while there may have 
been no legal authority for the search, there 
was nevertheless authority to arrest Nihal 
Singh. Arrest withont warrant is provided 
for by section 54 of the Code of Criminal 
Procedure. The first part of clause (1) is 
as follows:—“Any Polico Officer may, 
without an order from a Magistrate and 
without a warrant, arrest, first any person 
who has been concerned in any cognizable 
offence or against whom a reasonable com- 
plaint has been made, or credible information 
has heen received, ora reasonable suspicion 
exists, of his having been so concerned.” 

Mahfuz Ali does not say that Nihal 
Singh had been concerned in the Nagla 
Murli dacoity, nor does he say that any 
complaint had been made that he had 
been concerned in it, or that any infor- 
mation to that effect had been received or 
that there was a reasonable suspicion 
of his having done so, He says in his evidence 
that the object of the arrest was identification. 
This presumably means that after his arrest, 
he was to be paraded for the purpose of 
being identified. Itfurther appears extremely 
doubtful whether Mahfuz Ali Khan could 
himself have arrested Nihal Singh. He 
was a Circle Inspector of the Agra 
District. Itis said that Naim Khan could 
have arrested Nihal Singh himself. Naim 
Khan could only have arrested Nihal Singh 
without a warrant under section 54. It 
is not even pretended that he was acting 
under the authority of this section, His 
authority to arrest, (if any) was under the 
document which he had received from 
Mahfuz Ali. It would seem, therefore, that 
neither the search of the house, nor the 
alleged arrest of Nihal Singh was legal. 
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The charge under section 332 of the Indian 
;:Penal Code, therefore, falls to the ground. 

.',On the, general merits of the ease, there 
‘is, we fear, some reason to suspect the 
entire bona fides of the Police. We wish to 
.say as little as possible, because the Police, 
:0f course, are not on their trial. Tt is 
mecessary, however, whereit is sought to 
«set aside an acquittal, to consider the 
` evidence and surrounding circumstances 
with the greatest care. It seems to us 
that if an application had been made to 
the Court either for a warrant for the 
arrest of Nihal Singh, or for an order 
for the search of the house, the Court 
„would have hesitated to make that order 
sif it had been informed that the house 
.was not. the house of Nihal Singh and 
‘that a search had already taken place 
there shortly before. The dacoity had taken 
:place prior to the first search. A second 
search should not have been made without 
;very good cause. In the first account 
which Muhammad Naim Khan gave of 
‘the occurrence, he said that it was a 
lathi blow struck by one of the accused 
:which caused his revolver to go off 
accidently. ‘This was a deliberate untruth. 
The nature of the wound and other 
circumstances of the case including Naim 
.Khan's own evidence at the trial, shows 
‘that. his revolver did not go off by ac- 
cident but was fired off on purpose, and 
there is very strong ground for believing 
-that he fired at Chotey deliberately. 
:This untrue statement in his first report 
„Shows that the  Sub.Inspector was not 
quite happy about the revolver shot. 
“He mentions in his report a large number 
of. persons who were present, at the time 
-of the occurrence. Amongst other persons 
‘he mentioned as being present, was Sukha, 
ithe chowkidar, and Gulzari Lal, the 
ypatwart. Gulzari Lal was in the first 
‘place not charged with having taken part 
in the assault upon the Police. I? Gulzari 
Lal did what Naim Khan, Sundar and 
Debi Singh said he did, he would have 
«been one of the chief persons to blame 
;for the assault on the Police. If he acted 
in the way that Hukam Singh and other 
-prosecution witnesses allege, he was undoubt- 
.edly mainly responsible for every thing 
. that occurred. Naim Khan in his evidence 
says that at the very commencement of the 
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row Gulzari Lal said that "there was 4 
day when Nihal Singh had left the village 
with a ‘moror on his head and that he 
was about to be taken away, under-arrest 
in the presence of the Thakurs. On this, 
all the persons named above, began to beat 
me and the constables. Being afraid’ of 
losing our lives, Ẹ took out my pistol and 
fired three times”, This is not what the 
witness said when he made his first report: 
Sunder Singh says that Gulzari Lal said 
to the darogha “there was a day when 
Nihal Singh came into the village with 
a wedding crown on his head and there 
was a day when he would be led away 
as a prisoner in the presence of the 
Thakurs. Debi Singh deposes to the same 
effect. Hukam Singh says that Gulzari Lal 
gave provocation” and said that there 
was a time when Nihal Singh had come 
to the village with a wedding crown: on 
his head. Is it possible that in the life- 
time of the Thakurs of the village, he 


should go away as a prisoner. On. this, 
the persous who were on the chabutra 
came down and surrounded the darogha, 


The lathes began to be weilded on the 
darogha and ihe constables.” It is nof 
very probable that -the  patwari would 
have said anything of the kind or taken 
the part attributed to him even if his 
sympathies were more or less with the 
villagers. We find, however, that the Police 
themselves evidently did not believe the 
case against Gulzari Lal, because we find 
that Mr. Kemp, Superintendent of Police, 
at quite an early stage took steps to with- 
draw the case against  Gulzari Lal | as” 
being weak and the evidence unconvincing. 
If Mr. Kemp’s estimate of the evidence 
was correct, Muhammad Naim Khan, the 
two Sub-Inspectors, and Hukam Singh 
have all told a deliberate untruth and 
falsely aceused Gulzari Lal. 

There is some justification for the sug- 
gestion that Gulzari Lal was implicated 
because he would not support the Police 
story. There is another matter which is 
certainly far from satisfactory when consider- 
ing the bona files of the Police. Shortly 
before the trial, Naim Khan summoned a 
number of persons belonging to the village, 
including persons who were defence witnesses 
and held out a threat to them that if 


they harboured any of the acgused, they 
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would be liable to punishment. Consider- 
ing the circumstances of the case, we 
doubt whether this warning ‘was necessary 
‘in the interest of justice, and it certainly 
‘had a féndénoy to frighten the witnesses 
“who would be called for’ the defence. It 
‘does not seein as if there was any need 
‘for the thredt, for a Police guard of 10 
or 12 men had, been placed in the vil- 
lage. Tere ' is * vet another circumstance 
which | deserves some consideration. It ap- 
pers that immediately after the occurrence, 
ERE accused or some one for them sent a 
telegram’ to’ the Collector. This seems to 
suggest “that the accused at that time 
‘looked upon themselves as aggrieved persons 
and were appealing to thé authorities. If 
the accused had done what the Police 
‘say they did, it is rather difficult to 
^inderstsnd why it was, they, so to speak, 
“took the Sub- Inspector; and his two constables 
"mito custody. ' We afe. quite sdtisfied that 
‘when’ the withess Daryai Singh and 

cgrtain other persons came to Malikpur 

after, the fight was over, there was not 
the smallest attempt on the part of the 
“Villagers” to, -conceal where’ the Police 
"were. The evidence of ` Daryai on this point 
we believe to be true and the ` evidencé 
of Baldeó we believe to be false, The 
; Sub- Inspector and his two constables were 
given up at once, they were given milk 
“and water to drink and proceeded upon 
their way in Gajadhar’s cart. 

' Tt is contended that even on the assumption 
“that there was no legal justification fora 
‘séarch or for the arrest, nevertheless, the 
accused were guilty of the other charges, 
"namely, under sections 147, 395 and 342 
“of the ` Indian . Penal Code, because they 
had no right of self- defence, having regard 
"io the provisions of section 99 of the 
Indian Penal Code. This argument might 
shave some force if. we could think that 
‘the Police had, even after the mistake, 
honestly come forward and told us exactly 
‘what -had happened. We have pointed out 
‘that there are substantial reasons for 
“thinking that the account given by the 
<aeeused- is more .probable than the account 
*£iven by the Police. If we assume it 
spossible that the Police had really made 
“their way into the female apartments in 
the absence of the male members, and 
that the moment Chotey. arrived, they shot 
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him down, we could hardly say that the 
decused could be held guilty for what 
Subsequently occurred, or that the Police 
could claim protection under section 99. 
There ia no doubt that the Police were 
beaten and that lathis were used, at the same 
time, none of the injuries were of a very 
serious nature,—no bones were broken. We 
also fear that there is reason to think 
that a number of persons who took no 
part in the occurrence and who were at 
worst only onlookers, were implicated; for 
example, Pokhpal Singh who is apparently 
quite’ blind of one eye and almost blind 
of the other. He cannot walk without the 
support of a stick. With the exception , 
of Daryai Singh, there is not one of the 
prosecution witnesses, we can trust. Hakim 
Singh we consider quite unworthy of belief. 
He implicates Gulzari Lal whom he did 
not implicate in his first report. According 
to the Police, he went away when the 
row began and yet he  pretends to give 
evidence as to what occurred right up to 
ihe end of the row. 

It is alleged that the accused stole the 
uniforms of the Poliee. This is a matter 
whieh is surrounded with mystery. From 
the very first, the principal accused never 
pretended that they did not know that it 
was the Police who had come to the house. 
What object the accused wonld have in 
stealing the uniforms of the Police, it is 
difficult to understand. It is quite clear 
that they did not want to keep possession 
of the uniforms; it would have been most 
dangerous for them to doso. They would 
not have kept them for the purpose of 
concealing the marks of blood, because the 
injuries done to the Police were perfectly 
apparent on their bodies. It is just possible 
that they might have keptthe uniformsthink- 
ing Chotey had been killed and wishing to 
retain them as evidence of the identity of 
the persons who were responsible for his 
death. Under the circumstances, and having 
regard to the evidence on the record, we 
feel by no means certain that the Police 
were wearing their uniforms on the day 
impossible for 
us to be certain one way or the other 
upon this point. 

The judgment of the learned Sessions 
Judge has been criticised but we are very 
far from thinking that he did not 
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arrive at a very fair estimate of the 
truth of the case. After carefully con- 
sidering the evidence, we have come to 
the conclusion that there is no reason for 
interfering with the judgment of the Court 
below. We accordingly dismiss the appeal. 
We direct that those of the accused who 
are in custody, shall be released at once 
and the warrants against those who are 
said to have absconded, are cancelled. 

. ` Appeal dismissed. 


BOMBAY HIGH COURT. 
URIMINAH APPEAL NO. 420 or 1915. 
. October 19, 1915. 
Present:— Mr. Justice Batchelor and 
. Mr, Justice Hayward. 
.J NATHU REWA—AcovseD 
. versus 
. . EMPEROR— Oppostiz Parry. 

Criminal Procedure Code (Act V of 1898), ss. 309, 
587 cl. (a)— Irregularity— Trial before Sessions Judge-— 
Conclusion of case— Second trial, legality of. 

Section 537 clause (a), Criminal Procedure Code, 
cannot avail to cure the disobedience to an express 
provision as to a mode of trial. [p 1000, col. 2.] 

Subrahmania Ayyar v. Emperor, 25 M.61; 28 I 
A. 257; 11 M. L. J. 283; 8 Bom. L. R. 540;5 C.W. N 
866; 2 Weir 271 (P. O ) referred to. 

Where a Sessions Judge held the trial of an 
accused up to the point of recording the Assessor's 
Opinion but at the time of writing the judgment, 
finding that a chargo had been improperly joined, 
ordered and held a new trial and convicted the 
accused: i 

Held, that the second trial was invalid as the 
Judge had no authority tocancel or set aside the 
trial which had originallya been held and that the 
Judge had no option but to give the judgmentin 
accordance with the Criminal Procedure Code, [p 
1000, col. 2.] 

Criminal appeal from conviction and 
sentence recorded by the Additional Sessions 
Judge of Ahmedabad. 

Mr. T. R. Desai, for the Accused. 

Mr. B. S. Patkar (Government Pleader), 


for the Crown. 


JUDGMENT. 

BATCHELOR, J.— This is an appeal by one 
Nathu Rewa from & convietion by the learned 
Additional Sessions Judge of Ahmedabad of 
the offence of robbery committed between 
sun-set and sun-rise on the highway under the 
2nd part of section 392 of the Indian Penal 
Code, 


INDIAN CASES. 


(1915 


The proceedings leading up to this convic- 
tion are of .an unusual character. The 
accused was originally committed to the Court 
of Session by the Magistrate under section 
392 of the Indian Penal Code, and, on the 
30th of July, the trial of the accused began 
before the Additional Sessions Judge. The 
Public Proseeutor, however, added charges 
under sections 214 and 411 of the Indian 
Penal Code over and above the charge under 
section 392. On the three charges, the trial 
proceeded up to the point where the Asses- 
sors gave the opinion. The Assessors’ 
opinions having been recorded, the 
learned Additional Sessions Judge reserved 
judgment. When, however, he came to 
write his judgment, he found himself to be 
of opinion that the trial had been illegal, in- 
asmuch as the third charge under section 214 
of the Indian Penal Code had been impro- 
perly joined. He, therefore, in his own 
words, “cancelled the trial and decided to 
hold a fresh trial against the accused." This 
he conceived himself empowered to do under 
section 537, clause (a), of the Criminal Pro- 
cedure Code. The new trial was according- 
ly held and the accused has been convicted 
as stated, thought both the Assessors were of 
opinion that the offence imputed had not 
been proved. 

It appears to me that the present trial was 
invalid on the ground that the learned Addi- 
tional Sessions Judge had no authority to 
cancel or set aside the trial which had origin- 
ally been held. That trial, as I have said, 
had proceeded to the point where nothing 
remained but the delivery of judgment. And 
under section 309 of the Criminal Procedure 
Ccde, the Assessors! opinions having been re- 
corded, the Judge had no option but to give 
his judgment in accordance with the 
Code. 


It is not, 1 think, arguable that section 
587, clause (a) to which the learned Judge 
appeals, invested him with authority to cancel 
his own completed trial. That section must 
be read. in the light of the interpretation 
placed upon it by the Privy Council in 
Subrahmania — Ayyar v. Emperor (1), 
where it was laid down that "the section can- 
not avail to eure the disobedience to an 
express provision as to a mode of trial,” 

(1) 26 M. 61; 281. A. 257; 11 M: L. J. 288; 3 Bom. 
L. R., 540; 6 C. W. N. 860; 2 Weir 271 (P. 0€. 
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Here itseems to me that there was disobe- 
dience to the express provision of the Code as 
to the mode in which trials should be conduct- 
ed. I am of opinion, therefore, that all the 
proceedings before the learned Additional 
Sessions Judge must now be set aside. 

We have heard the learned Pleaders on the 
merits of the case in order to guide our 
judgment to a decision as to whether we 
should or should not order a re-trial. Having 
heard all that can be said on both sides, and 
having regard to the peculiar circumstances 
of the case and the evidence on the record, 
we are of opinion that there is no good 
ground for ordering are-trial. The accused 
must be acquitted and discharged, and his 
bail bond will be discharged. 

HAYWARD, J.—I concur. 


Conviction and sentence set aside, 


ALLAHABAD HIGH COURT. 
ORIMINAL Revision APPLIGATION No. 787 
or 1915. 

September 27, 1915. 
Present:—Sir Henry Richards, Kr, 
Chief Justice. 

PRAG DAS BHARGAVA AND ANOTHER— 
ACCUSED — A PPLICANTS 
versus 
DAULAT RAM-—-OPPOSITE PARTY. 

Criminal Procedure Code (Act V of 1898), ss. 177, 
179—~Offence committed at one place, discovery of, at 
another—Trial —Jurisdiction —Penal Code (Act XLV of 
1860), ss. 420, 265. j 
Thecomplainant was induced to part with his money 
at Meerut on the false representation that a certain 
barrel contained a certain amount of spirit. At 
Agra it was discovered that the barrel did not contain 
the amount of spirit that it had been represented to 
contain: WA 
Held, that the Magistrate at Agra had no juris. 
diction to try the accused under sections 420 and 
265 of the Penal Code inasmuch as the discovery 
of the alleged fraud at Agra after the goods were 
delivered, could not be said to be a ‘consequence which 
„has énsued' within the meaning of section 179 of the 
Criminal Procedure Code. 
Application against an order of the 
Magistrate of Agra. 


Joint 


Mr. Peary Lal Banerji, for the Applicants. 
Mr. A. H.O. Hamilton, for the Opposite 
Party. 
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JUDGMENT.—Prag Das Bhargava and 
Kundan Lal have been charged with offences 
under sections 420 and 265 of the Indian 
Penal Code. It is alleged that the com- 
plainant was cheated, that is to say, that he 
was induced to part with his money at 
Meerut on the false representation that a 
certain barrel contained a certain amount 
of spirits. When the barrel reached 
Agra, it is alleged that it was discovered 
that the barrel did not contain the 
amount of spirit that it had been represented 
to contain. The charge under section 265 
is that the accused used a wrong measure. 
Undoubtedly if a wrong measure was used 
it was used in Meernt. The applicants com- 
plain that the Magistrate in Agra had no 
jurisdiction to enquire into the case. Sec- 
tion 177 of the Criminal Procedure Code 
provides that every offence shall ordinarily 
be enquired into and tried by a Court within 
the local limits of whose jurisdiction if was 
committed. In my opinion, the alleged 
offences, if committed, were committed in 
Meernt and not at Agra and, therefore, 
prima facie section 177 applies. Section 179 
is as follows:—-When a person is accused of 
the commission of any offence by reason of 
anything which has been done, and of any 
consequence which has ensued, such offence 
may be enquired into or tried by a Court with- 
in the local limits of whose jurisdictionany such 
thing has been done, or any such consequence 
has ensued.” There are several illustrations 
givento the section. The first is “A is 
wounded within the local limits of the juris- 
diction of Court, X, and dies within the local 
limits of the jurisdiction of Court Z. The 
offence of culpable homicide of A may be 
enquired into or tried either by X or Z.” 
I think it is quite clear that section 179 
does notapply to the circumstances cf the 
present case. The accused are not charged 
with the commission cf any offence "by 
reason of anything which has been done or 


any consequence which has ensued at 
Meerut.” The discovery of the alleged 
fraud at Agra after the goods were 


delivered, cannot be said to bea “consequence 
whieh has ensued" within ihe meaning 
of this section. I am quite satisfied that 
the Magistrate at Agra has no jurisdiction. 
The learred . Magistrate may be informed 
of this judgment. 

Application granted, 
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Hes ` ZKLLAHABAD^HIGH COURT. 
v o Dann Atreiu“ No. 536 or 1915. 
cabal n bo: Jnly 93,1915. 
| Prosetti Mr. Justice Tudball and . 
` MrJustice Chamier. 
46 “AE MPEROR—-Prosecoror 
Ff d . WEE. RN ac., ing M versus 
= MIAN” DEN. AND ANOTHER— À QCUSED. 
Publii Gambling Act (IIT of 1861), ss. 1, 3-—'Place’, 
PW deus af-- Enclosure within low: briek- walls, 


Uyplace, 

y, Round, the "Sides of & -bullock-rin,. in the shape 
‘of a lemhi-cirole “there | ‘ad beet ‘raised á.low wall 
6fYoosesBricks “and: it Was within thd'shelter of 
"id Jow brick-wall that gambling took place: 


Pa hah, he’ enologure yas a place, ‘within the 

mening of the! Gambling Aot. [p. 1008, col 17 

p. * Orinin “appeal against an order ` ‘Ge 
sêg ibtal ‘passed by the "Oatitoriment; Magis- 
trite d Allahabads > 77 ie 
Nira He Ryves (Governnient Advoduts), 
forthe ‘Crown | 

: CMRR. Sor abjt, for the ‘Kéoused. . 

edi DAMENT. —This is “a Government, 

Speal against. dit Order, of acquittal passed 
Aya ‘Magistrate of the first Class in the case 
pf tö persons” Mian Din ‘and Farid:ud-din 
PAS "würé ‘charged With an óffense under 

Becton, 3 of the Public Gambling ‘Act TII of 
1867: The Magistrate passed his order oh 
the finding that’ the spot where the gambling 
Was taking place was” “not ‘a "place" "within 
the tearing” of sectioirl or sevtion 8 of the 
Ret. Iü' ‘section l;a common gaming- -house is 
Gétined as, any "house, walled enclosure, room 
“or place in whic cards, dice, tables’ or ‘other 
‘fnstraménts' of? gaming are kept br used for 
the’ Brofit or, gain of the përson owning, 
‘Secupying, * using or keeping such house, 
‘Sneldsure, * room or- place ete. The spot 
where the ‘gambling is said to have taken 
place in the présent case, is the lower 
‘end of a bultóck- run'of'g'disused well on a 
Hit of open land where there are’ some trees 
and a small hut. Round the sides of the 
bullock-run, in the shape of a semi-circle, 
Has been” raised “a low wall of ` loose- 
bricks and -it “ig - within the- “shelter 
‘of ‘this low: brick:wall,” that thé gambl- 
ing is” said to have taken; “place. The 
Magistrate has passed his ‘opinion that it is 
hot 8? “placo within the meaning of the Act 
iblying on ruling to be found as Abbi v. 
Queer-Empress (1) and on “Queen. Empress Y. 


(1): 14 P, R.1596. Or, , 


p 09 


aloes 


^ Nw 
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‘roof nor wall’ 
by houses and. was approached by & narrow 
.lane. 
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at! 
EA t 2). EN "dise P follow 
Emperor, v. Fattoo Mahomed Sher -Mahomed 
Q. In our opinion, the place - where. ; the 
gambling is said to have -occurred ‘in the 
present case falls within the definition "of 
the word “place”. in the Act. The question 
was, discussed. with some detail jn the judg- 
ment. in Emperor y. Fattoo Mahomed ‘Sher 
Mahomed (8). In’: the’ Bombay Act, 
the words are DOES being the owne? 
or occupier or having the use of any house, . 
room or , place, _opens, keeps or uses the 
same ‘for the purpose of a common gaming- 
house.” The, only difference ` “between ‘the 
Bombay | Act and the Act which is in force 
in this Province is that the words “walled 
enclosure” are added in ‘the latter. " The 
Section runs "Having the use of. any. house, 
walled enclosure, ‘room or place.” "The 
Bombay .Judges in.their judgment, refer 
to certain English cases in which a decision 
was given in regard to the meaning of the 
word "place" in sections I, 2 and 38 of 
the English Betting Act which prohibit 
the use for betting of any house, office, 
room or other place. We agree with them 
that there’ is no reason tó suppose that 
thë ‘word “place” :in either , of the .two 
Indian Statutes. ‘has any more narrow or 
restricted mearing -than it’ has in the 
English-Statute. In Powell .v..Kempton Park 
Racecourse Company s ‘Lord Halsbury 
remarked as follows:— I think in this respect 
with Rigby,,L.. J., that any place which 
is sufficiently definite, and in which a 
betting: establishment might be conducted, 
would ‘satisfy the words of the SM 
Hereford remarked: 
“There must be a defined area 50 marked 
-out that it can be found and recognised 
dsn the ‘place’ where .the business is carried 
‘on and wherein ° ‘the: bettor “can” be 
found.” In the Bombay .case, the place 
“which was under consideration, was a piece 
of open land on which there was neither ` 
but “Which was surrdunded 


In our opinion, „in the case which 
tS “now "before: us, the spot -where the 
(2) 18 M. 46; 1 Weir 919: 
(8) 20 Ind. Cas. 609; 37 B..651; 15 Bom. L.R. 689; 
14 Cr. L. J. 449. 

(4) (1899) A. 0:143; 68 L. J. Q. B. 892; 80 D. T 
-588; 47 W. R585; 63 J. P: 260; 19 Cox.. GO. 266; 16 
T. L. R. 266, 
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gambling is said to have taken place, was 
& sufficiently defined ‘area so marked out 
that” it' eould- be ` found and recognised 
as the place where the business of betting 
‘was being carried -on. The argument. has 
‘been raised that the’ adjective ' ‘walled” in 
“Act 111 of 1867, applies not only to the 
noun ‘enclosure’ bat also to the two nouns 
‘room ‘or . place.’ With this, we ‘cannot 
-agree. It is clear that the word “walled? 
is applied only to the word “enclosure.” 
‘It could hardly in: common parlance be 
used. with the word. room." '.We, therefore, 
are of opinion that the decision `of the 
Magistrate in so far as-the meaning of the 
-word “place” is concerned is incorrect, and 
"we must, therefore, set aside. the’ order of 
acquittal, At the same time, the case is 
one of.a very trivial nature, The aceused 
-have .been subjected practically to two 
trials, - one in the Court below, and, one 
in this Court, and we think that the ends 
of justice have been sufficiently; met. We, 
therefore, do not direct that the accused 
pe aguin pase üpon their trial. 
: Order a aside. . 


; "^ BOMBAY HIGH COURT. 
Wi Criminals Revision Appiication No.-250 
] or 1015. i i 
' October 13, 1915. 
Present: —M Justice Batchelor and 
"Mr. Justice Hayward. 
| MANILAL MANGALJ I—Accuszp— 
APPLICANT ` 
versus 

i -EMPEROR—OrrosiTE pme 

‘Bombay Prevention of Gambling -Act (Act IF of 
1887), 8; 8—Instrument of gaming—" Means of gaming,” 
meaning .of — Book . recording bets, whether a means of 
gaming. 

The word ‘means’ as used in section 8, of'the 
Bombay Prevention of Gambling Act, 1887, having 
regard tothe inclusive character of the definition 
in which it “hag been used, includes a thing 
or article which has been specially contrived and 
‘used, to “promote and facilitate the wagering. 


«ool 


- A. green book used for making entries of ‘the 
bets made by those engaged in tho wagering which 
could not be conveniently conducted otherwise than 
with. or by means of this green book, is a ‘means’ 

"of “instrument” of gaming within tibo à definition in 
section 8 of the Act. 


a - 
à m ` CIN 
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.Words reading "that the 


as a subject .or. means of gaming." 
whole argument has turned— and' L think 
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Criminal, “application for revision against 
conviction and’ sentence’ recorded by the Third 
Presidency Magistrate of Bombay! 

Mr. Jinnah (with him Mr. T. B. Desai), for 
the Applicant. - ; 

"Mr. Bahadurji, (acting PEN Geng 
ith him: Mr. Nicholson, Public Prosecutor), 
forthe Crown. wo fe 

JUDGMENT. EN. 

 Barouzron, J.—In this base, the applicant, 
Manilal Maugalji, has " been convicted ‘by 
the learned Third Presidency | Magistrate 
of! managing “or assisting in^ conducting 
the business of a common gaming house 
‘under section 4 of the Bombay Prevention 
of Gambling Act “IV of 1887, and has 
been ‘sentenced to one month’s -rigorous 
imprisonment, Á 


The only point of law urged by the leanied 
IGonusel for the applicant is that a certain 


green book, in which were recorded entries of 
the bets made by. those. froqtenting the room 


managed by the applicant, - not “an 
‘instrument of gaming within the definitión 
of that.. term .in section 8 of. the Act. 


‘Unfortunately, however, for this argument, 


a Bench of this- Court has decided” against 
it in thecase of Emperor v. Lakhamst 61), 
‘which followed ‘the decision “in Emperor 
v. Tribhovandas (2), where ihe judgment, of 
Mr, Justice Fulton was presumably specially 
We, „are bound by, the decision 
of, Emperor v. Takhamsi (1), unless we are 
‘prepared io refer the matter to a Full 
Bench, That I am not prepared, to do, 
though I recognize fhat in view “of the 
divergence. of judicial opinion to` which 
this - topie bas given rise, my own view 
must be expressed with diffidence. ` "Speak- 
ing for myself, then, I agree ` with the 
"decision of Emperor v. Lakhamsi (1). Tt is to 


“be observed that the définition in, section 3 


of the Act, is an inclusive definition," the 
f "expression ‘instru: 
ments of gaming’ includes any ‘article used 


The 


rightly turned— upon the correct. signification 
of: the word ‘means’ in this definition. ^ Now 


‘as there is nothing to the contrary i in the 


Act, it is clear that 
which is a popular 


‘the word “meang, 
word and nòta term 


(1) 6 Bom. L.R. 1091; 29 B. 264; 1 Cr, 1. 3. 1074. 
(2) 4 Bom. L. R. 271; 26 B. 633. 
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of art, must be construed ‘in its popular 
sense, that is to say, in the sense in 
which the word would have been understood 
amongst ordinary Englishmen the day after 
the Statute was passed: see Reg v. Oom- 
missioners of Income Tax (8), which was 
affirmed in Commissioners for Special Purposes 
of Income Tax v. Pemsel (4) and Fusilier, Bligh 
v. Simpson (5), where Dr. Lushington said 
“one of the rules of construing Statutes, and a 
wise rule too, is, that they shall be construed 
loquitur ut vulgus, that is, according to the... 
common understanding and acceptation 
of the terms.” So far as Iam able to 
understand the current usage of this ordinary 
word ‘means,’ I shonld say, having regard 
particularly to the inclusive character of 
the definition which we are interpreting, 


that it must include a thing or article, 
such as this green book which was 
specially contrived and used to promote 


and facilitate the wagering. I say it was 
specially contrived and used for this purpose, 
because in fact it contains nothing but 
‘pencilled memoranda of the wagers made. 
Mr. Jinnah has contended that the wagering 
might conceivably have been carried on 
without the assistance of a book to record 
the wagers, and that no doubt is so. But 
the question is, when a book is in fact 
used so as to record the wagers, whatis 
the position of that bookP Is it oris it 
not a ‘means’ of wagering within the 
definition? In our present case, as it 
appears to me, the reasonable inference is 
that it was found by those engaged in 
this wagering that the wagering could not 
conveniently be conducted otherwise than 
with or, I think I may say, by means of 
this green book; in other words, it was found 
desirable to maintain this book as a 
method or, I think,a means of carrying 
on the wagering which, without it, could 
not have been carried on without great or 
insuperable difficulties. For these reasons, 
though’ I am sensible of the difficulty 
created by the divergent view expressed 
by other single Judges in Queen-Hmpress 
v. Kanit Bhimji (6), and Jesang Mctilal v. 

(3) (1888) 22 Q. B. D. 206; 58L J. Q. B. 196; 60 
L. T. 446; $7 W. R. 264; 53 J. P. 198. 
^ (4) (189:) A. C. 581; 61 L. J. Q. B. 265; COL. T 
621; 66 J. P. 805. . 

(5) (1864) 34 L. J, Adm. 25; 3 Moore P. €. (x. s.) 
Bl; 11 Jur. (x. s.) 289; 12 L. I. (Na) 186; 13 W. R. 
592; 16 E. R. 19; 146 R. R. 2. 

(6) 17 B, 184.. 
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Emperor (7), it is my opinion that the case 
of Emperor v. Lakhamsi (1), was correctly 
decided, and that we ought now to follow 
it and hold that the green book in the 
case before us, was a ‘means’ or ‘instru- 
ment’ of gaming within the definition in the 
Act. ] . 


That being so, the conviction in this 
case must be affirmed; and though Mr, 
Jinnah has addressed us on the question 
of sentence, I ‘see no reason whatever to 
suppose that the sentence in this case was 
one whit too severe. 

I would, therefore, discharge the Rule. 

Haywarp, J.—The applicant used the 
green book now before usin his room kept 
for registering Teji Mandi wagers on 
the results of the cotton sales in Liverpool, 
and he has, in consequence, been con- 
victed of keeping a common gaming house 
under section 4 of the Bombay Prevention 
of Gambling Act. It has not been disput- 
ed on behalf of the applicant that he so 
used the green book. But it has been 
contended that the green book so used, 
was not an instrument of gaming and 
that, therefore, the applicant was not 
legally guilty of keeping a common gaming 
house under the Act. 


Now it appears that the original legis- 
lative prohibition was directed merely 
against gaming, in the ordinary sense of 
the word, that is to sdy, against playing for 
stakes or betting at sports or pastimes 
as was pointed out in the rain betting 
ease of 1889, Queen-Emwpress v. Narottamdas 
Motiram (8). Thereafter, the prohibition 
was extended to include betting on other 
events under the term ‘wagering’ by the 
insertion of these definitions: “In this Act 
the expression ‘instruments of gaming’ 
includes any article used as a subject or 
means of gaming,” and “in this Act the 
word ‘gaming’, whenever it occurs, shall 
include wagering” by the amending Act 
of 1890. The question, therefore, which 
we have to decide is, whether the green 
book before us was used as a ‘means’ of 
‘gaming’; or rather to substitute the word 
which we must substitute under the defini- 


(7) 30 Ind. Cas, 124; 17 Bom. L. R. 600; 16 Cr. 
L. J. 572. 
(8) 13 B. 681. 
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tion as a ‘means’ of ‘wagering’. It seems 
to me that the green book would, in ordinary 
language, be said to have been used as 
a ‘means’ of carrying on this particular 
form of wagering. Itis difficult to believe 
in the circumstances disclosed, that 
any persons would,. without some such 
record, have been induced to enter into 
these wagering transactions. Whether 
that is a correct interpretation or 
has, however, been laid open to doubt by 
the dicta on former occasions of certain of 
the Judges of the Benches of this Court. 
Those dicta, therefore, require careful con- 
sideration. In  Queen-Empress v. Kanji 
Bhimjt (6), decided soon after the amend- 
ment Act, while Parsons, J., held that it was 
& question of fact for determination in 
each case whether account books were in- 
struments of wagering; Telang, J., doubted 
whether they could ever be instruments of 
wagering. He considered that they were too 
remotely connected with wagering and were 
merely helps to the preservation of evi- 
dence relating to the completed wagering 
transaction, In the Opium Sales Case, 
Emperor v. Tribhovandas (2), while, 
Fulton, J., was of opinion that the account 
books used to record the wagers, were, 
on that account alone, used asa means’ 
of wagering; Candy, J., held that these 
were so used as they were especially con- 
trived and were not merely helps to the 
preservation of evidence of the wagering 
transactions. In the Teji Mandi case, 
Emperor v. Lakhamsi (1), both Judges 
concurred that even slips of paper used 
to record the wagers were, no less than 
account books, used as a ‘means’ of 
wagering. But in the most recent case 
Jesang Motilal v. Emperor (7), Beaman, J., 
doubted whether such slips of papers or 
account books could ever be instruments 
of wagering. It appears, however, that 
Macleod, J., was not prepared to share his 
doubts and those doubts were not acted upon, 
so that there was no decision upon the matter 
by the Bench. 


It appears, therefore, that the  inter- 
pretation which has commended itself to 
us as the plain meaning of the language 
used, is the interpretation approved by the 
only previous decision directly in point 
which can be regarded asa binding deci- 
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sion of a Bench of this Court. We ought, 
therefore, to discharge this Rule and confirm 
the conviction. The sentence of one: month's 
rigorous imprisonment is, further, not unduly 
Severe in the case of a keeper of a common 
gaming house, the suppression of which is 
the special object of these Acts of the Legis- 
lature. 
f Rule discharged. 


ALLAHABAD HIGH COURT. 
Criminan Appear No. 663 or 1915. 
October 30, 1915. 

Preseni;— Sir Henry Richards, Kr., Chief 
Justice, and Justice Sir George Knox, Kr. 
DHANI RAM AND ANOTHER— APPELLANTS 
versus 
EMPEROR—Opposite Parry, 

Oaths Act (X of 1873), ss. 0, 18—Evidence of child 
taken without oath, admissibility of-—Child’s evidence, 
weight of. 

The mere fact that a Court advisedly refrained 
from administering oath to a witness, who was 
a child of tender years, does not make his state- 
ment inadmissible in evidence. A Oourt should only 
examine a child of tender years as a witness after 
it has satisficd itself that the child is intellectually 
sufficiently developed to enable it to understand 
sufficiently what he has seen and to afterwards 
inform the Court thereof. If the Court is of 
opinion that by reason of tender years, the child 
is unable to do this, it ought not only to refrain from 
administering oath but from examining the child 
atall. If, on the other hand, the Court thinks that 
the child, though of tender‘years, is capablo of inform- 
ing tho Court of what it has seenor heard, it is best 
that the Court should comply with tho provisions of 
section 6 of the Oaths Act. [p. 1006, col. 2.7 

A child is frequently a most satisfactory witness 
when the matters deposed to, are not beyond the 
intelligence of the child. [p. 1007, col. 1.] 

Appeal against an order of the Sessions 
Judge, Agra, dated the 9th August 1915, 

Mr. A. E. Ryves (Government Advocate), 
for the Crown. 


JUDGMENT.—Dhani Ram and Chotey 
Lal bave been found guilty of the murder of 
Durga Prasad and sentenced to death. They 
have appealed. The second accused is the son 
of the first necused. The deceased was the 
only son of Sobha Ram, a brother of the first 
accused. The first accused had another son 
called Salig who died childless leaving a 
widow Musammat Deo Kunwar. On the 16th 
August 1911, Durga Prasad made a Will in 
favour of the second accused leaving him all 
his property. Beyond all question, Durga 
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Prasad was most brutally murdered. Dhani 


Ram in the Court below admitted the murder 


and. he admits itin his petition of appeal. 
Chotey, however, denies his guilt. The case 


for the prosecution is that the motive for the 


murder’ was to anticipate the succession to 


Durga Prasad'$ property and to prevent him. 


incurring more debts, mortgaging or dealing 
with his"property or cancelling the Will. 
Dhani Ram says that he murdered the 
deceased because he caught him in the act 
of having sexual intercourse with Musammut 
Deo Kunwar.:-The family house ‘is divided 
into three parts. The twoaccused lived in 
the, western portion. Durga Prasad lived 
in. "the. eastern portion. There was another 
brother of the first accused named “Behari. 
He died leaving a son Choke Lal (not to 
be confused with the second accused). 
This Choke Lal lived in the central part. 
Two doors lead. from Dhani Ram’s portion 
into Choke Lal's and there is an open 
bourtyard which belonged half.to Durga 


Prasad - and half to. Choke Lal On’ the, 
niorüing of May. 18th, at day break the 


second accused went to Tota Ram chowkidar 
and told him that Dhani Ram wanted him; 
He and another chowkidar went to the 
house and found Durga Prasad lying dead: 
‘Dhani Ram said that four men ‘Sri Pal, 
Umrao, Pearay Lal.and Ram Sarup had 
killed Durga: Prasad. A report to that 
effect was made at fhe thana by Dhani 
Ram, It is now admitted that this charge 
was absolutely false. This gives some idea 
of the class of men the accused are. It is 
impossible to: believe that the second accused 
did not know" of the false charge that was 
being made against four innocent men, he 
must also haye known that Durga Prasad 
was lying -dead: The learned Sessions 
Judge has given the most- cogent reasons 
for not believing the story that the deceased 
"as murdered because he was caught in the 
act of illicit connection with the Musammat. 
This charge is like the charge made against 
the four men, an absolute lie. We are quite 
satisfied that the woman was not eyeu in the 
house at the time and. that .the motive was 
to get-rid of Dirga Pershad so as to, get his 
property. The evidence against’ Dhani 
Ram is overwhelming and he admits it even 
now. 


We secede to consider-the case as. —€— 


the second ascussd, Itis improbable that 
the father would have committed the. 
murder alone. If we are correct, in thé 
view, we -take of the motive, Chotey had 
a greater motive than the father. 

À little boy of the name of Ram Rup, aged’ 
about six years, was examined in the Court’ 
below. His statement is beyond question of” 
the utmost importance. It directly implicates” 
and if believed, brings home guilt to tho second 
accused. There is evidence that the, boy 
made the same statement immediately after. 
the murder. One of the grounds of appeal. 
was. based on the decision ‘in Quéen- 
Empress v. Maru (1). The objection was that. 
the learned Judge having “advisedly” refrain- 
ed from administering the oath to the little 
boy, his statemeritis inadmissible. : We are" 
riot prepared to acceptaltogether the ruling 
in the case of  Queen-Empres v. Maru 
(1. No doubt section 6 of the ‘Indian’ 
Oaths Aet X of 1873 provides that (save 
as iu the’ section provided) every witness 
shall make an oath. Section 18 of the 
Aet, however, provides that no omission 
to taks any oath, shall invalidate any pro- 
ceeding or render inadmissible any evidence 
whatever in or in respect of which such, 
omission took place. We are unable to 
hold that the mere fact that the Court’ 
advisedly refrained from administering the’ 
Gath, renders the statement of the witness 
inadmissible. In ourvopinion, a Court should 
only examine a. child of tender yearsas a 
witness after it has satisfied itself that 
the child is intellectually sufficiently de- 
veloped to enable it to understand sufficiently 
what it has seen and toafterwards inform’ 
the- Court thereof. If the Court is of: 
Opinion that by reason of tender years, 
the child is unable to ‘do this, it ought 
not only to refrain from administering the 
oath but from examining the child at 
ali, If on the other hand the Court thinks, 
that the child, though. of tender- years, is 
capable of informing the Court of what 
it has seen or heard, ib is- best that the. 
Court should comply with the - provisions 
of section::6 in-the case of a child. just 
as in-the case of any ‘other witness. Whe-. 
ther or :not, a child should be. ‘examined, 
must depend on the circumstances of the 
particular case - including, of course, the 


* (1) 10.A..207; A. w. N.(1888) 86.00. ^ slo 


Vol. XXX I 


DHANI RAM t. EMPEROR, 


ature "0f the’ - evidetice -he is. about to 
give. It seems to us pretty clear’ from 
thé record that the boy Ram Rup was 
: intelligent: We thought it ^ nevertheless 
advisable to examine the boy ourselves, the 
charge being the grave one of murder. 
We accordingly had the boy produced before 
“ug lin the presence of the accused, the. oath 
"was duly given and the witness 'examiriéd. 
«Having seen and heard the boy, "we have 
. nof the least hesitation in saying that he 
was quite capable of giving evidence in the 
‘ease. The Committing Magistrate examined 
thé boy on‘ oath ‘and appears to have beeh 
‘favéurably impressed. As already stated, 
this appeared from the record itself. | Not 
‘only was the boy examined onthe direct 
"but he Was cross- examined at ‘considerable 
‘Jéngth on behalf of the accused. In many 
ways, it is much more difficult to` tutér 
a/Whid*than an older person. "The child 
“thay no? doubt learn’ a story, but it would 
"be very , .diffieu]t to. prepare a child. for 
‘questions ` on ‘eross-examination ` outside 
-the ‘story. , Furthermore” a child of tender 
' years. finds it difficult ‘to disguise tlie fact 
-that he has been tutored. When*tlie matters 
“deposed to, are not beyond the intelligénce 
‘of ‘the child, :he is frequently , a most 
‘satisfactory ‘witness. ' His ténder “years 
Cyender him less capable of deceiving the 
tQourt. Inc he trial Court, Ram Rup was 
"üsked. if^ he’ had seen Chote’s sister-in-law 
-(thé' woman with- whom the first'accused 
“said he caught the deceased, ' in the act of 
“sexual intercourse) the boy said “he did 
inet see her that day, that she lived in 
‘her father’s house. -We think ifthe woman 
"had; been in the house,” the boy’ most, cer- 
‘tainly ‘would have said so. The question 
‘was asked by the Court. The statement 
-which the lst accused has made throughout 
‘corroborates the boy in so far as the’ boy 
“says “that he witnessed the occurrence. if 
‘Choke tutored his little son, he need only 
‘have’ tutored :him to substitute the 2nd 
accused for himself. He need not havb 
tutored him to’ deny the presence of .the 


.woman.; Ram Rup in .the Gourt below 
stated, -that he : had -seen, the two 
accused , hitting Durga Prasad. He said 


that -Dhani Ram used a lathi and Chote 
a pandàsa." In’ tke Court below, some point 
was made that the story of the gandasa 
must be untrue. The learned Sessions 
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Judge points out ‘that it "does ' not. ` rigces- 
sarily follow that "pecitüso “ie i wounds 
on the body do not appear: ió^have been 
“inflicted by _sharp édged weapon,, neither 
accused had a gandasa. The side of the 
gandasa or fhe back have been used. The 
little boy ‘still adheres to the statentent 
that there was. a gündasa. There -is '& 
discrepancy between his.. evidea before 
‘us’ and his statement in the Court. below 
‘when he states before ús that“ both the 
‘accused had ath. The real: important 
mattér for consideration with respéct to The. 
evidence. of this. witness is not whether: Ke 
is " &ecuraté in every detail but whether it 
is possible that he. has been tütored . by 
his father Oboke to substituté the sdtónd 
Accused ‘for * hiin.” As we have ‘alteady 
‘stated, the first accused ‘has ; ‘admitted ` ‘all 
along that ‘Durga’ Prasad 'was. murdered 
‘fy him" and’ that anothet mari” was ‘with 
him but he says that the second man 
was Choke and not his son Chote. Accord- 
ing to the evidence of Gokul Chand, the 
little boy stated that Durga Prasad had 
been killed by Chote Lal and Dhani Ram 
immediately after-the murder. Brij Basi 
says the same thing. We ourselves are 
quite satisfied that the little boy has told 
the truth when he says that both 
the accused: committed the murder. It 
must be .borne in mind that Choke, -the 
father of this little boy, had no motive 
for murdering Durga Prasad) Chote, the 
second accused, had a motive. 'Phe Will 
was in his favour. It was he who went 
to fetch. -tho chowkédar and ¿told him that 
Dhani Ram wantediito .see him. It is 
true that he did: not. tell the chowkidar 
why he.’ was: wanted but' this fact is rather 
against Chote than in his favour. ‘When he 
‘want to fetch the chowktdar, he must have 
known ‘that Durga’ Prasad was lying. dead 
in ‘the house. He' must. also hay” known 
that his father's: "charge against the ` , four 

men was false. It seems ‘to us. much, móre 
probable that Chote. would have been, his 
father’s accomplice in: ane murder ‘than 
Choke. ^ > DES 

After the. boy. Ram Rap badly oon: exa- 
Ained before. us, Dhani. Ram, put some 
questions and: madé a long statement ireiterat. 
ing that Durga Prasad was-killed because hé 
was caught in the act of having inter- 
course with the Musammat. Chote, the son, 


ee 
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however, declined to ask any questions 
or make any statement. We believe that 
the old man is trying to save his son and 
that the probabilities are that the latter is 
morally speaking’ the more guilty of 
the two. We are quite satisfied that 
the evidence given on behalf of the 2nd 
accused that he was absent when the 
murder was) committed, is false, This is 
shown by the evidence of Toto that it was 
the 2nd accused who came to him with the 
message that the Ist accused wanted him. 
The message was delivered very early in the 
morning. 

After careful consideration of the case, 
we are quite satisfied that the unanimous 
opinion of the learned Sessions Judge and 
of the assessors is correct. We dismiss 
the appeal, confirm the convictions and 
sentences and direct that the latter be 
carried into execution according to 
law. 


Appeal dismissed. 


BOMBAY HIGH COURT. 
CRIMINAL Revisron Application No, 236 
or 1915. 
October 19, 1915. 
Present: —HMr. Justice Batchelor and 
Mr. Justice Hay ward. 
DEVENDRA SHIVAPA LIMBENAVAR— 
APPLICANT 
versus 

EMPEROR-— Orrosrrs Party. 

Criminal Procedure Code (Act V of 1898), ss. 428, 
422, 367, 587 (a)—Appeal, dismissal of, after notice— 
Judgment, omission to write, effect of. 

In an appeal dismissed not summarily but under 
section 423 of the Criminal Procedure Code after 
notice given under section 422, it is incumbent 
under section 424 on the Magistrate to deliver a judg- 
ment which should fulfil the conditions laid down 
in section 367; in other words, the judgment must 
contain the point or points for determination, the 
decisicn thereon and the reasons for the decision. 


Section 587 (a) cannot be invoked ina case in 
which the Court is concerned not with any omis. 
sion or irregularity in a judgment but with the 
absence of a judgment. 
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Criminal application for revision from 
the decision of the District Magistrate of 
Belganm, confirming the convictions and 
sentences passed by the second Class Magis- 
trate of Parasgad 

Mr Nilkanth Atmaram, for the Applicant. 

Mr. A. G. Desai, for the Opponent. 

JUDGMENT,.—This is an application in 
revision which ie made to us in the following 
circumstances. 

The two accused persons were convicted 
by the second Class Magistrate of Parasgad 
of criminal breach of trust under section 406 
of the Indian Penal Code, From that con- 
viction, they appealed to the District Magis- 
trate, and that learned Magistrate, though 
he took a careful note of the arguments 
addressed to him by the Pleaders on both 
sides, passed his final order in the following 
words:— "The appeal is dismissed under 
section 423 of the Criminal Procedure Code.” 
It seems to us that that order cannot be 
sustained. Admittedly it was made under 
section 423 of the Criminal Procedure Code, 
that is to say, the appeal was dismissed not 
summarily, but after notice given under 
section 422. That being so, under section 424 
it was incumbent on the learned Magistrate 
to deliver a judgment which should fulfil 
the conditions laid down in section 367; in 
other words, the judgment must contain the 
point or points for determination, the decision 
thereon, and the reasons for that decision, 
None of these matters is contained in the 
order under notice, and the result is that 
by the oversight of the learned District 
Magistrate, the applicant who by law is 
entitled tothe independent opinion of the 
Appellate Court, has not had the benefit of 
that opinion expressed as the law requires 
that it should be expressed. We have, there- 
fore, no option but to allow this application. 
For, it is clear that section 537 (a) cannot 
be invoked in such a case as this where we 
are concerned not with any omission or 
irregularity in a judgment, but with the 
absence of a judgment, : 

The District Magistrate’s order must be 
reversed and the appeal must be remanded 
to him to be heard and decided in accord- 
ance with law. Rule made absolute. 


Rule made absolute, , 
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1900—XIII. See PUNJAB ALIENATION OF LAND - 


Act. 
—— 1905—1I[. See PUNJAB PRE-EMPTION ACT. f 
— 1912 —1. See PUNJAR COURTS AMENDMENT Act, 
-— 1018—I. See PUNJAB PRr-EMPTION Act, 
wm= 1914-1Il. See PUNJAB Courts Act, 


ACTS—(LOCAL)—U. P. 


Act1869—I. See Oups EsvaTES Act, 

——- 1881—XII. See NORTH-WESTERN Provinces 
: RENT ACT. 

——- 1886—X XII. See OupH RENT Act. 

-—— ]9010—II. See AGRA TENANCY ACT. ` 

-—— 1901-IIL See U. P. LAND Revenue Aor, 

—— 1910 —III. See OupH ESTATES AMENDMENT ACT, 


REGULATIONS. 


Reg. 1602—XXYV. See MADRAS REGULATION. 


-———-— 1806 —XVII. See REGULATION, 
— — 1886—1. See Assim LAND AND Revenues BE- 
GULATION. 
~= 1901—III. See N.-W. FRONTIER RIMES eu 
: LATION. 


E 


STATUTES. 
24 & 25 Vic, C. 104. See CHARTER Act. 
AOTS—FOREIGN, 


Act 1906, C. 37. See RAILWAY ACT or CANADA, ^ 


Administrator-General’s Act al of 


1874), ss. 17, d 
Adoption, See a 


Adulteration. See MADRAS ABKARI Act (I or 
1886), s 56 (b). | 

Adverse possession-—Adyerse possession 
for statutory period before sale, if encumbrance— 

" Assam Lond and Revenue Regulation (I of 1880), 
s. 70 X 8 

—— ———— -——-— — Üo-owners—Ewclusive posses. 
sion of one co-owner, df adverse to another —Lambar- 
dar, possessio by —Agent—Preswmption. 
‘The exclusive possession of one co owner, who has 

entered under a common title, is not ordinarily 

adverse to another co-owner, : 


E INDIAN CASES. : [1915 


Adverse possession—concld. 


In the absence of proof that a co-sharer lambardar 
is holding the property of bimself and his co-sharers 
adversely to the latter, his possession must be 
presumed to be permissive and as that of an agent 
for thom, N. DINA v. BISHAMBHAR SINGH, 11 N. L. 
R. 164 : i 464 


—$— —— —— ee — Oo-pareeners--Possession of 
one, possession of others—Possession hostile nb 
commencement—Accrual of peaceful title before 
completion of adverse possession, effect of— Posses- 





sion— Title - 398 
——————— — Nature of possession by mort- 
gagee- Restriction  ' 678 
Affidavit, previous, admissibility of 637 


Agent. See PRINCIPAL AND AGENT. 
Agra Tenancy Act (I1 of 1901), s.4 
' (2) š 979 


— — 





S. IO Sir, transfer of, by gift to 
one not a co-sharer, effect of, 

Sir does not cease "to be sir when it is transferred 
by a gift, whether the transfer be in favour of a 
person | who is a co-sharer or in favour of one who is 
not a co-sharer. U. P. Be Ra Euan: Bux v, NAND 
KISHORE 90 


——— — —- S, | 1—Occupancy rights, acquisi- 
tion of—Twelve years’ continuous oceupatizn—Land 
lying fallow. 

A tank land carried crops of singhara or paddy in 
years of heavy rainfall. No rent was paid inthe 
years whén there was no cultivation and ront varied 
largely from year to year. The tenant claimed con- 
tinuous possession on the ground that ho grazed 
cattle when cultivation was impossible: 

Held, that this was not the case in which cultivat- 
ed land was left fallow for a year or two without the 
period nocegsary for the acquisition ofa right of 
ocenpancy being interrupted and that under the cir- 
cumstances occupancy rights did not accrue as 
there was no continuous oceupation for twelve years. 
U. P. B, R, NAUNIHAL SINGH v. CHABBI 458 


——— m SS. Tl, S3d- Tenant holding: 
without consent of .landlord——Preswumption— Occu- 
pancy rights, acquisition of. 

A person oceupying land shall not be deemed to 
hold land within the meaning of section 11 of the 
Tenancy Act until he begins to pay rent therefor 
and in the absence of -very strong evidence the 
presumption is that a tenant is holding without the 
consent of the landlord-until he begins to pay rent. 
U. Pa B. Ra GHANSHIAM SINGH v. MORAN SINGH 


— ———— SS, 13, BB-XEjectment of father 
— Land re-let to minor son — Joint family— Continu- 
ous possession—Occwpancy right. 

When a father was ejected under section £8 of the 
Tenancy Act and immediately after the land was 
leased to his son aged sixteen who was joint with 
his father: 


Held, that the re-letting was in fact a re-admission 
of the father to tho holding within the meaning of 
section 13 of the Tenancy Act. Ua Ps B, R. UDAI 
BHAWAN SINGH v. MANAGER, KAYASTHA PATHSHALA 


D 


` 
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- ss. 13 (a), (D) and (C), 14 
(1) (a), 168—Wrongful dispossession —Re-gain- 
ing of possession— Limitation. ` i i 
In -order to apply the provisions. of section 18 

(a) of the Tenancy Act to a tenant wrongfully 

dispossessed, it is not necessary that the possession 

should have been re-gained within six months. U. P, 

B. R. DwaRKA v, NAziR Husain KHAN 863 

ss. I3 (a) and (D), 14 (1) 
(a), 168— Wrongful dispossession — Re-gaining of 
possession—Limitation Act (IX of 1908), s. 28. 

A mere attestation in a settlement parcha 
by a tenant that he is a non-occupancy tenant, does 











— 





not mean that he gives up his claim to occupancy . 


rights. - 

Quare.—Whether for the application of section 
18 (a) of the Tenancy Act, itis not necessary that 
the tenant should have re-gained possession within 
a year from the wrongful dispossession? U. P. B. R. 
Ram BnRAROS v, NAZIR Husain 815 


—<—— S. 14 Letting value, meaning of. 








For the purposes of section 14 of the Tenancy Act, . 


ihe letting value to be considered is the letting 

value at the time of the exchange, and not at tho 

time of the suit for ejectment.- U. P. B. Ra NAGE- 

SHAR PRASAD ù. MOHAN 482 

—— ———— s.14(1)(a) 815,863 

—— ——— —— S. 22 —Succession —Ex-proprietary 
rights acquired by two persons in full vight—Death 
of one without heirs—Right of heirs of other to get 
entire holding—Survivorship. 

Where two persons acquire jointly ex-proprietary 
rights and one of them dies without leaving heirs 
entitled to inherit under the Tonancy Act, the other 
gets the entire holding. U. P. B. R, HARI HAR 
PRASAD v. MATA PRASAD , 864 


~ S. 31, applicability of—Morigaye 
of occupancy holding before Act—Suit for arrears of 
rent—-Mortgagee, if necessary party—Civil Procedure 

Code (Act V of 1908), O. I, 7.9. 

Section 31 of the Tenancy Act will not apply to a 
mortgage of a holding entered into before the 
Tenancy Act came into ferce. 

A mortgageé of an occupancy holding is not a 
necessary party toa suit for arrears of rent, as the 











occupancy tenant is the only person responsible for . 





the rent of the holding. U. P. B. Re BALWANT 
BINGH v, FAIZULLAR 456 
—— — s, 34 | 486 


S, 36—Sir—tw-proprietary rights 
— Adverse possession—Six, character of, if changes. 
Ex-proprietary rights can.be claimed by any 

person who may be in possession of the sir, oven 

if that person be a trespasser, specially when 
the adverse possession has ripened into ownership. 

Str retains its character as such in the hands of an 

advèrse owner, U.: P. B. Re. Basawart Saran 

SINGH v, RABI Binen p 











——— S, 4 S—Enhancement. of rent, suit 
for—Exemplar area— Pi evailing rates— Procedure, 
Where in a suit for enhancement there’ was 

nothing on the record to give information as to 

how the rates applied were obtained or what was 
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the exemplar area accepted or how the rates were 
worked out: E 

Held, that there was no proper trial by the 
Court below, inasmuch as the tenants were entitled 
to demand that the enquiry should conclusively 
show that the rates applied were actually the rates 


prevalent. U, P. B. Re HARI v, SRI THAKURIL 
MARARAJ "i 889 
——— SS. 43, 49— Rent fixed by agree- 





ment in perpetuity — Suit for enhancement, if mains 
-  tainable— Remedy. 

Where rent has been fixed in perpetuity by an 
agreement, the remedy of the !andholderis not a 
suit for enhancement of rent under section 43 but 
a suit under section 49, Us P. B. Re KALYAN SINGH 

~o, Horr LAL 


— S. 49 459 
— ———— = S. 58 884 
S. 5B--Ejeclment— Grove — Hold- 














ing. 

A suit forejeetment under section 58 of the 
Tenancy Act cannot lie in respect ofa grove, asa 
grove does not come under the definition of the 
holding, not being land let or held for agricultural 


purposes. U. Pa Ba Ra NAWAB SINGH v, HUKUM 
“SINGH 498 
——— ~- S8. 58, "79—EHEjectnent—(Grove 


— Possession by landlord — Grove-holder, possession of, 

nature of —Remedy of grove-holdcr. 

A landlord took forcible possession of a grove in 
his zemindari. .No contract to pay rent was entored 
into nor was there anything to show that the landlord 
was admitted as his sub-tenant. The grove-holder sued 
to eject tho landlord ns his sub-tennnt. The Courts 
below gave a decree for ejectment. The landlord 
applied in revision: 

Held, that if the grove-holder was to be trented 
as n tenant, his remedy was to sue for possession 
under section 79 of the Tenancy Act within six 
months; but if he was nota tenant, a suit under 
section 58 did not lie, U. P, B. Re Kunot Mar t 
Suro Barak RAM d 453 


—— — — S, 79 453 


Ss. 79—Relinquishment—Survend- 
er of possession—Contract of velinquishment, if en- 
forceable— Dispcssesston — Remedy. 

A relinquishment of the holding, whether oral or 
written, unless conpled with the surrender of posses. 
sion is no valid relinquishment under the law. 

A contract of relinquishment cannot be specifically 
enforced. 

Where, therofore, a tenant agreed im writing 
to relinquish but did not surrender possession and the 
zemindar let the land to other tenants who took up 
enltivation: 

Held, that the action of the zemindaramounted to au 
illegal dispossession of the original tenant for which 
an action under section 79 would lie, U. P, Be Re 
SAWA Tana AHIR v. JAWAHIR LAL 794 
: —— Sa 158—“Muati khuirati,” «ean. 

ing of —Resumption—Revenue, assessment of. 

Anentry with respect to a grant inthe Agra 
Province to the effect that the land is "Muaft khairati”, 
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means that the grant is an absoluto one for 
. charitable purposes and is not resumable, and 
entries to the contrary in subsequent village ad- 
Ministration papers cannot affect the circumstances 
under which the grant was made. 

Where such land has been held for 59 years and 
upwards by two successors to the original grantee, 
itshould be assessed tq revenue only. Ue P. B Re 











JANKI PRASAD v. LOKENDER SHAH 898 
— - s. 168 863 
S. 176—<Application for review, 


rejection of, by „Assistant Collector, 2nd Class-— 

Appeal, if maintainable—Oivil Procedure Code (Act 

V of 1903), O. XLVII, 1.1. 

Although under Order XLVII, rule 7, of the Civil 
Procedure Code, an order rejecting an application for 
review isnot appealable, such an order, if passed by 
an Assistant Collector of the Second Class js appeai- 


able to the Collector under section 176 of the 
Tenancy Act, U. P. B, R. Paras Ram v. SHEO- 
BARAN SINGH 912 





—— S. 177—Question of proprietary 
title Acquiescence—Appeal. 

In a suit for ejectment, the defendant pleaded 
that he was the proprietor of the fields in dispute or 
in the alternative that he had at least acquired occu- 

' pàney rights. The Court of first instance held against 
the proprietary right but held that the defendant had 
got occupancy rights. The plaintiff appealed. Tho de- 
fendant raised an objection that no appeal lay to the 
Commissioner, who held that no question of proprie- 
tary title wasin isue in appeal as the defendant 
appeared to have acquiesced in the Assistant Collector's 
finding, that the proprietary title could not be 
urged and that the appeal had been filed sololy 
on the pointof occupancy tenure: 

Held, that as the defendant could. not appeal, 
he could not be said to have acquiesced in the 
finding 'of the Assistant Collector, and, therefore, 
a question of proprietary title was in issue and 
the appeal lay to the District Judge. U. P. B, R. 
PanrAB BAHADUR SINGH v, ARDUS SALAM 857 


—— — — —— SS. 177 (e), 188-—EHjeciment, 
suit for—Defendant pleadiag proprietorship’ in third 
person, if question of proprietary title—Appeal— 
Jurisdiction, 

In ejéectment suits a question of proprietary 
title arises not only in cases iu which the defend- 
ant pleads proprietorship in himself, but also in 
cases in which he alleges thata third person, and 
not the plaintiff, is the proprietor of the land in 
dispute and, therefore, am appeal from a decision of 
a Collector in such a case lies to the District Judge. 





U.P. Ba Ra ADYA Saran BINGA v. THAKUR 853 

—— — S., 193 (e) -859 
—— — —- S, 198 853 
‘Alien enemy—tLicense to trade—Suits, right to 


bring. 

Analien enemy who has been licensed to trade 
in British India, has access to the Courts and may 
bring suits. L, B. M. Meyrer v. Mrs. CO. Lea 88x 
Alienation. see Custom; HINDU Law; MORTGAGE. 
"Amendment of decree—Appellate Court, 

exercise of power of amendment by 478 








n Divergence between judg- 
` H ment and decree 1s 


INDIAN CASES, 


[1915 


Amendment of plaint, 
CEDURE Cops, 1908, O. 6, r. 17. 


See Civit Pro-- 

















^ Discretion of Court to 
permit—New cause of action arising during 
pendency of suit—Amendment, if pormitted 7 
ee eee Service of rotice after 
amendment 35 


Appeal (Civil). See Aana TENANCY Act, S, 177; 
U.P. Lano Revenve Acr, s, 111." 

Appellant’s failure to make necessary deposit 
for printing—Appeal, whether liable to be dis- 
missed — Civil Procedure Code (Act V of 1908), O. 
XLI, rr. 11, 16 74 

Appellate Court, interference by—-Discretion 
of lower Court 57 

—— Civil Procedure Code (Act v of. 1908), O. 
XLI, r. 38—Appollate Court, whether can reverse 
decree against non-appealing defendant 986 

— — Application to set aside abatement of appeal 
-Sufficient cause~-Limitation, Act (IX of 1908), 
Sch T, Art. 171 -697 

— — Arbitration — Award—Decreo in -accordance 
with award 700 

— — Arbitration —Award, decree based on— 
Appeal not maintainable — Revision, when allowed 
—Üivil Proceduro Code (Act V of 1908), 
115 458 

- "Decree ex parte, order refusing to set aside, 
whether appealable—Order setting aside decree 
ex parte, appeal against, maintainability of— Error 
made in setting aside such decree, effect ot O14 

—-— Decree against one set of defendants on 
contest, against another by consent Appeal 
agninst whole decree by contesting defendant— 
Execution, limitation for-— Limitation Act (IX of 
1908), Sch. I, Art. 182, cl. (2) P 426 

— — Difference of ‘opinion on some points— 
Practice 965 

—— —- Discretion — Appellate Comt, 
interfere with lower Courts discretion." 
The Court of Appeal should be slow to interfere 

with the exercise of a discretion by a lower Court 

C. AHMED Musaz Saves v, Mamoour Musasi, 22 0 

L, J. 208 ! 3 

— —— Discretion of Court as to costs, extent .of — 
Power of Appellate Court to interfere-—Order as to 
costs incorporated in decree, whether appealable— 
Pleader’s fees—Madras Civil Rules of Practice, rr. 
978, 279, 284 i 

— Duty of Appellate Court to implead all 

necessary parties--Necessary party omitted— 
Decree for sale, whether operative ‘814 

——- -— Execution of decree against legal represen- 
tative—Property attached-——-Property, if assets of 
deceased, decision as to 

-- — after failure of application for review-—'Time 
spent in review, if bona fide prosecution of civil 
litigation Exclusion of time—Diseretion, exercise 
of— Laches 705 

—- — , Letters Patent— Order to furnish securi. 
ty ^ 

— —— New defence 'inconsistenb with tho original, 
if allowed 575 

— — New party, addition of—Remund ‘to lower 
Court — Procedure -263 


Order by District Judge allowing Hindu 
widow-to take out compensation money deposited 
by Collector, if maintainable 








„power of, to 
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Appeal (Civil)—concid, a 


Order extending time for payment of money 
due under mortgage- decree, if appealable—Exten- 
sion of time— Time limit under decree—Prelimi- 
nary decree by Appellate Court—Determination of 
other questions--Buit, remitting of —“Court” in 
O. XXXIV, r 8, proviso, moaning of 
Order passed on one date, if treated as one 
against decree of another date 
against orders made m winding up proceed. 
ings— Limitation Extension of time 725 
~~ Party exonerated by first Court, if can be 
made party in appeal—Memorandum of objections 








mer Prosidency Towns Insolvency Act (IIL of 

1909), s, 8— Protection order 507 

Printed copy of judgment not filed with 

memorandum of appeal—Appeal, whether time- 
barred . ] 

Privy Connei] appeal- Value of subject- 

matter in Court of first instance less than Rs. 10,000 

-—— Value of subject-matter in dispute on uppeal to 

His Majesty in. Council more than Hs. 10,000— 


"Certificate,- if oan be granted —Involvo, ‘directly or, 


indirectly, somo-claim or question to or respecting 
property of like amount or value’, meaning of. 


Privy Council appeal — Leave to appeal — Case , 


below appealable value—Test for certifying case fit 

for appeal—Civil Procedure Code (Act V of 1908), 

ss. 109 cl. (c), 110, O. XLV, rr. 2, 8, 8. 

Where a case is admittedly below the. appealable 
value a certificate declaring it a fib one for appeal 
to His Majesty i in Council ought not to be granted 
unless there is some substantial question of law of 
general interest involved, M. Ayya RAGHUNATHA v. 
TRUORUMALAI EcHAMBAD, 18 M. L. T. 866; 2 L, W. 992; 
(1915) M. W. N/9 6 46 
i Probate—Division Bench, | difference of 
opinion iü—Letters Patent, cl’ 15, appeal under, 

if maintainable : 319 
s1iġhtof —Substantive law — Act. retrospective 

. effect of —Res judicata 214 
~ Separate, by two sets of dofendants— Appeal 
by one set, dismissal of—Appeal, hearing of, by 
other set— Discretion of Court to dismiss suit as 
against all defendants 886 
Suit originally valued at above Hs. 5,000— 

Decree for less than Re. 5,000-—Jurisdietion 496 
s "Two suits with regard to samo subjecb-matter 














tried together—Judgment in one following that” 


in the other — Appeal against one, whether barred 
because no appeal against the other 216 
— — (Criminal )—Criminal Procedure Code 
(Act V of 1893), s3’ 380, 408, 562—Procecdings 
submitted to First Class Magietrate—-Sentence by 
that Magistrate—Appeal, where lies 338 
—— — Criminal Procedure Code (Act V of 1898), 
ss. 428, 422, 387, 537 (a)—Appeal, dismissal of, 
a notice-—Judgment, omission to "um coe 


‘Appeal: second- Custom, validity of, question 
of, propriety of—Certificate, necessity of —Punjab 
Courts Act (XVIII of 1581), s. 40 i Panjab 
. ‘Courts UR Aot (I of 1012), s. 386 

— — — —— —— ——— Finding of Huc 800 


Noappealfrom first Court’s 
‘decision maintainable — Second appeal, i if maintain- 
able - 8 





perenge 
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Appeal, second- ecl. 


—— ~— Suitof a Small Cause Court 

nature—Right of fishery 797 
Arbitration, See Conrnact. 
~mm —— Award — Decree in accordance with 

award—Apveal—Revision, when — maintüinable— 

Award, nullity, efect of—Arbitrators, Court if can 

advise— Civil Procedure Code (Act V of 1908), s 115, 

Beh, II, para. 16. 

An application for revision of a decree based on 
an award can be entertained on the ground of 
material irregularity committed by the Court when 
no appeal under the Civil Procedure Code is main- 
tainable against that decree, but such jurisdiction 











“will be used very sparingly. 


Obiter. dictum,—Where there is no legal appoint- 
ment of arbitrators, the award is a nullity and 
an appeal against the decree is maintainable. 

There is nothing objectionable in the Court's 
helping the arbitrators with advice and orders when 
they come to it in a difficulty. | P. Kanara Lar v. 
Narain SINGH 700 
naan — Anard, decree based on — Appeal not 

saintuinable—Revision, when allowed— Civil Pro- 

cedure Code (Act V of 1908), s. 115. 

There is no appeal against a decree based upon 
an award bat if it can be shown that the lower Court 
acted without jurisdiction or failed to exercise a 
jurisdiction or acted with material irregularity tn 
dealing with the award, it would be open to tho 
High ‘Court on a proper caso being made out io 
revise such an order. M. ARAMANAI RAJAGOPALA v. 
ARAMANAL RANGASAMI 458 


Delegation of functwns— Judicial mia- 
conduct—Materialirregularity — Awar deal ing with 
matters-not covered by submission —11legal parts of 
award severable—Legal part, effect on. 

An arbitrator has no anthority to delegate his 





. functions, except possibly the performance of what 


are called ‘ministerial acts,’ and if he does so, he is 
guilty of judicial misconduct and his award is 
invalid, 

‘It is permissible to an arbitrator to take assistance 
in technical -matters, in so far as such assistance is 
necessary for the discharge of his duties. The deci. 
sion, however, must ultimately be his own judgment 
in the matter, although in the process of formation of 


* that conclusion he may take the assistance of experts. 


A Gourt acts with material irregularity in tho 
exercise of its jurisdiction, if it overrules the 
objection of judicial misconduct on the part of the 
arbitrator, without inquiry and without reception of 
evidence material for the determination of the issue, 

A submission furnishes the source and prescribes 
the limits of the arbitrator’s authority and 
the award both in substance and in forni nrust conform 
to the submission, and if the award extends to matters 
not within the scope of tho submission, it is void as 
regards bhe portion in excess of the submission, 


Whére the differest parts: ofan award are sever- 
able and not dependent on each other, the ilegal 
portion may be cancelled and effect given to the 
remainder. C. JUGGOBUNDHU v. CHAND Monan Suan, 
22 0. L. J. 237 


—— — Order of reference authorising ar- 
exteud time made .by consent 





bitrator to 
of parties—Arbitrator extending time after the 


1614 


Arbitration —concld. 


period originally fixed by Court had expired— 
Arbitrator after such time, if junctus officio — Award 
submitted within such extended time, if must ba 
set aside—Arbitrator’s interest in subject-matter 
in suit, when insignificant and unknown to him, if 
would invalidate award A 597 
— Question of title referred to arbitration 
Award—Trial de novo—Proceedings before Civil 
Court—Limitation Act (IX of 1908), ss. 5, 14, 
Sch. T, Art. 178 899 
Assam Labour and Emigratlon Act 
(Vi Of1901) —Principal and agent-—Liability 
of Government for tortious acts of its servants— 
Government servant acting under statutory powers, 
whether ayent——Illegal. order —Government, whether 
liable «Public policy —Government servant, when 
personally liable ~Defamation —Defamatory words 
published in course of official duties—Reasonable 
and probable cause ~ Prohibition of illegal business — 
Action, right of. 


The Government cannot be made liable for illegal 
orders passed by a Government servant purporting 
to act under a statutory power conferred upon him. 

The plaintiff sued the Secretary of Stato for India 
in Council to recover damages for loss of business 
on the grounds (a) that the Collector and District 
Magistrate of Ganjam on the 2nd February 1910 
closed a labour-recruiting depot at Berhampore, that 
recruiting depot having been intended for the accom- 
modation of coolies recruited on behalfof certain 
Tea Planting Associations in Assam, of which Asso- 
ciations the plaintiff had been appointed an agent, 
(b: that the Governor-in-Council by a G. O. dated 
12th October 1910, ratified and confirmed the 
Collector's order closing the depot till that dato, 
(c) that the ‘Government in the said order made 
certain defamatory remarks concerning the plaintiif, 
aud (d) that on account of the Collector’s order 
the plaintiff was prevented from recruiting coolies 
and earning commission: 

Held, (per Sadasiva Aiyar, J.) —(1) that the Govern- 
ment could not be made liable for illegal orders made 
by the Collector and District Magistrate inasmuch 
as hecould not be treated as the agent of the 
Government of Madras, nor could the Government 
ratify that act so as to make itself liable; 

(2) that on the highest grounds of public policy 
the Government should not be made liable for the 
tortious acts of its agents or servants, except pro- 
bably for acts done in the course of those kinds 
of transactions, which even an ordinary private 
mercantile firm can enter into; 

(8) that the District Magistrate himself even in 
his personal capacity could not be made liable to 
the plaintiff for the order made by him, as there was 
no proof that he acted maliciously or that his object 
was to injure the plaintiff's legal right; 

(4) that the Governor-in-Council was mot liable 
for publishing words concerning the plaintiff in the 
vourse of the official duties of the Governor-in- 
Council, since it was not alleged that the publication 
was made maliciously and without reasonable and 
probable cause. 

Held, also, (per Bakewell, J.) that the prohibition of 
an illegal business does not give aright of action. 
Wi. Ross v. SECRETARY of STATE, 20 M. L. Eey 
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Assam Land and Revenue Regula: 
tion (1 of 1886), ss. 35, 3 424 

ss. 39, 156 (D, 35, 
35 — Application for registration of name by pur- 
chaser of land dismissed—~Suit for declaration and 
possession in Civil Court, if maintainable—Jurisdic- 
tion — Renewal of Settlement by vendor after sale, 
effect of. 

Where the plaintiffs purchased lands from the 
defendants and applied for the registration of their 
names under the Assam Land and Revenue Regula- 
tion, 1886, but their application was refused by reason 
of the opposition of the defendants, who repudiated 
the sale: 

Held, that the Civil Court was competent not 
only to declare the title of the plaintiffs, but also to 
place them in possession of the disputed property 
by ejectment of the defendants. 

Held, further, that the mere fact that the defend- 
ants obtained a renewal of the settlement from the 
Revenue Authorities after the sale, did not create 
in them a right which they did not possess. 

Section 154, sub-section (1), of the Assam Land and 
Revenue Regulation must be read along with, and 
is controlled by, the concluding clause of section 39 
of the same Act. Ca ASKAR MIAN v, SAREDALI BARA, 
22 C. L, J. 828 








— ——— me — 8, 70 801 
— m eS. 154 (1) 424 
Attach ment. See Execution. 

— -—- before judgment, cash deposited as security 
for withdrawing— Defendant declared insolvent— 
Plaintiff, if acquires any right in security deposit-— 
Receiver in insolvency, right of, to get the mou 


—— ~ Subsistence of attachment, how determined — 
Order not withdrawn-—Presumption—Riíght to sub- 
sistence of attachment acquired. under old Code— 
Civil Procedure Code (Act V of 1908), O. XXI, r. 57, 
whether has retrospective effect. 

The question whether by reason of the disposal of a 
petition for execution, an attachment ceases to subsist, 
should be determined with reference to the facts of 
each case. 

Unless an order of attachment is withdrawn or 
dealt with on the merits, the presumption is that it 
is in force. 

A right to subsistence of attachment acquired 
under the old Code of Civil Procedure cannot be 
taken away by giving retrospective operation to 
Order XXI, rule 57, ofthe new Code. M. RAGHAVA- 
CHARIAR t, ANANTHA REDDI 9il 


Award. See ARBITRATION. 


Fraud— Decree based on award obtained by.. 
fraud—Suit to seb aside such decree, whether 

competent—Decree, whether can be set aside on 

ground that it was obtained by perjured evidence — 

Review 


Objections filed in time—Refusal by Court to 
hear as being filed out of time—Revision, com. 
petency of—Jurisdiction 536 

———- Order filing private award in part—Second 
appeal, whether competent-~Error of law, whether 
ground for revision 80 

—— — , suit barred on—Limitation 816 


Ballor and ballee—Suit against wrongdoer, 
430 








who can maintain 
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Bandhu. See Hinpv Law. 
Benami purchase--Ownership-—Source of 
money. 

Where a property is alleged tohave been purchased 
by one man in the name of another, the question of 
ownership must depend upon the answer to the ques- 
tion, with whose money was the property purchased. 
A. BHARAT INDU v. MUHAMMAD MAHBUB ALI KHAN 


Benamidar- Suit for partition of immoveadle 
property by benamidar, if mainiainable—Suits for 
land and suits for money claims, distinction between— 
Nature of partition, 

A benamidar cannot maintain a suit for partition 
of joint immoveable property. 

Seinble:—A. distinction has been recognised in the 
Calcatta High Court between suits for land and suits 
for money claims in the determination of the ques- 
tion of the competence of a benamidar to maintain a 
suit: in the former class of cases the right has been 
denied; in the latter class of cases the right has been 
sustained. 

The essence of partition is that the property is 
transformed into estates in severalty and one of such 
estates is assigned to each of the former occupants 
for his sole use and as his sole property. 

No analogy can be established between partition 
and the enforcement of a money claim, even 
when such claim is associated with land, as in 
the case of a benami mortgage or of a benami 
lease, though as regards leases and mortgages, there 
is apparontly some divergence of judicial opinion. C. 
ATRABANESSA BIBI v, SAFATULLAH Mra, 22 C. L. J. 269 


Bengal Land Revenue Sales Act (XI 
OF 1859), S. 14—Sale for arrears of vevenue — 
Suit for annulment- Sale for arrears of kist not due, 
ultra vires—Duty of Collector, 

Where ina suit for the annulment of a sale for 
arrears of revenue, it appeared that the estate con- 
sisted of two mauzas with revenue assessed propor- 
tionately on each payable by sists, and several 
accounts having been opened in respect of this 
estate, the June kist of one of the accounts fell in 
arrears and the Collector ordered the sale for the 
arrears of the March kist (none being found to be 
due for which): 


Held, (1) that there being no arrears for the 
March kist, a sale held expressly for such arrears, was 
ultra vires, although the sale might legitimately have 
been held for the June kist and consequently the sale 
of the entire mahal under section 14 of the Bengal 
Land Revenue Sales Act was void; 


(2) thatit was the duty of the Collector to close 
all the separate accounts before ordering sale of the 
entire estate. C. MUHAMMAD IpRIS v, MOTASADDI 
Mian 743 
S. 37—Proviso— Bengal 
Lenuncy Act (VIII of 1885)— Raiyats at fixed vates 
— Ordinary occupancy raiyats—Enhancement of rent 
~ Protection, nature of. 











Ratyats holding at fixed rates are primarily tho 


persons referred to in the proviso to section 37 of 
Act XI of 1859, and the protection provided by the 
section is extended under the Bengal Tenancy Act 
to all classes of occupancy raiyats, 

A person who takes the tenancy originally as a 
vaigat at fixed rates may not thereby acquire an 
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Bengal Land Revenue Sales Act— 
concld, 


occupancy right but a man who has already obtained 
ocoupancy rights cannot, by obtaining a grant of 
fixed rent, lose that occupancy right. 

Quare: — Whether, in view of the protection offered 
by section 37 of Act XI of 1859, a purchaser at a salo 
for arrears of revenue can enhance the rent of an 
occupancy raiyat? C, ABDUL GANI v, MAKBUL Ant 
22 C. L. J. 223; 42 C. 745; 20 C. W. N. 186 19 
-—-— S. SS-—Revenue sale of 

estate not in arrear, effect of —Suit for vecovery — 

Limitation —Letters Patent, s. 15—Judgment, mean- 

ing of—OCriminal Procedure Code (Act V of 1898), 

s, 145, order under, admissibility of—Evidence-— 

Admission, value of—Limitation Act (IX of 1908), 

Sch. I, Art, 149— Civil. Procedure Code (Act V of 

1908), 4. 98 — Appeal —Difference of opinion on some 

points-—Practice. 

Where a share of an estate, being in arrear of 
revenue was sold by the Collector under Act XI 
of 1859 and was purchased by the defendant, who 
thereupon dispossessed the proprietor : 

Held, (per Curiam) that Article 142 of the Limit- 
ation Act, 1908, governed the proprietor’s snit for 
recovery of its possession, 

Per Jenkins, C. J. —The value in fact of that which 
is inform an admission must depend upon the 
surrounding circumstances. 

Where there is no arrear of revenue in respect 
of an estate, thero is no condition justifying its salo 
and a suit for setting aside the sale is not necessary. 

Per Mookerjee, J.—The term ‘judgment’ as used 
in clause 15 ofthe Letters Patent signifies what 
is now understood by the term “decree” or “order.” 

Where in an appeal the Judges of the Appellate 
Court are agreed that the decree of the Court below is 
erroneous to a certain extent, but as to the rest they 
are equally divided in opinion, the decree appealed 
from is bound to be reversed to that extent only 
but as to the rest it is confirmed under section 98, 
Oivil Procedure Code. 

Section 33 of Act XI of 1859 applies not only 
where the sale has been irregularly conducted, but 
also where the sale has been illegal as held in 
contravention of an cxpress provision for exemption, 
but the principle has no application where the pro- 
perty soldis not in arrears; the existence of an 
arrear is a condition precedent to the exercise of 
statutory authority by the Collector. A sale which 
is beyond the statutory authority vested in a 
Collector cannot prejudice the rights of the pro- 
prietor. 

A finding in the order of a Criminal Court under 
section 145, Criminal Procedure Code, is not admis. 
sible in evidence, though the order itself is ndmissible 
for a limited purpose, namely, to show the parties in 
dispute, the Iand in dispute, and the person declared 
entitled to retain possession. Cs  KRIrsHEN Dovar 
Gan v, IRSHAD ALI Kaan, 22 C. L. J. 625 965 


Bengal Medical Act (VI B. C. of 
1914), s. 27 — Rules framed under the Act by 
Local Government, ultra vires —Specific Relief Act 
(I of 1877), s. 45 —Mandamus—Omission of qualified 
candidale's name from Election Roll —Mistake of Re- 
turning Officer —Jurisdicion of High Court to inter- 
ere. 

The petitioner was a Licentiate in Medicine and 
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Bengal Medical Act—concld. 


E 


Surgery of the, University of Caloutta and as such 
was admittedly entitled to be registered under 
section 4 of thó Bengal Medical Act. The peti- 
tioner’s name was omitted from the preliminary list 
of persons qualified to vote at the first elections 
under the Act published by the Returning Officer 
appvinted by the Local Government. His name was 
also omitted from the final Election Roll. The 
petitioner’s application to the Returning Officer to 
have his name entered was not considered by that 
officer. The petitioner applied tothe High Court 
under section 45 of the Specific Relief Act for an 
order compelling the Returning Officer to include 
and publish his name in the final Election Roll: 

Held, that the High Court had no jurisdiction to 
interfere, g 

Under rule 16 of the rules framed by the Local 
Government under the Bengal Medical Act, the 


- decision of the Local Government on any question. 


that may arise as to the intention, construction 
or application of the rules shall be final, and under 
section 27 of the Act no suit or other legal pro- 
ceedings shall lie in respect of any act done in 
the exercise of any power conferred by the Act 
on the Local Government or the Council or tho 
Registrar . 

- The act which is referred to in section 27 of the 
Bengal Medical Act is not one done by the Local 
Government, but done iu exercise of any power con- 
ferred by the Act on the Local. Government. 

Per Woodroffe and Coxe, JJ.— Even assuming that 
rulos framed. by the Local Government under section 
38 of the Bengal Act are ultra vires, an application 


under section 45 of the Specific Relief Act for an» 


order compelling the Returning Officer to include 
and publish the applicant's name in tho final Election 
Roll, based on the assumption that tho rules are not 
ultra vires but that they are valid rules which have 
not been given effect to in one particular by tho 
Returning Officer, cannot be entertained. C, Na- 
RENDRA Natu v, SrEPHENSON, 19°C. W, N. 129 618 
Bengal Municipal Act (Il of 1884), 

SS. 321,.322 (4)— Dwelliny house defined. ~ 

A dwelling house is house with tho superadded 
requirement that it is dwelt in. 

Where a holding was ordinarily used as a place of 
business and was also occupied by the plaintiff while 
he was ina state of unsound mind and where there 
was also a cook-shed or cowshed on the property: 

Held, that on these facts the holding could not be 
deemed a dwelling house within the meaning of the 
first proviso to section 821 of the Bengal Municipal Act. 

The effect of amendments of section 322 Bengal 
Municipal Act considerad. C," RADHA GOBINDA v, 
NARBADWIP CHANDRA Pat, 19 C. W. N. 1027 10 
—— —-— S, 322 (4 10 








.Bengal Public Demands Recovery 


Act (fof 1895), s. 9— Civil Procedure Code 
- (Act. V of 1908), s: 64, O. VI, rr. 14, 15—Attachment 
. of property, effect of- -Onvwission to frame issues, effect of 

—Hemedy—Certificute sale—Oertificate proceedings, 
irvegular— Sale, validity of —Statute, non-compliance 
` cith, effect of ~Appellate Court, power of, to dismiss 
suit—Plaint not duly verified and signed—Procedure 
-—Practice - Certificate, when invalid—Presum ption 
— Official Act, regularity of - Service of notice, proof 
of. i 


INDIAN OASES. 
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Bengal Public Demands Recovery. 
Act —contd. ` ! : 


An attachment creates no charge or lien upon the 
attached property, it merely prevents private 
alienation, but does not confer any title on the 
attaching creditor. 

Where the parties have gone to trial knowing 
what the real question between them was, the 
evidence has been adduced and discussed and the 
Court has decided the point as if there was an issue 
framod onit, tho decision will not be seb aside in 


appeal simply on the ground that no issue was’ 


framed on the point, in other words, the mere, 
omission to frame an issue is not fatal to the trial 
of the suit. 

Whore, howover, ihe failure to frame the issue has 
led to an unfair trial or miscarriage of justice, the case 
will be remanded for re-trial, $ 

Ina suit fora declaration thata certificate sale 
held under the provisions of the Public Demands 
Recovery Act was invalid and of no effect and that 
the defendants-purchasers had acquired no title to 
ihe property, the title of the defendants was 
expressly attached in the plaint but the issue as 
framed did not directly and specifically raise the 
question of the legality of the certificate proceedings. 


. It appeared that the defendants were not taken by 


surprise in the Courts below but had adduced 
a considerable body of evidence in support of their 
title. In appeal, the defendants-appellants urged 
that the legality of the proceedings under the 
Public Demands Recovery Act was not raised in 
the issues framed inthe suit and should not be 
investigated: 3 

Held, that the defendants were nob prejudiced in 
any way and that the objection, as it was neithor 
taken inthe Court below nor in tho memorandum of 
appeal, was wholly unsubstantial. 

A non-compliance with every requirement of o 
Statute does not universally make the proceedings a 
nullity. No hard and fast line can be drawn 
between a nullity and an irregularity, and when 
the provision of a Statute has-been contravened, 
if» question arises asto how far the proceedings 
are affected thereby, it must be determined with. 
regard to the nature, scope and object of the 
particular provision violated. 

An Appellate Court should not dismiss a suit on 
tho ground only that the plaint was not duly signed 
and verified, such a defect does not affeet:the merits 
of the case or the jurisdiction of tke Court. 

Therefore, where a requisition under section 9 (1) 
of the Public Demands Recovery Act is not duly 
signed and verified under section 9 (2) of the Act, 
the certificate issued on the basis of such requisition 
is not void in Jaw. 

The obvious intention of section 9 (3° of the 
Public Demands Recovery Act is thata certificate 
officer shall use his discretion as to the issue of-a 
certificate, to determine whether the case is a proper 
one for it, whether the money be due or not. 


. A certificate in which the amount was not specified 
and the space intended for the insertion of the 
figures was left blank and which the certificate 
officer appeared to have mechanically signed without 
perusal and consideration, isnot duly made under 
the provisions of the Act and a sale held under such 
a certificate is not valid, 
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Bengal Public Demands Recovery 
Act—concld, 


The mereentry in the order sheet of the certificate 
case that notice has been served is no proof that 
service was effected. 

When the circumstances of the case show that the 
certificate proceedings have been carried on in a 
careless or slovenly manner, the Court will be slow 


to apply the maxim Omnia presumuntur vite et . 


solemniter esse acta donec probetur in contrarium. Ca 
MOHIUDDIN v, PIRTHICHAND Lar, 19 ©. W. N. 1159 


Bengal Survey Act (V oF 1875), ss. 
41,63 . 4I 


Bengal Tenancy Act (VIII of 1895) 











ss, 49 (b), 85—Under- 
raiyat~Holding far a term—Devolution of interest 

—Heirs, whether can be ejected without notice. 

There is nothing in the Bengal Tenancy Act which 
expressly takes away the right of the heirs of an 
under-raiyat to succeed to the remainder of the term 
granted by the raiyat within the powers conferred 
on the latter by section 85, and apart from custom 
or express enactment there is no doubt thata lease 
for aterm devolves upon the heirs of the original 
lessee. On the expiry of the term the heirs may be 
ejected without notico under section 49 (b) of the 
Bengal Tenancy Act. Ca ALEJAN BIBI v. RAHAM 
ALI, 22 C. L, J. 232 


s. 85 26 


— S. 19 | —Landiord and 
tenant—Suit for vent below Rs. 50—Conflicting 
claim set up—Suit dismissed as no relation of landlord 
and tenant found—Appeal, if maintainable—No 
appeal from first Court's decision maintainable-— 
Second appeal, if maintainable— Revison —Jurisdic- 
tion—Civil Procedure Code (Act Y of 1908), s. 115. 


Where in a suit for rent under the Bengal 
Tenancy Act for an amount less than Rs. 50, the 
defendant set up the title in himself, but the suit 
was dismissed on the ground that no relation of 
landlord and tenant existed between the parties as 
no rent had ever been collected by the plaintiff: 

Held, that the decision was not appealable. 


No second appeal lies to the High Court from 
the decision in appeal of the lower Appellate Court 
when no appeallay to the latter Court from the 
decision of the First Court. 

Where an appeal to the High Courtis found to bein- 
competent, the High Qourt has jurisdiction in a 
proper case to deal with the matter under section 115, 
Civil Procedure Code of 1908, even without an appli- 
cation for that purpose. C, GANGADHAR KARMAKAR 
v. SHEKHAR BASINI DAsyA 8 
































S. 161—Puini tenure, 
unregistered purchaser of, right of—Incumbrance. 


Per Jenkins, C. J., and N. R. Chatterjea, J., (Mullick 
J., dissenting).—Àn interest of an unregistered pur- 
chaser of a portion of a putni tenure is nob an 
incumbrance within the meaning of section 16! of 
the Bengal Tenancy Act. C. ABDUL RAHMAN ~. 
AuMADAR RAHMAN, 19 O. W, N. 1217; 22 C, L, 54 
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Bengal Tenancy Act—concld. 


S. 182-—Homestead, meaning 
of—Land used for agricultural purposes—Land used 
for the purpose of gathering and storing thereon the 
crops raised on adjacent lands, 

In order to make section 182 of the Bengal 
Tenancy Act applicable, it is not essential that tho 
homestead should be in the same village or be held 
under the same landlord as the holding of the raiyat. 

The expression ‘homestead’ as used in the section 
denotes land on which a raiyat has his homestead, 
that is, land used by him for residential purposes. 
The section is not applicable where it is established 
that the land is not used by the raiyat as his home- 
stead; itis not sufficient to show that the character 
of the land is such as would justify its use as a 
homestead. 

The provisions of the Bengal Tenancy Act are 
applicable to all lands used for agricultural purposes 
and are not restricted to such lands alone as are, 
actually under cultivation. 

Where the defendants were raiyats in respect of 
lands in the vicinity of the land in dispute which 
they had taken with a view to gather and store there. 
on the crops raised on the adjacent lands actually 
cultivated by them: 

Held, that the provisions of the Bengal Tenancy 
Act applied, and the defendants were saiyats also in 
respect of the disputed land. €. Dina Natu Nac v. 
SAsur Monax Dey, 22 C. L. J. 219 16 


Sch. Itt, Art, G— Decre 
for share of rent by one co-sharer without making 
other co-sharers parties—Execution— Limitation. 

An application for execution of a decree obtained 
by aco-sharer landlord for his share of the rent 
without making the other co-sharers parties, is 
governed by Article 6 of Schedule III of the Bengal 
Tenancy Act. C, BxoxkEsH CHAKRABARTI v. HALA- 
DHAR MANDAL, 19 O. W. N. 1271 700 


Bombay High Court Criminal Cir- 
culars, Circular No, 37 352 


Bombay High Court Rules, r, 519— 
fLaxation of costs Interpretation of rule. 

Under the present wording of rule 515 ofthe rules 
of the Bombay High Court the words "as the Taxing 
Master shall in.his discretion think proper to be 
settled by Counsel” only refer to special affidavits, and 
not to pleadings. B. BAPUJI SonABJI PATEL ~. 
BHIKUBHAI VIRCHAND, 17 Bom. L. R 924 868 
Bombay Prevention of Gambling 

Act (Act IV of 1887), S. 3—Instrument 
of gaming—“Means of gaming,” meaning af—Book 

recording bets, whether a means of gaming. 

The word ‘means’ as used im section 8 of tho 
Bombay Prevention of Gambling Act, 1887, having 
inclusive character of the definition 
in which it hag been used, includes a thing 
or article which has been specially contrived and 
used to promote and facilitate the wagering, 

A green book used for making entries of the 
bets made by those engaged in the wagering which 
could not be conveniently conducted otherwise than 
with or by means of this green book, is a ‘means’ 
or “instrament” of gaming within the definition in 
section 8 of the Act B MANILAL MANGAL. 4. 
EMPEROR, 17 Bom, L, R. 1080; 16 Or. L. J. 827 
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Broker. See Contract. 


Budhist Law—Inheritance—“Payin" and 
“lettetpwa’ property,meaning of —Right of child claim 
ing through both parents—“Auratha” son, definition 
of—Out-oftime grand-children, right of, to inherit — 
Verbalmortgage—Subsequent document—Oral evidence 
admissibleto prove transaction. 


"Pay" property means property already owned 
by a person when he or she marries, whether he or she 
actually obtained possession or not. Property inherit- 
ed by a person during marriage is not ‘ payin” but 
“lettetpwa,” 

A child who has a claim through both parents 
gets a double portion both of inherited and of other 
lettetpwa property of what a child, who claims through 
one only, gets. 

Out-of-time grand-children, if they be the children 
of the ‘awratha’ son, receive the same share as their 
youngest uncle or aunt. - 

The Auratha sonis the son who in caso his father 
dies or becomes incapacitated is competent to take 
his place in the family. 

A married three wives in succession, His 
son by the Ist wife having predeceased him. His 
grandsons sued his daughters by the other wives 
for their share of the property left by 4. The defend- 
ants contended (1) that all the lands were 
inherited by A during his 3rd wife's coverture; (2) 
that certain plots had been mortgaged by A and 
redeemed by the lst defendant; (3) that the plaintiffs 
were not entitled to inherit as they had been guilty of 
unfilial conduct; (4) that, at any rate, they were liable 
for their share of A's funeral expenses and (5) that A 
had given certain plots of land to the Ist and 2nd 
defendants: 

Held, (1) that the gift to the Ist and 2nd defend. 
ants, even if proved, was invalid as they were living 
with tho father atthe time; 

(2) that the presumption was that the plaintiffs 
"were entitled to inherit andthe burden of proving 
unfilial conduct was on the defendants and that the mere 
fact that the plaintiffs took no partin maintaining 
A, though he was blind andlame for many years 
before his death, was not sufficient; 

(8) that if the plaintiffs father had been alive he 
could have been entitled to inherit one-half of the 
property acquired during his mother's marriage, a 
quarter of the property inherited by A during eitner 
of tho other two marriages and one-third of A's “payin” 
brought to the Ist marriage, and the plaintiffs were 
entitled to get their father's share between them; 

(4) that tho Ist defendant having re-deemed 
certain lands the plaintiffs must pay their share of 
the mortgage-money before getting their share of 
the inheritance; 

(5) that, as two different plots of land were mort- 
gaged and redeemed as one parcel, the plaintiffs being 
entitled to one third of one and one-fourth of the other 
and the areas and values of the two were also differ- 
ent, it was fair under the circumstances of the case to 
apportion the charge according to the value of the 
lands than according to the area. 

Where a mortgage is effected verbally and posses- 
sion is given, the transaction is complete and the 
fact that a document is subsequently executed does 
not bar oral ovidence of the original transaction. 
U. B. Nea Lu Daw v. Mi Mo Yr, 4 U. B. R. 1915, 
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Buddhist Law—contd. 


——Bhare of | children 
of first marriage — Keitima child adopted before 
second marriage, -right- of-— Undutiful conduct — 

Burden of proof. 7 


Under the Buddhist Law adoption, like marri- 
age, is not a mere contract, nor is it a grant or other 
disposition of property, nor is an adoption required 
to be in writing and, therefore, the fact that 
a deed of adoption was drawn up, does not pre- 
clude other evidence of the adoption. 


erect 











The object of the keitima adoption is generally to 
provide the adoptive parenta with an heir. In the 
case of such an adoption there must be a distinct 
occasion on which it takes place, it must be public 
and there is very often, though not always, a ceremony, 


According to the Buddhist Law of inheritance, 
the children ofa first marriage are, on the death of 
their father, who has married again after the death 
of their mother, entitled to three-fourths’ of the 
property taken to the second marriage, and one-eighth 
of the lettetpwa of that marriage. The same rule 
applies to akeitima child adopted by a man and his 
first wife. 


In the case of keitina child living apart from his 
adoptive parents, the real question for determination 
is whether the surrounding circumstances proved to 
exist establish an intentional severance of the 
family tie or not. The requirement of joint resi- 
dence can be safely released in the case of am 
adoptive child who is also a blood relation. 


Where the keitima child was the niece of the 
adoptive father and a year after her marriage lived 
in a granary in his compound, except for one year 
when she lived in her father-in-law’s house, and for 
certain months in every year during which she 
lived in a field hut for the purpose of cultivating her 
adoptive father’s field: 


Held, that so far as a joint living was concerned, 
the requirements of the Dhammathats were sufficiently 
complied with and consequently the burden of 
proving that she was by undutiful conduct debarred 
from inheriting was on the adverse party. U. B, 
Mi Cran Mya v. M1 News Yon, U. B. R. 1915, m 


—Partition during step-father's life- 
time—Practice--Appeal—New defence in consistent 
with original, if allowed— Limitation, 


A Court should. not allow a new plea to be 
raised in appeal which is inconsistent with the 
original one in the lower Court, 


It is forthe Judge to decide questions of law 
arising in the course of trial and he should not 
accept a view suggested by Counsel unless satisfied 
as to its soundness, it being quite different from an 
admission of fact by Counsel or from his waiving or 
withdrawing any part of his client’s claim under 
instructions. 

Under Burmese Buddhist Law, partition can be 
claimed by a step-child during the step-father’s life. 
time. 

When the parties are working lands in turns 
by mutual arrangement, there is no adverse pos- 
session, L4 B. MA MIN Kyin v, MAUNG WA 875 
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Buddhist Law, Burmese-—-Joint property— 
Partition--Pre-emption—Right of pre-emption, whether 
exists after partition—Trees attached to land, effect on. 


Per Curiam (Hartnoll, J, dissenting) —Under 
the Burmese Buddhist Law the oo-heirs who 
take part in the partition of immoveable 
ancestral property have not a right of pre-emption 
as regards such property after the partition has been 
offected, 


Per Sir Charles Fou, C. J., Ormond J. and Towmey 
J.—The right of pre-emption amongst co-heirs must 
be recognised only to the extent laid down in 
section 97 of part 2 of Spark’s Code which professes 
to be a' Code of Burmese Law and of the 
the Lex Loci, viz, if a person wishes to sell his 
share in an undivided ancestral estate he should 
first offer ib to all the co-heirs, They may buy the 
share jointly or each his separate portion of the 
share, or one may buy itin trust for the whole 
according as the heirs may decide among them- 
selves; the seller shall have no voice in the 
decision and shall not be at liberty to sell his 
share otherwise than they or a majority of them 
shall decide. 


Per Hartnoll, J.—In the case of inherit- 
ed land inclusive of trees permanently attached io 
the land, a joint inheritor of such property has a 
right of pre-emption in respect of such inherited 
property in the event of one of the joint inheritors 
desiring to sell his share of such property or such 
part of the inherited property as he has obtained 
possession of, in whole or in part, and whether ib 
is joint, undivided or partitioned estate, but in 
the event of a sale having taken place such right 
must be asserted promptly and within a reasonable 
time or it is lost forever. In asserting such right 
against a buyer the sum offered must be the sum 
which tho land has cost him, Ls» Ba MAUNG Yr Nan 
O v. Auxe Myar San, 8 Bun. L. T. 167 12 





——— “Out of time grandchildren," 

vule as to, applicability of —Children and step-child- 
Te — Procedure to be followed by Court when plaintiff 
has no cause of action—Civil Procedure Code (Act V 
of 1908), O. T, 7 10. ^ 


When there are no children surviving bub only 
the grandchildren the latter succeed on ihe same 
footing as children and the rule as to "out of 
time” grandchildren tomes in only when a 
distinction has to be made between different classes 
of heirs, e. g., children and grandchildren and has 
no application when allthe nearest heirs stand in 
the same degree of relationship to the deceased. 


Neither Order I, rule 10, nor any other provision 
of the Code of Civil Procedure authorises a Court, 
on finding that the plaintiff must fail, to import 
into the case as co-plaintiff a person who has a 
different cause of action inconsistent with that of 
the original plaintiff and who moreover has not 
paid Court-fees on the new claim. 

In a non-administration suit by one member of 
the family against another in his own right, tho 
Court should adjudicate his claim on its, own 
merits. L. Bs Mauna Suwe Paw v. Ma TAN Z1 
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Buddhist Law, Burmese —oconcld, 
Under the Burmese Buddhist Law, a widow has an 

absolute power of disposing of the whole property 

subject to the right of others. La B, Mauxc Po 
Saixa v. Maune San MIN 948 


Burden of Proof—Alienation by  widow— 
Daughter, power of, to contest 9 
——— Common object of gang 


345 


Consideration, receipt of, 
21 




















denial of —Mortgage 








Escheat—Orown, suit by 








—— 9 —— — Promissory note— Consider- 

ation 739 

—— Two separate charges— 
One trial 

Burmese Buddhist Law.—see Buonist 


Law. 


Carrier—Railway Company—Negl igence—Action 
jor personal injuries—Condition relieving from 
liability—Special contract—Railway Act of Canada 
(Rev. Stat. 1906, c. 37), s. 340. 

A carrier is liable for injury arising from negli- 
gence in the execution of hig contract to carry unless 
he has effectively stipnlated that ho shall be free 
from such liability. 

Under section 340 of the Canada Railway Act, no 
contract restricting liability for carriage is to he 
valid unless it is of n. kind approved by the Railway 
Board. 

If a passenger has entered a train on a mere 
invitation or permission from a Railway Company 
without more, and he receives injury in an eccident 
caused by the negligence of its servants, the Company 
is liable for damages for breach of a general duty to 
exercise care. Such a breach can bo regarded as ono 
either of an implied contract, orofa duty imposed 
by the general law and inthe latter case as in form 
a tort. 3 e 

But in either view, this general duty may, subject 
to such statutory restrictions as may be, be super. 
seded by a specific contract, which may either enlarge 
diminish, or exclude it. Ifthe law authorises it, 
such a contract cannot be pronounced to bo un- 
reasonable by a Court of Jnstice. The specific 
contract, with its incidents, cither expressed or 
attached by law, becomes in sucha case the only 
measure of tho duties between the parties, and a 
party cannot by any device of form get more than 
the contract allows him. 

If the contract is one which deprives the passen- 
ger of the benefit, of a duty of care which he is prima 
facie entitled to expect that the Railway Company has 
accepted, the latter must discharge the barden of proy- 
ing that the passenger assented to the special terms 
imposed. This he may beshown to have done oither in 
person or through tbe agency of another. Such 
agency will be held to have been established when 
he is shown to have authorized antecedently or by 
way of ratification the making of the contract under 
circumstances in which he must be taken to 
have left everything to his agent. In such a case, 
it is sufficient to prove that he has been content 
to accept the.-risk of allowing terms to.be made 
without taking the trouble to learn what was being 
agreed to. < 
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' In such cases the Railway Company may infer his 
intention from his conduct, If he stands by under 
such circumstances that it will naturally conclude that 
he has left the negotiation to the person who is 

. acting for him, and intends that the latter should 
arrange the terms on which he is to be conveyed, he 
will be precluded by so doing from afterwards 
alleging want of authority to make any such terms 
as the law allows. 

Moreover, if the person acting on his behalf, has 
himself not taken the trouble to read the terms of 
the contract proposed by the Company in the ticket 
or pass offered, and yet knew that there was some- 
thing written or printed on it which might contain 
conditions, it is not the Company that will suffer by 
the agent’s want of care. The agent will, in the 
absence of something misleading done by the Oom- 
pany, be bound and his principal will be bound 
through him. 

Under these principles, the only right to be carried 
will be one which arises under the terms of the 
contract itself, and these terms must be accepted in 
their entirety. ‘The Company owes the passenger no 
duty which the contract is expressed on the face of 
it to exclude, and if he has approbated that contract 
by travelling under it, he cannot afterwards reprobate 
it by claiming a right inconsistent with it, 

Where, therefore, a passenger who is to be 
carried upon special conditions at a reduced fare, has 
allowed terms to be made for him by an agent, the 
presumption is that the passenger was content to 
accept the risk without enquiring what the terms 
agreed upon by his agent were, Pe Ce GRAND TRUNE 
Ry. Co. or Canana v. A. N, Ropinson, 19 C. W.N. 
905; 84 L. J. (P. C.) 194 684 


Caste Disabilities RemovalAct (XXI 
of 1850), object of— Mortgage by Hindu father 
Suit by minor son for declaration that it shall not 
affect his rights—Son meanwhile becoming Muham- 
maden—Suit, if maintainable—Alienation for 
immoral purposes—-Burden of proof 
Caste Disabilities Removal Act of 1850 secures to 

individuals the same right in property after apostacy 

as they enjoyed before apostacy. Therefore, the 

right of a minor son to sue for a declaration that a 

certain mortgage-deed executed by his father should 

not affect his rights as member of the joint Hindu 
family after the death of his father is not taken away 
by the fact of the son having embraced Islam. 
Where it is shown that an alienor at the time of a 
mortgage executed by him was living a licentious life 
beyond his means, was indulging in drinking, prosti- 
tution and debauchery and was without any business 
or occupation on which the money might legitimately 
have been spent, it is unnecessary to prove that cach 

item of the consideration money was spent on im- 

moral purposes, P. KISHEN SINGH v. BHAGWAN 

Das, 89 P. R. 1015 476 

Cattle Trespass Act (1 of 1871), s. 

^ {Q—Trespass— Watchman seizing cattle, legality of. 
Under section 10 of the Cattle Trespass Act, a 

watehman watching crops on the land on behalf 
of the oultivator or occupier is entitled to seize 
cattle trespassing on the land under his charge, 
when he is given general instructions to seize 
them while so trespassing. Me In re SUBBARAYA 
Pinna 16 Or L, J.772 


* INDIAN CASES, 


[1915 


626 
287 


— Mortgage suit—Mortgage not 
proved—Simple money decree, if allowed 705 


Central Provinces Muncipai Act 
(XVI of 1903), $, 71 62 


Central Provinces Tenancy Act (X 
Of 1859), s. 2 (5) —Village tank let for fishing 
and growing water-nuts, land let for agricultural 
purposes, 

A village tank over which the landlord gives a 
right to fish and grow water-nuts is not “land let 
or oceupied for agricultural purposes ov for pur. 
poses subservient to agriculture” for purposes of 
Act X of 1839. N, Hart v. Wanu, 1i N.L.R, 
122 94 


Central Provinces Tenancy Act (XI 
Of 1898), ss. 69 (1) (c), 45 (S)— Transfer 
of proprietary vights--Sir land, acquisition of em. 
proprietary rights in— Tenant of sir land, liabilities 
of. 

Where ex-proprietary occupancy rights accrue toa 
malguzar under sub-section 1 of section 69 of the 
Central Provinces Tenancy Act, the provisions of 
exception (c) of the section do not cease to have effect 
and an ordinary tenant is still liablo to be evicted by 
the ex-proprietary occupancy tenant under the pro- 
visions of the Act. N. GoPIKISAN v, Kurrat, 11 
N. L. R. 170 

470 


——— — S, 45 (5) 
Charter Act, 24 & 25 Vic, C. 104. s. 
15 f 502 


Cause of action—Continuous account 
=-= Declaratory Suit 

















Cheating. See Penan Cops, s. 415, 


Chittas —Evidence—Observations. ^f High Court 
as to probative values of chittas t another case, 
how fur to be followed by lower Courts—Chittas, 
when private and public documents. 

A Subordinate Court ought not to rely upon the 
observations of a High Court as to the probative 
value of chittas made in another case, the evidence 
in which was different from that adduced in the 
case before it, : 

Where the chittas are prepared for a public purpose 
suchas the distribution of revenue on the shares, or 
assessment and settlement of revenne on the share 
belonging to the Government, they are public 
documents, but where they are prepared with the 
object of ascertaining the lands belonging to the 
Government without prejudice to the rights of the 
owners of the bahali shares they cannot be called 
public documents even though they might havo been 
availed of subsequently for assessment of Government 
revenue, C. NABENDRA KisHORE Roy v. RAHIMA 
Banu, 19 C. W. N. 1015 695 


Chota Nagpur Tenancy Act (VI of 
1908), ss 87, 258, 264 (VHD —Judicial 
Commissioner specially appointed to deal with 
revenue cases, if Revenue Officer — Decision of Judicial 
Commissioner—Res judicata—Civil Court, jurisdic- 
tion of—Civil Procedure Code (Act V of 1908), s. 11. 
The Judicial Commissioner specially appointed 

under section 264 (viii) of tha Chote Nagpu 

Tenancy Act to deal with thé Rovenue question 

decided by the inferior Revenue Officers in appea 
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is a Revenue Officer within 
section 258. 

Therefore, & decision of the Judicial Commissioner 
in appeal from a decision of a Revenue O.ficer in a 
suit or proceeding under section 87 of the Chota 
Nagpur Tenancy Act bars a subsequent suit for 
the same purpose in a Civil Court. 

A party cannot by suit seek to vary or set aside 
an order of a Revenue Court made under section 
87 of the Chota Nagpur Tenancy Act but if he is 
in possession, he can defend his title in a suit for 
resumption against him, Ce TEKAIT GANESH NARAIN 
v. PRorTAP Unat Nava, 19 C, W. N. 998 691 


————SS. 258, 261 (VHI) 
691 


Civil Procedure Code (Act XIV of 
1882), S, 13, xpl. M—Res judicata— 
First suit as purchasers —Second suit as reversioners 
— Purchase of ancestral property by  veversioners, 
effect of — Watver — Acquiescence. 


the meaning of 








After a land was sold to the defendants, ib was 
sold again to the plaintiffs-reversioners, and when 
the latter sued their vendor for possession of the 
land as purchasers, the former, having been added as 
parties, seb up their prior purchase as a defence and 
the plaintiffs’ claim was dismissed. Upon this, the 
plaintiffs sued as reversioners fora declaration on 
the ground that the land was ancestral and tho sale, 
being in favour of defendants, was without considera- 
tion and necessity: 

Held, that the plaintiffs’ suit was not barred by the 
rule of res judicata, 

A. reversioner by purchasing an ancestral property 
dogs not admit the alienor's unrestricted powers, nor 
does he thereby renounce his position and rights as 
revorsioner. P, KURA v, Manno, 63 P. R. 1215; 151 
P. W. R. 1915 159 


S. 335—0rder passed 
without inquiry, if order within section—-Suit for 
possession-~Limitation Act (XV of 1877), Sch. II, 
Art, 11. 

Where a resistance is offered in an exocution 
proceeding, an order passed withont any inquiry at 
allis not an order under section 335 of the Civil 
Procedure Code, 1882, and a suit for the possession 
of the property brought one year after the order, is 
not barred by Article 11 of Schedule II to the 
Limitation Act, 1877. C, Ragaunath JHA v. 
BIRINANDON SINGH 444 


Civil Procedure COde (Act V of 
` 1908),8. 2 (2)- -Order of abatement, if decree 4 


ss. 2 (2), 47, 148, 
O. XXXIV, r., 8 prov.—Order extending 
time for payment of money due under mortgage- 
decree, if uppealable—Hatension of time—Time 
limit under decree—Preliminary decree by Appel- 
late Court—-Determination of other questions—Suit, 
remitting of ~“Qourt’ in O. XXXIV, 1. 8 proviso, 
meaning of. 

An order extending time for payment of money 
due under a mortgage decree is neither “a decree" 
within the meaning of section 2 (2) nor a -deter- 
mination of any question coming within section 47 
of the Code of Civil Procedure and, therefore, no 
appeal lies against such an order, 
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Section 148 of the Code of Civil Procedure does 
not apply to the extension of time for doing acts 
allawed by decrees. 

It is the Court of first instances, to which a 
suit is remitted after the preliminary decree has 


-boen passed by an Appellate Court, which has the 


exclusive jurisdiction to deal with an application 
for extension of time presented under Order 
XXXIV, rule 8, proviso. 

The word “Court” in Ordor XXXIV, rulo 8, proviso 
does not in all cases mean "the Court which passed 
the decree,” Ma DirARMARAJA [YER v. SREENIVASA 
MUDALIAR, 2 T, W. 1074 29 M. L. J. 592; 18 M, L. T. 





486 240 
& 2(11) 920 
a s. 2 (13) 796 








————— e manatan 





SS. 4,6,0. Il, r. 2 
— Provisions of Code, whether applicable to Villaye 
AMunsifs—Suit for recovery of portion of price of 
article sold instituted in Village Munsif's Court —Sub- 
sequent suit for balance of amount due on account of 

| various purchases, whether barred. 


Order If, rule 2 of tho Oivil Procedure Code 
prohibits only the splitting of claims arising ont of 
the same cause of action. 

Where a customer makes distinct purchases on 
distinct dates, the merchant has got a distinct cause 
of action in respect of each purchase or set of 
purchases unless there isan agreement or settlement 
of accounts between the parties consolidating all 
these separate causes of action into ono. 

Where, therefore, in a suit for the balance of the 
amount due from the defendant on account of 
small purchases made by him on different occasions 
from the plaintiff's shop, it appeared that the plaintiff 
had previously sued for one portion of the claim in 
the Vilage Munsif's Court: 

Held, that Order II, rule 2, did not apply and tho 
subsequent suit was not barred. 

The provisions of the Civil Procedure Code, 1903 
are inapplicable to Village Munsif’s Courts. M. 
AGUSTUS BROTHERS v. FERNANDEZ, 2 L, W. 90; 29 
M.L. J. 4/4 18 M. L. T. 877 (1915) M. W. N. 765 59 


— ————8.6 59 


— S. 10, scope of — Later 
suit disposed of eavlier— Parties in two suits claiming 
under different titles —Pleadings in later Suit, if can 
be urged as bar to previous suit. 








After the plaintiff had brought a suit agai 
defendant, both of them were niade defendants in ae 
other suit which was decided while the plaintiff's suit 
against the defendant was still pending. In his 
defence in the first suit the- defendant relied upon 
the plaintiff's pleadings as defendant in the second 
suit. The plaintiff contended that as the trial of the 
second suit was without jurisdiction by reason of 
section 10 of the Civil Procedure Code, his pleadings 
in that suit could not be relied upon by the defendant: 

Held, that, as the later suit was not between the 
parties under whom the parties to the ealier suit 
claimed litigating under the same title, the plaintiff's 
contention was untenable. Wa BSADAGOPACHARIaR V 
Rama TIRUMALA ÜHARIAR 25 


691 


——— 
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— S. [[—Res judicata— 
Partition—-Partition decree not executed — Second suit 
for partition, whether maintainable—Decree tor pos- 
session conditional on payment of money —Decree not 
executed—Second suit, whether maintainable. 

The rights of a joint owner of land who obtains a 
decree for possession by partition of the joint tenancy, 
aro not oxtinguished by his neglect to exeoute the 
decrec within limitation. The relationship of the 
parties iner se continnes tobe that of joint owners 
and a second suit by him to effect partition of the 
joint property of which heis undoubtedly ajoint owner, 
is not affected by the previous non-executed decrec. 

Where & decree for possession of property is con- 
ditional on payment of a sum of money, the deoree- 
holder is not by reason of non-execution of such 
decree debarred from instituting a fresh suit for 
possession. P, GAMAN v. Imam Bakus, 77 P, R. 
1915; 164 P. W, R. 1915 205 
Sa I I—Two suits with re- 

gard to same subject-matter tried together— Judgment 

in one following that in the other —Appeal against 
one, whether barred because no appeal against the 
other—Principal and agent—Silence or acquies cence 
of principal, whether amounts to ratification—Agent 
obtaining pecuniary advantage for himself, duty of— 

Trusts Act (II of 1882), s. 88—Decree in favour of 

principal— Execution sale —Purchase by agent of im- 

moveable property outside British India — Principal 

entitled to decree for mesne profits —Mandatory in- 
junction directing veconveyance of property, whether 
allowed. 

Where two suits with regard to the same subjoct- 
matter are tried together on the same evidence and 
disposed of by the same Judge and the judgmont 
in one follows the judgment in the other though 
separate decrees are drawn up, the fact that no 
appeal has been filed against one of these decees 
does not make it operate as res judicata and does not 
bar an appeal against the other decree. 

Inthe case of an agent exceeding his anthority, 
ratification may be implied from the mere silence 
or acquiescence of the principal. 

Anagent who purchases property under circum- 
stancesin which his own interests nre adverse to those 
of his principal and thereby obtains a pecuniary 
advantage for himself, must hold the advantage so 
gained for the benefit of his principal under section 
88 of the Indian Trusts Act. 

Where an agent purchased some immoveable pro- 
perty oatside British India at a sale in execution 
of a mortgage-decree passed in favour of his princi- 
pal and the principal sued him for an account of 
the profits of the property and for a reconveyance 
of the property to him: 

Held, that the principal was entitled to a decree 
for an account of the profits of the property, but 
that a mandatory injunction directing the agent to 
execute the conveyance of the property itself could 
not be granted. INI. Ramasamy CHETIY v. KARUPPAN 
Ouerty, 29 M. L. J. 551 216 


S, Il, Expl.I —Appeal, 
right of —Substantive law— Act, retrospective effect of 
-Res judicata—Grant of agraharam—Payment of 
meras and russums, when can be enforced. 

A right to appeal to a superior Tribunal is a sub- 
stantive right which belongs to a suitor and an Act 





























INDIAN CASES. 
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which takes away a substantive right is not retrospec. 
tive in effect except by express enactment or by 
necessary intendment. 

Where, therefore, in a suit instituted before the 
passing of the new Civil Procedure Code, a decision 
on a previous suit of 1902 in which no second appeal 
lay, was pleaded as a bar: 

Held, that Explanation II to section 11 of the 
Civil Procedure Code, 1908, did not have a retros- 
pective effect and the earlier decision could not 
operate as a bar to the suit. 

As between a zemindar and his tenants a foo pay- 
able for a particular purpose cannot bo enforced 
when that purpose fails. 

Where, therefore, it appears that a grant of an 
agraharam was made conditional on the payment of 
cerbain meras and russums which, however, were to 
continue only so long as the purpose for which. 
they were made continued: 

Held, that the payment could not be enforced when 
that purpose failed. Wia RAJAH OF KAHASTI v. 
Swarnam KAMAKSHAMMA, 20 M. L. J. 585 214 
S. 11, Expl. V—suit 

fov possession and mesne profits—Claim as to future 

mesne profits not adjudicated wpon-—- Subsequent suit 
for such profits, whether barred, 

In a previous suib for possession: the plaintiff 
claimed mesne profits which had already accrued as 
well as future mesne profits. He was awarded mesne 
profits already accrued, aud the decree was silent 
us to future profits. On his bringing a fresh suit 
for future mesne profits the plea of res judicata waa 
raised: 

Held, that the mere omission of the Court to 
adjudicate upon the claim for future profits did not 
operate as a bar to a subsequent suit forsuch profits, 
U, B, Mi Saw U v. Nas Maik, U. B. R. Ped 
81 ^ 




















— — S. 20 (C)—Suit on promis. 
sory-note executed outside jurisdiction of Court —Pay. 
ment to be made within jurisdiction of that Court-— 
Forum, 

When a pro-note in lieu of certain profits was 
executed outside the jurisdiction of a Court and 
the executant also resided out of the jurisdiction of 
that Court, but the pro-note was delivered to the 
payee within the jurisdiction of the Court and it was 
intended that the money should be paid within that 
jurisdiction: 

Held, that the Court had jurisdiction to entertain 
a snit on the pro-note under section 20, clause (c), of 
the Civil Procedure Code, 1908. Pi MUHAMMAD 
IsHag KHAN v. MUHAMMAD ISLAM ULUAH Kuan, 2 P. 
R. 1916 698 
—————————— $. BH. See Costs. 
——— S. 35 —Cosis, general rule 

as to—Small Cause Court, not following facts on re. 

cord—High Court, whether can interfere—Jurisdiction 

—Revision — Provincial Small Cause Courts Act (IX 

of 1887), s. 25— Promissory moie — ‘On demand, 

meaning of— Creditor, liability of, for bringing action 
without demand —Debtor, liability of-—Contract Act 

(IX of 1872), s. 49. 

A High Court has power to interfere under section 
25 of the Provincial Small Cause Courts Act, 1887, 
where a Small Cause Court departs from the general 
rule as to costs that they shall follow the event for 
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reasons which find no adequate support in the facts 
on record. : 


Tho words ‘on demand’ used in a promissory 


note payable on demand do not constitute a 
condition precedent, but merely import that the 
debt is due and payable immediately. 

A. creditor, however, who commences an action 
without having first demanded payment, may pro- 
perly be saddled with the costs of the trial, if the 
debtor was all along willing to pay. 

Under section 49 of the Contract Act, it is generally 
for the debtor to seek out the creditor for the dis- 
charge of his debts. N. MEGHRAJ v. Jonnson, 11 
N. L, R. 189 880 


— S, 35, O. XXIII, r. 
1 (3)—Discretion of Court as to costs, extent of— 
Power of Appellate Court to interfere— Order as to 
costs incorporated in decree, whether appealatle-~- 
Pleader's fees—Madras Civil Rules of Practice, rr. 

27E, 279, 284. 

Ina mortgage suit plaintiff withdrew his claim 
against some of the defendants, while it was decreed 
against the others, The trial Judge ordered those 
defendants against whom the claim had been 
withdrawn to bear their own costs. On appeal the 
District Judge ordered the plaintiff to pay the 
costs. In second appeal it was contended that no 
appeal lay against the order of the trial Judge as 
it was not a decree: 

Held, that as a decree was passed in the case, the 
defendants were entitled to appeal. 

. Discretion as to award of costs vested in a Court 
under section 35 of the Code of Civil Procedure is 
not absolute, and can be interfered with by an 
Appellate Court if exercised wrongly and arbitrarily. 

Clauses (a) and (b) of rule 279 of the Civil Rules 
of Practice, Madras, apply equally to the word “with- 
drawn” as to the word "compromised ’ and the rule, 
therefore, has no application to the question of Vakil’s 
fees in cases where the plaintiff withdraws his suit. 

Order XXIII, rule !, of the Code of Civil Procedure 
fixes no time within which a plaintiff should with. 
draw his suit; he may do so atany time before 
judgmentis pronounced. But where he withdraws the 
suit against some of the defendants after both parties 
have adduced evidence on a preliminary issue, he 
does so only “after contest” within the meaning of 











rule 278 (a) of the Civil Rules of Practice. Even if ` 


the case is nob covered by rule 278 (a), the Court 
has under Order XXIII, rule 1 (8), of the Code of 
Civil Procedure power to award against the plaintiff 
. such costs as it thinks fib. | 
Where there are several defendants raising various 
defences a Court has power to award different sots 


` of costs, Wii INDOOR SuBBARAMI REDDI v. NEDATUR . 


SuNDARARAJA AIYANGAR, 18 M. L. T. 460; (1915) M. 
W. N. 1021 312 


——— S., 47 240 
mad S. 47, 0. XXI, r. 58 


—Hexecution of decree against legal representative of 

deceased judgment-debtor—Property attached—Pro- 

perty, if assets of deceased, decision as to— Appeal, 

maintainability of. 

An appeal lies from a decision in oxecution of a 
decree against the legal representative of a deceased 
judgment-debtor as to.whether the property attached 











———— 
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in execution forms part of the assets of the deceased, 
as the proceedings come under section 47 of the 
Civil Procedure Code, :908, and not under Order 
XXI, rule 58 of the Code. C, FAKIR OHANDRA GAIN 
v., GIRIBALA Dassya, 22 C. L., J. 304 321 


S. 47, O. XXI, r. 58 
men Judgment-debtor, death of — Legal representative— 
Title of third person set up-—Order—A ppeal. 

Where on the death of a judgment-debtor, his 
legal representative is brought on the record, and 
such legal representative sets up in execution 
proceedings title on behalf of a person not a party 
to the suit, the order on such a petition is not one 











- coming within section 47 of the Code of Civil Pro- 


cedure but is within the purview of Order XXI, rule 
58, and is not appealable. Wi. PEETIKAYILAKATH 
MAHAMMAD HAJI v. ALAM IBRAN HAJI 393 


—— S 47, O. XXI, r. 
IO I —Petition by judgment-debtor objecting to sale 
in .execution--Objections by third party as well— 
Order, whether appealable. 

An order passed on an application by a judg- 
ment-debtor objecting to the sale of certain 
immoveable property in execution of a decrec is, 
as between the parties to the suit, an order passed 
under section 47 of the Civil Procedure Code and 
is appealable even though it also disposes of 
objections made by third parties to the delivery of 
possession, M, MUuRUGESA MUDALI v. SAMA GOUNDAN 


102 
m ——- — — S. 65, O. XXI, rr. 

92, 94— Auction sale— Passing of title to purchaser 

Confirmation of sale—Sale certificate—Presump- 

tron. 

An auction sale becomes absolute (i. e., title passes) 
only on its confirmation by the Court. But in 
the absence of such a certificate the Court's con- 
firmation may sometimes be inferred from the 
nature of -the action taken“by it on receipt of report 
of sale. P. Sawan Man v. SAHIB Divan, 81 P.R, 
1916; 178 P. W. R. 1915 254 


Sa 66—Sale in execution 
of decree—Suit by heirs of certified purchaser—De- 
fendant, if cam set up title, 














Section 66 of the Civil Procedure Code is confined 
to suits brought against certified purchasers. 

Where the plaintiffs sued to eject the defendant 
from certain plots of land onthe ground that the 
lands were bought by the plaintiffs’ brother at an 
auction sale held in execution of a decree against 
the original owner: 

Held, that it was open to the defendant to set up her 
own title and to show that the certified purchaser 
wasa mere benamidar for her, Na HIRALAL v, GOPIKA, 
11 N. L. R. 180 58 


S. 73 (1), (C) —Surplus 
sale-proceeds, distribution of amongst attaching credi- 
tors-—Money standing to credit of one suit, application 
for transfer to another suit, if to be made in former— 
Practice—Rateable distribution, application for, on 
Original Side—Certificates of Accowntant-General and 
Registrar, necessity of. 

Where money in Court standsto the credit of one 
suit and the plaintiff in another suit has, by reason 
of being an attaching croditor or mortgagee or 
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Civil Procedure Code- (1908)—contd, 


otherwise, an interest in such money and desires 
the fund to be transferred to the credit of his suit 
in order to be dealt with therein, he sould in all 
cases make the application in the suit to whose credit 
the money stands for the transfer. 

In an application on the Original Side of the 
High Court for the transfer and rateable distri- 
bution of funds to which the provisions of section 
18 (1), clause (c), of the Code of Civil Procedure 
(Act V of 1908) may possibly apply, the applicant 
should be required to produce, in addition to the 
certificate of the Accountant-General, a certificate 
of the Registrar. Ca KUMAR KRISEN v. AMULYA 
Onaran, 19 C, W, N. 345 616 


— S. 92—Court of original 
jurisdiction—Subordinate Judge empowered to try 
sults under s. 92—Transfer of case from District 
Court—-Subsequent notification limiting jurisdiction 
of Subordinate Judge to specified area, effect of. 
Where a suit instituted under section 92 of the Code 

of Civil Procedure in a District Court was transferred 
by the latter to the Court of a Subordinate Judge 
empowered by the Local Government to try suits under 
that section but where by a subsequent notification 
the Local Government confined the original juris- 
diction of that Subordinate Judge to o specified local 
area: 

Held, that the Subordinate Judge, having derived 
his power to try such a suit by an order of transfer, 
made by the District Judge and under the prior 
Notification of the Local Government, did not 
cease to be “a principal Civil Court of original 
jurisdiction” within the meaning of section 92 
of the Code of Civil Procedure by the latter 
notification, and his power to try the snit was not 
taken away by it. Ma GANAPATHI Asani v. BUNDA- 
RAM CHETTI 397 























S. 92— Sanction. given to 
more than two persons —Swit by only two, whether 
competent, 

Where more than two persons interested in a trust 
have obtained the necessary sanction under section 
92 of the Civil Procedure Code, any two of them 
cannot sue without the others. M MADDALA BHAGA- 
VANNARAYANA V. VADAPALLI PERUUMALLACHARYULU, 
29 M. L. J. 231 236 














—— 8,98 965 
— s. 104 (1) (D, (2)— 
Order filing private award in part—Second appeal, 
whether competent—Error of law, whether ground for 
revision, 

On an application for filing an award made without 
the intervention of the Court, it was decided that 
part of the award, being on a matter which could 
not be the subject-matter of arbitration, was void: 
but that the valid portion of the award being separ- 
able from the invalid one, the award could be filed so 
far as it was free from the objection of invalidity. 
On appeal the application for filing the award was 
rejected on the ground that a private award must 
be either affirmed in its entirety or rejected in toto: 

Held, (1) that no second appeal lay in the case; 

(2) that the order was not open to revision as 
an error of law is nota material irregularity and did 
not constitute a ground for revision. P AumAp Din 
ANIS-UL-RAHMAN v. ATLAS TRADING Co, 66 P. R. 
1015, 146 P. W. R, 1916 80 


INDIAN CASES. 


[1915 


Civil Procedure Code-— (1908) —eontd. 


— —- S. 105(1), O. XLill, 
Y. I (C)— Decree ex parte, order refusing to set 
aside, whether appealable—Order setting aside decree 
ex parte, appeal against, maintainability of— Error 
made in setting aside such decree, effect of. 

While an uppeal lies under Order XLII, rule 1. 
(d), of the civil Procedure Code against an order 
refusing to set aside a decreo passed ew parte, no 
appeal Hes against an order setting aside such a 
decree. Under section 105(1) of the Code, any error, 
etc, made by a Court in setting aside anes parte 
decree is not an error, etc., “affecting the decision of 
the case” and, therefore, cannot be set forth as a 
ground of objection in the memorandum of appeal. 
P, FAZAL v. HASHMATI 




















S. 107, cl. (2), O. I, 
v. 10—Duty of Appellate Court to implead all 
necessary parties—Necessary party omitted— Decree 
for sale, whether operative, 

Before deciding an appeal, it is the duty of the ` 
Appellate Court to bring on the record all the necess- 
ary parties to the appeal. 

Where, therefore, a decree for sale wag passed in 
à suit in which anecessary party under Order XXXIV, 
rule 1, of the Civil Procedure Code was knowingly- 
omitted from the array of parties in appeal: 

Held, that the decree could not be allowed to 
stand, Me VELAMMAL v. LAKSHAU Amman — 814 


ee Tees (Sena cee: SS 109, I 10— Value 
of subject-matter in Court of first instance less than 

Rs. 10,000—Value of subject-matter in dispute on 

appeal to His Majesty in Council more than Rs. 10,000 

—Certificate, if can be granted—Involve ‘directly or 

indirectly, some claim or question to, or respecting 

property of like amount or value’, meaning of. 

To entitle a person toa certificate for appealing 
to His Majesty in Council, it is not enough that 
the decree or final order in the case involves, directly 
or indirectly some claim or question to or respecting 
property worth Rs. 10,000 or upwards; the value of 
the subject-matter of the suit in the Court of first 





instance must also be Rs 10,000 or upwards. 


Where, therefore, the value of the subjeot-matter 
of tho suit in the Court of first instance was less than 
Rs. 10,000 but the valuo of the subject-matter in 
disputo on appeal to His Majesty in Council exceeded 
that amount owing to the claim for mesne profits for 
the period between the institution of the suit and 
the petition for the certificate: 

Held, that the case did not satisfy the provisions 
of sections 109 and 110, Civil Procedure Code, and 
that the petitioner was not entitled to a certificate. 
Mi. SUBRAMANIA AIYAR v. SELLAMMAL, 2 L. W., 1057; 
18 M. L. T. 450; (1915) M. W. N, 941 96 











—— —— S. 109 (c) 46 
—— S, 110 46, 272 
—————.————8.115 458,579, 
7CO, 812 


——— S, 115—Limitation Act 
(X of 1908), Sch. I, Art. 158— Award-— Objections 
filed in time— Refusal by Court to hear as being filed 
out of time—Revision, competency of-—Jurisdiction, 
Where a District Munsif declined to hear certain 

objections to an award filed by tho petitioner on 

the ground that they had been filed out of time, 
while as a matter of fact they had been filed in time 


€(——À 








Vol. XXXI} i 


Civil Procedure Code-— (1908) — contd. 


Held, that the decision amounted to a declination 
of.a jurisdiction by the lower Court. and that the 
same. could be ‘revised under section 115, Civil 
Procedure Code, Wi. ‘Ratnam v. KOLANDAI BAMA- 
savy Ongrzy, 2 L. W. 1115 536 


— — ` S, 11 5—Mistake of law 
> «as tó jurisdiction-—Jurisdiction dependent upon find- 
* ang of fact —Interference in revision, when allowed— 
L7 Misconsiruction of documentary evidence, whether 
' 'goód ground for interference. 2 

.If an Appellate Court by an error of law finds 
jurisdiction in the’ Civil Courts, or denies jurisdiction 
to the Civil Courts, a: High Court has. power to 
interfere in' revision under section 115 of the Civil 
"Procédure Code. 
^ But where the jurisdiction depends on a ‘finding 
‘of fact, unless that finding of fact rests on no evidence 
"whatever, -revision under section 115 is not legally 
permissible VS TN - - 
‘-A “High Gourt cannot interfere in revision 
where the lower Appellate Court has misconstrued a 
‘portion of the documentary evidence or ignored 
‘important evidence in the case, “Ma KARRI NARA- 
:8AYYA v. THAYVALA NAGESWARA Rao 


S» 115-—Withdrawal of 
|o guit with permission.to re-file it—Omission to con- 
sider question of costs—Failure to exercise jurisdic- 
, tion vested in Court— Revision. E 
. Asut was withdrawn with permission to re-file 
it. The question of the terms on which the suit 
should be allowed to be withdrawn, especially as to 
“costs, was not considered by the Court granting the 
permission. 2 
- Held, that the omission to consider the question 
"of costs, “which ‘resulted in.subsiantial injustice 
being caused to the defendant amounted to a 
(failure to exercise the jurisdiction vested in the Court, 
TU, P, Be R, Hort Vv. THAKURTI MAHARAJ, 13 A.L J, 


Peal 














x 








710; Riv. 617 
-——— .S, 141 502 
Sens ts ————— $.148 240 


— ——-'8, FHO—Probute and Ad. 
„ministration Act (V of 1881), ss, 56, 56, 98— Probate 
granted —Inventory, furnishing of—Property trans- 
. ferred by bifurcation of District to another Distrirt— 
Jurisdiction—Court granting Probate, if can demand 
inventory. 
‘Apart from section 150 of the Code of Civil Pro. 
.cedure, it is the : Court ‘which has jurisdiction to 
*granb the.Probate under section 56 of the Probate 
- and Administration Act that has alsojurisdiction to 
+, demand an inventory to be furnished to it under section 
: 98 of the Probate and Administration -Act. That 
jurisdiction cannot be said to have been taken away 
* because by bifurcation of the district, the properties 
dealt with by the Probate, lie within the jurisdiction 
. of another district. 4, SUBRAMANIYAN CHETTY v, 
7 RAMASWAMI HETTY 499 


151, i Q.- XLI, 
addition of—Remand 











S. 
‘yp. 28—Appeal—New party, 
to lower Court—Procedure. - 
"Where an Appellate Court adds a new-party, ` it 

has inherent power to reverse the -decree of the 

Court-of- fifsb instance-and--remand: the case for 


Oa 


GENERAL INDEX. 
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Civil Procedure Code—(1908)— cont: 


‘ye-trial, This power has not been taken away by 
Order XLI, rule 28, Civil Procedure Code. M. 
ANTONI Juas PRABHU v, RaMAkRISHNAYYA, 2 L. W. 


1034 : 263 
: Sa 153, O. VI, ra 17 


— Amendment of rlaint—Discretion of Court to permit 
—New cause of action arising during pendency of 
suit—Amendment, if permitted. 


"The plaintiffs sued to recover a share of the 
estate of A alleging that they were his heirs, but 
it was-found that they were excluded from the 
inheritance by a nearer cousin who was alive at 
the time of A’s death. 

During the pendency. of the suit, B one of the 
defendants, a daughter of A, died and the 
plaintiffs applied for amendment of the plaint so 
as to include a claim to a sharo as heirs of B. 
The amendment was opposed on the ground of 
its being based on anew cause of action based on 
events which occurred subsequently to the suit. 

Held, that although the amendment under 
which the plaintiffs claimed as heirs of B referred 
to an event which had occurred after the suit had 
been filed there was nothing in the Civil Procedure 
Code, 1908, forbidding such an amendment. 

There is no absolute rule of law on the subject of 
amendments. The matter is merely one for the 
judicial discretion of the Court, which will allow or 
disallow amendments as: the circumstances of the 

| case dictate, only remembering that it should not 
cause prejudice to the other side and it should, 
if possible, avoid multiplicity of suits. S. NUR 
KHATUN v.'SuxAR Sawayo, 9 S. L. R, 61 ` 


s. 157, O XLI, r. I 
—‘‘Rules made,” meaning of—Interpretation of Statute 
—Rule abridging substantive right, of ultra vires— 
Civil Rules of Practice, rule 49, éffect of —Printed 
copy of judgment not filed with memorandum of 

` appeal—Appeal, whether time-barred. 


- Where a rule abridges a substantive right granted 
by a Statute, sucha rüle is ultra vires, unless the 
Statute itself empowers the rule-making authority 
to alter the provisions in the Statute. 


Per Sadasiva Aiyar, J.—' The  exprossion “rules 
made” in section 157 of the Civil Procedure Code 
‘must mean rules properly and validly made, in other 
words, made with jurisdiction by the proper authority, 

Rules which though purporting to be ‘made 
under the old Code were beyond the powers given 
“by the Code, do not bectme valid by reason of the 

fact that if they had been made under the new Code 
they would be valid $ 

Rule 49 of the Civil Rules of Practice seems 

to enact by implication that the production of a 

printed copy along with the memorandum of appeal 

is compulsory where the length of the judgment or 
~ order exceeds 700 words, and is ultra vires, 

Per Napier, J.—(1) Rule-49 of the Civil Rules of 
| Practice does not have the effect of making” the -pre- 
- sentation of-a printed copy of-a judgment compulsory 
-when it is over 700-words;-- =e = c c o > 

(2) Filing a certified copy of a judgment with the 

. memorandum of appeal, is & sufficient compliance 
. with Order XLI, rule 1 of the Civil Procedure Code 
“and is not'forbidden by the Civil Rules’ of Practico 
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Civil Procedure Code—(1908)—contd. ` 


`. Wheré, therefore, an &ppeális présented within the 
period of limitation and a certified copy of the judg- 
mént appealed against is filed along “with the memo- 
randum of appeal but & printed copy of the judgmént 
is filed out of time; the appeal is not. time-barred. 
M. RAMAKRISHNA PILLAI v. MUTHUPERUMAL PILLAT 
29 M. L. J. 6037. . 924 








0, rS 


456 

a 0. Lr. I0 i 

ee M O. 1, r. 10—Thira 
«party, whether can be impleaded at final stage. 

A person who has not been impleaded either 


asa plaintiff or a defendant in the Courts bélow 
vannot claim to be. made a party at the final stage of 
the case. Pa SUNDAR:.SINGH v. Masa ma GURDENI, 
208 P. W. K. 1915 2 
i 59 


——— —— € 0. 2, r.2 
0. 2, Pa 2-—8uit. dis- 


~. missed for defect in form—Subsequent suit, whether 
"barred — Joint ownership—Right to demand partition 
t incidental, 
* Where the dismissal of a suit takes place for defect 
in the form of the suit, Order II, rul 2 of the Civil 
‘Procedure Code does not preclude a plaintiff, whose 
‘suit has been thus dismissed, from bringing a Second 
"suit. 
: ‘Order IJ, rule 2, requires a plaintiff to include in a 
suit the whole of the claim which he is entitled to 
«make in respect of the particular cause of action 
„which forms the basis of the suit and does not 
‘Compel him to include claims arising out of different 
yeanses of action. 
‘The right to demand partition is one of the inci- 
"dents of joint ownership and as long as the joint 
ownership subsists, any of the joint owners may 
» demand partition. 
Whére, therefore, a ‘plaintiffs suit foy -his share, of 
two mortgage-debts realised by the deféndants from 
ithe mortgagors‘was dismissed on the ground that the 
:guib for partial ‘partition ‘did not lie, and he then 
"brought a suit for partition of all joint properties. 
Held, that, the causes of action in the two suits 
. being different, the second suit was not barred by 
. reason of Order 1I, rule 2. P, GULAB SHAU v. HAVELI 
. Suair, 87 P. R 1915; 180 P. W. R 1916 463 


O,3,r. I. 859 


Wty 
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* :, Insufficient noticea—Ex parte decree—HEuamination 
.of process-server, necessity of —Material irregularity — 
Revision 
Before an ew parte decree can be passed, the 

` process-server should be examined on oath as laid 

E. uhder Order Y, rule 19 of the Civil Procedure 
ode 


Ifan order of ejéctment has been made in spite 


, ofinsufficient service of notice under section 69 of the ' 


Lg Tenancy Act,itis such a material irregularity as 


“to justify interference in revision by the Board. . 


7 U, Pa Ba R, KANHAIYA v. DURGA PRASAD 479 


t [tO 6—Pleading—Plaintif 
bownd.to-state naturé of deeds supporting his title— 





+ Parties to bé restricted to their «pleadings —Inconsis- , 


tent pleadings, 


INDIAN CASES, 


-— 0.5, re 19—Rjcctment | 


as 
Civil Procedure-Code-— (1908) —contd. ^? 


It is absolutely essential that a, plaint, not 
to be embarrassing to the defendants, should state 
those facts which will put the ‘defendant on his 

uard and tell him what he will: have to meet 

hen the case comes on for trial. > It is not necessary 
to set outthe evidence whereby the plaintiff pro- 
poses to prove the facts"which give him the title. 

A plaintiff is bound to state the nature of the 
deeds on which he relies in deducing his title from 
the person under whom he claims and show the 
devolution of the estate to himself. 


Parties should be held strictly to their plead- ' 


ings and should not be allowed to prove at -the 
trial any fact which is not. stated-in their pleadings. 

A plaintiff may in certain circumstances rely upon 
“several different-rights alternatively though they 
may be inconsistent. But he'cannot be permitted to 
allege two absolutely inconsistent statements of facts 
each of which is destructive of the other. Ca 
AME Lat PODDAR v. JupHisTER Das, 22 C. L, J. 254 


181 
O. 6, r. 14, O. 3, 














. Fr. 1 —Plaint— Signature of authorised agent 
, Plami, if valid—Agra Tenancy Act (II of 1901), 
s. 193 te). 


A plaint signed by thé authorised agent of the 
"plaintiff is valid in law; unless it is shown that the 
‘suit has nob been instituted with the approval’ of 
the plaintiff. Us. Ps 'B, R, AMIR-UN-NISSA v. RAM 
CHARAN Das 859 


eae 6, r. 17 1,7 
——- — —— 0,7; re 11 (c) 807 


O. 1 7, Pa 2—Failure 
of one party to appear at an adjourned hearing— 
Judicial discretion— Dismissal for default. 

Order XVII, rule 2, of the Civil Procedure Code, 

, throws upon 6 the Court ‘the responsibility of. exercising 

“a judicial discretion before disposing of a case under 

“Order IX, when at an adjourned hearing the partiesor 
any of them fail to appear.  '' 

Where, therefore, a plaintiff has closed his case 

and there is evidence which if unrebutted would prove 

- his case, it is not a judicial exercise of disoretion to 

' dismiss the suit for default, and ‘the Court should 
- record the defence evidence even though the plaintiff 
vis ‘absent and dispose of the case onits merits. Mis 
' SuBBAMANIA OTHUVAR v. MuNsAMIYA Pinna 869 


0. 17, r. 3—Decision 
passed ‘forthwith, whether one on merit. 
A decision passed ‘forthwith’ under Order XVII, 
rule 3, Civil-Procedure Code, is a decision passed on 
. the merits on the materials then before tha 








—— 




















Court. Ma In ve OUHIDIPATU Somayya, 2 L, W, 
1067 ` 07 
Fee UE eee 0. 21, F. 2-— Part 


payment of decree debt by judgment-debtor--- Payment 

not certified to Court within three years-- Application 
* for execution, whether barred—Limitation Act (IX 

of 1908), s. 20. - 

There is no period of limitation "within which 
a decree-holder is bound to certify pari payments 
. to Court. Once the certificate is made, the Court is 
bound to recognize the payments previously made 
anid, seotion.20 of the Limitation) Act. comes in. to 
‘save limitation, ` 


Xol XXXI] 
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Civil Procedure Code—(1908)—contd. 


Where, therefore; in a, petition for execution the 
decree-holder relied upon a part- payment made by 
the judgment-debtor within three years of the last 


application for execution buts, certified. 
after three years: . 


to Court 


Held: ithat. the RE was effeobunl within "the 
meaning of section 20 of the Limitation Act and 
the application was not barred, . Ma RAJAM Alvar 


? ANANTHARATNAM ASAR, 29 M. L. J. 669; 
476 


eod5 
—- 








18 M. L. 
318 


Q. 21; rr. 10, 64— 


| Exocution--Or "der. for attachment—Application ‘for 
. emecution not disposed of —Subsequent application for 


sale of property, whether barred, 


Where an order for attachment was made on an 
execution application but the application was not 
disposed of in. üny way and another application: Was 


made for the sale of the property: 
Held, (1): that there’ could be no bar of: 


imitation 


in the case “as the decree-holder was;only asking 
that effec'be given to the application" "which was 


already pending before the Court; 


(2) that the decree-holder had-not disabled himëslf 
by laches from seeking to enforce his remedies under’ 
the pending application. Nl. BOMMARAJU Maur] 


PERUMAL t. BusiaMANYA NAYANI VARU 





emt 0. 21 s rs 16- Execu- 


G tion —Injunction, decree. for, in 1 espect.of easement — 
., Transfer of dominant tenement—No application by 
. transferee—Decree- holder, right of, to execute decree— 
Eaecuting Court, competénicy of, tọ consider incapacity 
of decree-holder to enjoy easement owing to transfer 


of dominant.tenement. 


.An injunction granted by a decree in respect of ah 
easement does not cease to be executable by the 
deeree-holder merely ‘because, subsequent to the 


decree, he has transferred the dominant’. 


tenement 


toa third party.. A decree-holder is prind jatie : 
entitled to execute the decree and it is “no answer 
to his application, for execution that he has trans-. 
ferred the decree, ‘to a third party, so long as the 
transferee. haa "neither appeared ‘nor applied for 


permission to execute the decree. 


Tb is not competent to the executing Court to take” 
into consideration the fact that by a transfer of the; 
dominant tenement the deoree-hó!der is “not óntitled , 
to' enjoy the easement right granted by a deoree. 


M. Sino Pepa Y ELLIGADU v. Surya Rao 


ZAMINDAR GARU, 29 M. L. J. 693; 2L. W. 11 22; 18- 
i ; 542 


M. L. J. 494 








o. 21, rr. 


C Bisco o NON issue. of —Atlachment— Default , < 


BABADUR ^ 


23, 57. 


on purt ef decree-holder —Dismissal of application — 


` Order for execution, whether res judicata. 


The dismissal of an execution application under 
Order XXI, rule 57, Civil Procedure Code,.has the 
effect of vacating & prior order passed under Order 
XXI, rule 23, ordering executión.to proceed. Mi 


PERIAKARUPPAN CHETTIAR V, MANIKKA 
Desixa, 2 L. W, 1055 














ir 


O. 21, r. 57 293, 


— ———— — Q 2l,r. 58 321, 
: 393 
—À O. 21, r. 63- Decree 


below Rs. 5,000 — - Suit valued above Rs, 


J wrisdiction, 


25,000— 


Civil Procedure Code—(1908)-—contd, |3 


The plaintiff brought a suib-for a declaration 
that whe property in suit; which she claimed under 
a-sale-deed, was not liable.to altachment and sale in 
satisfaction of the decreo held by defendant No. 1 
against defendant No. 2. The ‘decree was for 
Rs. 2,000. The suit,was valued at Rs. 25,000. The 
suit was decreed. The defendant preferred an appeal 
to the High Court: 

: Held, that the proper valuation. of the ‘suit. w as, 
Rs. 2 000 and, therefore, the appeal lay to the District 
Judge, and not tothe High Court. A. KHETRA PAL v. 
Muxraz Buaam, 18 2 A.L. . J. 1104 879. 


———— --—— 0. 21, re G3—Suit 
to set aside attachment of immoveable property, valua- 
~ tion’ “of = Jürisdiction — Bisite Valuation Act (VII of 
' 3887), 5. 4. 

In a suit instituted under Order XXI, rule 63: 
of: the Code" ‘of Civil Procedure (both against the 
judgmetit-debtor and the decree-holder) to cancel the! 
attachment and also to declare that the judgment.* 
debtor has no interest in the property attached, the- 
market value ‘of the land and not the amount due 
uhder"thé decreé''in’ execution’ of which the land! 
was attached, determines the Court which should’ 
entertain the suit, MI, Narayan SINGH Y. AtvasaM 
ReDD, 29 M. L, J. 728 188" 

— ——— 0.2I,r.64 87 
Pegs ee 44, 1 y r. 89 3T: 
0. 2 I 5 re 89—: 

“Deposit by purchaser—Sale not confirmed—Person' 

applying to, set aside sale, if can take advantage of | 

deposits, "^ 

` Amounts paid by purchasers in Court auction 
whose purchases have not been confirmed and which 
amounts, therefore, ` cannot be withdrawn by the 
decree-holder 'a his pleasure, cannot ‘be taken 
advantage of by any person who applies under 
order XXI, rule 89, of the Code: of Civil Proceduro. 

Mustopa ROWTHER v, RANGACHARIAR OLB 


: E — 0. 21, r. 90—gale” 
"Aider rent-decree —Non-transferable occupancy hold - 
Ling, mortgagee of, right of, to set aside sale—“Whose | 
interests ave affected by the sale," meaning of." 

A mortgagee of an entire non-transferable occu. t 
pancy holding, who has purchased the holding in 
execution of his mortgage-deoree, is a person “whose. 
interests are alfebted by tho sale" of the holding in 
execution of a rent-decree, within the meaning of 
Order XXI, rule 90 of the Civil Procedure Code, 1908, 
and as such has a locus standi to apply under that ` 
rule toset aside the sale. 

. The words of rüle 90 “whose interests are affected ` 

by the sale" are very wide. C, SAILABALA Dest . 











—À — 














v. NRITYA GOPAL SEN PODDAR 859 
- —— — —— 0. 21, r. 94 254 
—— er 0, 27, rr, 98, 99— 


Court, when can direct possession. 

Order XXI, rule 98, of the Civil Procedure ‘Code 
gives jurisdiction tothe Court to direct possession 
only if it is satisfied that the obstruction was by 
the judgment-debtor or by some other person at 
his instigation, IM. SECRETARY or STATE v. CHervu- 


KARA NARAYNNANUNNI PISHARODI 798» 
— — — — — O 21!,r. 99 799. 
————— — — O0. 21, r, 101 102- 
=m oe —— Q. 22, rr. 3, 9 36 
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——-——- 01 22, r. 9, cl. (2), 
applicability of-—Abulement of suit owing to 
cause of action not surviving—Plaintiff’s legal repre- 
sentative, whether can apply to set aside abatement— 
Order of abatement a decree—Malicious prosecution 
of manager of undivided Hindu family—Cawse of 
action, whether survives to remaining 'co-parceners, 
Order XXII, rule 9, clause (2) applies only to cases 

where an abatement takes, place in consequence 

‘of an application not having ‘been made “within: the 

time limited by law” to bring in the legal repre- 

sentatives. 

Where, therefore, a Court treats a suit as having 
abated owing to the cause of action not surviving, 
there is no, right in the plaintiff's legal ropresen- 
tative to apply under rule 9, clause (2), to set aside 
that abatement. 

An order of a Court declaring that a suit has 





abated owing to the cause of action not surviving. 


isa decree asit determines that the right of the 
plaintiff ceased to exist on his death. 

An appeal against an order passed on one date can- 
not be treated „as one against a decree passed on a 
different and prior date. 

The cause of action for a suit for damages caused 


by the malicious prosecution of the manager of a, 


joint undivided Hindu family does not, on his death 
survive to the remaining co-parceners even as regards 
that portion of the claim which related to the loss 
_ incürred by the estate, because the surviving meom- 
bers of an undivided family are not. representatives 
of the deceased member, Ma  SUBRAMANIA Lyme v. 


VENKATARAMIER 
—M 0. .22, ro 9 (2)— 

Application to set aside abatement of appeal— 

Sufficient cause —Limitation Act (IX of 1908), Sch. 

I, Art. 171. 

Where one of the necessary purties to an appeal 
was murdered on the 26th January 1914 and appli- 
cations to substitute names were not made until the 
15th April 1915, the excuse offered in the application 
being ignorance of the fact of the murder and it 
being further alleged on the hearing that both: the 
plaintiffs-appellants were absent on pilgrimage at 
the time: 











Held, (1) that ihe appeal having abated six months. 
after tho dato of the murder, the application ought ' 


so have been made within 60 days after abatement; 
(2) that the appellants had failed to show sut- 
cient cause for delay in applying, seeing that they 
lived within 15 kos of the deceased’s village, and that 
the excuse abont absence on pilgrimage was not 








mentioned either in the applications or the 

affidavits. P. BHANI RAM v. NARAIN Sinan 697 
d ——— — 0,23, rr, 1,2 

234 

- O. 23, r. 3—Deeree 











passed in accordance with agreement of parties not 

appealed NC da if binding im subsequent 

suit, 

In a suib "brought to establish the plaint. 
iff's.title to the land which he had got by virtue 
of a decree passed in a prior suit for specific 
performance of a contract to sell, the defendants 
alleged that-they were not bound by that decree 
ome the ground that it was a decree upon.a, 


INDIAN CASHS 


{1915 


Clvil Procedure Code—(1908) — contd. 


compromise to which they- -were noi parties. 

It appeared that what had happen&d was that the 

lst defendant had made a statement on oath that he . 
and other: defendants had agreed to execnte a 

sale-deed in favour of the plaintiff who alsa 

had made a statement on oath confirming this, and 

the Court had, thereupon, directed a decroe to be 

made in accordance with tho agreement of the 

parties: 

Held, that the order was apparently passed 
under Order- XXIII, rule 8 of the Civil Procedure 
Code and no appeul having been preferred against 
it the decree passed therein became final and binding 
on the defendants, M. Kannary v. Ramanna 2l 


——— -— OQ, 23, r. 3—Petition 
filed in mutation case as to adjustment of dispute— 
Registration, if necessary—Evidence-~Petition, admis- 
sibility of-—Registration Act (XVI of 1908), s. 17. 

A petition filed in-a mutation case in which the 
parties merely request the Revenue Court to effect 
mutation of names in. accordance with an agreement 
come to between the parties out of Court, is not 
compulsorily registrable.and is admissible in evidence 
in a subsequent civil suit to prove the adjustment 
of a dispute between the prties out of a Court. A. 
Sivan PRASAD V. Lal Bahadur, 13 A. L, J. 1122 902: 
0.24,r.8 200 
——— ——— —— Q.29,rr. 1, Z-Com- 

panies, suit against —Proper framing of suit - Amend- 

ment of plaint— Service of notice after amendment.” 

In a suit against the India General Navigation and 
Railway Company and the River Steam Navigation 
Company for the recovery of damages on account of ` 
short delivery of goods committed to their care for 
transmission by them as public carriers, the plaintiff" 
described the defendants in the plaint as the India- 
General Navigation and Railway Company and the. 
River Steam Navigation Company by their joint agent 
Mr, A.B. Rogers. When the case came on for trial, 
itwas represented to the Court on behalf of Mr. 
Rogers that he had retired from the service of the 
Companies mentioned and had in fact left the; 
country. The plaintiff thereupon applied to the 
Court for leave to omit the name of Mr. Rogers from 
the plaint. This application was granted and the 
suit was decreed ex parte as if it had been instituted 
properly against the two Companies: i 

Held, (1) that the plaint as originally framed was in: 
contravention of rule 1 of Order XXIX, as the suit 
should have been framed against the two Companies,. 
described by their proper names; 

(2) thuat, as no question of limitation arose, the 
amendment of the plaint might stand, but the plaintiffs 
were bound to serve notices of the suit in the manner 
provided in rule 2 of Order XXIX after the amend-: 
ment had been made and the suit properly con- 
stituted. C; INDIAN GENERAL S. N. & R. Co. v.. 
Lan Mowan SAHA, 22 C. L J. 241 35- 
O. 29, r. 2 35. 
0. 32, r. B—Appoint- 
ment of guardian ad litem— Omission to make formal 
order, effect of — Manager of joint family, death 
of—Liability of sans for debts of the firm-— Contract 
Act (IX of 1872), s. 247. 

Where the plaintiffs duly made an application for 
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the appointment of a guardian ad litem of the minor 


defendants andthe Court issued notices as required. 


by. Order XXXII, rule 3, sub-rule 4, and the guardian 
took all proper steps to defend the case: 

Held, that the mere omission to pass a formal order 
to appoint him as guardian ad litem was a mere 
irregularity which could „be condoned and did not 
amount to a defect vitiating all proceedings. 

Where the father of the minor defendants was 
a partner in a firm and as Manager of a joint Hindu 
family consisting of himself and his sons reprosented 
the whole family in'the partnership: 

- Held, (1) that his death did not bring about a 
dissolution of the partnership and the family, which 
may be regarded as a persona, remained partners both 
béfore and after his death; 

(2) that tho liability of the minors for the debts of 
the firm was limited only to their share in the firm. 
P., Narain Das v. Ravtt BRornEns, 61 P. R 1015; 
136 P. W. R. 1915 45 


— ——— —— —— 0,34. r.2 320 
-—— Q. 34, rr. 3, 8—Esten- 


sion of time fixed for payment of morigage-money, 

grant of —Mortgagor, if entitled to redeem as of right 

after time fined—Order made without jurisdiction 
~—Revision 

In cases where the mortgagee sues for foreclosure, 
extension of time for payment is not given as a matter 
of course and the mortgagor is not entitled to redecm 
as of right after the time fixed for payment although 
no order for foreclosure absolute has been passed. 

In suits by the mortgagor to redeem, the tims for 
payment is not oxtenled except in cases of accident 
or mistake, 

Where a Court extends the time when it has no 
power to do so, a High Court has power to interfere 
with the order in revision as one passed withont 
jurisdiction, but will not do so if it appears that the 
order was made in the interests of justice. M. 
MURUGESA Mupaty v. RAMAsAiW MI OngTTY, 18 M. L. 


T. 495 200 
——— ——— 0.34,r. 8 240 


O., 37—Order to furnish 
security — Letters Patent, cl. 15—Appeal. 

No appeal lies against the order of a single Judge 
on the original side of the- High Court directing 
the defendant in a suit under Order XXXVII of the 
Civil Procedure Code to furnish security before grant- 
ing him leave io defend the suit. C., SUKHLAL 
OnUuNDERMULL v. EASTERN Bank, LtD., 22 C, L. J. 41; 
42 C. 735 238 


0.40, r. [—Receiver 














— 











appointment of, to receive rents and profits-—Sinple . 


money decree, execution of—Property not attachable 

Execution, how effected. 

Under Order XL, rule 1, of the Civil Procedure 
Code, a, Receiver can be appointed to receive 
the rents and profits of an estate which cannot 
itself be attached and consequently a simple 


decree for money may be executed by appointing - 


a Receiver. , 

Where the interests of both the decree-holder and 
the judgment-debtor can. be safeguarded and 
where. there is.no.other way than the appointment 


of a Receiver in which the decree-holder can hope: 


GENERAL INDEX. 


: would justify it. 


Civil Procedure Code—(1908)—contd. 


to recover any appreciable part of his claim, the 
appointment of a Receiver is neither unjust nor 
inconvenient. N. LAHANU Bai v. HARAKCHAND. ll, 
N. L. R. 118 - 285 


— . O. 40, r. 5 —Receiver — 
Appointment of next friend of minor as Receiver of 
his estate, whether legal-—Power to appoint Receiver, 
if includes also power to vemove him--General 
Clauses Act (X of 1807), s. 16—Burden of proof. 

It is not illegal to appoint the next friend of a 
minor also asa Receiver to manage his estate on his: 
behalf. i . 
. A power to appoint a Receiver does not of itself 
include a power to remove the person so appointed 
and section 16 of the General Clauses Act has no 
application to appointment of Receivers made by a 
Court. 

Where it is sought to remove a Receiver already 
appointed the burden is upon tho person applying 
for the removal to'prove the circumstances which 
Wi. RUKMANI AMMAL v, ÁDVOCATE- 
GENERAL OF MADRAS 














— O 41, r. 4—Appeals 
separate, by two sets of defendants—Appeal by one 
set, dismissal of—Appeal, hearing of, by other set — 
Discretion of Court to dismiss suit as against all. 
defendants. 

The plaintiff filed a suit for possession against two 
sets of defendants and obtained a decree in the 
firs& Court. Both the sets of defendants filed 
separate appeals on different dates. The appeal 
filed by one set of defendants was heard and dis. 
missed. Subsequently the appeal filed by the other 
set of defendants was taken up. The Additional 
District Judge who heard the latter appeal heing 
of opinion that the plaintiff had no title to the 
property, dismissed the suit as against all the defend. 
ants: 

Held, that the Judge had the discretion under 
Order XLI, rule 4, of the Civil Procedure Code to 
dismiss the suit as against both sets of defendants, 





Aa IsnAR Durr v. Musar DUBEE 886: 
—— ————Q0.4l,rr. 11, ie 4 
— — —— —— 0. 41, r. 23 263. 

—— — — — Q. 41, r 27—4Admis. 


sion of evidence in appeal—Discretion of Court. 

In admitting evidence in appeal the Court should 
strictly follow the procedure laid down by Order 
XLI, rule 27, Civil Procedure Code, and specially by 
the second clause of the rule. Ae Gauri Rar v 
BHAGGINA 873 


0. 41, r. 31—Judg- 
ment, contents of —Apypellate Court, duty of. 

An Appellate Court should not dispose of appenls 
coming before it in a judgment which does not show 
the points raised and the reason for its decision. 
L B.M: Nyin Tua Mp v. Mi Nyo Won Me 806 
— 0.41, r. 33— : 
late Court, whether can reverse decies o 

cprealing defendant. 

Ina suit on a mortgage-deed, separate decrees 
were passed against the Ist defendant and defend. 
ants Nos.2and 3. The plaintiff appealed against the 
decree in so far asit exonerated defendants Nos, 9 





—— —ÀÀ] 
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and 3 from liability for a portion of the claim, and 
defendants Nos.2 and’3 filed cross-objections, but the- 
Ist defendant did not appeal. The Appellate Court, 
however, dismissed the suit as’ against all defend- 
ants. On second appeal by the plaintiff: 2 
Held, that as the memorandum of cross-objections by 
defendants "Nos. 2 and 3 did not proceed on any 
ground common to them and the 1st defendant and as 
the Ist defendant did not appeal, the District Judge 
was not justified in interfering with the decree 
against him, M.-Mayanp! OHRTTIAR v. TIRUMALAI 
ATYANGAR ~ 986 


———— — -—-—— — i Or 41, Pa 38—Party carr 


Eonerated by first Court, if can be made party in 
‘ appeal — Memor: andum of objections. 


“Ah Appollate Court has power to add as party o 
person who wag exonerated by the Court of first 
instance, but where there is already a memorandum 
of objections seeking to make him hable and the. 
appeal is pending, .the order making him a party is 
in its nature interlocutory, and a High Court will not 
interfere with the order in revision under section 115, 
Civil Procedure Code. 

' Quare— Whether under Order XLI, rule 22, sub. 
rules (3)and(4),an AppellateCours can make a defend. 
ant exonerated by the Court of first instance, a party 
to the memorandum of objections when not made a 
party to ‘the appeal itself? M, REBALA BABU REDDI 
v. ; Dot RaMr REDDI 978 


: - ; 0.43,r. (1) (D) 914 
CONCRA INE — O, 45, rr. 2, 3, 8, 


6 
a 47,r.7 912 


e ——-—.  — Sch, ll, paras. 1, 
“15, 16 (2)—"Party interested,” meaning of— 
y "Reference to arbitration by contesting parties-- Decree 

. passed in, accordance with award--Ex parte defen- 

" dant, whether can appeal. 

"iA suit was „brought for recovery of certain pro- 
perties ‘purchased’ by the ep gr &nd trespassed 
tipon by defendants Nos; I; 2and 8. "The Ist defendant 
contended. that. the properties had been sold to 
the 4th defendant, who was thereupon impleaded 
and adopted the defence The lst defendant died 
and defendants Nos. 2 and 3, his legal representatives, 
remained ew zarte thronghous,, The plaintiff and the 
4th defendant then . agreed to refer the suit to 
arbitration and a decrée was passed in accordance 
with the-award. On this the second defendant appealed, 
on the ground that the decree was nob binding on 
him as he was not a party to the arbitration:, 

` Held, (1) that the appellant was nob a “party 
interested” within the meaning of paragraph 1 of 
the Second Schedule of the Code of Civil Procedure 
and had no right to appeal; 

.(2) that he‘-did--not even have any equitable 
claim to-set'‘aside the -decree, for by remaining ez 
parte he left. the éonduct of the suit-in the hands of 
the Court. and it was immaterial to him how the 
suit’ was deereed., . 

Per Phillips, J.—AÀn ‘appeal will not lie against a 
decree. passed in accordance with an award, even 
where, tho award is not valid in law, except as pro- 
vided, i in, .paragraph- 16 (2) of , the, Second Schedule: 
of the | Code of Civil Procedure. ' . - 











. INDIAN CASES. 


[1915 


Civil Procedure Code--(1908)—ocont ; 
Per Tyabji, J.—(dissenting)—An appeal.does lie: 


from a decree passed in accordance with an award, - 


purporting to bind a person who never submitted to. 
arbitration or where there has been no agreement: 
to refer at al. M. VyTHINATHA ÀÁIYAR v. VAITHI- 
LINGA MUDALIAR, 18 M. L. T. 874; 2 L. W. O60. 206 


Sch, I, paras. 3, 
8 and 1 S-—Arbitration Order af reference autho- 
rising arbitrator to extend time made by consent of 
parties—Arbitrater extending time after the period 
originally fixed by Court had | expired — Arbitrator 
after such time, if functus officio —Award submitiad 














within such extended time, if must be set aside- . 


` Arbitrators interest in subject-matter in suit, when 
` insignificant and unknown to him, if would invali- 
- date award. 

Where an order of reference to an arbitrator under 
Schedule II of the Code of Civil Procedure (Act V 
of 1908) fixed three months’ time for the submission 
of the award to Court and also empowered the 


' arbitrator to extend. the time for such submission 


from time to time by endorsement in the office copy 
of the order: 

Held, that when the Court had made the order 
by consent of the parties, there could be no 
objection to the functions of the Court with regard 
to the enlargement of time being delegated to the 
atbitrator if the parties so desired. 

But the arbitrator could only extend the time in 
snch cases, before the time originally fixed for 
making the award had expired. If he did not do so, 
he was by reason of effluxion of time functus officio 
and had no further jurisdiction in the matter. As 
in this ease, the arbitrator had extended the time 
after the three months originally fixed by Court had 
expired, the award must be set aside, although it 
was submitted within the time so extended by the 
arbitrator, 

If an arbitrator, unknown to one of the parties, 
has a personal interest in the subject-matter of the 
award, it would be improper that he should act , as 
arbitrator, If, however, his interest is insignificant ^ 
and unknown to himself so that it is impossible that 
it could have infinenced his award. in any way, 
the Court would not be disposed .to set aside the 
award. C. Co-Operative HINDUSTAN BANK, Ltd. 
v. Buona Narn, 19 C, W. N. 165 








15 





— —— Sch. Il, para, 15 
20 





: Fraud—Decree based on award obtained by fraud—~ 
Suit to set aside such decree, whether competent-— 
Decree, whether can be set aside on ground that i$ was 
obtained by perjured evidence—-Review. 

A decree cannot be set aside in a subsequent detion 
on the mere proof that such a decree was obtained 
by perjured evidence, on the principle that a 
matter cannot be re-agitated on the same materials 
oron materials which might have been laid before 
a Courtin the first instance. 

lf evidence not originally available comes to the 
knowledge of a litigant at sJater date, his remedy ' 
lies in seeking & review of the judgment af SEGA zd 


f without unreasonable delay, 5 


— —— Sch. 11, paras, 8, : : 


Sch. I, para, 15—^ 


- 
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^ A decree based on an award was passed in 1905. 
In 1911; the plaintiff sued to set aside that decree 
on the ground that during the course of the 
arbitration, the defendant had fileda fraudulent account 
and supported its items by false evidence. The 
document upon which the plaintiff based his allegation 
of fraud was in his passession in 1902: 

Held, that in this case the only remedy open to 
ihe plaintiff lay through a review, and not by a 

~ separate suit, 
. Quere:—Whether a decree based on an award 
could not be set aside by a separate suit under 
any circumstances whatsoever ? 

Obiter dictum.—Where one of the parties to aibi- 
tration proceedings .has “been personated or has 
received no notice of the proceedings, a suit to 
set aside the award on the ground of fraud might 
be maintainable. P. SKINNER v. BADRI KRISHEN, 
'98 P. R. 1915; 179 P. W. R. 1916 196 


—— —— ————— Sch. Il, para, 16 
i 700 
—— ——- ——-— — SC, I, para. 16 
(2) 206 


—— ——.——-. Sch. Il, paras. 17, 
20— Arbitration —Question of title referred to arbitra- 
tion—-Award—-Trial de novo Proceedings before 
Civil Court—Limitation Act (IX of 1908), ss. 5, 
14, Sch. I, Art. 118. i 
After the death of a certain Hindu, disputes arose 
-among the various branches of his family as to their 
lile. One branch alleged separation and the other 
‘branch alleged that the family was still joint. 
lt appeared that the family was possessed of shares 
‘in a number of villages in two Tahsils, some of the 
villages standing in the names of some of the 
-members and others in the names of other members. 
An application for mutation of names was made 
‘in regard to each village, Inthe case of one Tahsil 
' application for mutation was made to the Tahsildar 
while in the case of the other to the Assistant Collec- 
„tor. The parties subsequent tothe institution of proceed 
ings executed agreements to refer their disputes as to 
' the title to the land, toarbitration. These agreements 
¿were placed before the respective officers and all 
files were sent to the ‘arbitrator. The arbitrator 
- filed an award. Ata subsequent stage of the case, 
he was directed to file another award which he did 
in exactly the same terms and bearing a later date. 
The respondents were not satisfied with the award 
‘and the matter went up to the Board of Revenue, 
‘ which sent the cases back to be tried de novo without 
regard to arbitration. Upon this, the appellants filed 
applications under clauses 17 and 20 of Schedule II, 
Code of Civil Procedure. 
Héld, (1) that clause 17 of Schedule II, Civil Pro- 
: cedure Code, could not operate in the circumstances 
of the present case as the facts had gone beyond the 
. stage contemplated by that clause; 
(2) that the application under clause 20, of Schedule 
- II, Civil Procedure Code, was barred under Article 
178, Schedule I, Limitation Act, as it was made more 
than a year after the date of the award and as 
it was impossible either under section 5 or section 
~ 14 of the Limitation Act to extend the time so as to 
- enable the present application to be treated as made 
: within time. A. Ram UGRAH PANDE v. ÁCHRAT 
Wats PANDE, 18 AVL, 1115. -... 899 
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Common Carrier’ See RAILWAY. 


Companies Act (VI of 1882), s: 150— 
Contributory, liability of, to pay debt due by him 
Company—Proced ure, ` 
Under section 150 of the Companies Act, 1882, a 

contributory can be required, not only to meet calls 

which may be made on him, but also to pay any debt 
which he owes to the Company. 

But the Court is not bound to proceed under 
section 150 for the recovery of debt due from a con- 
tributory and may, if so advised, direct the Liquidator 
to file a regular suit for the purpose. Pi; KANTA 
PERSHAD v. INDUSTRIAL BANK oF INDIA, Lrp, 69 P, R. 
1915; 189 P. W. R. 1915 54 


—- S. 150—‘Money due from him to 
the Company,’ interpretation of -- Winding-up—Con- 
tributory— Debt due on pro-note to Company—Sum- 
mary jurisdiction of Court——Marginal notes to sec- 
tions, reference to ~Interpretation of Statute. 

A debt due on a pro-note by a contributory is 
“money due from him to the Company” within the 
tea of section 150 of the Companies Act (VI of 

Under section 150 of the Companies Act, the 
Court has, upon ‘a summary application presented 
to it, the power to direct the contributory to pay 
not only all moneys due from “him ‘as a 
member, but also any debt due from him to the 
Company. The jurisdiction is permissive, but 
when a case is made out&for the exercise thereof 
ib should not be declined unless very cogent reasons 
to the contrary are shown. 

Semble.—'l'he marginal note to & section cannot be 
relied upon in clearing up the ambiguity in the text 
of the written law, but it may with advantage be 
referred to when it confirms the conclusion warranted 
by the language of the section. P, LAHORE BANK, 
Lro. v KIDAR Naru 





——— |. S. I69— Appeal against orders 
made in wind ing-wp proceedings-~-Limitation~ Heten. 
sion of time——Principles—Special circumstances, = 


The general principles for extending time in 
winding-up appeal cases are as follows; 
(i) The object of the Act (VI of 1882) being that 
matters should bo settled speedily and-that wind. 
- ing-up proceedings should not be protracted unduly, 
an extension of time will not be granted except 
E id circumstances; S 
ii) in the absence of ‘special’ circum 
litigant who has obtained is judgment ee 
expiration of the time limited for appeal, has bêdhane 
absolute,ought not to be deprived of it; : 
. (vit) & person who applies for an extension of 
time must show, not an equity properly so-called 
but something which entitles him to ask for the 
indulgence of the Court to relieve him from the 
legal bar that is imposed by the Act of the Legis- 
lature, Pe g 
Under section 169 of Act VI of 1582; ihe “ 
circumstances” which entitle a person to ‘ask for 
extension of time requiré that lie will not be granted 
the indulgence uuless he can satisfy the Court “that he 
himself has acted with reasonable diligence and 
that the delay in prosecuting his appeal was due 
either to the respondents* conduct or to some action 


special 


. or inaction on tho part of the Court below. P. 


- BISHEN Das v, Liquipator, DoABA BANG, Lry, 725 


E] 


“contract because, there is 
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Companies Act (VII of 191 3), s. 2— 
Companies Act .VI of 1882), s. 8—T' vansfer of shares 
` after insolvency of Company—Informal transfer by 
Director of his shares, effect of- -Liability as contri- 
butory. ` 7 
Where a Company lias become insolvent although 
‘no winding-up has commenced, the Directors may 
and ought to refuse registration of any transfer 
of shares. a 2 . 
. Non-observance of the requisite formalities fov 
‘transfer of shares is a fatal defect: such 
- a transfer does nob absolve the transferor from his 
liability as a contributory, particularly when he is 
“himself one of the Directors of the Company. 
` "Where a Bank stopped payment on 22nd Septem- 
ber 1912 and on 2nd October of the same year 
-one of the Directors transferred his shares to a man 
-of straw without observing the rules on the subject: 
- Held, that the transfer was both invalid and mala 
fide. Pe HAKIM Rar v. l'ESHAWAR BANK LID, 162 
=p, W.R. 1915 
Company —Director acting as. such. for many 
t wears Third person, if can question his power— 
Share-holder— Estoppel. 
"When a, Company is shown to have accepted a cer- 
-tain person for many years as its Director and has 
never on any occasion repudiated any of his acts as 
* such, it is not open to one who has no concern with 
‘the Company to challenge the appointment of such 
"Director or to contest his authority to act on behalf 
‘of the Company. X | 
= When à bero holds of a Company takes part in 
nearly allthe general meetings of the Company and 
-joins in the annual appointment of its Director 
- Without taking exception to his appointment, he is 
-under the circumstances debarred by his conduct 
-from objecting to the validity of the Directors 
: appointment orto his authority to act for and on 
‘behalf of the Company. P. JxPERIAL OIL, SOAP 
AND GENERAL Mitts Co Lro. v. Wazig SINGH, 182 
`P. W. R.1915 —- 595 
— — -— , suit against— Proper framing 
of suit—Amendment of plaint— Service of notice 
after amendment . 3 
„Compromise. See Criminat 
Cops, s. 945; REGISTRATION Act, s. 17. 
incorporated- in decree, whether re- 
` quires registration 26 


— 





PROCEDURE 


— —— trn 





ecree, binding force of 902 
7 — 5 suit to set aside— Mistake, if 
valid -ground—Remedy—Amendment of decree-— 
Fresh suit, not maintainable— Fraud, suit to set 
aside deciee on ground of, maintainablity of. 
A-contract of the parties is nonetheless & 
superadded to it tho 
command of a Judge. 16 still is a contract of 
. the parties, and as the contract is capable of 
being rectified for an appropriate mistake 50, as 
“the necessary consequence, is the decree which is 
- merely a more formal expression given to that 
x t. 
arent to set aside o decree obtained after 
. contest and giving accurate expression to the 
+. Court's intention, is not maintainable. t 
i Per Holmwood, J.—Where there is any divergence 
-between the decree and the judgment, the 
matter is for amendment of the decree and not for 
* fresh suit to set aside the deorec, . . 
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Compromise decree—concld. . x 


Obiter dictum: - (Per Jenkins, C. J.-A decree can 
be set aside on the ground of fraud, if of the 
required character. C.  KusADHAJ BHAKTA t, BROJA 
Mouan Buagta, 190. W. N, 1228, 13 
Confession. 

s. 104. 


Consideration. See Contract Act, s. 2 d). 


Construction of deed—Property describ- 
ed as belonging to minor and registered in mother's 
name as guardian ; -811 

—— — Usufructuary mortgage 

created but no transfer of possession made 454 


See CRIMINAL PROCEDURE OODE, 








— of document 473 
— — —— — ——-— Ancient document “543 
—~ —— —~— —— —— Consent by reversioners to 


widows applying estate to charity — Failure of one 

form of charity — Gift to other form, validity of. 

Where tho reversioners to a Hindu womun's estate, 
gave the widow authority to devote the property 
to any charity butthe particular form of charity which 
she had selected having failed, she applied the pro- 
perty to another form of charity: 

Held, that the reversioners were not entitied to 
impeach it, asa general intention to give to charity 
was agreod toby them. Pa Buiwant ORPHANAGE 


ASSOCIATION t. PARMA NAND 7137 
te —— Tan — — -—- Morign ge 869 
— —— —— —— — - —-— Sale-leed—Price ^ treated 


as continuing debt—Property made socurity for 
the payment of debt—Agreement to reconvey— 
Mortgage or salo 368 


e ste —- ~ Surrounding circum 
stances—Intention——All clauses to be given effect to-— 
Assignment of debt—Debtor’s assent communicated 
to assignee-—Debtor, whether can subsequently plead 
any claim or charge—Transfer of Property Act (IV of 
1882), s. 1382—Actionable claim—iTvansfer prima 
facio subject to equities—Trunsferee, liability of, to 
ascertain extent of oquities — Evidence Act (I of 
1872), s. 28.—'" Without prejudice," meaning of, 
when used ina private document, 

A Court is empowered to look to surrounding circum“ 
stances in deciding what the intention of the parties 
to a particular transaction was. 

Parties are bound by the words they have used, 
however clear their intention may be. 

In construing a document, a Court will not adopt 
such a construction as will reduce one important 
clause of it toa nullity. (Ut ves magis valeat quam 
pereat.) 

Where there is an assignment of moneys in the 
hunds of a debtor and the debtor communicates to 
the assignee his assent to deliver the moneys in 
accordance with the terms of the assignment, he 
canuot afterwards assert, as againat the assignee, 
any claim or charge in his own right, of which no 
notice had been given to the assignee. 

Quere—Whethor this obligation is 
contract, estoppel, or waiver? 

Under section 182 of the Transfer of -Property 
Act, tho assignee of an actionable claim prima facie 
takes it subject to all cxisbing equities and it is his 

„duty to ascertain their.oxtent,.. -- cn . 





based on 
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Construction of document--éoncld, 


The onus of proving alfirmatively that the assign- 
ment of on actionable claim is free from an existing 
right, is upon the assignee. 

"Phe words “without ‘prejudice’ when used in private 
documents, have not the well-known meaning which 
they have when used in connection with an actual 
or impending litigation. MWe VENKATA  SUBBIAH 
Crerty v. BunBi-Naipu, 2 L.W. 977; 18 M. L. T. 
533 152 


—— — of Statute Provincial. ‘Small Cause 
Courts Act, Sch. IT, para. (8) * 177 


—— —— an —— , retrospective effect 
———— OF Will Se Wim | 


Coniract- Bond, suit on-—Contract in writing 
registered, not signed by both parties-—Limitation Act 
- (IX of 1908), Sch, I, Art. 116, upplicability of + 

Intevest-—High rate—Court, power of, to grant relief 

—CQontract,unenforceable —Party, if can set up other 

reasonable terms. 

A contract in writing in India does not necessarily 
imply thatthe document mast -be signed by both 
the parties theréto. 

Therefore, a bond executed by a, party and delivered 
tothe other party and accepted by himi completes 
the agreement betweon the Parties and in law this 
amounts to a contract in writing. 

Article 116 of Schedule I to the Limitation Act, 
1908, applies to cases of bonds not signed hy, both 
‘the ‘parties, 

A Court is competent to grant relief whenev.r 
the rate of interest appears to the Court to be penal. 
The fact that the rate of interest is excessive is 
sufficient by itself to justify the inference that the 
“rate is penal and unenforceable, 

Once a contract between the parties is deemed 
-unehforceable, the plaintiff is entirely in the hands 
of the Court, he is net entitled to substitute for the 
original contract another contract which may appear 
to him to be reasonable. 

Where the plaintiff was by contract entitled to 
interest on his loan at the rate of 5858 per cent. a year 
and sued to recover interestat the rate of 40-per cent. 
a year: 

Held, that no Court of Justice will enforce such 
a contract and in the opinion ofthe Court the 
"plaintiff was entitled to 17 per cent. per annum simple 
‘interest by way of damages for the detention of the 
money. C. CHALLAPHROO v. BANGA BEHARY SEX, 
22 0, L.J. 311 394 


—— — Broker—Undisclosed principal --Bought and 
sold notes—Contract—Construction by similarity— 
Contract Act (IX of 1872), ss. 222, 280— Arbitration. 
The plaintiff was a broker who bought on 

behalf of the agents of the defendant mills 

a certain quantity of jute and he sent to the mill 

agents a bought note stating—‘We have bought 

to your order and for your account from our 
principals, etc.”, and at the same time he sent 
to the firm from whom the jute was bought, 

a sold'note saying—^We have sold by your crder 

and for your accounf to our principal, eto." The 

plaintiff disclosed to the mill agents the name 

‘of the firm of whom jute was bought about the 

time delivery was dne, but more than three months 

after the contract was effected, wherenpon the 
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“mill agents 'réfused tə recognise this firm 
sought té make the broker liable us seller: 

Held, by Jenkins, C. J.—that the plaintiff here 
was no more than an intermediary, and was not 
an agent for sale to` whom the provisions of 
section 230 of the Indian Contract Act would 
apply šo as to maké him liable as an agent who has 
not disclosed lii$-principal's name. 

Contracts ‘should. be interpreted by themselves 
and it is improper to interpret one contract by 
Teference to another because they may seem to 
differ very little, as it may result in identifying 
contracts which are wholly differer ty 

Woodroffe, J.-A broker is an "agent to find A 
contracting party and as long ‘as Le adheres 
strictly to his position as broker, ‘his contract is 
one of employment between: him aüd' the person 
who employshim, dnd not‘a contract of ` sale’ or 
purchase with the party whom he ih” the courso 
of such employment finds. C. PATIRAM BANERJEE 
v. KANKINARRA Co, Lo’ 19 C. W. N; 628; 42 O. 
1050 ' 607 
—— mem executed under siiiroprêkentation of. fact— 


Liability of party misrepresenting —M aie 
tion of fufure intention 


and 


—— m , part performance of, equities arising froni— 

‘Tile, ahether passes by mere admission or disclaimer 
_ of owner—Purchaser's right, whether vetinguishabia 

without registered conveyance. 

Whore a share in a certain taluk belonging to G was 
purchased by C in execution of a mortgage- decrec, 
who after his purchase without taking possession 
or disturbing G's possession, gave up for a considera- 
‘tion his rights as purchaser in favour of G, without 
executing & registered conveyance: 

Held, that the relinquishment thus made divested C 
.of the rights he had acquired by his purchasé, as any 
suit brought afterwards by C against G for recovery 
of thé share, would have beén successfully resisted 

-by G. e 


A mere admission or disclaimer of the ownercannot 
operate to pass title to property where a conveyance 
is required under the law to transfer title, but a 
different result might follow from equitable principles 


of part performance of a contract. 


Equities, arising from part performance and from 
acts done in execution of a contract discussed. C. 
KHAGENDRA NATH v. BORATAR Guga, 20 C. W.N. 
149 987 


—— e Promise to perform on demand after certain 
date—Breach of contract—Suit for damages—Com- 

' mencement of period of limitation—“On demand’, 

meaning of—Limitation Act (1X of 1908), Sch. .1, 

Arts, 49, 115, 120. 

Where the contract between the parties was that 
to discharge the loan of 30,000 burnt tiles made to 
the defendants by the plaintiff in May 1905, the 
same number of properly burnt tiles should be 
_returned to the plaintiff on demand after 20th 
` January 1906, and if the tiles offered in satisfaction 
were not approved by the plaintiff and his four 
panchayatdars the identical tiles lent, though they 
had been used in covering a temple roof, should be 
brought down from that roof and returned to the 
plaintiff, and where the plaintiff demanded the return 
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of the tiles about six years after the loan and on 
their refusal, brought a suit for damages for breach 
of contract in 1018; 

Held, thatthe contract was broken when the defend. 
ants failed to offer to deliver30,00J properly burnt tiles 
on the 21st January 906, on which date the right 
of the plaintiff to make a demand on the defendanta 
arose, and not on the date on which performance 
was actually demanded by the plaintiff and refused 
by the defendants; 

_ that Article 115 and not Article 49 of the Limi. 
tation Act, 1908, applied to the case. 

An actual demand is not necessary to establish a 
starting point of limitation under Article 115 of the 
Limitation Act, even ifthe document makes the 
compensation payable on demand. 

“On demand” is a technical expression meaning 
immediately or forthwith. Mis SURAYYA v, BAPIRAZU, 
13 M. L. T. 459 339 
=— —-io sell Jand—Specitic performance—Contract 

set up different from that proved—Time not of 

the essence of the contract- Part performance of 
contract set up--Specific, performance of contract 
proved — Contract with managing member of Hindu 
fümily- Sons, whether liable as legal representatives 
: after his death 
w= — Stranger to, when can claim performance 
of 22 


Contract Act (IX of 1872), s. 2 (d)— 
Consideration —Release of debtor and acceptance of 
another in his place. 

Where the creditor releases his debtor and accepts 

a hew debtor in his place, the release of the original 

debtor furnishes good consideration for the new 





contract, C, Moses CHANDRA GUHA ~v. RAJANI 
KANTA Durr, 22 0, L. J. 236 29 
—— — Sll 792 


S. 23—Qovernment Servants’ Con- 
: duct Rules, rule 14—Debt contracted by father Jor 
~ trading purposes, whether lawful--Hindu Law— 

Liability of sons for father’s debt. 

The plaintiff sued to enforce a mortgage effected in 
his favoar by defendant No, 1. The mortgage security 
consisted of a piece of land, the property of the 
Ist defendant, and of land which was the property 
of the family of the 5th defendant and hia sons, 
which was ostensibly burdened with a mortgage-debt 
created by the 5th defendant in respect of certain 
payments made or liability incurred by the Ist 
‘defendant at the 5th defendant’s request in respect 
of dealings in a trade in fish instituted by the 
Sth defendant and carried on largely under the 
management of the Ist defendant. ‘The 5th de- 
fendant's sons contended inter alia that they were 
not liable to pay.the debts of their father con- 
tracted for illegal and immoral purposes in contraven- 
tion of Government Servants’ Conduct Rule No, 14: 

Held, (1) that the rule was nob based upon any 
statutory prohibition, but was merely a rule of 
conduct; 4 v 

(2) that the debts contracted by the father 
could not be said to be attributable either to 
his failings, follies or caprices and a disregard 
of the Government injunctions did not taint his 
trade dealings with immorality or impiopriety as 
between himself and those with whcm he traded; 


—— — an 
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(8) that the sons were, therefore, liable to pay their 
father's debts. B, RAMTRISHUNA TRIMBAK v. 
Narayan Sarveso Aras, 17 Bow. L. R. 955 321 


—— — ——— S, 29 - Partnership, written contract ` 
of —Terms uncertain —OConstruction of document — 
Contract, written, ambiguous —Parole evidence, whe- 
ther admissible—Evidence Act (I of 1872), s. 08— 
Court, powers of —Partnership—Agency —Pleadings — 
Plea, raised for first time, whether allowable. 


A. covenant of partnership giving one party the 
right of specifying the share of the profits to be 
assigned to the other and affording not the slightest 
indication as to the proportion of losses which one 
party is to bear in tho partnership is void for 
uncertainty. : i 

A Court cannot suppiy defects or ambiguities 
in a document according to its own notions of 
what is reasonable nor can it admit parole evidence 
to determine the intention of the executant of the 
document, 

Where a partnership is contemplated, but the 
terms theroof cannot bo ascertained, the covenant 
cannot be taken as creating the relationship of princi- 
pal and agent between the parties. 

A plea which was mentioned neither in the Cours 
below nor in the memorandum of appeal cannot be 
raised for the first time in the Chief Court, Pa 
BARKAT HAM v. ANANT RAM 632 


—-——— —— —— SS. 39, 209 —Agent, responsidi- 
lity of, for an error of judgmeni—Indemnity—Refusul 
to indemnify, whether sufficient cause for rescission 
of contract—Sufficient cause—Agent’s due on 
termination of contract, 


An agent is not responsible to his principal for 
any loss caused on account of an error of judg- 
ment, provided he exercises reasonable skill and 
diligence. . 

The promise of indemnity is an implied term of 
the contract of agency: hence the refusal of the 
principal to indemnify the agent for any act done 
by him in the course of agency justiflios him to 
rescind the contract, . 

Where an agent, who has entered into a contract 
in his own name for the purchase of goods deliverable 
at a future date, rescinds the contract of agency for 
sufficient cause before the period of termination, the 
principal is entitled to credit for the price of the 
goods on the ‘date tho business is terminated. Ss 
RAJARAM NANDLAL t. ABDUR RAHIM, 9 S. L. R. 47 








450 
— mn S. 43 209 
—— $& 49 880 





S, 69. —" Person interested in the 
payment of money,” meaning of—Duty of registered 
holder te pay Government revenue —Co-sharers, 
whether personally lable—Revenue—Charge on 
estate—Suit to enforce charge—Jurisdiction. 

It is only, the registered holder who is personally 
bound to pay the revenue to Government. Co-oiwners 
or co-sharers who are not also registered holders are 
not under any such obligation though the Govern. 
ment revenue may be a charge on the lands in their 
holding. 
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' The “person interested in the payment of money” 
in section 69 of the Contract Act must be a 
person who is not himself bound to pay the whole 
or any portion of the amount. 

. Where, therefore, a person who is himself under 
an obligation to pay a portion of the Government 
revenue pays the whole amount due, he is not 
entitled to a personal decree for the amount against 
all his co-sharers, but can only recover a share 
payable on account of the property in the hands 
of him who is also under a personal obligation 
to pay. 

A suit to enforce such a charge should be brought 
only in that Court within whose jutisdiction the 
portion of the estate liable to pay the share is 
situate. M. VENKATA SIMHADRI JAGAPATIRAJU 4. 
SRI LAKSHMI NRUsIMHA Roopa, 29 M. L. J. 689; 2 L. 
W. 1046; 18 M. L. T. 464 255 
Ss. 73, 107, applicability of— 

Contract for sale of negotiable securities—Breach 

of contract—Damages, measure of —Difference between 

contract price and market price at date of breach—- 
. Purchaser, right of. 








In a contract for sale of negotiable securities, the’ 


measure Of damages for breach is the differonce 
between the contract price and the market price 
at the date of the breach. lf the seller holds on to 
the securities after the breach, the speculation as to 
the way the market will subsequently go is the 
speculation of the seller, not of the buyer, the seller 
cannot recover from the buyer the loss below the 
market price at the date of the breach if the market 
falls, nor is he liable tothe purchaser for the profit if 
the market rises. 
; & plaintiff who sues for damages for breach .of 
a: contract for sale of negotiable securities owes the 
daty of taking all reasonable stepsto mitigate the loss 
consequent upon the breach and cdnnot claim as 
damages any sum which is due to his own neglect, 
but the loss to be ascertained is thelóss at the date 
of the breach. If at that date the plaintiff could 
do something or did something which mitigated 
the damage, the defendant is entitled to the benefit 
of it. But the fact that by reason of the loss of the 
“contract which the defendant fails to perform the 
plaintiff obtains the benefit of another contract which 
ig of value to him, does not entitle the defendant to 
the benefit of the latter contract. 
Sections 73 and 107 of the Contract Act do not 
apply to such a case. Ps C. JAMAL v. Moonta 
Dawoop Sons & Co. . 949 


— —— Sa 1 S—Breach of contract to make 
plaintiff a partuer— Damages, measure of. 


Whero the defendant promised to admit the plaintiff 
io a partnership but broke the promise and, thereby, 
caused him loss: 

Held, (1) that the plaintiff was entitled to 
damages to the extent of the loss caused by the 
breach; 

(2) that tho measure of damages in such cases is 
the difference between the value of the plaintiff's 
estate immediately after the defendant's breach of 
promise and the value it would have had if the 
defendant had performed his promise, P. TANSEY 
v, Rivert, 64 P. R. 1916; 142 P. W. R, 1915 73 
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———— — SS. 83, GI—Shipment of goods 
—No letter of requisition to Captain—Liability in 
case of loss — Difference between Indian and English 
Law. 

Where the plaintiff in pursuance of the instruc- 
tions given by the 2nd defendant as agent of the 
Ist defendant, who carried on business at Honnavar, 
shipped 101 bags of Rangoon rice on board the 
"Machva" to  Honnavar without indicating the 
consignee to the Captain: but desiring that the rice 
should be delivered only on payment of the price, 
and owing to a storm in Mangalore harbour, the 
ship was stranded and the rice damaged; on the 
question as to who was to bear the loss representing 
the difference between the contract rate and the 
rate at which the damaged rice was sold, there being 
no evidence as to the inténtion of the parties: 

Held, that the property passed to the purchaser 











as soonas the goods were shipped, and the 
purchaser was liable for the loss. Me MARJI JETA v. 
Honnavak PurHU HARI Par, 18M L, 7.457 334 
— ss, 88, 9I 334 

s. 107 949 


S. 123—Sale by auction—Pufers, 
employment of—Commission for sale, outrageously 
high—-Sale, whether voidable. 


Jf, at an auction sale, puffers nre employed by 
the auctioneer, who charges an outrageously high 
commission for the sale, the transaction is voidable 
at the instance of the buyer under section 123, 
Contract Act. P, SRI Ram v. Onuasnu Lan, 689 


s. 180 430 


S. 201 —3ills sent with direction 
to collect and vemit—T»ust—Fiduciary relationship 
— Agency —Debtor and creditor. 

When a person employs another to collect money 
and remitit to him, thè. latter stands ina fiduciary 
relation towards the former and may in respect of 
the money so collected’ be regarded as a trustee. 

The money is held by him for a specific purpose and. 
does nob at his bankruptey pass to the trusteo in 
bankraptey as the bankrupt’s property. 

Where the debtor is to collect and romit, there 
is confidence and trust. Where the debtor is to use 
and repay on demand there is notrust. The fact 
that the money so received has been mixed with 
other money of the agent is immaterial so long as 
there is a fund on which the cestui que trust can lay 
his hands. 

The Alliance Bank of Simla, Delhi Branch, sent two 
bills for collection to the Gwalior Branch of the 
Amritsar Bank and distinctly asked the latter to 
send drafts on Delhi after realization, The Amritsar 
Bank realized the money and after deducting the 
usual charges remitted the balance by two drafts 
on the Delhi Branch ofthe People’s Bank, Limited. But 
before the drafts could be cashed, both the People’s 
Bank and the Amritsar Bank went into liquidation, 
On these facts, the Alliance Bank claimed payment 
in full of the amount due onthe drafts contending 
that the Amritsar Bank wasthe trustee and not a 
debtor qua that money: 

Held, that all the requirements which were essential 
to the creation of a fiduciary relationship were 
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satisfied, but that as soonas the drafts on Delhi 
were despatched and in accordance with the instruc- 
tions of the Alliance Bank of Simla, the special 
business, for which the agency had been created, 
was completed, the agency then terminated tpso facto 
(vide section 201, Indian Contract Act), the fiduciary 
relationship came to an end, and thenceforward, the 
Alliance Bank of Simla was simply a creditor of 
tie Amritsar Bank and if the drafts were dishonoured, 
the Alliance Bank of Simla was only entitled to be 
registered as a creditor and receive payment part 
issu along with other creditors. P, ALLIANCE BANK 
or SIMLA, LTD, v. AMRITSAR BANK, 70 P. R. 1916; 














171 P. W. R. 1916- 215 
——— 5 450 
=> sse, 222, 230 607 
—— — 8.241: 927 
—— S. 247 45 
ode s. 263 904 
Contribution—Joint executors—Stamp duty 
and penalty ' 285 
Contributory. See COMPANIES Act, s. 150. 


Co-operative Societies Act (II of 

1912)— Debt due to a Village Co-operative Bank by 
' one of its members —Successor-in-interest, liability of 

— Village Co-operative Bank, construction of bye-laws 

of. 

Three suits were brought for the recovery of 
moneys due to the plaintiff. Bank ou promissory. 
notes executed by one MW deceased, who at the 
time of his death. was a member of the plaintiff 
Bank. The defendant No.1, who was the son of 
M, became member of the society on the death of 
his father. One of the bye-laws of the plaintiff 
society laid down: “...If the heir or successor-in- 
interest is elected, all rights and liabilities of the 
deceased member shall devolve on him;" 

Held, that the defendant No. 1, having accepted 
the bye-law in question by: joining the society as a 
member, was bound to pay the liabilities of his 
father to the Bank irrespective of the assets which 
he had received from his father. O. Vintace Oo- 
OPERATIVE Bank v. KALI Diy, 18 O. C. 157 724 


Costs. See Civit, Procepure Cone, 1908, O. 35, 
3 discretion as to—Account, suit for, against 
_manager—Costs against manager for default or dis- 


honest conduct in accounting—Presidency -Small 


Cause Courts Act (XV of 1882), s. 22. 

A person who takes up the management’ of 
another’s estate and collects and disburses moneys, 
has to be ready with his account. His failure to 
perform the obvious duty, necessitates a suit and he 
must pay the plaintiffs’ costs. 

This is all the more so when he makes a dis- 


honest defence, submits a false account and ‘keeps 


back books of account or documents. . 
Where the manager of au estate sued the principa! 
for arrears of salary in the Presidency Court of Small 
Causes and the principalsued the manager in the High 
Court for accounts and the two suits were heard 
together in the High Court and an, amount loss 
than Hs. 1,000 was found due from the manager to 
the principal, costs were awarded against the mana- 
ger on High Court scale No. II having regard to the 


circumstances above stated. Ca SURUMARI GitosH v. 


Gori Mouan Goswami, 19 C. W., N. 880 662 
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Court Fees Act (Vil of 1870), s. 7,cl. 
(iv) (C)—Suits Valuation Act (VIE of 1887), 
8. 8— Court-fee payable, when relief sought not valued 
vin platit-Valuation for purposes of jurisdiction 
given—-Civil Procedure Code (dct V of 1908), O. 
VI, v. 11, cl. (c). 

Where in a suit under section 77, clause (iv) (c) of the 
Court Fees Act, 1870, the plaint contains 
no valuation of the relief sought but gives a valua- 
tion of the suit for the purposes of jurisdiction, 
the Conrt-fee is to be computed according to the 
valuation of the suic for the purposes of jurisdiction, 
though the actual value of the relief sought is less, 
unless the plaintiff with the Court’s leave amends 
the plaint. C. KRISHNA Kumar Ray v. CHANDRA 
Kanta MITRA 











(as amended by Act VI 
of 1905), s. 7, cls, V (d), XI (cc)—Suit 
to recover possession of immoveable propeity from 
tenant-—Valuation for purpose of jurisdiction—Suits 
Valuation Act (VII of 1887), s. 8—Madras Civil 
Courts Act (III of 1878), s. 14, applicability of. 

The Legislature by enacting Act VI of 1905 has 
not only amended the Court Fees Act, but has 
incidentally withdrawn a class of suits from the 
provisions of section 14 of the Madras Civil Courts Act 
and added it to those falling under section 8 of the 
Suits Valuation Act. 

The valuation, therefore, for purposes of jurisdiction 
of a suit to recover possession of land from a tenant 
is not its market-value under section 14 of the Madras 
Civil Courts Act or section 7, clause V! d) of the Court 
Fees Act, but one year's rental payable by the tenant, 
for the year next before the date of presenting the 
plaint under section 7, clause XI (cc), of the Court Fees 
Act. M, Narayanaswamr NAIDU GARU v. VENNA- 
VALLI SEsHAGIRI Rao, 18 M. L. 1, 898; 2 L. W. 1031; 
29 M. L. J. 572 104 


——- S. IGE, object of—Pena'ty, im- 
position of—Orderultra vires—Suit io recover penal- 
ty imposed, maintainability of—Civil Court, juris- 
diction of—Revenwe Authority, power of—Penalty, 
nature of. 

Unless there is a statutory bar, a suit is maintain.. 
able by the Secretary of State for India in Council 
for recovery of a penalty lawfully imposed. 

Where a penalty has been imposed by a Revenue 
Authority, a Civil Court has no jurisdiction to review 
the decision on the ground that the valuation had 
been incorrectly made or that the discretion in the 
imposition of the penalty had been erroneously 
exercised, but if the action of the Revenue Authority 
is ultra vires there isno enforceable claim which a 
Civil Court is bound to recoguize. 

Section 19E of the Court Fees Act contemplates 
an application on ihe part of the person who had 
taken ont Probate and produces the same to be 
duly stamped and applies where the estimated 
value of tho estalo is less than what the value has ` 
afterwards proved to be: and in the absence of any 
such application, it does not authorize a Revenue 
Authority to impose any penalty. 

In a Probate case notice was issued to a Collector 
under sub-section 1 of section 19H of the Court 
Fees Act. As no reply was received from the, 
Collector, Probate was issued to the petitioner on 
payment ofthe duty payable upon hor valuation of 
the estato. The Collector, thereafter, held that the 
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value of the cstate was much more and directed a 
notice to the petitioner to amend the valuation, and 
to explain the cause of under-valuation The petition- 
er did nob accept the Oollector's valuation but in 
order to avoid litigation deposited the additional fee. 
The Board, however, ordered that double the fee 
payable be levied as penalty and a suit was institut- 
‘ed to recover the amount: 
- Held, that the imposition of the penalty was ultra 
vires and, therefore, the suit was not maintainable. 
Semble.—In a case where section 19E is properly 
applicable, the petitioner is entirely in the hands of 
tte chief controlling Revenue Authority, who is 
at liberty to refuse to stamp the Probate till the 
penalty has been paid 
Quere.—Whether the penalty imposed in such & 
case is personal and notrecoverable from the estate? 
C. NIKUNJA RANI v. Sxcrerany OF STATE, 22 C. L. 
J. 375 460 


Criminal Law—Procedure—Notice to Police In- 
spector in charge of case, before disposing of if, neces- 
sity of. 

A Magistrate is bound to give notice to the 
Police Inspector in charge of a case before dispos- 
ing of it. M, OHEMIKKALA CHINNA REDDI v. BMPEROR, 
(1915) M W. N. 554; 16 On. L. J. 736 76 


Criminal Procedure Code (Act V of 
1898), s 107 789 


— —— €, 107-—8ecurity to keep 
the peace —Order, whether can be pussed without evi- 
dence— Person proceeded. against having no objection 
to give security, effect of. 


An order for taking security under section 107 
Criminal Procedure Code, without evidence 
io prove that the petitioner was likely to 
commit a breach of the peace or to do any other 
wrongful act that might occasion a breach of the 
peace, is illegal and should nob be passed simply 
on the petitioner's own statement before the Magis- 
trate that he had no objection to giving security. P. 





€ 
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—— Sa 1 10— Witnesses of good 
character, evidence of, consideration cf—Rule to be 
observed. 

Where proceedings under section 110 are taken 
against a person aud he is able to produce witnesses 
on his behalf to speak of his good character, the 
Court ought to pay particular attention to such 
evidence. It should not necessarily be believed 
but the Court should find substautial reason 
for not believing the evidence before it makes an 
order. A. HAKIM SINGH v. EMPEROR, 13 A. L. J. 
1055; 16 Or. L. J. 810 826 


S. 110—Zemindar not 
actively opposing gang of dacoits, if to be bound over 

— Witnesses, evidence of, weight of—High Court, 

power of —Duty of lower Courts. 

A zemindar of a village cannot bs bound over 
under section 110 of the Criminal Procedure Code 
merely because he did not actively oppose a gang 
of dacoits. 

Where a zemindar, who is also a money-lender, is 
prosecuted under section 110 and in defence he 
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produces a number of respectable witnesses besides 
his castemen and tenants, it is not proper for the 
Magistrate to disbelieve all the witnesses so produced 
merely on the ground that the accused could by 
the influence of his position in life produce any 
number of them, 

A High Court is not a Court of appéul in cases under 
section 110 and the responsibility of administering 
that section does not rest with it. It is neverthe- 
less, a section which Magistrates ought to administer 
with the most scrupulous care, both as the Court of 
4rst instance and the Appellate Court, A High Court 
ought not to take upon itself to weigh the evidence 
given on behalf of one side or the other. It ought 
only to see whether the Court below has 
approached the consideration of the appeal in a fair 
way having regard to the interest not only of the 
prosecution but also of the accused. As MIHARBAN 
SINGH v. Emperor, 18 A. L. J. 1046; 16 Cr. T. J. 805 


82i 
— SS.: 144, 147, 439-7 
Revision—High Court, power of, to direct Subordi-` 
nale Magistrate to take additional evidence—Juris. 
diction—Order prohibiting use of public street, inter. 
ference with—Sentimental caste objections, if to be 
considered. 


Per Sadasiva Aiyar and Phillips, JJ.—A High Court 
acting as a Court of Revision either under section 439 
of the Code of Criminal Procedure or under section 15 
of the Charter Act has power to direct a Subordinate 
Magistrate to take additional evidence, but it must on 
that evidence come to an independent finding itself 
and not accept the one arrived at by the Magistrate. 

It is undesirable that orders passed under section 
147 of the Code of Criminal Procedure should be 
interfered with in revision under section 489 of 
the Code of Criminal Procedure or section 15 of 
the Charter Act, unless they are made without 
jurisdiction or are obviously unreasonable and 
unjust 

Per Sadasiva diyar, J—A Magistrate has juris. 
diction under section 147 of the Codo of Criminal 
Procedure to pass orders even against the right 
of passage through a public street. But he ought 
not to pass such a prohibitory order, unless it is 
clearly proved that there is a right by custom or 
by grant or by Statute in one section of the public 
to prevent another section of the public from using 
the public street on particular occasions or for particu. 
lar purposes, when such use is ordinarily and prima 
facie lawful. 

Sentimental caste objections to the use of a public 
street should not be countenanced by Magistrates 
acting under section 147, Criminal Procedure Code, 
though they can in emergent cases pass femporary . 
orders under section 144 when the preservation of the 
peace is required. Even in such cases, the temporary 
naturo of the order cannot be attempted to be 
changed by continued renewals Wi, SubALAIMUTHU 
CHETTIAR v. ENAN SAMBAN, 16 Cr. L. J. 767 367 


; s. 145 985 . 


S. 145—Possession, how - 
to be determined —Delivery of symbolical possession ' 
by a Civil Court, bearing of, on Magistrate's enquiry. 
In proceedings under section 145, Criminal Pro- ` 
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of actual possession of the subject of dispute regard- 
less of delivery of its symbolical possession to a party 
by a Civil Court under the provisions of rule 96, 
Order XXI, Civil Procedure Code. M. HAMALINGAM 
Pirnar v. RAJA or Rayxan, 16 Cr. L. J. 736 176 

e— —  . 7 S., 145, cl. (4), order 
. under ~ Police report —Breach of peace, likelihood « f— 

. Notice—Subsequent finding of no breach without in- 
, quiry, legality of. 

. When once on the perusal ofa Polico report, a 
Magistrate passes an-order under seciion 143 of the 
Code of Criminal Procedure, that there isa likoli. 
hood of a breach of the peace, he cannot afterwards 
say that there is no likelihood of such breach without 
an enquiry and without taking the evidenco which 
the parties are willing to offer. Me VELYUDA KONE 
v. NARAYANA Kong, 2 Ta, W. 1208; 16 Cr. L. J. 789 











645 

a B, 148 242 

Fhe pence ceo Sy Vr. 367 
LL a -——'s.164 359 


—— — —— — $8. 164 (3), 533— 
` Magistrate recording confession certifying 16 to be not 
: voluntary-—-Confession, whether admissible—Duty of 

Magistrate--Prosecution, whether can supply defi. 
ciencies by calling Magistrate—Evidence Act (I of 


1872), s. 24-Confession made to Police Patil, valid- 


“ity of. 

E pus an accused charged with murder made a 
confession: before a Second Class Magistrate who 
in place of the certificate required by section 164 (3) 
of the Criminal Procedure Code remarked that the 
confession Was not voluntary, and where the proseeu- 
tion sought to remove this defect by calling the 
Magistrate and examining him as to the preciso 
points which, in his opinion, were involuntarily 

de: ! 
"Held," (1) that the confessional statement was 
inadmissible ix evidence being made under circum. 
stances diametrically opposed to those which the law 
réquires as n condition precedent to the admissibility 
of a confession; A ] 
(2)that thé only conrso which the Magistrate 

could ‘properly follow when he came to the con- 
clusion’that the acoused was not speaking voluntarily 
before him was to refuse to continue to record tho 
examining any further; ' 

^(8) thà it was iot obrhpotonb for the prosocution 
to supply: Dy' dalliug the Magistrato the deficiencies 
which okisled ib thé confession from the timo it'was 

ded. . 

wah confessioni mist be read as a wholo. ] 

"A confession made to a Police Patil is invalid. Ba 
Expuror v. Rama- -Duan Powar, 17 Box. L. R. 898; 16 
Ck. D. J. 740 340 
- 165—Search without 
doavrant — Specification of property to be searched-— 
Tegal San a s Penal Code (Act XLV. of 
1860), s. 832. - f 
Where a Polico” Officer 


——— 8. 





authorises another to 


make & search without a atarrant from a Magistrate, - 


he should giye the authority in writing specifying 
the thing or things which are to be searched for. 
Section 165.cf the Criminal Procedure Code does 


not authorize a general search on the chance that 


something may be found. . ; . 
An accused offering resistance to the Police making 
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anillegalscareh is not guilty of an offence under 
section 332 of the l'enal Code. As EMPEROR v: 
BRIKHBHAN Sincu, 13 A. L. J. 078; 16 On. L. J. 819; . 
38 A. 14 995 
—- $8. 177, 179—Ofence 
commitied at one place, discorery of, at another— 

Trial ~Jurisdiction—Penal Code (Act XLV of 1860), 

ss, 420, 265. i 

Thecomplainant was induced to part with his money 
at Mecrut on the false representation that a certain 
barrel contained a  cortain amount of spirit. At 
Agra it was discovered that the barrel did not contain 
the amount of spirit that it had been represented to 
contain: 

Held, that the Magistrate at Agra had no juris- 
diction to try the accused under sections 420 and ' 
285 of the Penal Codo inasmuch as the discovery 
of the alleged fraud at Agra after the goods were 
delivered, could not be said to be a ‘consequence which 
has ensued’ within the meaning of section 179 of the 
Criminal Procedure Code. 74 Prac Das BHARGAVA 
v. DAuLAT Ray, 18 A. L. J. 1067; 16 Cn. L. J. 825 

1001 
— —— — — — -— €. BT, cl. (2) —Crimi- 
nal breach of trust— Place of trial-—Jurisdiction 

Where the complainant charged the accused under 
section 408, Indian Penal Code, alleging that the 
complainant had engaged the accused to manage: 
a Lranch agency at Rurki, that accounts were sent 
by accused to Rawalpindi for some tmo but 
subsequently discontinuéd and that on inspection 
of the accounts it was found that ihe accused had 
made false entries in respect of certain items: 

Held, that inasmuch as the allegatious in the 
complaint referred distinctly to three or four specific 
items in respect of which the accused was charged 
with having committed the offence of criminal 
breach of trust at Rurki, the Rawalpindi Court had no 
jurisdiction to try the case, P, EMPEROR v. RAGHBIR 
Sıxan, 22 P. R. 1915 Cr; 16 On. L. J. 775; 42 P. W.: 
X 1915 Cr. 375: 


mr — —— — €. 185 653 
Sa 195— Perjury contmit. . 
ted in course of judicial enquiry — Sanction. by High 

Court — Penal Code (Act XLV of 18601, s 193, 

Where on a petition being presented to the High 
Court for setting aside an ew parte decree on the 
ground that the petitioner was not served with 
notice of the appeal, an enquiry was ordered and the - 
District Munsif's report showed that the petitioner 
had committed perjury while giving evidence before 
the Munsif 

Held, that the High Court had jurisdiction to 
sanction the prosecution of the petitioner on a charge ^ 
under section 193, Indian Penal Code. Ma GUDALA. 
SURIAH v JAMAL Bas Beg, 16 On. L J. 740 340 

- B se, 195, 476, scope 

of—Sanetion to prorecule—Prima facio case. 

All thata Court granting sanction to prosecute 
under sections 195 and 476 of the Criminal Procedure 
Codo for offences made punishable thereby, bas to 
ste is that a prima facie caso has been made ouf 
upon the evidence before it for inquiring further 
into the question whethor or no any of the offonces., 
punishable as set out in section, 195, has or has not 
been made out. A. Kipua SINGH v, EMPEROR, 13 A. 
L. J. 1111; 16 C, L. J. 817 993 
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— S, 195 (1) (D)— False 


endorsement on promissory note with intent to use ib 
as evidence—Suit on promissory note~—Penal Code 
(Act XLV of 1860), s. 193, complaint under— Sanction 
for prosecution, if necessary. 


Section 195 (1) (b) of the Code of Criminal 
Procedure aims at providing that where, prior to the 
institution’ of a criminal prosecution, a properly 
constituted judicial tribunal has placed itself in a 
position to determine whether the facts constituting 
the offence really exist, the Criminal Court should 
decline cognizance unless that tribunal has, in effect, 
certified that in its opinion, the complaint is one 
worthy of investigation. That safeguard should not 
be limited to cases Where the offence is committed 
pendente lite but should extend also to fabrication 
of false evidence in advance. 

When an offence is of such a nature that at the 
time of committing it, the accused must have legal 
proceedings in mind and prior to his being charged 
with the commission of the offence, legal proceedings 
of the same naturo have already commenced in 
any Court, it is most in consonance with the 
intention of the Legislature to require that the 
sanction of the Court, should be obtained. 

Where, therefore, the complaint sot out that the 
accused wrote an endorsement on a promissory note 
executed in favour of the complainant, purporting 
to record a payment of Rs. 1,500 while no such 
payment was ever made and that the accused 
intended to use the endorsement as evidence in case 
the complainant brought a civil suit to recover the 
amount due: - : 

Held, that the uncertainty at the time of writing 
the endorsement as to whether any suit could ever 
be brought, did not affect the completeness of the 
offenco and that the Court could not take cognizance 
of the offence withoutthe sanction of the Civil Court. 
M In ve PARAMESWARA NAMBUDRI, 18 M. L, T. 322 
36 On. L. J. 161 ' IGI 


— -= S. 195 (1) (b) —'Such 
Court”, interpretation of—Court abolished but ve- 
establisth with curtailed territorial limits - Jwrisdic- 

. tion~—Sanction ier prosecution Jor offence committed 
before abolition, 


A Court once abolished but re-established two 
years later with its territorial limits somewhat 
curtailed, is not “such Court” within the meaning of 
section 195 (1) (b) of the Code of Criminal Procedure, 
and the latter Court has no jurisdiction to grant 
sanction for prosecution in respect of an offence 
committed before the former. M. In re APPU Ana, 16 
OR. L. J. 707 643 


———— ———-—— S 195, (1) (0) and 
(2)—Offence committed in course of proceedings 
before Revenue Officer—Sanction, whether necessary 
—Penal Code (Act XLV of 1860), ss. 465, 468, 471. 


Where the offence of forgery was committed 
in the course of mntation proceedings held by a 
Naib-Tahsildar in his administrative capacity of a 
“Revenue Officer:” 

.. Held, that the proceedings were not those of a 
“Revenue Court” within the meaning of section 195 
(2) of the Criminal Procedure’ Code and that the 
previous sanction of the Naib Tahsildar was not 
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essential to the institution of criminal proceedings 
under sections 465, 468 and 471, Indian Penal Code. 
P. EMPEROR v, LERNA Sinan, 18 P. R. 1915 Cr: 16 
Cr. L, J. 785 641 


—c—————- Sa 20S3—O0rder. dismiss- 
ing complaint not set aside—Subsequent complaint 
on same facts, whether can be entertained by anothe? 
Magistrate. 

The fact that an order dismissing a complaint 
under section 208 of the Criminal Procedure Code 
has nob been seb aside, is no barto another Magis- 
trate entertaining a subsequent complaint on the 
same facts Me PAMPALLI BUBBAREDDI v. HADU- 
BOYIGARI KAMAL Sain, 16 Cn. L, J 814 830 
———— - S: 209- Inquiry pre- 

pavatory to  commitmeni—Prosecution evidence, 

unreliability of-—Duty of Magistrate to discharge— 

Preliminary inquiry, necessity of, for commitment— 

Prosecution witness, cross-examination of, by Magis- 

trate, if allowed. . 

If inan inquiry preparatory to commitment, the 
evidence tendered for the prosecution is total y 
unworthy of credit, it is not only within the power 
of the Magistrate but it is his duty to discharge tho 
accused under section 2C9 of the.Criminal Procedure 
Code. wea d hi aE 

Where, therefore, on a complaint being lodged 
against two persons under section 477; Indian Penal 
Code, the Magistrate did not issue any process against 
one butexamined him as a witness in.the course of 
the inquiry against the other and also cross-examined 
the complainant's witnesses and after recording the 
whole evidence discharged the accused on the ground 
that in his opinion the evidence was very interested 
and unreliable, but the Sessions Judge set aside the 
order of discharge and remanded the case to ‘the 
Magistrate with instzuctions to commit both the 
&censed: g 
* Held, (1) that the Magistrate was well within his 
powers in cross-examining the prosecution witnesses 
and in considering whether the witnesses examined on 
behalf of the prosecution were credible; 

(2) that in so far as no enquiry whatever was made 
against the second accused under Chapter XVIII of 
the Criminal Procedure Code, he was not liable to 
any order of committal by the Sessions Court, B. 
EMPEROR v. Bat MAHALAXMI, 17 Bom. L. R. 910; 16 € K. 


L.J.741 347 
— ———— ss, 222 (2), 233— 
Misjoinder of different charges at one trial, legality 

of— Penal Code (Act XLY of 1860 , ss. 409, 477.4. 

The charge against the accused was that he, being 
the tahvildar, embezzled & certain sum of money 
and further that he omitted to enter 120 avzrisuls 
with intent to defraud, and wrote on three of 
such arzrisals false numbers with like intent. He 
was tried at one trial, forall these counts and con. 
victed under sections 409 and 477 A, Indian Penal 
Code: 

Held, that there was misjoinder of the various 
charges amounting to an illegality which vitiated the 
trial, A. KALKA PRASAD v. EMPEROR, 18 A. L. J. 
1059;16 On. L. J. 818 529 
—— e S. 227—Charge, addi. 

tion of, in appeal— Added charge under section 148 

Penal Code—Addition, whether valid— Penal Code 

(Act XLV of 1860), ss. 143, 426, 46], 
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The additior by an Appellate Court to charges 
under sections 451 and 426 of a charge under 
section 143 of the Penal Code in appeal is not 
permissible inasmuch as the addition would have the 
effect of imposing a constructive responsibility for 
individual acts of all persons who were members 
at the time of the assembly. 

“The mere carrying of savali kalis will not be pre- 
sumed to be unlawful, and in determining the object 
of an-dolawful assembly, the Court must find that 
the accused had an intention to use criminal force 
of commit some other offence at all costs and were 
nt acting in’self-defence. Ma In re MUKKA MUTHI- 
RIvAM, 16 CR. L. J. 737 337 


. -——— — SS. 235, 236, 239— 
Two separate charges—One  tiial—BMisjoinder— 
Burden of proof—Penal Code (Act XLV of 1860), s. 
408—To "appropriate", meaning  of—" Mi-apprc- 
priate", meaning of. 

Where an accused person is charged of having 
deceived a canal officer in obtaining certain papers 
from him and also of having misappropriateda certain 
sum of money, the prosecution is entitled to ask 
the Court to go into both the charges ata single 
trial, provided it takes upon itself the burden of 
proving that the facts alleged aganist the accused, 
are in fact so connected together as to form parts 
of the same’ transaction, or to be otherwiso triable 
at a single trial under the provisions of sectiors 
235 and 236 of the Code of Criminal Procedure. | 

In connection with section 403, Indian Penal Code, 
the verb "to appropriate" means setting apart for 
orassigning to a particular person or use and to 
“misappropriate” means to set apart for or assign 
to the wrong person or a wrong use, and this 
act must be done disbonestly. A. Soman Lar v. 
Experor, 13 A. L. J. 1131; 16 Cn. L. J. 195 651 


.————— $8, 235 (I), 236, 
237, 403—Previous acquittal on a charge of 
abetment of forgery—Subsequent trial under s, 471, 
Penal Code, whether barred. 

Where in atrial for an offence under section 471, 
Indian Penal Code,-for using a promissory note as 
genuine knowing or having reason to believe that it 
was a forged document, it appeared that the accused 
had proviously been tried for abetting the forgery of 
the same document under sections 467 and 109, 
Indian Penal Oode, but had been acquitted: 

Held, (1) that inasmuch as no doubt could have 
arisen in the first trial as to the offence constituted 
by the facts proved, the: case did not fall within the 
scope of section 286 of the Criminal Procedure Code 
and, therefdre, was not governed by sub-section (1) of 
section 403; 

(2) that the series of acts beginning with the 
forgery and ending with the user of the forged 
document in a Civil Court to support a civil 
claim must be regarded as so connected together as 
to form the game transaction or carrying through 
of a single pre-determined plan, so that under section 
235 (1) of the Code it would have been competent to 
try the accused for both offences at the same trial, 
and the case, therefore, fell under sub-section (2) of 
section 403; 

(8) that the plea of autrefois cequit was bad also 
for the reason that the case fell urider sub-section 
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(4) of section 408 of the Code, since the Court which 
acquitted the accused ou the charge of abetment 
of forgery was not competent to try the offence 
under section 471, Indian Penal Code, inasmuch as at 
the time of the earlier trial no sanction for 
prosecution under section 471. had been given under 
section 195 of the Criminal Procedure Code. Ba 
JiVRAM DANKARJI v. EMPEROR, 17 Bom, L. R. 881, 16 





OR. L. J. 761 361 

—— —— —— S. 236 361,651 
—— —— —— —— $8. 23 361 
—— —— —— s. 239 651 








- SS. 256, 257 — Cross- 
examination of prosecution vitnesses— Accused, right 
of--Charges framed, reasonable opportunity after, to 
be given to get leyal assistance. 

Where the charges framed are complicated and the 
accused are ignorant persons, a reasonable time 
should be given to the accused to get proper legal 
advice and assistance before they are called upon 
to cross-examine the prosecution witnesses, 

Ibis not giving an accused person reasonable’ 
opportunity to ask him immediately, after the charge 








is framed, to cross-examine witnesses. Wae RANGA- 
SAMI Papayacat, In re, 16 Cn. L. J. 786 642 
> 8. 257 642 














—— — «4 





——- SS. 260, 530—District 
Magistrate not empowered to try European British 
subjects—Summary trial by such Magistrate, whether 
valid, 

Where a European British subject was convicted 
by the District Magistrate of Bangalore, who was 
also a Justice of the Peace, of an offence under section 
8 of the Municipal By-law 3 after a summary trial 
under section 260 of the Criminal Procedure Code: 

Held, that inasmuch as the District Magistrate was 
not empowered to try a European British subject 
summarily, his proceedings were void under section 
530 of the Criminal Procedure Code. Wl, G. G. JARE- 
MIAH, In re, 2 L. W. 1078; 29 M. L. J. 758; (1915) M. 
W. N. 1023; 16 Cr. L. J. 778 373 


ss. 309, 537, cl. (a) 
— Irregularity— Tríal before Sessions Judge—Conclu- 
sion of case— Second trial, legality of. 

Section 537 clause (a), Criminal Procedure Code, 
cannob avail to cure the disobedienoe to an express 
provision as to a mode of trial. 

Where a Sessions Judge held the trial of an 
acoused up to the point of recording the Assessor's 
opinion but at the time of writing the judgment, 
finding that a charge had been improperly joined, 
ordered and held a new trial and convicted the 
accused; 

Held, that the second trial was invalid as thé 
Judge had no authority tocancel or set aside the 
trial which "had originally been held and that the 
Judge had no option but to give the judgment in 
accordance with the Criminal Procedure Code. Ba 
NarHU REWA v, EMPEROR, 17 Box. L. R. 1074; io 60 


——- $. 339 (2) 831 
S. 342 — Written state- 
ment by accused, practice of filing, illegality of 

|| 
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Ss. 342 (1) — Duty of 


Court to question accused-—Onvission tu do so, effect of 

- Procedure 
. The provisions of section 342 of the Criminal 
Procedure Code are imperative and must be strictly 
complied with. A failure to give the accused an 
opportunity of explaining the points against him is 
an illegality vitiating the whole trial. 

Semble —In all criminal matters, the utmost strict- 
ness must be observed and forms must be clearly 
complied with where the liberty of the subject is at 
stake, when from the statute prescribing those forms 
it appears that they were presented by the Legisla- 
ture in the interests of the accused. Bs Basapa NIN- 
GAPA v. EMPEROR, 17 Bom. L. R. 892; 16 Cr. L. J. 765 


365 
ss. 345,423 (0) (d), 

4439— Composition, when can be effected — Order 

allowing composition, nature of—High Court, whe- 

ther can allow composition in revision, 

Section 345 of the Oriminal Procedure Code is 
exhaustive of the circumstances and conditions under 
which composition can be effected. j 

An order allowing composition of an offence is nob 
an incidental order withiu the meaning of clause (d) 
of section 423, Criminal Procedure Code. 

An offence cannot be allowed to be compounded 
when the case comes before the High Court in 
revision. Ml. SANKAR RANGAYYA v. SANKAR RAMAYYA, 
29 M. L. J. 621; 18 M. L. T. 381; 16 Cn. L. J. 780, 








a 











—— —— 








S, 345 — Composition 
outside Couwrt— Dispute between parties at time of 
hearing-—Power of Court to take evidencc— Monetary 
consideration, whether necessary. 

A. composition of a criminal case arrived at by the 
parties outside the Court comes within the terms of 
section 345 of the Criminal Procedure Code, and has 
the effect of an acquittal. ; 

Where an offence has been compounded outside the 
Court, but subsequently atthe time of hearing one 
of the parties resiles from the agreement, it is 
competent to the Court to take evidence as to the 
factum of the agreement and give effect to it if it 
be found to have been entered into. 

No monetary consideration is necessary to make the 
composition valid; it isenongh if there is a quid pro 
quo between the parties to support ib. M- MAHOMED 
KANNI v. Parrant INAYATHULLA SAHIB, 2 L. W. 1200; 
18 M. L, T. 608; 16 Cr. L. J. 808 819 


—— ———-———- S. 367 1008 
—— S. 370 (1) —Duty of Pre- 

sidency Magistrate to give reasons for convicting ac- 

cused— Reasons not given--Judgment, effect of. 

Section 370, clause i), of the Criminal Procedure 
Code requires that there should bea statement of 
the reasons which induce a Presidency Magistrate 
to believe the evidence for the prosecution. 

Where, therefore,a Chief Presidency Magistrate 
convicted an accused, inflicting imprisonment and 
merely recording the following judgment: 

“I couvict acoused. I believe the evidence of com- 
plainant and the witnesses for the prosecution:” 

Held, that the judgment did not satisfy the require- 
ments of clause (i) of section 370 of the Code. B. 
SHANKAR RAMDAS v, EMPEROR, 17 Bom, L. R. 890; 16 
Cz. La J. 771 371 
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Criminal Procedure Code—contd. 


. SS. 374, 376—Mur. 
der case—Trial by Jury—Reference — Appeal —High 

Court — Practice —Confirmation of sentence. 

Batchelor, J.—In the Bombay High Court where 
a prisoner has been sentenced to death, even though 
the conviction was had on the unanimous verdict 
of a Jury, the whole case is re-opened before the 
High Court both on matters of factas wellas on 
matters of law. 

Hayward, J.—In the High Court in murder cases 
it is always necessary to consider the evidence in 
support of the facts found by tho Jury in orderto 
ascertain that there had been. no misdirection in 
the charge to the Jury and to determine whether 
it would or would not be proper in all the circum- 
stances to confirm the sentence of death passed by 
the Sessions Judge. B. EMPEROR v, DAJI YESABA, 
17 Box. L. R. 1072; 16 Cr. L. T. 818 994. 
S. 376 994 
ss. 380, 408, 562 

Proceedings submitted to First Class Magistrate— 

Sentence by that Magistrate—Appeal, where lies, 

Where proceedings are submitted to a First Class 
Magistrate under section 662 of the Criminal Pro- 
cedure Code and he passes sentence in the case under 
section 3*0, the conviction must, for the purposes of 
appeal, be considered tobe within the meaning of 
section 408 of the Code and the order is appealable 
to the Sessions Court. B, EMPEROR v. BHIMAPPA 





























ULVAPPA, 17 Bow. L. R. 895; 16 Or. L. J. 7388. 338 
s 403 . 361 
—— —— s. 422 1008 











Ss. 423, 422, 367, 
537 (a)—Appeal, dismissal of, after notice—Judg- 
ment, omission to write, effect of. 

Tn an appeal dismissed not summarily but under 
section 423 of the Criminal Procedure Code after 
notice given under section 422, it is incumbent 
under section 424 on the Magistrate to deliver a judg- 
ment which should fulfil the conditions Jaid down 
in :ection 367; in other words, the judgment must 
contain the point or points for determination, the 
decisicn thereon and the reasons for the decision, 

Section 657 (a) cannot be invoked ina case in 
which the Court is concerned not with any omis- 
sion or irregularity in a judgment but with the 
ahsence of a judgment. B DEVENDRA BSHIVAPA 
LiMBENAYAR vr, EMPEROR, 17 Boa, L. R. 1055; 16 Or.L. 


J. 882 1,08 
s. 423 (1)(d) 350 


— —— $8. 424—Rioting—Omis. 
sion to consider case of each accused separately, 
effect of. . 

Tn & case of rioting where tho Magistrate has failed 
to consider the question whether the ovideuco regard. 
ing each individual accused is sufficient to show 
that he participated in the rioting, the conviction is 
bad and liable to be set aside. M Jm re Bapu NAIDU, 
2 L. W. 958; 16 Cr. L. J. 735 


= ss. 435, 439—Com. 
plaint dismissed by District Magistrate under s. 208, 
Criminal Procedure Code—XNo revision to Sessions 
Court—Revision to High Court direct, if competent. 
It is not an inflexible rule that no revision lies to 
the High Court unless the party has first applied to 
the Sessions Court. 














——— 
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The jurisdiction conferred by the Criminal Pro. 
cedure Code on the High Court is wide and it ought 
nob to be fettered by any hard and fast rule. 
Mi, Basavasa Gown v. Krisna Rao Namu, 2 
L. W. 1126; 16 Cr. Ta, J. 704 650 


s.439 337,350, 
367, 


650 

—— -— —- S. 476 993 

—— SS. 476, 195-—Forgery, 

not by party to any judicial proceediny—Proceedings, 
if maintainable, 

“ Section 476, Criminal Procedure Code, applies 
only where the offences mentioned in section 195, 
Criminal Procedure Code, are committed by the 
person or in the circumstances mentioned therein, 

Therefore a Munsif has no jurisdiction to take 
‘action under section 476 against the executant and 
attestors of a document found to be forged who 
were not parties to any proceeding before the Court, 
M. In re Kannamarv RAMALINGAM, 18 M. L. J. 488; 
2 L. W. 1186; 16 Cr. L. J. 797 5 653 
S. 47G-Judicial pro- 

ceeding—Statement made to District Magistrate in 

his executive capacity, if complaint—Oath, adminis- 
tration of. 

P, a village hendmau made a petition to the 
District Magistrate in which he stated that he 
wished to resign his post as the headman. On 
.énquiry by the District Magistrate as to the reason 
of his resignation, he stated that during the course of 
& Police investigation in a dacoity case, the Police 
were forcing a large number of people to pay money 
to them. The Magistrate reduced his statement to 
writing and sent for the persons named by him. 
The Magistrate recorded the statements of all of 
them on oath and sent the case to the Police 
Superintendent to, take action under paragraph 
283 of the Police Regulations. The Superintendent 
reported that the allegations were entirely false. The 
District Magistrate then ordered the prosecution of 
P and other persous whom he had examined on oath 
for giving false evidence: 

, Held, that the’ statement made by P to the 
District Magistrate was nota complaint, nor the 
action taken by the Magistrate was in the. course of 
& judicial proceeding, in the course of which he was 
legally empowered to administer an, oath, and that, 
therefore, the Magistrate had no power to take action 
under section -476 of the-Criminal Procedure Code. 
As BHOLE SINGH v, EMPEROR, 18 A, L, J. 1050 os 


“Cr. L.J. 807 ^ 
— Se 512 359 
— — ———— S. 512 Aeeused | abscond- 
ing—No fading by Magistrate that there was no 
immediate prospect of his arrest-—Arrest—Gtatements 
of witnesses examined in absence of accused, admis- 
sibility of-~-Conviction, legality of. 
|. A murder was committed in 1897. The accused 
ran away at that time and was not heard of till he 
was arrested in 1915, The witnesses were examined 
in 1897 on behalf of tha prosecution io provo the 
commission of the offence by the accused. The 
Magistrate, however, did not record any finding that 
in his opinion the accused had absconded and that 
there was no immediate prospect of his arrest. The 
accused was convicted on the evidence recorded in 
1897: 
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Criminal Procedure Code-conclà, 


Held, that the evidence given in 1897 was inad- 
missible to prove the guilt “of the accused and that 
the conviction was bad. A. RUSTOM v. EMPEROR, 18 
A, Lı. J. 1043; 16 Or. L. J. 801 817 


S, 517--Orders under - 
section, nature oj —JDiscretion —Power of High Court 
to interfere. 

Orders under section 617 of the Criminal Procedure 
Code are discretionary, but the discretion is open to 
correction where it has been exercised in violation 
of accepted judicial principles. 

Where, therefore, in a trial for a criminal breach 
of trust, it appeared that the accused had transferred 
one of the misappropriated currency notes to the 
petitioner, andon the conviction of the accused the 
trying Magistrate ordered the note to be returned to 
the Urown: 

Held, that this was a case for the application of 
the genoral rule that property in a currency note’ 
passes by mere delivery and that there being no 
allegation of fraud or bad faith on the part of the 
petitioner, he was entitled to retain it. .B. In re 
PANDHARINATH PUNDLIK REYANEAR, 17 Bom. L, R. 
922; 16 CR. L, J. 783 383 


———— — ee Sa DAT (1) Order as to 
disposal of property, when to be made—Order, whe- 
ther justifiable when no offence committed, 

A Court can pass an order under section 517 
(1) of the Code of Criminal Procedure as regards 
the disposal of property only if it appearg that 
an offence has been committed with respect to 
it, or that it has been used ‘for the commission 
of an offence. 

Where, therefore, an accuged was found to bo a 
habitual thief and was bound down for good 
behaviour, but it did not appear that any offence 
had been committed with respect to the property in 
dispute which.the accused claimed ag his own: 

Held, that no order could be passed under section 
517 Q) of the Criminal Procedure Code asto the 
property. M. In re GoviINDARAJA PADAYACHI, 16 OR. 
L. J: 811 tal 


me — Sa D20--Powers of High 
Court as to disposal of property. 
Section 520 of the Criminal Procedure Code gives 
a High Court ample powers to passany order as 
to disposal of property which may be just un the 
facts of the case, M, RAMAMANI v. KANAKASABAI, 
16 Cr. L. J. 818 aor ; u29 ` 


ss: 523, 524 498 








a 











——— — — S, 530 373 
———— ——— — — s. 537 (a) 1000, 


— — $8.562— Offences of chéat- 
ing and using as genuine a forged document, whether 
covered by the section. 

Section 562 of, the Criminal Procedure Code is 
not in terms applicable to convictions of cheating and 
thereby dishonestly inducing delivery of property 
under section 420 or of using as genuine a forged 
document .under section 471 of the Indian Penal 
Code. B  ExPrRon v, RAMJAN DADUBHAT, 17 Box. L, 
R. 921; 16 Cn. L, J. 781 381 
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Custom, 


——, allegation as to, nature of—Issue as to 
- custom, contents of—Pleadings in India—Practice— 
Issue, ambiguity as to, when can be vaised—Hindu 
Law—Joint family—Impartible zemindari—Members 
living separately in different houses im same com- 
pound, how far evidence of division--Separate pos- 
session and enjoyment of property and discontinuance 
of allowances by zemindar, if evidence of partition— 
Inheritance-—Succession, to impartible zemindari— 
Illegitimate son, widow and step-brother of deceased, 
: contest betiwcen—Preference—Separale property of 
. wemindar—Illegitimate son and widow, if share 
, equally— Release by mother of Hindu minor—Con- 
sideration tnadequate—No independent advice— 
* Absence of dispute—Validity of release—Family settle- 
` ment—Oustom—Gandharva form of marriage, if 
valid among Kambala caste-— Illegitimate son, right 
. of, to share in his father’s property in Kambala caste 
—Illegitimate son, share of, measure of. 


Though, asa general rule, a party who relies 
upon a custom, must allege it with distinctness 
and certainty, it is not possible or desirable in 
India in all cases to pin down the parties to tho 
procise form of their pleadings. 

The mere fact that a defendant did not object 
to witnesses for the plaintiff giving evidence in 
support of a custom seb up in a case, does nob 
estop him from objeoting to similar evidence being 
given by another witness on n subsequent date 
on ihe -ground that it was “beyond the scope of 
the case” in the face of the wording” of the 
issue on the point. 


See Guron: Memons; HINDU Law. 





. As a matter of scientific pleading, an issue -in 
& case regarding a custom set up therein and the 
allegations in the plaint on which the issue is 
based, ought to contain particulars of the custom 
upon which the plaintiff seeks to rely at the trial. 


Though in cases whero am issue ig ambignous 
and capable of a wider as well as a narrower 
interpretation and the parties 
conduct of the case in its earlier stages, interpreted 
it in the narrower sonse, they will not afterwards 
be permitted to contend at the latest stage of the 

' ease that the wider interpretation ought to be 
followed; yet where the contention is raised at 
an eariler stage, it is desirable to give the parties 
an opportunity of contesting the case upon the wider 
interpretation of the issue. 

Separate living of different branches of a joint 
Hindu family in different houses in the same 
compound is no evidence of division among the 
branches. It does not inevitably follow from 
separate possession and enjoyment of-property that 
the family is divided, nor does discontinuance of 
allowances which have been paid to members of 


his family by a zemindar justify that conclusion. ' 


Where the last holder of am impartible zemindari 
belonging to a joint Hindu Sudra family died 
leaving behind him a widow, an illegitmate son 
and his .step-brother: 

Held, that so far as the zemindari was concerned 
the illegitimate son was excluded by the brother 
of the deceased zemindar but that as regards the 
séparate property of the zemindar not forming part 
of the zemindari, the illegitimate son was gand 
to share equally with the widow, 
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Custom . —contd, 


The mother of a Hindu minor, purporting to 
act as his guardian, relinquished his claim to a 
zemindari which was of considerable value, on 
receipt of comparatively insignificant properties. 
It did not appear that she had obtained any- 
legal advice as to the right of the minor to tho- 
zemindari. At the time this arrangoment was made; 
ihere was no active dispute or question mised as 
to the minor’s title to the zemindari: | 

- Hold, that tho 'rolcase was not binding on: ilg 
minor as- it .-was beyond iho powers of ‘the 
guardian and that it was not valid oven as a 
family settlement, 

There is no custom obtaining among the Kambal 
caste excluding ‘an ‘illegitimate & son from inheriting 
property which would devolve upon him nader 
tho ordinary law. 

A plaintiff suing for exclusivo pössossioni of. a 
zemindart can be given a decree for tho share 
he may be found entitled to in the separate property 
of the zemindar. 

(Per Miller, J) Quiere,.—Whether the gandharva 
form of marriage is regarded as legal by the -custom 
obtaining among the people belonging to the Kambali, 
caste? 

Per Abdur Rahim, d .— The gandharva form of mar. 
riage is not valid among the Kambala vaste people. 

Where a certain caste among the Hindus has long: 
given up a particular irregular form of marriage and 
has been consistently adopting other more regular 
forms,the Covirts are-not obliged. to recognise the 
validity of the obsolete form in that oaste. “My 
VISWANATHASWAMI NAIKER V. KANULU AMMAT, 2-1, 
W. 1214; (1915) M. W. N. 968 3 


— ———, connotation of 


927 


= Grant of dashandhamiighis, validity of 


ao, mm Reversioners, suit by-—Heclusion of daughters 
— Land not proved to be ancestrai—-Burden of proof — 
Riwaj-i-am, entry in, effect of. 


In a suit by reversioners against widows and 
daughters of a deceased collateral for declaration 
of their claim to the estate of the deceased in 
exclusion of daughters if the land is not proved 
to be ancestral qua reversioners, the onus lies very 
heavily upon them to show that they would exclude 
the daughters. 

The riwaj-iam, in the absence of any clear 
statement to the contrary, is considered to apply 
to ancestral and not self-acquired property. Hence 
an entry in tho riwvaj-i-am to the effect that 
daughters are excluded by collaterals is useless in a 
case where the property in dispute has not been 
proved to be ancestral. P, LELU v. RAM CHAND, 174 

P. W. R. 1915 294 


—-Alienation—GÊujars of Gujar Khan 
7 Tahsil; Rawalpindi District—Alienation by Wil of 
whole pr operty by ; sonless “proprietor to mother and 
her brother in presence of collaterals, validity of — 
Suit for declaration, maintainability of-—Custom, 
proof of —Punjab Limitation (Ancestral Land dlien. 
ation! Act (I of 1800), Art. 1. 

Among Gujars of Gujar Khan Tahsil in the Rawal. 
pindi District, a bequest of the whole of his property 
by a sonless Gujar to his mother and his materng 
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uncle in the presence of the collaterals, is invalid. 


Jn a suit for a declaration by the collaterals of a. 


person to the effect that the Wil made by him of 
the whole of his property in favour of his 
mother and maternal uncle was invalid and 
would not affect the plaintifs’ rights afrer the 
death or remarriage of the mother, it was contended 
that the plaintiffs’ suit was barred by time in. 
asmuch asthe Punjab Limitation (Ancestral Land 
Alienation) Act of 1900 did not deal with a suit such 


as the present which was launched only after the 


death of the álienor: 

. Held, overruling the objection, that the suit might 
adequately be described as a suit fora declaration 
that the alienation offected by the donor was void 
except for his life-time and that the alienation by Will 
would not affect the roversionary rights of tho 
plaintiffs. 

Custom is à fact which must be proved by authori- 
tative pronouncement or by instances in which it 
has been followed; it cannot be established by 
dialectics. P. GULAB Kuan v. OumaoH Bis: ‘909 
Alienation — Sindhu Jats of Mauza 

Khalra, Taksil Kasur, District Lahore—Gift in favour 

of step-son, whether valid in presence of collaterals 

of 4th degree«-Ancestral property. 

Among Sindhu Jats of Mauza Khalra, Tahsil Kasun, 
of the Lahore District a proprietor cannot make a 
valid gift of ancestral property in favour of a step-son 
of a different gôt in the presence of collaterals of the 
4th degree. P, NarHA SINGH v, GANDA Sinan, 95 
P. R. 1915; 178 P. W. R. 1916 493 
= —— —— by widow—Daughter, power of, 

to contest— Burden of proof—Jat Sikhs of Jullundur 

Districi—Remand, technically permissible but useless, 

whether allowed-—Practice, 

The power to contest an slienation by a widow is 
usually vested in agnates, which a daughter is not, 

Where, therefore, a daughter claims the power by 
custom to contest an alienation by her widowed 
mother, of property formerly belonging to her father, 
the onus lies on the daughterto prove such custom. 

A remand which is technically permissible but is 
not expected to serve any useful purpose is not to be 
allowed, P. PARTAPI v, Hazara SINGH 


—Succession- Appointment of heir— 
Succession to natwral father, general rule of—Riwaj- 
i-am, entry in, whether instances necessary to give 
effect to—Collaterals, exclusion of-—Pleadings—New 
defence, whether can be raised in appeal. 

A recital in the riwaj-i-am of a particular custom 
opposed to general custom and unsupported by 
instances, is insufficient to prove the existence of 
that custom. 

A clause in the víwaj-i-am provided that when 
& man was adopted and subsequently his brothers 
died without issue, the adoptee could succeed to his 
natora] father's estate only in the absence of 
brothers and nephews of his natural father: 

Held, that the recital of, the custom in the riuaj- 
i-am Was opposed to general custom and unsupported 
by instances and, therefore, insufficient to prove iis 
existence. 

According tothe Customary Law of the Punjab, 
in the absence of all other lineal male descendants 
of the natural father, an adoptee succeeds his 
natural father to the exclusion of the collaterals of 
that father, 
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In cases where an entry in viwaj-i.am has been 
attested by people for whom it has been prepared, 
the Courts have to see what the real custom is 
and not what the psople thiuk to be the custom 

A party is entitled to alvance any argument 
even in appeal for the first time which might 
enable him to prevent the other party from getting 
a decree, P, Dewa SiNGH v. Lanna SINGH, 8 
P. W. R. 1916 74 


Succession—Dauahter of Rau of Jamal 
Patti of Mauza Lalu Darya in Multan District mar. 
rying her first cousin —Other first cousins, ù excluded, 





There is no custom whereby the daughter of a 
Rau of Jamal Patti of Mauza Lalu Darya, by 
reason of her marriage with her first cousin, 
excludes her other first cousins from succession to 
her father's estate. P, SAHIB ZADI Y, Aunan BAKHSH 
& Qo., 161 P. W.R. 1915 


————— —Intestate succession among 
Arains of Lahore—Brothers and their sons, rights of, 
as against widow and daughter's sons 693 














Pagwand — Ohundawand — 

Mouza Kakrola, Delhi Tahsil. 

Among the Jats of Mouza Kakrola in the Delhi 
Tahsil chundawand and not pagwand is the rule of 
succession. P, SHER SINGH v. Saric, 72 P. R 1916; 
149 P. W. R. 1915 : 241 


Self-acquired proper ty—Paterna 
aunt's son, whether has preferential right to a near 
agnate-—Onus probandi, 





enema 





The paternal aunt's son has nol, iu any tribe in the 
Panjabi, prima facie a better right of succession than a^ 
near agnato, even where the property is self-acquired" 
and tho «onus is on him to prove such right. P, 
ALLAH Din v. SALAM Dix, 96 P. R. 1915; 169 P. W. R, 
1915 497 


Self-acquired property—Kake-' 
zai Sheikhs of Hoshiarpur—Sister—Cotlaterals — 
Onus probandi-—Muhammadan Law, whether can be 
pleaded in second appeal. 

Among Kakezai Sheikhs of Hoshiarpur a collateral : 
cannot oust a sister or her descendants from pro- 
perty which was acquired by her brother and has, after 
his death, come into her possession. 

Where the plaintiffs based their claim to succeed 
upon a special custom but having failed to establish 
it sought to rely upon their personal law: 

Held, that the plaintiffs could not in second appeal 
ask the Court to decide the case upon the basis of 
Muhammadan Law. P. Toren MUHAMMAD v. SHARAB 
Diy, 67 P. R. 1915; 142 P. W. R. 1915 85 


-— Sials of Jhang District—Ancest- 
val property— Daughters preference to collaterals in 
10th degree—Power of daughter to alienate oy Will- 
Sister, status of. 

Among Sials of the Jhang District, a daughter is 
entitled to succeed in preference to collaterals ‘in 
the 10th degree and can alienate ancestral property 
by Will, the collaterals having no right to contest 
such alienation. 

A sister, though intended to inherit, does not take 
a full estate and cannot alienate. Pa MUHAMMAD 
Bakusm v, MUHAMMAD, 90 P. R. 1915; 170 P. W. R. 
1918 533 
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Cutchi MemonS—Custom — Personal law — 
Hindu Law Muhammadan Law—Preaumption— 
Will—Gift— Bequest—Interpretation—Disposition of 

_ whole property, "power of—Convrersion to Muham 
madanism, effect of— Law, uniformity and certainty 
of— Courts, policy of- Joint Hindu family—Power 
of disposition by Will— Succession and inheritance, 
distinction between—Qustom, revocation of—Trusts 
and, life-estates in Muhammadan Law— Evidence of 
members of Bar, value of - Evidence Act (1 of 1877), 
s. 48. 3 
The Cutchi Memons have acquired by custom the 

power of disposing of the whole of their property by 

Will, 

The Cutchi Memons have never adopted as part of 
their Customary Law the Hindu Law of the joint 
family, as a whole, or the distinction existing in 
that law between ancestral family, and joint family 
and self-acquired, property. 

The Cutchi Memons are subject by custom to the 


Hindu law of succession and inheritance as it would’ 


apply to the case of an intestate separated Hindu 
possessed of solf-acquired property, and no more, 

A Will by a Cutchi Memon recited— 

(1) The executors “shall out of my ‘punji seb apart 
three lacs,” etc., “shall spend according to law the said 
sum or certain portions thereof in connection with some 
good works of charity in such manner as they may 
think just and proper such as sanitarium, suravad- 
khana — (lying-in-hospital), musafarkhana (resting 
house for travellers), madressus (schools), scholurshrps, 
dharamashatas, medical dispensaries, etc., (i. e), in 
connection with any such khairat (that is, charity 
work), that is in conneotion with .such different 
works of charity;" 

(2) "Should no son be born to me agreeably to 
what is written above or should (one) be born (and) 
should (he) die without leaving ason or heir,.... then 
ás regards my whatever ‘punji’ there may be left, 
they shall utilize the whole of the said ‘punji or 
portions thereof in such manner as they in their 
discretion think proper in connection with the above- 
mentioned or any other good works of ‘khairat 
(charity):” 

Held, that the Will was a good and valid Will in 
all respects, and that the bequests to charity were 
neither void for uncertainty nor bad under the 
Muhammadan Law as offending against the radical 
principle that a gift must be made in presenti and 
not conditioned in futuro. 


On conversion to Muhammadanism, converts, no : 


matter what their previous religion may have been, 
must be taken at that moment to have renounced 
all their former religious and personal law in so far 
asthe latter flowed from and was inextricebly 
bound up with their religion, and to have substituted 
for it the religion of Muhammad with so much of the 
personal law as necessarily flows from that religion. 

The Wills of Cutchi Memons must be interpreted, 
where interpretation is necessary, in the light of the 
Muhammadan rather than of the Hindu Law. Where 
therefore, it is a question whethera devise by a Cutchi 
Memon is good or bad, the answer must depend upon 
whether it conforms in essentials with the require- 
ments of the Muhammadan Law of gift. 

A Court should rather look to uniformity of legal 
decisions than to nice logical or philosophical ac- 
'éuracy. Policy requires that there should be con- 
tinuity in legal decisions for nothing can be worse 
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than keeping the law in perpetual uncertainty and 
so perhaps unsetting title. which have for many 
years been supposed to be thoroughly sound and 
marketable 

Muhammadans must, in the first instance, be pro. 
sumed to be governed by the Muhammadan Law, 

Bequests by Will are after all only gifts to take 
effec, upon the death of the donor, and as such 
originally belong to the law of gift. 

The power of disposing by Will of a man's property 
can have no logical connection whatever with tho 
Hindu Law of the joint family. . 

Obiter.—As the adoption of a custom is by the 
volitioa of the party adopting, so it is equally in their 
volition to abandon any such custom and once again 
place themselves strictly under their proper un. 
modified jaw. 

The distinction of the English Law between sue. 
cession and inheritance does not exisb in India. 

Trusts are utterly unknown to the Muhammadan 
Law and so, too, is the power of creating a succession 
of life-estates. 

Quære.— Whether the making of Wills is part of the 
law of succession and inheritance? 

Quiere —Whether on the question of sects of Mu. 
hammadans having adopted special customs of tho 
Hindu Law, the opinion of the Bar is relevant under 
section 48 of the Indian Evidence Act? E. ADVOCATE 
GENERAL v. JIMBABAI, 17 Box. L, R. 799 106 


Damages —Breach of contract to make plaintiff 
a partner - 73 








Covenant of title, breach of—Limita. 
tion 877 








— —- Duty of Chairman to register voters 
—Aoting im good faith,” meaning of —Liability in 
damages — Test 


^77 Land acquisition—Right of ownor to 
compensation for injury done 





à —- Malicious prosecution, damages for, 
suit for Proof essentinl—Dumages, when awarded 
—Principle 324 


Malicious prosecution, suit for 246 


— 77 Mortgage-debt, transfer of — Covenant, 
. implied, for title— Breach of covenant for title— 
Suit for damages, maintainability of—Cause of 


action, when. arises—Transfer of Pro 
(LV of 1882), s. 55 "T TU 


Damdupat, rule of, applicable to mortgages 

under Transfer of Property Act (IV of 1882.) 

In the Calcutta High Court, the uniform rule hag 
been to disallow as between Hindus interest larger 
than the amount of principal in making upa mort. 
gage account. 

The rule of damdupat is applicable to mortgages 
under the Transfer of Property Act. € — KUNJA 
Lan BANERJI v, NARSAMBA Dept, 420, 826; 20 C. W. 
N. 110 6 


Debt. See HiNpu Law. 


, Assignment of debt Debtor’s assent com. 
munieated to assignee—Debtor, whether can subse- 
qu ntly plead any claim or charge loz 


Debtor and Creditor—Agency 215 
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Decree. See ÅMENDMENT OF DEOREE; Orvis Pro- 
CEDURE Cops, 1908, s. 2 12). 
directing execution of conveyance—Time fixed 
by decree subsequently extended —No payment of 
money tn time-—Decree-holder, if entitled to obtain 
conveyance. 
* A decree directed the judgment-debtor to execute 
& conveyance on payment by the deoreo-holder of a 
sum of money within one month. The decree-holder 
obtained an extenrion of time, but within that 
period as well he could not make the payment. 
Thereafter ho applied to the Court to direct tho 
judgment-debtor to execute the conveyance: 
Held, that as the application was made beyond 
the period fixed in the decree, it was ineffective and 
the judgment-debtor was within his rights in 





refusing the execution of the conveyance. My 
SuaxMUGHAM ASARI v. SIYID Natuapu Sams 457 





prepared at variance with judgment — 
` Remedy—Procedure—Amendment— Appellate Court, 
exorcise of power of amendment by. ` 
Where a mortgage Jecrec is wrongly drafted as a 
money-decree, the propor course for an aggrieved 
party is to apply to the Court which passed the decree 
for its omendment- in order to bring it in con. 
' formity with the judgment. An Appellate Court would 
not exercise that power when it would be incon. 
venient to doso. M UPADHAYAYULU YEGNANARAYANA 

v. KoTTALANKA Maxarya, (1915) M. W. N. 914 478 
against several defendants at different times 

Consolidated decree—Limitation—Limitation Act 

(IX of 1908), ss. 14, 18. 

À decree for money may be passed against 
different defendants at different times, and the 
deorees so passed are not treated as one vonsolidated 

reo. 

e application by a judgment-debtor to record 
satisfaction of .a decree made by him more than 
three years from the date of the decree as against 
him is barred, oven though it may be within three 
months from the date of a rovised decree as 
against defendants other than himself, The two 
decrees cannot be consolidated for purposes of 
limitation as one. Me. BAMBASIVA Aryar v. MUHA- 
MAD HUSSAIN 9 
, suit to set aside, on ground of fraud 
Defemation—Defamatory words published in 

course of official duties—Reasonable and probable 
< eause--Prohibition of illegal business-—Aotion, 








right of 224 
Dekkhan Agriculturists’ Relief Act 
(XVII of 1879), S. 22, scope of— 


Immunity of agriculturists’ house from sale, eatent of. 

The true construction of section 22 of the Dekkhan 
‘Agrioulturists’ Relief Act is, first, a general provision 
that immoveable property belonging to an agrioul. 
jurist shall -be immune from sale, and secondly, 
a proviso directing that this immunity is subject to 
‘exception where the two following conditions are 
both satisfied, that is to say, (a) where the decree 
or order in question relates to the re-payment of a 
debt, and (b) where the agriculturist’s property has 
been specifically mortgaged for the re-payment of that 
debt. The limiting words in the section referring 
-to a debt occur only in the proviso and cannot 
“be imported into the main rule so as to restrict its 
express generality, B. MAHADEV RAGHUNATH V, 
Rama TUKARAN, 17 Box, L, R. 962 


INDIAN CASES, 


[1915 : 


Deposit in Government -Treasury—Suié for "re. 
covery—Limitation 277 


Divorce. See MUHAMMADAN Law, : 
Divorce Act (IV of 1869, s. IO- Dis. 


solution of marriage—-Desertion—Adultery, admis. 

sion of, when not sufficient—Delay in filing petition, 

effect of. b 

The petitioner and the xespondent were married 
on the 12th August 1890. They lived together till May 
1892 when the petitioner left the respondent owing 
to his intemperate habits, Since then, they never met. 
The respondent who was in the Indian army, left the 
army and went to England. In 1911 the petitioner 
obtained his address from the War Office and wrote 
to him. In reply to this, he wrote: “you ask me if 
Ihave ever misconducted myself with any woman 
since you and I parted. I have misconducted myself 
with several women’ siuco I parted with you, but I 
will not give you their names for obvious reasons.” 
The petitioner thereupon sued for divorco on the 
ground of adultery coupled with desertion: 

Held, (For, O. J., dissenting.) that the admission 
in the lotter was not sufficient proof of adultery. 

Held, also, that under the circumstances, thero was 
no abandonment against her wish. 

Per Fow, C. J.—Disinclination from religious 
motives cannot be regarded as sufficient excuse 
for not taking action for obtaining the remedy 
which the law provides for an injured wife and for 
delaying presenting & petition. 

Per Parlett, J.—AÀ wife who seeks to prove deser- 
tion, must give evidence of conduct on her part 
showing unmistakably that such desertion was 
against her wish actively expressed. The husband 
must have wilfully absented himself from her in 
spite of her wish. 

Subsequent conduct cannot transform what was 
a voluntary separation into desertion by the 
husband. L B, Guancy v. Guancy, 8 L. B. R. 
106 264 


- SS. 17,37, 44—Decree 
for dissolution of marriage passed by Divisional 
Judge and confirmed by High Court—Application for 
alimony-—Jurisdiction. 

Whero a decree for dissolution of marriage passed 
by a Divisional Judge was confirmed by the High 
Court under section 17 of the Divorce Act, and the 
successful petitioner applied to the High Court for 
an order for payment of alimony: 

Held, (1) thatthe Court which was empowered to 
make the order either for alimony or for the main- 
tenance and education of the childern was the 
Court of the Divisional Judge and not the High 
Court; 

(2) that in view of the nature of the High Court’s 
jurisdiction the Court of the Divisional Judge was 
not a subordinate’ Court within the meaning of 
section 24(1) (a) of the Civil Procedure Code and 
the High Court could not transfer the proceedings 
to the Divisional Court for disposal. B. MINNIE 
WALLACE v. ARTHUR WALLACE, 17 Bos. L. R. 948 331 


— —— SS 37, 44 331 
Easement—Customary right in nature of eases 
ment— Right of burial. 
Where a particular grove land was used by the 
family of the Muhammadan residents of a village ag 
burial ground; i 














Vol, XX XI] 
Easement—concld. 


Held, that the right claimed by them was not an 
easement but a “customary right in the nature of 


an easement.” As MATHURA PRASAD v. KARIM 
Baxsu, 18 A. L. J. 1024 805 
-- Right of  way—Several — servient 





owners---Obstruction by one—Other servient owners, 

if necessary parties—Enjoyment by tenant, if enjoy- 

ment by owner-Permanent tenure-holder, if can 
acquire right against another under same landlord — 

“Adhin” in road cess, meaning of—Severance of 

tenement— Grant—Presumption. 

Where a way passes over diferent parcels of land 
owned by different persons and the owner of one 
parcel obstructs the way on his own jand and the 
owners of the remaining parcels do not raise any 
okstruction nor even deny the dominant owner's 
right, the latter are neither necessary parties nor 
can be joined in a suitfor a declaration of his right 
of way by the dominant owner against the servient 
owner who obstructs the way. 

An enjoyment of easement by a tenant in posses- 
sion of the dominant: tenement under a claim of 
right in respect of the dominant heritage, may 
give the owner a prescriptive right. 

The word “adhin” used in the road cess return 
means “appertainiug to” and not "subordinate" to 
the howla. 

Quzre:—Whether a permanent tenure-holder can 
acquire a prescriptive right of way against another 
permanent tenure-holder under the same landlord? 

The plaintiffs purchased the dominant tenement 
some 60 years before the suitafter a partition between 
their vendors and their co-sharers. A way was in 
existence from beyond that time. The path was 
intended to be permanently attached to and for 
the use of the would-be dominant tenement: 

Held, that there was the presumption of an 
implied grant on severance of the two tenements. 

Held, further, that assuming that the way came 
into existence only after the partition, the fact 
that the tenant in possession of one tenement had 
been using the path over the other for about 60 
-years, would lead to the inference that the user 
had its origin in a grant not as a matter of legal 
presumption, but à grant which may be found as 
an inference of fact. 

On a severance of a property a grant of a right of 
way of necessity by the owner of one of the severed 
portions to the owner of the other can be presumed. 
C. MADAN MOHAN v. Basur Buusaw, 19 C. W. N. 
1211 549 


Easements Act (Vof 1882), s. 15, 
scope of—Limitation Act (IX of 1908), s. 26— 
Prescriptive easement, acquisition of—Peaceable and 
open enjoyment, meaning of—Verbal dispute by 
servient owner, whether prevents enjoyment by domt- 
nant owner from being peaceable. 

Mere verbal disputes by a servient owner, which 
do not cause interruption or obstruction to the 
enjoyment of an easement by the dominant owner, 
do not prevent its enjoyment from being peaceable 
soas to barthe acquisition of a prescriptive title 
thereto. 

Knowledge and acquiescence on the part of a 
servient owner are not necessary for the acquisi- 
bs of a prescriptive easement under the Limitation 

ot. 
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Easements Act—concld. 


Per Sadasiva Aiyar, J.—The expression ‘peaceable 
enjoyment’ means that the dominant owner has 
neither been obliged to resort to physical force him- 
self at any time to exercise his right within the 20 
years expiring withm two years of the suit, nor 
had he been prevented by the use of physical force by 
the servient owner in his enjoyment. 

Sections 20 and 27 of the Limitation Act do not 
apply to cases arising in territories to which the 
Indian Basements Act, 1882, applies. 

Section 15 of the Indian Easements Act, 
is only remedial in nature and is neither pro- 
hibitory nor exhaustive. It does not exclude or 
interfere with other titles and modes of acquiring 
easements. Where open enjoyment has taken place 
for a long series of years, title by prescription is 
acquired independently of the Statute and a suit to 
establish the right can be brought within 12 years 
after the obstruction. 

An easement by statutory prescription cannot be 
acquired under section 15, paragraph 5, of the Indian 
Easements Act unless and until the claim thereto 
has been contested in a suit, 

Por Bakewell, J.—The words ‘peaceably and openly 
enjoyed by any person’ occurring in the third 
paragraph of section 15 ofthe Indian Easements 
Act, mean that the person who claims a right over, 
the property of another must not have deprived 
him of that right by the use of force or secretly, or 
in other words, the use must be ‘nec vi mec clam? 
The words ‘peaceably’ and ‘openly’ indicate the 
manner in which the dominant owner must conduct 
himself in his use or enjoyment of the servient 
tenement. The conduct of the servient owner is 
immaterial, except so far as it goes to show the 
nature of the user by the dominant owner. Ma 
MUTHU Gounpan v ANANTHA Gounpan, 20 M. L J. 
685; 18 M. L. T. 476; 2 L. W. 1107 528 


S. 47—Right of Govern. 
ment to claim water cess for water flowing through 
pattah land—Classification of bed as poramboko, if 
essential—Right to easement as against Government, 
when and how acquired—Burden of proof. 

Water flowing ina continuous manner through o 
rill, kuttai and another water-course may form a 
natural stream in which easement rights may be 
acquired as against Government. 

Once the existence of an easement is proved as 
against Government, itis for Government to show 
under section 47 of the Basements Act that it inter- 
rupted that casement more than 20 years ago or that 
the plaintiff rendered its use impossible. Mere failure 
on the plaintiff's part to repair the breach would not 
amount to obstruction by the servient owner or 
rendering the use impossible by the dominant owner. 

Ifthe Government wish to claim right to water 
which flows through patiah land, they can do it only 
when they classify the bed separately as poramboke, 
otherwise the bed also remains the property of the 
ryot, Wi, KAaLIANNA MUDDATI v. SECRETARY OF STATE 


952 

Ejectment. See Lzsson AND LESSEE. 
——— —Abadi land 307 
— — Insufficint notice—Hw parie decree--Exa. 
mination of process-server, necessity of—Material 
irregularity —Revision 479 
nen Lease 590 








— 
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Ejectment—coneld, 


- ne — Suit by mortyagor before obtaining tecree in 

redemption suit, maintainability of. 

A suit for ejectment brought by the mortgagor of 
a zemintari share during the pendency of the redemp- 
tion suit and before his obtaining a redemption 
decree is premature and, not maintainable. U P. 
B. Ra Ati Box v. PARKASH NAND 454 
—, suit for —YPro forma defendant, relief not 
claimed against —Decree against him, validity of. 





An order of ejeotment against a pro forma defend- | 


ant against whom no relief was asked as he was 
alleged to have no connection with the land in 
dispute, is not bad when that person’s rights have 
been threshed out and he has been found to bea 
non-ocoupancy tenant. U, P. B, R. GANGA 
CHARAN v. MANGHI PRASAD 851 
—— —- Tenancies created by mortgagee in posses- 

sion, whether binding on mortgagor—Mortgagor, 

right of 630 


Enhancement, suit for, dismissal of—Fresh 
suit, if maintainable—Evemplar area, extent of. 
A dismissal of a suit for enhancement of rent 
is no bar to tho filing of afresh suit in a subsequent 
ear, 2 
K An exemplar area. should notbe confined to a 
single-holding area but should extend to an extent 
sufficient to make certain that the rates arrived at 
are really prevailing rates. U. P, Ba Ra BADRI 
Perasan v. RAM CHARAN 866 


Escheat—Crown, suit by—Burden of proof as 
to failure of heirs —Evidertce Act (I of 1872), s. 18 — 
Ejectment—Lease —Relationship—Gotra. 

Per Wallis, C. J.—In a suit by the Government for 
ejectment of the defendant on the ground of escheat, 
it lies upon the Crown to prove at least prima facie 
that the deceased died without heirs, and it cannot 
rely upon the want of title of the party in possession. 

The fact that in an another contested suit a party 

. has failed to prove the relationship of his line with 
the deceased is evidence against the existence of the 
right of that line as heirs of the deceased and is 
relevant under section 13 of the Evidence Act. 

Where a lessee is in possession, the plaintiff to 
succeed in a suit in ejectment need not sue to set 
aside the lease. 

Per Seshagiri Atyar, J.--Itis the common gotra 
that determines relationship between the parties, aud 
not the use of a common family name. 

When once the Crown establishes prima facie that 
the deceased died without heirs, the burden is 
shifted on to the party in possession to show that 
he is in the line of heirs. M. SECRETARY OF STATE 
v. SUBRAYA KaRANTHA, 18 M. L. T. 504; 2 L. W. 1176; 
(1915) M W. N. 964 590 


_Estopp2l—Reversioner’s counsent— Question of 
legal inference 487 
Share-holder-—-Company—Director acting as 
such for many years ` 595 
Buit compromixed—-Sale - Application to set 
uside—Party compromising suit, if can urge setting 
aside of sale entirely. j f 
A party who enters into a compromise is not 
estopped from contending thata sale in the suit, if 
set aside at the instance of another party, should be 
set aside in its entirety. C. IocHAMONI DASI v. 
Prosunno Kumar MONDAL 858 








Evidence -—Birth-day books, admissibility of - 
Conditions ~Husband -Evidence as to wife's age — 
Afidavit. previons, admissibility of. 

The birth-d-y books are admissible in evidence 
under the Straits Settlement Ordinance No. 3 of 18-3 
as under the Indian Evidence Act, if the parol 
evidence concerning them is accepted. 

Where a husband's statement as to his wife's age 
is admissible for what it was worth, an affidavit in 
which he had sworn to the same date previously 
before the controversy is admissible in evidence. 
P. C, OCmuvauH Hvor Guon Ngou v, KHAW Six BEE, 
19 0. W. N. 787 IC 
Chittas—Observations of High Court as to 
probative values of chiltas in another case, how far 
to be followed by lower Courts— Chittas, when 
private and public documents 6 

Oriminal Court, findings of, whether admis- 

sible as evidence in Civil suit 7&9 

Inadmissibility in evidence of documents 
when not material —FPinding of facl—Second appeal 
— Punjab Courts Act (LIL of 1914), s. 41. 

The inadmissibility of a document supporting a 
debt is not material where the defendant has admitted 
having received the money borrowed by him. 

A finding that defendant has not made any repay- 
ments, cannot be disturbed in second appeal. Pa 
Fazt AHMAD v. JIWAN Mar, 158 P. W. R 1915 800 

Petition embodying terms of compromise 
incorporated with judicial record - Registration, 
whether compulsory 

= Unregistered lease-deed, if admissible to 
prove rent fixed 60 

Evidence Act (I of 1872), ss, 8, 21— 
Statement of ewecutant considerable time after execu- 
tion, weight of—Uonstruction of documents—Subse- 
quent conduct, effect of—Ancient document— Gift to 
wife absolutely—-Unambiguous | deed-—Draft deed 
prepared long before execution, admissibility of. 

A statement made by a person as to the circum- 








` stances under which he executed a document a con- 


siderable time after the execution, cannot be admitted 
to prove the facts stated by him. i 

Excopt in the case of ancient documents the con- 
struction of a document whose terms are clear cannot 
be controlled by the subsequent conduct of the 
parties. 

Where a person delivered his property absolutely 
to his wife and said that she was to enjoy tho 
property from genoration to generation: 

Held, that the document created an absoluto 
interest in favour of the wife. 

A draft deed prepared long before a similar un. 
ambiguous: deed is executed, is inadmissible to 
construe the latter deed. WI. NARASAMMA IIEGADTHI 
v. Bitna Kesu Pusanrt, 25 M. L. J, 687 543 

Mm -= . 13 590 
——- — SS. 13, 35, 83— 

Chittas, if admissible in evidence—Entry in public 

registers, relevancy of—Bengal Survey Act (V of 

1875), ss. 41, 63. 

Where chiftas were prepared by Government as 
only part of and in explanation of procesdings which 
were regularly taken for the assessment of rent upon 
Jands said to be improperly held rent-free and where 
the whole of the proceedings together with the 








.petition, under which the proceedings were initiated, 


and the reports of the Collector and the orders of 
the Board of Revenue were put in evidence: 


Vol. XXXI] 


Evidence Act—contd. 


Held, thab all the papers taken together furnished 
& valuable evidence. i 
Held, also, that the chittas were admissible in 
evidence inasmuch as they were coupled with 
proceedings which were of the nature of resumption 
proceedings and the lands therein were identifiable. 
Anentry ina register prescribed by law and 
being a public register kept for the public benefit 
under the sanction of official duty is relevant under 
section 85 -of the Evidence Act no matter 
whether the elerk who wrote the entry had any 
personal knowledge or whether the register was n 
copy of a previous register which had become untidy. 
A decision under the Survey Act based upon a 
survey map made behind the plaintiffs is not binding 
on the Civil Courts upon the question of title. Ga 
WILLIAM GRAHAM v. PHANINDRA Nata MrrTER, 19 
O, W. N. 1088 41 





— —— S, 21 543 


S. 2S-"Without pre- 
judice," meaning of, when used in a private doon- 
ment 152 


S. 24 340 


———— o S» 24—~Statement made 
under promise of pardon retracted — Want of corro- 
borative evidence—Conviction, whether — legal— 
Criminal Procedure Code (Act V of 1898), s. 839 (2). 
In the absence of corroboration in material particu- 

lars, it is not safe to convict on a retracted con- 

fession, unless, from the peculiar oircumstances 
in which it was made and judging from the reasons, 
alleged or apparent, of the ‘retraction, there remains 

a high degree of cartainty that the confession, 

notwithstanding its having been resiled'from, is 

genuine, 4 
Where, therefore, an accused retracted a statement 

made by him under promise of pardon, which so 

far from being corroborated by any other evidence 
whatsoever, was contradicted in important particulars 
by other prosecution evidence, and whore the accused 
was convicted on such a statemont: 

Held, that the conviction was bad. P, Kuusar 

v, EMPRROR, 16 On. L. J. 815 así 


— —-— SS. 32, 80-—Dyng 
declaration, admissibility of-—Qertificate of correctness 
by — recording Magistrate —Presumption—Dying 
declaration reduced to writing — Substantive evidence 
m. al Procedure Code (Act V of 1898), ss. 164, 
12. 

An oral statement of a deceased person as to the 
cause of his death, if made in the absence of the 
accused, muy be proved by any one who heard it 
made as well as by the person who recorded it. 

It is not necessary in order to make- a dying 
declaration admissible in evidence that the 
Magistrate who recorded it be examined as a witness 
in the case. 

When the dying declaration has appended to 
ita certificate that it has been read over to the 
deponent and declared to be correct, and this is 
signed by the Magistrate who recorded the state- 
ment, section 80 of the Evidence Act creates a 
presumption that the circumstances under which it 
is stated to have been taken, are true. i 

Dying declarations which haye been reduced to 





NL 
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writing are under section 32 (1) of the Evidence 
Aot admitted as relevant facts and become sub- 
stantive evidence of the circumstances leading to 
the deceased person's death when the cause of the 
death isin question. Wis In re KARUPPAN BAMBAN, 
16 OR. L. 0.759 |, 359 


S. 32 (2)—Statements of de. 
ceased persons no& made in course of business, 
admissibility of 184 


- S8. 33, 145—Criminal triai— 
Statement made by witness before Committing Magis- 
tate, admissibility of, in Sessions trial~ Witness pro. 
curable—-Practice—-Procedure, 

The application of section 38 of the Evidence Actin 
criminal cases ought to be confined within the 
narrowest limits. Where a witness is material, justice 
requires that he should, if possible, be examined at the 
trial in the presence of the accused. Whero the evi] 
dence of a witness is not material, there is no need to 
introduce it under section 33. 

Where in a,Sessions irial, the evidence of an 
absent witness was very material and ‘was relied 
upon by the Sessions Judge in his charge to the Jury, 
but he was not produced although he resided within 
the Court's jurisdiction and could have been procured 
without any very great delay or expense: 

Held, that the deposition ought not to have been 
admitted and was not evidence, 

Where the entire evidence of the complainant 
given before the Magistrate was admitted as a 
whole during the cross-examination of that witness 
in the Sessions Cours and where it was intended to 
be used to contradict him: 

Held, that it was contrary to principle to admit 
the evidence in this manner without first drawing 
the attention of the witness to every point upon 
which it was to be used to contradict him. 

Semble,—In every criminal trial, Judges cannot bo 
too careful to conform strictly with the principles of 














evidence. B. LAKSHMAN TOTARAM v, EMPEROR, 17 
Box. L. R. $03; 16 Cr. L. J. 754 354 
—— —— — 8$, 48 108 


— ——-——-— $8. 65, GO--Redemption, suit 
for—Mortgage-deed in mortgagee's possession— Oral 
evidence, admissibility of. 


In a suit for redemption when the mortgagee is in 
possession of the mortgage-deed aad fails to produco 
it, oral evidence is admissible under section 65 (a) 
read with proviso (2) to section 66 of the Evidence 


Act, L: B, Mr AMIN Nissa v, Mr Sura Br 892 
—— ——— — s. 66 892 
—— —— — $8.80 359g 
— — — — S. 83 4I 


—— — —— SS. 90, 114—Copy of document 
thirty years old—Handwriting of copyist —Presump- 
tion—Discretion —Appellate Court, interference by— 
Secondary evidence—Document lost —Proof, necessary 
—Pitdug by stranger in anothers land —Elephant 

tra pped—Ownership, question of. 
In tke case of a copy of a document 30 years old, 
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section 90 of the Evidence Act empowers the Court 
to presume that the copy is in the handwriting of the 
person in whose handwriting it purports to be. Though 
a presumption as to stamping is not raised by 
section 90 of the Evidence Act, a lower Court can 
draw that presumption under seqtion 114, and if it 
so does, an Appellate Court should not lightly 
interfere with it. i. 

Where an original document is lost the party tender- 
ing secondary evidence of it need notshow the exact 
mode and time of tho loss but only that it was not lost 
by his own default or neglect. 

Quiere.— Whether a stranger who digs a pit in 
another’s land, oan claim an elephant which has 
fallen into it? Wa MANAVIKRAMAN; UV. NILAMBUR 
THACHARAKAVIL 








S. 92—Oral sale in discharge of 
mortgage-debt, whether admissible in suit for redemp- 
tion—Nature of possession by mortgagee—Prescrip- 
tion. 

The plaintiff sued for redemption of a mortgage and 
for accounts from the defendants as mortgagees in pos- 
session. The defendants set up an oral sale by the 
mortgagor in discharge of the mortgage-debt, and 
adverse possession for more than the statutory 
period. The-plaintiff’s suit having been ‘dismissed, 


: he appealed on the grounds that the plea of oral sale 


was rex judicata by reason of the decision ina 
previous suit and that oral evidence of the alleged 


.gale was inadmissible: 


Held, (1) that the existence of the oral sale not 

being directly and substantially in issue and not 
having been finally decided in the previous suit, the 
question was not res judicata; 
. (2) (Spencer, J., dissenting) that the oral agreement 
was sought to be proved not as modifying the mort. 
gage, but in order to prove the nature of possession 
taken by the mortgagee and oral evidence, therefore, 
was admissible; : 4 

(3) that the defendants’ possession had been all 
along adverse as against the mortgagor and that they 


' had acquired a title by prescription. 


` Per Phillyps, J.—Oral evidence of a sale by the 
mortgagor to the mortgagee in discharge of the mort- 
gage-debt is admissible under section 92 of the 
Evidence Act to prove discharge, although the sale 
itself is invalid and does not effect any legal transfer 
of the property, even though it is accompanied by 
delivery of possession. 

Although an oral sale cannot in itself operate 
as an extinguishment of the mortgage, yet the proof 
of the payment of a mortgage-debt thoreby is 
sufficient to prove the nature of possession by the 
mortgagee, 

Per Spencer, J. ~A simple mortgagee who gots 
into possession of immoveable property of Rs. 100 
in value cannot prove anoral sale as a starting point 
of adverse possession against his mortgagor so as to 
acquire a prescriptive title -by remaining in posses. 
sion for over the statutory period. 

A mortgagee’s possession does not become 
adverse to the mortgagor merely by his styling him. 
self as proprietor of the mortgaged property or by 
his denial of the mortgagor’s right to redeem; there 
must be some act done by which the mortgagor may 
have reason to suppose that his rights have been 
invaded, : 


Evidence Act--conold. 


Sales and mortgages of immoveable property are 
both transfers of intangible rights, but one is & 
transfer of ownership and-the other isa transfer of 
an interest in the property concerned. The posses- 
sion of a purchaser is of a full proprietary character, 
while the possession of a mortgagee in possession is of 
a limited nature. Both transactions are required to 
be registered, if the property is Rs. 100 in value or 
over, An extinguishment of a mortgage by the 
mortgagee’s rights being merged in those of an 
owner, involves an alteration of the relationship of 
mortgagor and mortgagee into one of seller and 
purchaser. Whon eaoh of these transactions requires 
a registered document to make it valid, the law 
does not permit the substitution of one for the others 
to be effected ina less formal manner Wia THOTAKURA 
GoviNDU v. PEPARAYALA MALLAYYA 678 


—-S, 92, proviso 1—Mutual 
mistake as to description of land in registered mort- 
gage deed, whether can be proved by oral evidence— 
Construction of deed~Rights of bona fide pur. 
chasers for value. 

Oral evidence is admissible under proviso 1 to 
section 92 of the Xvidence Act to prove a mutual 
mistake made in the description of a piece of land 
in a registered mortgage-deed. 

A Court can, on reception of such evidence, treat 
the instrument as rectified, and proceed on that 
assumption, though no suit for rectification of the 
instrument is brought under section 81 of the 
Specific Relief Act, provided that the rights of third 
persons acquired in good faith and for value, are 
not prejudiced thereby. WM. Kota CHINA MELLAYYA 
v, KANNEKANTI VEERIAH i 671 














— $.93 632 
—— ———— sS. 114 579 
—— —— — sS. 145 $54 


Execution—Decree passed before the new Civil 
Procedure Code-—Application for order absolute for 
sale, whether valid~Application dismissed for statis- 
tical purposes can be revived. 

An application for an order absolute for gale in 
execution of a mortgage decree, passed before the 
new Code of Civil Procedure came into force, is an 
application in execution proceedings and is valid. 

An application for execution dismissed merely for , 
statistical purposes, can be revived by a fresh appli- 
cation presented within three years from its dis- 
missal. M, SINGARAVELU PILLAI v. SANTHANA 
Krisyna MUDALIAR, (1916) M. W. N. 648 
Decree passed against heirs of debtor— 

Attachment—Objection by judgment-debtor-— Posses- 

sion in lieu of dower-—Lien. ; 

A decree-holder in execution of a consent 
decree passed against his judgment-debtors ns heirs 
of a debtor attached a house. One of the 
judgment-debtors, a young  pardanashin lady, 
objected to the attachment. It appeared that by an 
arrangement arrived at between her and other 
judgment-debtors she had been placed in possession 
of the house in lieu of the dower due to her. Among 
other pleas, she contended that as she was a minor 
at the date of the decree, she was nob bound by it. 
The executing Court dismissed the objection but on 
appeal her objection was allowed. On second appeal 





. 
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Held, that the possession of the objector was 

, that of a mortgagee; 
that assuming that the objector was bound by the 
.deoree, the house was liable to attachment subject 
to the objector's lien over it to the extent of her 
dower. P. JHABBAN Lan v. Sarpri Becam, 178 P. 
L. R. 1916; 125 P. W. R. 1915, 80 P. R. 1915 722 


Decree against one set of defendants on 
contest, against another by consent—Appeal against 
whole decree by contesting, defendant—HExecution, 
limitation for—Limitation Act (IX of 1908), Sch. I, 
Art, 182, cl. (2). 

A person who is a party to a compromise cannot 
‘challenge the validity of the consent decree by way 
of appeal, but the party to the suit who has not 
joined in the compromise is competent to appeal 
against the decree if he has been prejudiced thereby, 
- Ina suit where a decree has been obtained against 
one set of defendants by consent and against the other 
on contest and the contesting defendant appcals 
against the decree andthereby the validity of the 
entire decree is incontroversy in the appeal, the 
decree-holder is entitled to the benefit of clause 2 
of Article 182 of Schedule I to the Limitation 
Act, 1908, in execution of the decree against both sets 
of the defendants. C. Loge Nata SINGH v. GAJU 
BINGH, 22 C. L, J. 333; 20 0. W. N. 178 426 
Decree for partition specifying several 

shares—One party getting more than his due shave— 

Re-adjustment of partiton in order to make it accord 

with terms of decree, whether allowed, 

A partition-decree was passed in 1888 specifying 
the shares to be allotted to all the sharers and the 
terms on which such allotment was to take 
place. In 1894 defendant No. 8 applied for his share 
and got it, so did most of the other sharers. In 
1900 defendants ‘Nos. 10-12 applied for separate 
possession of their share. It was then found that 
the lands remaining for their share were far less 
than they should have got and that the plots 
below and adjoining their houses had been allotted 
to the share of other sharers. They then applied 
to the Collector to re-open the partition, who de- 
clined to do this but proposed that the surveyor 
should at the applicants’ expense see if they could 
be compensated out of other lands. The applicants 
wanted time to pay the expenses and the Collector 
reported to the Court thatthe applicants refused to 
take possession of their share: 
` Held, that inasmuch as the Collector's partition 
had not been made in accordance with the 
directions of the decree, the shares of defendant 
No., 8 and the applicants must be re-adjusted so 
as to remedy the injustice done to the applicants, 
who were entitled to have their right share, so 
far as they could get it, at the expense of do. 
fondant No. 8. B. RAMCHANDRA DINKAR v, KRISHNAJI 
SAKHARAM, 17 Bow. L, R. 967 311 




















- Decree—Sale—Passing of title— 
Presumption, 254 
——á —— —- Suit conditionally decreed on 
payment of certain amount within certain time 


Payment not made—Defendant’s execution for costs— 
. Procedure, k 
A decree was passed in the following terms: — 
` “Tt will be established and declared that the sale. 
deod executed by defendants Nos. 2 and 3 in favour 
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‘less applicable, based as it is ou 
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Execution—contd. 


of defendant No. J, is not binding upon the plaint- 
iff; possession will be delivered to the plaintitf by 
dispossession of defendant No.1 on condition of 
paying into Court Rs. 66 within one month; in case 
of default, the plaintiff's suit will stand dismissed". 
A schedule of costs was given on the assumption that 
the money would be paid in time. The money was 
not paid within time: 

Held, that under the decree as it stood, the defend. 
ant was not entitled to execution for costs. A; RAM 
Naru TEWARI v. Musammat GENDA 564 


Decree, against wrong legal represen» 
tative—Sale in execution-—-Proper legal representative, 
whether cam: set aside sale—Civil Procedure Code 
(Act V of 1908), s. 2 (11). 

Decree-holders and purchasers in Court auction 
should not be deprived of their legitimate rights 
on bare technicalities when the merits are clearly in 
their favour. 

A decree-holder may select, from among several 
rival claimants to the estate of his judgment.debtor, 
any one whom he believes honestly to have the best 
prima, facie title as legal representative and that 
representation, in the absence of fraud or collusion, 
will be sufficient to validate’ salos held in execution 








-and to convey the title of the deceased judgment. 


debtor through such sales, 

The term “legal representative" in section 2, 
clause (11), of the Code of Civil Procedure, 1908, 
includes any person who intermeddles with the estato 
of the deceased and the fact that this definition is 
not found in the old Code does not make it any the 
sound legal prin- 
ciples. 

Where, therefore, the widow of a deceased testator 
was wrongly impleaded in a suit’ for the recovery of 
money due from him, and a decree having been ob. 
tained against her, fhe property, which under the 
terms of the Will belonged to some one else, was sold 
in execution and purchased by a third party and a suit 
was subsequently brought by the legatee to recover 
the property bequeathed to him: 

Held, that the sale could not be set aside merely 
on the ground that the legatee was not a party to the 
decree obtained by the creditor. My GNANAMBAL 
AMMAL v, VEERASAMI OnxrTY, 20 M. L. J. 698 

$ 920 

Ex parte decree—Sale—Auction-purs 

chaser, stranger or  decree-holder, rights of —Ex 

parte decree, set aside— Assignee from decree-holdev 

purchaser, rights of, if affected—Bona fide purchaser 
for value without notice, plea of, applicability of. 

A Court as a matter of policy has a tender 
regard for honest purchasers at sales held in execu. 
tion of its decrees though the sales may be subse. 
quéntly set aside, where those purchasers are not 
parties to the suit and the decree has not been 
passed without jurisdiction. But the same measure 
of protection is not extended to purchasers who aro , 
themselves the decree-holders, nor to the purchasers 
from those decree-holders-purchasers. 

The defeasibility of the decree-holder’s title to 
the property purchased in execution of an ex parte 
decree is of such common occurrence that the plea of 
a purchaser for value without. notice hardly applies 
to his assignee. Ca Satis HANDRA GHOSE v. RA 
MESWARI.Dast, 22 0, L, J, 400 89 
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Injunction, decree for, in respect of 
easement—Transfer of dominant tenement- No 
application by transferee—Decree-holder, right of, 
‘to execute decree—Executing Court, competency 
of, to consider incapacity of decree-holder to enjoy 
easement owing to transfer of dominant n vo 








M Á——— 





Notice, issue of—Attachment—De- 
fault on part of decree-holder—Dismissal of appli- 
eation—Order for execution, whether res judicata 

293 
Order for attachment—Application 
for execution not disposed of—Subsequent applica- 
tion for sale of property, whether barred 87 


-—— Simple money-decree, execution of— 
Property attachable— Execution how effected 
AES 285 
- Suit originally valued at above Rs. 5,000 
— Decree for less than Rs, 6,000— Execution proceed» 
ings, order in—Appeal—Jurisdiction. 
Where an original suit out of which an execution 
proceeding had arisen was valued at over Rs. 5,000- but 
. was decreed for less than that amount, an appeal from 
an order in the execution proceedings would never 
theless lie to the High Court. A. Kiswar ALI Kuan 
v. SALIM-UN-NISSA 496 


— Sale—Purchase by decree-holder— 
Decree ex parte, subsequently set aside—Sale, how 
affected. 

The purchase by a deoree-holder of immoveable 
property belonging to the judgment.debtor in execu- 
tion of an es parte decree becomes ipso facto void, 
when the ex parte decree is afterwards set aside. Me 
BOBHANADRI Appa Row v. GovinpaRagu  SEETA- 
RAMIAN, 2 L. W. 1000 305 
~——~ -— p setting aside of—Court, power 
of, to take notice of events happening after institution 























of suit— Suit, events happening after institution of— - 


Grounds—Ex parte decree, setting aside of, effect of, 
upon sale held therewnder—Decree-holder auctions 
purchaser under ex parte decree subsequently set 
aside, assignee of, rights of—Auction-purchaser 
stranger to suit, special protection afforded to—Re- 
trial of suit—Fresh decree—wNale, effect on. 
“ A Court is competent to set aside a sale held in 
execution ofa decree on a ground which was not 
mentioned in the application to set aside the sale 
and which did notin fact exist when that application 
was made. 


A Court may, in order to shorten litigation or 
to do complete justice between the parties, take 
notice of events which have happened since the 
institution of the proceedings and may afford 
relief to the parties on the basis of the altered 
conditions, i 


As soon as an evparte decree is set aside, the 
salo held thereunder to the docree-holder, is can- 
celled and it is immaterial that the property has 
meanwhile been assigned away by the decree-holder 
auction-purchaser. A fresh decree subsequently 
made, does not validate the sale, 


An assignee of a decree-holder ouction-purchaser 
stands in no better position than his assignor. | 


: The special protection afforded to a stranger who 
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. authorise an 
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purchases at an execution sale, is nob extended to 
an assignee of the decree-holder auction-purchaser., 
C, ABDUL RAHAMAN v. SARAFAT ALI, 22 C.L.J 412 
896 
Sale of zemindari—Interest in build- 
ing in zemindari, if also passes—Gale notification, 
value of. 

Where an inventory of the property to be sold 
filed by a-decree-holder with his application for exe. 
cution, showed that only a zemindari was to be sold 
and not a building situated therein: 

Held, that thé sale did not pass the interest of the 
judgment-debtor in the building, 

Per Know, J.—The  sale-notification is a most 
important document when Court wishes to find out 
what was sold in an auction sale held in execution 
ofa decree. A.'SAKHAWAT ALI SHAH v. MUHAMMAD 
ABDUL KARIM Kuan, 18 A. L. J. 1098 09 


Firm, See PARTNERSHIP. 
Forest Act (VII of 1878), ss. 81, 82— 


Forest produce, right of Government to recover money 
payable for, without giving credit for amount realized 
from sale cf attached property —Pleadings ~ New plea, 
raising of, first in appeal, propriety of. 

Aby acontract with Government obtained the 
right of felling and removing timber and of manu- 
facturing charcoal in certain forest coupes. Under 
this contract A had to pay Rs. 6,431 in four equal 
instalments, A paid only the first instalment. On 
his failure to pay the second instalment, the 
Divisional Forest Officer attached all materials of 
timber, firewood and charcoal which 4 had in the 
coupes or depots and prevented A from further 
exploitation of the cowpes until the instalments due 
were paid or security for payment given. The 
materials attached were subsequently sold and the 
amount retained by Government. The Divisional 
Forest Officer sought to recover in addition, the 
full amount of all the three unpaid instalments, as 
arrears of land revenue under section 81 of the 
Forest Act: 


Held, that the action of the Divisional Forest 
Officer could not be justified under section 82 of 
the Forest Act, as that section expressly provides 
that the proceeds of the sale should be applied first 
in discharging the amount due and as it does not 
absolute confiscation of the forest 
produco and independent recovery of the entire 
amount due, 


Held, further, that the plea ‘of justification under 
section 82 not having been raisedin the pleadings 
in the lower Court, could not be allowed to be raised 
for the first timein appeal, S. OnHANDIBAM KARAM- 
SING v, SECRETARY OP STATE, 0 S. L. R. 51 436 


— S. 82 436 


Forfeiture of estate. See Hiw»v Wivows’ 
ReMARRIAGE ACT. , 

Forfeiture of tenancy. See LANDLORD , 
AND TENANT. 
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Gift. See CONSTRUCTION or Document, MUHAM- 
MADAN Law. 


—— — Possession under a gift from a limited owner— 
Gift invalid against reversioners—Trespass by stranger 
—Suit by donees for possession based on title, mains 
tainability of. 

Two days before her death, one S made a gift of 
certain immoveable properties, which she inherited 
from her father, in favour of her step-sons. Prior 
to this gift the properties had been in the possession 
of her husband on her behalf and subsequent to 
the gift the husband continued to hold possession 
on behalf of the donees, his minor sons. Four days 
after the death of S, the defendant trespassed upon 
the properties and took forcible possession of the 
same, Four months afterwards, the plaintiffs, as 
donees under the gift aforesaid, instituted the 
present suit in ejectment against the defendant: 

Held, that the plaintifis were entitled to recover 
possession from the defendant, a trespasser, even 
though the gift in thoir favour was invalid as against 
the reversioners. 

Quære.— Whether the plaintiffs would be entitled 
to possession, if they themselves had obtained 
forcible possession from the true owner. Nie NALLA- 
GONDA PEDDA v. ASUPALLEE Buppa Reppy, 2 L: W. 
912; 18 M. L. 7.849; (1915) M. W. N. 816 ^ 55 
Will—Bequest-—Interpretation 106 


Good faith, test of 50 
Government Servants’ Conduct 
Rules, ra 14 301 


Government Servant, when personally 
Hable : 244 


Grant of agraharam—Payment of meras and 
vussums, when can be enforced 214 








Dasabandham rights, grant of, by zemindar 
to ladies of howse—Mortgagee of such rights, rights of 
—Transferee of zemindari, liability of—"Son to 
grandson’, interpretation of-—Custom of such grant, 
validity uf. 

A xemindar made a grant for the benefit of 
the ladies of his family of the dasabandham dues 
recoverable by him from certain villages and him. 
self undertook to collect the same and pay them 
on to the ladies. The grantees mortgaged these 
rights to another person: 

Held, that the mortgagee could enforce his rights 


under the mortgage against the subsequent pur-' 


chaser of the zemindar’s right with notice of the 
obligation. 

Per Tyabji, J—The words “son to grandson” used 
ina grant of this description are merely words of 
limitation and not of purchase. 

A custom providing for grant by a zemindar for 
the maintenance of the ladies of his family of the 
dasabandham dues recoverable by him from certain 
villages and prescribing a particular course of 
devolution and management of such property, is 
neither uncertain nor opposed to public policy, and 
is valid. M. BANGARU MUTHU VENKATAPPA NAYANI» 
VARU v, GOLLA CHINNABBA NAIDU 565 


Jagir granted by King of Oudh~ Sanad grant- 
ed by british Government—Grant in perpetuity, so 
long as there are lineal hews, rights conferred by — 
Grant, construction oj— Pensions Act (XXIII of 1871) 
— Grant of villages revenue free, if pension—Docu- 
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ment not enforceable as mortgage, whether admissible 

for collateral purpose—De facto guardian, effect of 

dealings of, on minor—Alienation of Muhammadan 
minor's property by unauthorised guardian, effect of— 

Muhammadan Law—Continuing obligation, ratifica- 

tion of. 

Ajagir granted by Wajid Ali Shah, the then 
King of Oudh, to his eldest son for the mainte- 
nance and support of the Prince and his children 
was maintained by the British Government after 
the annexation of Oudh. The sanad granted by 
the British Government provided that it having 
been established after due enquiry that the 
villages had been held in rent-free tenure under 
the former Government, the Chief Commissioner 
was pleased to maintain the tenure in perpetuity so 
long as there were lineal heirs subject to the 
conditions of loyalty, ete, specified in the 
sanad: 

Held, thatthe grant in question conferred a 
heritable and transferable estate, that the duration 
of the grant was to last as long as the grantee 
had lineal descendants existing and that the grant 
was to lapse or to be resumed on the happening 
of any of the contingencies specified thereinand on 
no other. 

A grant of villages, revenue free, in consideration 
of the rights held by the grantee prior to the con- 
fiscation of Oudh, does amount toa pension within 
the meaning of Act XXIII of 1871. 

A document which is not enforceable as a mortgage 
may be used in evidence for a collateral purpose 
unconnected with the mortgage. 

Although as a rule the dealings of a de facto 
guardian of a Muhammadan minor with the minor's 
property do not bind the minor, there might be 
cases of urgent and imperative necessity where 
a transaction enteredinto for the benefit of the 
minor may be binding on him. 

According to the general principles of Muham- 
madan Law an alienation of the minor’s property by 
an unauthorized guardian, even if it is not made 
for a valid cause, is neither void nor voidable, 
but its validity orinvalidity is only determined by 
the minor adopting or not adopting it after he has 
attained majority thongh the effect of his decision 
wil relate back to the date of the inception of the 
transaction. 

In the case of a continuing obligation, such as 
the engagement of a servant or ithe continuance 
of a tenancy, an absence of repudiation or the 
acceptance of service or rent with full knowledge 
of the facts, implies an undertaking to adhere to 
the obligation and operates as a ratification or 
renewal of the old contract by the party accepting 
the service orrent. ©. HUSAIN ALI MIRZA v. MU- 
HAMMAD AZIM KHAN, 180, C. 168 


of whole village as inam— Proof 791 


Grove-EXjectment--Possession by landlord— 
Grove-holder, possession of, nature of— Remedy of 
grove-holder 


———  Bjectment 498 
Sule—-Custom—-Ejectment of vendee—“Land”, 
meaning of—Agra Tenancy Act (II of 1901), s. 4 (2). 
A custom by which a grove-holder can sell the 
grove, is not unusual, the sale carrying with it the 
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right of occupation of the land. ‘he vendee of such a 
grove is not liable to ejectment in the absence of proof 
that the sale of trees by the original tenant is a 
breach of the special terms on which the land is 
held for the purposes of a grove. 

Per Reynolds, J. M.—A. land let for the purpose of 
planting a grove on ib and on which a grove is still 
in existence is not “land” within the meaning of the 
Agra Tenancy Act. U.P. B. R, JAGDAMBA PRASAD 
v. BEHARI Lan 


Guardian and Ward —De facto guardian, 
effect of dealings of, on minor—Alienation of 
Mubammadan minor's property by unauthorized 
guardian, effeot of —Muhammadan Law -Continu- 
ing obligation, ratification of 728 








— Minor, liability of, for money not 
accounted for by guardian—Guardians, transactions 
entered into by, when binding 574 


Guardians and Wards Act (VIII of 

1890), SS. 7, 8—Minor girl living with mother 

—No property--Application to be appointed guardian 

— Applicant not suitable-—Cowrt's duty. 

When the sole question before the Court is whether 
the applicant is a suitable person to be appointed 
guardian of the minor or not, it is not necessary for 
the Court to do anything more than accept or reject 
-his application, 


Where a minor girl is living with her mother, 
the Court should leave things as they are, especially 
when she has no property, and should not appoint a 
statutory guardian, the mother remaining the natural 
‘guardian, P, MauawT DEVI v Manuo, 84 P. R. 
1915; 176 P. W., R. 1915 237 


186 


'Highway —Owaership of soil—Ad medium filo 
doctrine, when applicable. 


The doctrine that where a public path is admitted 
to be the boundary between two estates, the presump- 
tion is that the soil up to half the breadth of the 
road bélongs to each estate, must be confined to cases 
where ibis clearly proved or both sides are agreed, 
that the limits of each village do not extend beyond 
the offside of the path. M, ARUNACHALAM HETTY 
v. RAMANATHAN CHETTY 664 


Hindu Law. See Ouro: Masons. 


. —- Adoption by Sudras in Datiaka 
form—Physical delivery and acceptance of child, ne- 
cessity of. J 
Among Sudras the corporeal delivery and accep- 

tance of the child is the essential part of 

adoption in the dattaka form. An actual adoption 
solely in pursuanco of a previously manifested inten- 
tion or a previous promise made, is nob enough. Me 

KurPUSAMI REDDE m. VENKATALAKSHMI ÁMMAL, 18 

M. L. T. 434; (1915) M. W. N. 960 855 


Sudras-—Subsequently born 
aurasa son—-Adopted son, share of—Hfinor, liabil- 
tty of, for money not accounted for by guardian 
—Partition—Marriage eapenses of unmarried mem. 
bers, provision for—Principle—Guardians, transac- 
tions entered into by, when binding. 

Under tho Hindu Law, even among Sudras, an 


24 














INDIAN CASES. 
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adopted son is entitled to one-fourth of the share 
of a subsequently born aurasa son, i e., one-fifth of 
the estate. 

A minoris not liable for moneys not accounted 
for by his guardian. 

In partition decrees, a provision should be made 
for the marriage expenses of unmarried members 
of the family who are of the same degree of 
relationship as those who have been married at the 
expense of the family. 


A transaction by which a guardian gives up the 
rights of the minors in the family property is 
binding only when it is a bona fide settlement of 
disputes. KaRuTURI' GOPALAN v. KARUTURI VEN- 
KATA RAGHAYULU, 20 M. L. J: 710 


Alienation by father—After- 


born son, right of, to question alienation, 





Asa son acquires a vested interest only in such 
family property as exists on the date of his birth, 
he cannot question an alienation made by 
his father before his birth. O. MauEsH v. BANWARI 


Lat, 18 O. C. 162 717 


Alienation by widow, valid- 
ity of—Test—Disposition for religious or charitable 
purposes or for spiritual benefit of husband and for 
worldly purposes, distinction between—Legal neces- 
sity—Hindu widow, daughter or mother, power of— 
Acts of religious merit-——Excavation and consecration 
of tank— Batent of alienation. 


Whore a deed by a limited owner with qualified 
power of alienation is impeached, the test is, is the 
transaction fair and proper, lawful and valid and 
justified by Hindu Law; necessity is only one of the 
phases of the test of propriety. 

A widow has alarger power of disposition for 
religious or charitable purposes or for purposes 
which are supposed to conduce to the spiritual 
welfare of her husband than what she possesses fur 
purely worldly purposes. 

There is a distinction between legal necessity for 
worldly purposes on the one hand, and the pro- 
motion of the spiritual welfare of the deceased on 
the other hand, and within proper limits the widow 
may alienate her husband’s property for the perfor- 
mance of religious acts which are supposed to con- 
duce, to his spiritual benefit. 

A Hindu widow, daughter or mother, is entitled to 
alienate a small portion of the estate in her hands 
for religious purposes. 

Under the Hindu Law the excavation and con. 
secration of a tank are acts of high religious merit 
and a disposition made by a widow for such a 
purpose is lawful, valid and proper. 

An alienation of an area slightly over two bighas 
out of ten bighas by a widow for the performance 
of a work of recognized religious merit, is not 
unreasonable in extent. C. KHUB Lan SINGH v. 
AJODHYA Misser, 22 C. L. J. 345 433 


—— Heversioner's | consent—Es- . 
toppel—Question of legal inference. 

Where a presumptive reversloner knowing his posi» 
tion as such consents toan alienation of property 
by a Hindu female, he is estopped from disputing 
the validity of the alienation, 
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Whethor on the facts proved, an estoppel can berais- 
ed against a reversioner, is purely a question oflegal 
inference and not one of pure fact. Ma VENKATA- 
SUBBIER v, MUTHUSANI Aryan, 18 M. L. T. vi 7 


——— — Debt contracted by father for trad- 
ing purposes, whether lawful—Liability of sons 
for father's dobt 301 

Karta of joint Hindu family, 

acknowledgment by, if valid—Members, if eas 

Joint family- Charity owned by 

joint family—Agreement among members ro manage- 

ment—Intention, 








- 








Where the members of a joint Hindu family, while 
dividing the family properties agreed that the 
charities should be managed by the head of the 
family in each branch for the time being, and where 
on the death of such a member his widow claimed to 
succeed him in the management as against a male 
descendant of the founder by ono of his grand. 
daughters: 

Held, that the language of the agreoment olearly 
pointed to the intention that the mauagement should 
be in the hands of the male heads and not in the hands 
of females; and that the widow could not claim to 
manage the charity even though it appeared that 
some females had previously asserted the right. Mu. 
KRISHNASWAMI PILLAI v. Mooxayt AMMA 5 
Impartible | zemindart — 
Members living separately in different houses in 
same compound, how far evidence of division—- 
Separate possession and enjoyment of property and 
discontinuance of allowances by zemindar, if evi- 
dence of partition—Inheritance—Succession to im- 
partible zemindari —[llegitimnte, son, widow and 
step-brother of deceased, contest between—Prefer- 
once—Separate property of zemindar—lIlegitimate 
son and widow, if share equally—Release by mother 
of Hindu minor—Qonsideration inadequate—No 
independent advice — Absence of dispute— Validity 
of  release—Family settlement — Custom — Gan- 
dharva form of marriage, if valid among. Kambala 
caste—Illegitimate son, right of, to share in his 
father’s property in Kambala caste—Illegitimate 
son, share of, measure of . 833 

















c Mitakshara — Son, vested 
right of-—Partition —Burden of proof. 

According tò the Law of the Mitakshara where a 
son is born to a man governed by Hindu Law, he and 
that son at once form a joint undivided Hindu family, 
and any body later on asserting that they were not 
at any given time such a family, must prove disrup-. 
tion before that time. Pa Narrat Rat v, Devt Das, 
85 P. R. 1915 634 
Sienna Power of disposition og 

I 








Will 


et 











Promissory noie by member 
of undivided family —Loan for purposes of family— 
Liability of all members, 

Where two members of a joint family borrowed : 
some money for the purposes of the family and 
executed a promissory note for the amount in favour 
of the plaintiff: : 

Held, that all the members of the undivided family 
were Hable, the lability. being imposed upon them 
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by the Hindu Law, apart from the contract entered 
into by two of them. M. Carnnian CukTTY v. Tik- 
KANI RAMASWAM! CHETTY 317 


—— Joint family  property—Joint 
Jamily business—Assets—Minor partners, liability 
of, extent of. 

In the case of a Hindu joint family, the joint 
family property is not necessarily part of the assets 
of the jointfamily firm and the minor partners of 
a joint family business are only liable for the debts 
of the business to the extent of their share in the 
property of the firm. L4 Ba O.A. M. K. Cuerry 
Firm v. K. P. Onerry Finy, 8 L. B. R, 112 271 


—Self-acquisition by one 








member—Presumption, 


Where one member of a joint Hindu family 
acquires property without the aid of ancestral or 
joint family funds, the property acquired will, in the 
absence of any indication of intention to the contrary, 
be owned by all as joint family property. But it 
may be shown that the person acquiring it treated it 
as his separate property. Ma MUTHAN v. PUNIAKOTI 
MUDALIAR 18 











amarah rin a waha, 


Widow of predeceased son 
holding a share of ancestral property as maintenance, 
whether can alienate. 


Where in a suit for a declaration that an alienation 
by a widow shall not affect plaintiff's reversionary 
rights after the widow’s death, it appeared that on 
the death of the last male owner, tho mutation in 
respect of his estate took place in favour of (1) the 
plaintiff, (2) the father of the defendants Nos. 2 to 4, 
and (3) defendant No. 1, the widow of the predeceased 
son of the jast male owner, who alienated her share 
in favour of the defendants Nos. 2 to 4: 


Held, that the plaintiff could not have been 
separate in estate from his father and as the parties 
were Aroras and admittedly governed by Hindu 
Law, the widow received a third share obviously for 
the purpose of maintenance and had no right to 
alienate that share to the prejudice of the plaintiff, 
P, CHANDAN MAL v. Musammat WASINDI Bar, 92 
P.R. 1915; 168 P. W, R. 1915 541 








= Marriage, form of, how deter. 
mined—Lingayat form of marriage—Joshi, whether 
can demand fees, ` 


In order to determine whether a marriage is in 
the Hindu form or in the Pancha Kalas Lingayat 
form, the Court must consider the marriage as a 
whole rather than the particular ceremonies per. 
formed, 


If the ceremony performed is not a Hindu marriage 
ceremony as a whole, the joshi ‘or gramopadhya has 
no right to demand the marriage fees. Ba RAN- 
GAPPA NINGAPPA IMMADI v, VENKATBHAT LINGANBHAT 
Josu, 17 Bow. L. R. 950 448 


. Guardian appointed by 

Court—Infant girl given in marriage without guar- 

. dian’s consent or in disobedience of Court's order, 
effect of—Marriage performed in inauspicicus times 
— Right to give girls in marriage—Duty of giving 
girls in marriage, rules as to, nature of— Guardians 
and Wards Act (VIII of 1890), s, 24, 
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A Bindu marriage performed at atime regarded 
inauspicious by the astrologers cannot be treated as 
ineffectual in law. 

Under Hindu Law, in the event of the father and 
paternal male relations losing their right by 
death or waiver to give a girl in marriage, the right 
of selecting the husband for a female infant devolves 
on the mother. 

The rules as to the duty of giving Hindu girls 
in marriage are directory and not mandatory. 
Therefore, in the absence of force or fraud, a Hindu 
marriage otherwise legally contracted and performed 
with the necessary ceremonies is not invalidated 
by the absence of consent of the guardian entitled 
to give such consent. 

The circumstance thatthe marriage of a Hindu 
girl was celebrated by her guardian in disobedience 
of the order of the Civil Court would not invalidate 
the marriage, if it was performed by the guardian 
in good faith and for the welfare of the minor and 
if in the absence of that guardian’s appointment 
under the Guardians and Wards Act by the Court, 
the guardian would have been entitled to give the 
girlin marriage. P, Maya Davi v. RAM CHAND, 177 
T. W. R. 1915; 20 P, R. 1916 186 


Partition—Marriage oxpenses of 

unmarried members, provision for 574 

—— — —Pavtíal partition, when 
allowable—Deed of partition not mentioning certain 
properties, whether effects complete severance in status 
and interest-—Intention. 

Where a deed of partition, after reciting that the 
parties had hitherto lived as members of a joint 
family and that owing to differences among females 
it had become necessary to effect a partition, 
divided the joint family properties between the father 
and son, but left out certain outstanding debts and 
decrees: 

Held, that the language of the document showed 
that the parties to it were no longer to remain 
joint but became divided in status and that the 
decrees and outstanding debts were not divided then 
simply because they had not been collected and 
it was not possible to make a division then, as it 
could not be foretold how much they would realise. 

“According to Hindu Law, partial partition of a 
joint family property canbe effected only with the 
consent of co-parceners. Ma BUBBA REDDI v, 
ArnaAGAMMAU, 18 M. L. T. 545 ‘6 
——— — ~ u — —Glep-mother, share of— 

Mitakshara. ; 

According to the Mitakshara School of Hindu Law 
a step-mother is entitled toa share equal to that of 
ason upon partition. A. Har Narain v. BIsHAM- 
puar Natu, 13 A. L. J. 1129 907 


— —- — Stridhan — Succession—Dayabhuga 
—Ajautuka stridhan~Heir, preferential— Brother 
or husband. 

At the marriage of a Hindu woman governed by 

the Dayabhaga school of Hindn Law there was a 

promise by her brother to give some quantity of 

land as dowry. The property was, however, given 

to the woman seven years after the marriage. On 

the death of the woman her brother sued her husband 
~ for the property as the rightful heir of the same: 
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Held, that the property was the woman's ajautuka 
stridhan and that her brother was the preferential 
heir to her husband. C, MAHENDRA Narn Marty 
v. GIRISH CHANDRA Maity, 12 C. W, N.1287 561 


—- Succession—Grandfathers daugh. 
ter’s daughters’ son-~Bandhu— Mitakshara, 

: A grandfather’s daughter's daughter's son is a 

bandhu ew parte paterna. Aw MUKHA v. Qanza 5233 














— -Intestate ^ succession — Suit 
for possession of property on basis of alleged rela. 
tionship-~Onus--Secundary evidence of registered 
Will admitted without demur—Objection to admis. 
sibility, whether can Ue taken in appeal—Pleadings. 


The plaintiffs claimed to succeed to the property 
in dispute as the last male owner's heirs ab intestato 
under the Hindu Law, on the allegation that they 
were the sisters’ sons of the father-of the last male 
owner, and the defendant, a minor daughter of the 
last owner's brother, denied inter alia, the relationship 
alleged by the plaintiffs: 

Held, that the onus lay on the plaintiffs to prove 
their allegation with respect to the relationship and 
as they failed to discharge the onus, the suit failed. 

Where a Will which had been originally registered 
could not be found and for that reason the trial 
Court allowed a party to produce secondary evidence 
thereof apparently without demur by the 
appellants; 

Held, that the appellants could not object to its ad- 
missibility on appeal, more especially as the memo- 
randum of appeal did not contain any objection to 
that effect. P, Harpo RAM v. PARBATI 600 


——— M — M —  Mitakshara-——Father's sise 
ter's sons, whehter can inherit as bandhus. 

Where the father's sister of the last male owner 
and her sons sued‘for a declaration that the alienation 
made by the mother of the last male owner in 
favour of the defendant shall not affect their rover- 
sionary rights: 

Held, that under the Mithkshara School of 
Hindu Law the plaintiffs were entitled to inherit as 
bandhus and could contest the alienation. Pe 
SUNDAR SINGH v, Musammat Gurpevt, 168 P. W. R. 
1916 27 


— — M =~ Property given for main- 
tenance to illegitimate son of deceased ca-parcener— 
Son of illegitimate son, whether can claim vested 
right of inheritance. P 
Property given for maintenance to an illegitimate 

son of an undivided deceased co-parcener cannot 

be treated as the ancestral property of the illegi- 
timate son in which a son of that illegitimate son 

gets aright by birth. Ma KRISENASWAMI NAIDU v. 

SxsTHALAKSHMI AMMAL, 18 M. L. T. 542 803 


— — ——— Widow’S velinguishment of her 
estate — Reversioner’s interest, acceleration of—Abliena- 
tion by widow of whole estate with consent of neat 
heirs, legality of —Widow’s relinquishment for benefit, 
effect of—Fraud alleged in plaint not established, 
effect of. 

A. Hindu widow may relinquish her estate with the 
effect of accelerating the estate of the next rever- 
sioner and is not precluded from obtaining a benefit 
for such relinquishment, ; 





` 
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A "Hindu widow's alienation of the whole estate „is 
valid. where there is consent of the next heirs, inas- 
much as the alienation is capable of being support- 
ed by reference to thetheory of reling ishment and 
consequent acceleration of the interest of the consenting 
heirs. 

Under the Mithila Law a widow takes an absolute 
interest in the moveables of her deceased husband, 

Under the Hindu Law, as under the English Law, 
a mortgage is treated as personal or moveable pro- 
perty, the land being considered as merely a pledge 
or security for the money lent. 

Quere. —Whether where the plaintiff's claim to re'ief 
rests solely on the allegations of fraud. made in the 
plaint and fraud ig not established, tho suit shonld fail? 
C. SunEssUR MisseR v, MOHESH RANI MEsRAIN. 20 
C. W. N. 142 ' 983 


— m Will, construction of--“Malik”-—“Nir- 
buyadha malik” —Will by husband in favour of his 
wife-Absolute interest given-—Gift over, provisi .n 
for, validity of —Construction of Will—Plain mcan» 


ing— Language clear and unequivocal-—Rules of law, . 


harsh consequences of, 7 . 

The use of the term “malik” may not by itself 
necessarily create an absolute interest, but the term 
when qualifies by the word "nirbugadha" indicates 
absoluto ownership, » - 

A Hindu testator appointed his wife as his 
executrix, A clause in the Will vested in her what- 
ever might remain, after the payment of debts 
&nd expenses, absolutely and with complete power 
of “alienation. Other clauses provided for the 
adoption of sons and in case of there being “tio 
adopted son or no son or wife of the adopted son at 
the time of the death of the widow, the heir, 
according to the Hindu Shastras who should be alive 
at the time, should get the properties which should 
remain after disposal by the widow by way of gift 
or sale: f 

Held, that the tostator gave an absolute intorest 
in his estate to his widow with fall powers of 
alienation; 

that the gift over of what might romain undis: 
posed of by her was: void and inoperative in law. 

Semble.—If an estate is given in terms which 
confer an absolute estate to a named donee, and, 
then, further interests are given merely after or on 
the termination of that donee's interest, and not in 
defeasance of it, his absolute intorest is not cut down 
and the further interests fail. 

A gift over, if a -devisee or legatee to whom an 
absolute interest is given does not disposo of his 
interest or dies intestate or dies before selling his 
interest, is void both as regards realty aud personalty. 

Whenan absolute interest has been given to tho 
first taker, followed by a gift over of what may not 
be required by him, the gift over, though couched 
in the, most direct and precise words, is void for 
uncertainty. f 

An instrament must receive a construction accord- 
ing. to the pain meaning of tHe words and 
sentences therein contained; that is, the words are 
to bee first read in their grammatical and ordinary 
sense, unless the context shows otherwise. 

Where the language is clear and unequivocal, the 
construction cannot be altered or wrested to some- 
thing different from the plain meaning for the 
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purpose of escaping from what may seem -to bo the 

harsh consequences of rules of law. QC, Sores, 

CHANDRA Parit v, Larit Monan Durta, 22 C, L. J. 

316 i 405 

——— — — Will--Legacy to be paid out of, 
property not disposable, validity of. 

A Hindu testator has no power to direct legacies 
to be paid out of property which he has no power 
to dispose of by Will B. , Parvatipar SHANKAR v 
Buaowant PANDHARINATH PATHAK, 17 Box. L. R. 646 
39 B. 593 280 


Hindu Widows' Re-marriage Act 
(XV of 1456), S. 2, applicab:lity of —Forfeiture 
of estate—Haisting estate— Pu'wre. rights, if forfeited 
—Limitation Act (XV. of 1877), Sch. Il, Art, 141— 
Reversioner's suit— Starting of limitation. b. io ess 
Under the Hindu Widows’ Re-marriage Act, 1850, u 

widow re-marryiug forfeits not only the estate inz- 

herited from her deceased husband but all existing 
rights at the date of the marriage, though, after and... 
notwithstanding re-marriage, she may inherit futuro 

interest in the family of her former husband; e. g., 

she may succeed as heir to the estate of her son 

by a first marriago who has died after her second” 

marriage. ` . . 
The Hindu Widows' Re-marriage Act, 1856, applies 

also to widows whose caste customs permit socond 

marriages. 

In acase governed by Article 14! of Schedule IT 
to the Limitation Act, 1877, under no circumstances 
can time run against a Hindu roversionary heir 
until the reversion vests by the death of tho 
female holding the intervening estate. N. KasHIRAO 
v. UKARDA, LI N. L. R. 116 290 


liegitimate son. ree HINDU Law, 
1nam--Se Mapras REGULATION, S. 4. 

- Failure of inamdar to, fulfil. condition — Order 

of vesumption ~Suit for declaration of inamdar's 

right to holl land free of assessment,’ when main. 
tainable—Suit for cancellation of order of resunp. 

tion—Limitation Act (IX of 1908), Sch, I, Arty, 14, 

131. - 

Where the Collector resumed a dasabandam inum 
on account of the in«mdars failure to fulfil the 
conditions of the inam and the inamdar sued after 
12 years for a declaration that he was entitled to 
hold the land free of assessment: 

Held, (1) that the plaintiff was not entitled to 
obtain sach a declaration without getting the 
Collector's order, resuming the inim, set aside; 

(2) that the suit for cancellation of the order 
ought to have been brought within one year of the 
date of its passing under Article 14 of the Limitation 
Act. M.Suppanna v. SE.RETARY OF STATE, (1915) - 
M. W. N. 1916 207 . 


Income Tax Act (lof 1886), s. 3 (5) 
Annuity grant in Mysore—Receipt in British India 
“through agent, if income. 

A lady was enjoying an annuity in Mysore 
Province,3üstalments of which were remitted to her 
in British India by her agent in Mysore: 

Held, that it was income received in British India 
within the meaning of section 3, clause (5), of tho 
Incon e Tax Act and was taxable. Ml NARASAMMAL v, . 


Secretary OF STATE, 2 L, W, 1124; 18 M. L. T. 524 
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‘Inheritance. 5e Buvonisr Law; HINDU Law, _ 


InJunction—Mandatory ^ injunction- Directing 
reconveyance of property, whether alloyed 216 


Instalment bond. See LIMITATION Act, 
1908, Scu. T, Art. 75 


Interest. See MESNE PnoriTs, 


D —=-High rate—Court, power of, to grant relief 
3 


—— ——'lender— Bond payable by instalments--. 


Tender of payment of overdue instalments withou 


interest, whether proper 304° 


320° 





on total amount awarded, if legal 


Interpretation —Son 
pretation of 


^ 


- — of Statute 326 


—— ——- Marginal rotes to sections, 


to grandson, inter- 
56 











—Ó 


reference to 745. 


— —- Rule abridging substantive 
right, if ultra vires—Üivil Rules of Practice, rule 
49, effect of f 

—— -— of Will 106 

Issue as to custom, contents of—Ambiguity as to 
issue when can be raised 833 


—t€ 








Omission to frame issue, effect of 
Jagir. See GRANT. 
Joint family. See Hinpu Law, 


Joint possession—Property belonging to 
shrine —Mujawars in possession as trustees— Rule of 
hotehpot, whether applicable. 


The principle that one co-sharer who hag joint 
property in his possession cannot soeka decree for 
joint possession pf other property in the possession of 
a co-sharer-defendant unless and until he brings the 
property in his own possession into a hotchpot does 
not apply to a case where .property belonging to n 
shrine is in the possession of mujawars as trustees, 


661 


Where, therefore, in a suit by cortain mujawars of 
the shrine of Data Ganj Bakhsh in Lahore against 
another mxjawar for joint possession of certain pro- 
perties belonging to the shrine, the defendant con- 
tended that tho plaintiffs must bring into a hotchpot 
the properties in their possession: 


Held, that the rule of hotchpot did uot apply and 
the plaintiffs were entitled to a decree for joint pos- 
session with the defendant. P. MUHAMMAD HAYAT 
v. MUHAMMAD Ai, 94 P. R, 1915 489 


Joint property. See Bupputsv Law, 
Judgment. See Lerrens Parent (MADRAS), 
el 15. - - - 


Judicial proceeding. See CrIMINAT Dno. 
CEDURE CODE, s. 416. 


Jurisdiction. See Civiu PnocgpvRE Cons, 
1908, ss. 20, 115; CRIMINAL PROCEDURE CODE, ss 147, 
181; PROPATE AND ADMINISTRATION ACT, s. 56; SMALL 
Causes Court. 


Application for registration of name 
by purchaser of land diemissed— Suit for declara- 





— 


` 


INDIAN. 


Ue 


Jurisdiction—concld. oo bi 2d 


lion &ud possession in Civil Court, if maintainable— 
Renewal of Settlement by vendor after sale, .effect- 
of 424 
‘Decree for dissolution of  marriago" 
passed by Divisional Judge and confirmed by High 
Court —Application for alimony : 








— Nature of velief determining factor— Suit, 
to recover damages for wrongful removal of fruits 
— Provincial Small Cause Courts Act (IX of 1881),. 
Sch. II, Art. 81. a ; 

It is merely the nature of the relief sought that 
has to be looked toin determining the jurisdiction 
of & Court, 7 

The mere fact of a quostion of title arising. 
does not prevent a suit beiag cognizable by a Court 
of Small Causes, f 

Where the plaintiff alleged that he bought the 
defendant's share of certain fruit produced in a 
jungle and sued to recover damages for wrongful 
removal of the same fruit: 

Held, that the suit was nob one for mesne profits 
and was triable by a Small Cause Court. N, 
Branya v, NARA, 11 N. L. R 100 


Revenue—Oharge on estate—Suit to- 





enforce 





——  -- “Such Court”, interpretation of-—Court’ 
abolished but re established with curtailed territorial, 
limits—Sanction for prosecution for offence cm- ` 
mitted before abolition i 43 


-~ =~- Suit for damages for illegal distraint by 
tenant holding under ryotwari tenure—Interpreta- 
tion of Statute 326 


Letters Patent, 1865, cl. 12—‘Suits for 
land’, meaning of—Compenaation for wrong to land. 











The expression “suits for land" extends to a suit for- 
compensation for wrong to land, where tho substantial 
question is tho right to the land, nnd, therefore, 
clanse 12 of the Letters Patent, which empowers. 
the Caleutin High Court to try “suits for land and 
other immoveable property" applies to such, a suit. 
C. SUDAMDIH Coan Co., Lrp., v. Euprre Coat Co.: 








Lro., 42 O. 012 591 
——-— Suit for rent—Maintainability of—Land ` 
let out by person having no title 888 
—— —— ——— Suit to recover rent for land lent for. 
building houses E 852 
Suit to seb aside atttachment of immove. 
able property, valuation of 1&8: 


—— -— -— Suit originally valued at above Rs. 5,009 
—Decroe for less than Rs, 6,000—Execntion pro- 
ceedings, order in-——Appeal 495 

— ———— — Suit valued above Rs. 25,000— Decree 
below Rs. 5,000-—Appeal 8 


Kidnapping. See Penan Cons, s. 363. 


Lambardar, possession by ~Agent —Presump. 
tion f 464. 

Land Acquisition Act (1 of 1894), : 
SS. 3, le—Collector, whether a Court —Order 
rejecting application for reference ~ Chief Court, whe- 
ther can interfere, $ 
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= s&;Colleétor who takes action under section 18 
:6£ the Land Acquisition Ack is nob in any sense a 
;Civil Court, and the Chief Court has no jurisdiction to 
interfere with his order rejecting an application pray- 
‘ing that the matter of the award bereferred for the 
determination of the Court. P., RAFI-UD-DIN «v. 
SSEókETARY or STATE FOR INDIA, 65 P. R. 1915; 144 
“PEN, R. 1915 76 
— ——— S, I8 76 
x —— S. 23—Right of owner 
y, to compensation for injury done— Principle-—Measure 
- .of damages. 

Where land is aquired for public purposes, thd 
owner thereof is entitled to be compensated for any 
injury done to his other lands even though the’ loss 
is;more thau counterbalanced by the advantages 
the gains by the execution of the project. 

In such a case the owner is also entitled to damages 
for diminishéd facilities of communication and. access 
to his othér lands. Mi. Navaar WUSSAIN MEERA 45, 
DEPUTY COLLECTOR, USILAMPATI . 259 


-— S. 31 677 


aa ee Se ss. 5S . 3 I1 —Order by 
t District Judge allowing Hindu «ridow to take: out 
*comp?nsátion money deposited by Collector —Appeal, 
if maintainable, : 
::No-appeal lies under section 5% of the Land 
Acquisition Act from sn order made by the District 
Judge allowing a Hindu widow to take out com- 
ponsation money deposited in the District Judge's 
Ooürt by the Collector under section 81 of the Act. Ce 
Biswa Nata Singa v. BIDHUMUKHI Dasr, !9 C. W. N. 
1290 ' : 677 


Lándiord and tenant - Abadi land—Cen- 
- tral Provinces —Wajib-ul-arz— Tenant or village 

‘resident, position of — Licensee— Transfer of house — 
‘. Landlord, right of-—Transferee, ‘position of—Site 
Y- ceasing to be used asdwelling house —Rjectment. 

In the Central Provinces the whole of the abadi 
site belongs to the landlord, and, pitina facie, every 
terjant or village resident dwelling thereon and 
ffowing crops in the bari attached to his house is 
a licensee, protected in his occupation bythe terms 
of the wajib-ul-arz. S 
;.Where the house in the occupation of one tenant 





H 





—— 











passes by sale to another persou, the landlord may, 


claim that, the license to occupy the site being non- 
transferable; the vendee shall vacate, taking away the 
house materials, but where the vendee is also a 
tenant or & regular resident of the village, the 
landlord may allow the transfer of occupation 
expressly or impliedly by raising no objection. 

. A transferee of a house'standing on an abadi site 
whose occupancy of the site is not objected to by 
the landlord, must be presumed to have been per- 
mitted to "occupy it on the same terms as his 
transferor, namely, as the licensee of the landlord, 
subject to the village wajib-ul-arz. 

Where such an.occupant ceases to use such site for 
the purposes. of a dwelling house, he loses the 
protection of the wajib-ul-arz and becomes a bare 
licensee lidble to ejectment at the will of the 
landlord, unless he expressly sets np and earns by 
lapse of time, a-prescriptive title to occupy the land. 
Ne Nagau v. Bgganr 11 N. G R. 126 307 


` 
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—Disclaimer of landlord's 
title, what is—Forfeiture of tenancy. 

As between landlord and tenant‘ to constitute 
a disclaimer by tenant of landlord’s title there 
must be a direct repudiation of the relationship of 
landlord and tenant or a distinct claim to hold 
possession of the estate upon a ground wholly 
inconsistent with that relation, which by necessary 
implication is a repudiation of it. Ma KILOTH 
CuozHaxn Ovpan KURUP ~v. KIRATHWA  ILLATH 
NARAYANAN NAMBUDRI 


—— 











——— — —— —Durpatni lease—Chakran 
tenants —Khut rent, agreement to pay—Government 
revenue —Resumption of, chakran land —Durputni- 
dar, right of Zemindar, if can settle land with 
tenants—Mesne profits. 

A was originally holding the lands in dispute as 
chakra» lands under B, the zemindar. B resumed the 
lands and settled them at a money rent with A. 
"The plaintiff, who was the durputnidar, sued for khas 
‘possession of the lands and in the alternative 
prayed that fair and equitable rents might be 
fixed for them. It was a condition of the durpatni 
settlement that the tenants who held chakran lands 
‘for service should pay to the durputnidar khut rent 
which was assessed on the proportion of land revenue 
payable to Government on that portion of the estate: 

Held, that the payment of the Xhut rent could not 
create the relationship’ of landlord and tenant 
between the durputnidar and the tenant A, . 

Held, further, that so long as the chakran tenancy 
continued B, and not the plaintiff, had the right 
to settle tenants on the land, but that B had no 
right after he had resumed the chakran tenancy. 

Held, also, that under the circumstances, the 
plaintiff was entitled to khas possession as well ‘as 
mesne profits, C. HAZARI LAL SARKAR v. MAHARAJ 
Kumar KsmauxisH Ouanpra Roy, 22 C. L. "549 





— — ones Extra, Charge for vanpayir 
claimed —Long-continued course of payment —Con- 
tract to pay —Presumption 532 








———— Grant, rent-free, to eg- 
cavate tank—Long poxsession—Rent neither claimed 
nor paid—Presumption—Suit, if can be dismissed 
on ground of right to have rent assessed not accrued 
— Late stage of suit—Plaintif, if can put forward 

inconsistent case —Pleadings. . 

A plaintiff cannot be permitted to tura round at 
the final stage of the litigation and put forward a 
casé inconsistent with the allegation in the plaint, 
which have been found to be untrue, ‘ 

Where a land was given rent-free by an ancestor 
of the plaintiff to the grand-father of the defendant 
in 1837 in order that atank might be excavated 
thereon and the tank was excavated af the expense 
of the grantee, and although the grantee and his 


` descendants were in occupation for over 60 years 


no rent was ever claimed or paid: 
Held, that the legitimate inference was that the 
defendants held the land under a rent-free. grant, 
Held, further, that assuming thatthe defendant did” 
not: hold the land under a rent-free grant, the claim- 
for.renf was barred by limitation, nag ait 
Held, also; that the suit could not be dismissed on 
tho ground that the right to have yont asscossod. gn 
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Landlord and ltenant—coutd 


the disputed land bad not accrued .at the date of 
' guit, inasmuch as no granb was produced and there 
was nothing to show that liability to pay rent had 
‘been suspended and would be revived in a particu- 
‘lary contingency. Cs KALI MOHAN TRIPURA ~. 
' BiRENDRA Kisore, 22 C. L. J. 809 I 








—— - -—Lessor and lessee— 
Raiyat, essentials of—Lessee not gelling juridical 
possession, whether raiyat— Criminal Procedure Code 
(Act V. of 1898), s. 107— Criminal Court, findings 

x of, whether admussible as evidence in Civil suits: 

In order to make the principle, that ‘an agri- 
cultural tenant who enters upon land and holds 
under a de facto proprietor bona fide, is entitled to 
‘be treated as raiyat, although the de facto pro- 
‘prietor is subsequently proved to be not the real 
owner, available in the case of' a lease, it is essential 
‘that the lessor should be in possession of the 
leased property as de facto landlord and that in 
good faith he should have inducted into the land 
‘a cultivator who has accepted the settlement in 
good faith. 

" Where, a lessee took his lease from a person 

"who had no title to confer on him and he never 

‘obtained juridical possession of the leased property 

but was, on ihe other hand, in attempting to take 

‘possession, resisted by a person to whom the leased 

property had already been sold in execution of 

a decree against -the lessor and where as the result 

of criminal proceedings taken by the purchaser- 

possessor under section 107, Criminal Procedure 

Code, the lessee not having been found in possession, 

was - bound down to keep the peace so that he 

might not interfere with the possession of the pur- 
chaser though he had failed to establish his alleged 
title: 

Held, that under the circumstances the lessee was 
not entitled to be treated as raiyat. 

The finding of a Criminal Court on the question 
of possession is admissible in evidence in a civil pro- 
ceeding taken for the recovery of possession of the 
same land, to show what order had been made, who 
the parties to the dispute were, what the land in 
dispute was and who was held entitled to possession. 
C» KRISHNA Naty v, MUHAMMAD Wariz 








— —- Occupation rent— Evidence—Un- 
registered lease deed, if admissible to prove vent 
fied — Claim for occupation rent, whether transferable 
— Vendee of land, right of, to recover occupation 
vent for period prior to date of conveyance— Transfer 
of Property Act (IV of 1882), ss. 8, 6 (e)—Registra- 
tion Act (XVI of 1908), ss. 7 (d), 49. 

An unregistered document purporting to be a lease 
of immoveable property is not admissible in evidence 
even to prove the rent agreed to be paid. 

' The right to claim occupation rent is not a mere 
right to sue incapable of being transferred, but an 
actionable claim which can be transferred. Consé- 
quently, a vendee of a land is entitled to recover 
the occupation rent due ou it even prior to the date 
of the conveyance. W GOVINDASAMI PILLAI v. 
RAMASAMI AlYaR, 18 M. L. T. 4835 2 L W. 1186 604 


Suit for rent below Rs. 50— 
Conflicting claim set up—Suit dismissed as no 
relation of landlord and tenant found—~Appeal, if 
waintainabls—No nppenl from first Court's dudisión 


i 











INDIAN-CASES.. | i 


| (1915 


Landlord and tenant—coucld, | = ` 


maintainable—Second appeal, if maintainable 
Revision - Jurisdiction—Civil. "Procedure Code 
(Act V of 1908), s. 116 . 812 


— 0 —À Án 





Trespasser, whether can set wp 
rights of real tenant against landlord. 
A person who is neither an agent of, nor a trans- 
feree from a tenant, but is a pure trespasser, cannot 


‘set up against the landlord the plea of nón-abandon- 
“ment of the holding by the tenant. 


N SAHASRAM V, 
SugoNATH, TIN, L. R. 124 : - -303 
Law, uniformity and certainty of —Courts, policy = 


Lease. Se LANDLORD AND TENANT; Mulyani 
LEASE ` ' 4 

væ. Lease by ingolvent of his ocoupanoy hold. 
ing, validity of i 716 








Lease providing Jor forfeiture of land on 
alienation — — Usüjructuary mortgage, created but. no 
transfer of possession made—Constiuction of deed— 


** Transfer of Property Act UF of 1882), s, ilg. 


A lease provided: “Further L have no right to 
alienate the said land in any manner", and con- 
tained also a provision for re-entry. The lessee 
usufructuarily mortgaged it, though he did not divest 
himself of possession of the land: 

Held, (1) that the mortgage by itself was not such 
a disposition of the property in the land as could 
necessarily amount to an alienation within the terms 
of the forfeiture clause in thé lease-deed; 

(2) that the law leans against forfeiture, and 
the party relying on it must prove it to be exact and 
certain, Me Moreen SAIBA v. GOPALA KUDWA 


— Registration Act (XVI of 
"190 3). S». 1 2, 49—Unregistered lease, terms 
of, whether’ admissible for proving fair ront for 
use and occupation 7 


Legal necessity. see Hinpu Law. 


Lessor and lessee—tund let out by person 
having mo title—Suit for vent, maintainability of— 
Ji umsdiction. 


A person who lets out land to another, van recover 
rent from him, though he has no title in law to the 
land, and Civil Courts have jurisdiction to entertain 
‘suits for such rent even though , the land be Govern- 
ment waste land. Le B Anaxur v. Karu 888 


seer: AN Lease-—-Suit Jor possession—Pro- 
mise to renew, o, efect of—Ejectment, 


A covenant by a lessor to renew, even if legally 
enforceable against him, cdunot be pleaded in bar to 
a suit for possession brought by him on the expiry of 
the term mentioned in the lease-deed. 

A promise to renew contained in a lease-deed, 
cannot be treated as a promise not to eject on the 
expiry of the term. Ma DISTRICT BOARD oy TANJORK 
v. VYTHIDINGA CHETTY 919 


— — ee —— Logsee not getting juridical pos- 
session, whether raiyat 8 

Letters of Administration. See Wir. 
Letters ratent (Calcutta cl. 12 581 


ch 15 “319 
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Letters Patent(Madras), cl. 15-—Judg. 
ment-—Appeal—Order setting aside abatement-—Suffi- 
cient cause-~Adininistrator-General’s Act (II of 
1834), ss, V7, 16— Civil Procedure Code Act V of 
1908), O. XXL, rr 3, 9 ~Abutement, order of, if neces- 
sary. 


An order passed by a single Judge of the High | 


Court sitting on the original side, setting aside the 
abatement of a suit is a jadgment within the meaning 
. of clause 15 of the Letters Patent and is appealable. 


V' The sole plaintiff in a suit, a Muhammadan, diéd on 
7l8th November 1Ji., leaving a widow, sons and 
daughters, On the 20th November 1911, the 
‘Administrator-General, Madras, was directed by the 
High Uourt to take possession of the estate, effects 
and assets of the deceased, On the i2th August 
luiJ, an order was passed that the suit abated as 
“no legal representative of the deceased had been 
‘brought on record. Qn the 2nd December !9 3 she 
Adininistrator- General was directed to obtain Letters 
‘ot Administration to the estate and this he did 
on 2Jth March (914  Omthe 17th April 1914, he 
took out a Judge's summons praying that the 
abatement might pe set aside and the suit restored 
to file and that he might be brought on record as the 
` legal representative of the deceased plaintiff. The 
order of abatement was set aside on the ground that 
gsuticient cause had been shown by the Adminis- 
trator-General for the delay: 


Held, on appeal, that though the Administrator- 
General, so far as he was personally concerned, had 
Sullicient cause for not making the application before 
April 1914, he had not explained why the other 
‘persons, who were the legal representatives of the 
deceased till he became such, had notapplied to set 
aside the abatement, that the mere allegution, that 
the legal representatives had been quarrelling among 
«themselves bei«g no sufficient reason for excusing the 
delay and that the order setting aside the abatement 
ought to be set aside. 

Quare.— Whether under the new Code of Civil 
Procedure an order that the suit shall abate is neces- 
sary before an abatement of suit takes place? Ma. 
KvaooN BER v. ADMINISTAATOR-GENERAL OF MADRAS, 
2 L. W. 94s 3d 


s. 15 238 


Doo ——- S. BI AÀppellie Side 
Rules of the Madras High Court, r, 105, if ultra 
vires— Appellani’s failure to make necessary deposit 
for printing—Appeal, whethe: liable tv be dismissed 
—QCwil Procedure Code (Act V of 1908), O. XLI, 
Tr. 11, 16. 


Rule 105 of the Appellate Side Rules of the High 
Court directing dismissal of an appeal for default 
of prosecution if any of the papers mentioned therein 
have not been printed owing to tho appellant's failure 
to make the necessary deposit therefor, is covered 
by section 37 of the Letters Patent and is not 
ultra vires. 











The rule does nob contravene the provisions of 
the Code of Civil Procedure by limiting the right of 
appeal conferred by section 00 nor is it at 
variance with the provisions of Order XLI as to 
the manner of disposal of an appeal, 

-~ "Where an appeal ig liable to be dismissed ona 
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Letters Patent (Mad.)—ceondd. . 


preliminary ground, the appellant cannot demand 
a hearing on ita merits. WI KEEPILACHEBI PARKEUM 
v VANNATHANKANDIYIL, 2 L. W. 939; 18 M. L. T. 883; 
(19,5) M. W. N. 81 ; 29 M L. J. 788 74 


License for sale of arrack 32 degrees under proof, 
sale in breach thereof—Adulteration—Allowance 
of 2 per cent f r wastage under rule 229, Standing 
Orders of the Boa d of Rovenue how far defence— 
Standing Orders of Board of Revenue, r. 229, scope 
of—Abkari prosecution—Technicalily of offence, 
whether can be considered by Court 6 


Lien. See Execution. 

Limitation —<Appeal against orders made in 
winding.up proceedings—Limitation - Extension of 
time-—Principles —Spccial cireumstances 725 

Limitation Act (XV of 1877), Sch. II, 
art. 11 444 

Limitation Act (IX of 1908), s. 35g 

9 


S. 5—Appeal after. failure of 
application for review-—Time spent in review, if bona 
fide prosecution of civil litigation —Exclusion of time 
— Discretion, exercise of-—Laches, 








[à Where an appeal is filed after an application for re. 
view has failed and where the grounds for review are 
the only grounds of appeal, the time taken in pro. 
secuting the applieation for review will not be 
excluded for making the appeal within time on 
the ground of bona fide prosecution of civil pro. 
ceedings. 

A mere routine order registering an application 
for review does not constitute a bona fide prosecu- 
tion of a civil litigation, 


The discretion to admit out of time appeals 
ought not to be crystalliged into definite rules to fetter 
other Judges in the exercise of the discretion which 
the Legistature has permitted to them. What is 
sufficient cause and what is reasonable time for filing 
an appeal, must depend upon all the circumstances 
of each particular case. 

The appellants were minors residing in an out of 
the way villago and their father died during the 
hearing of appeal before the lower Appellate Court. 
They applied fora review of the judgment of the 
lower Appellate Court, which was against them, but 
the application was rejected. They applied 23 days 
after for the copy of the order and on receipt of the 
copy filed an appeal. The appeal was filed beyond 
time: 

Held, that in the circumstances of the case the 
appeal should be registered. C. SUDHAKAR RAUT v. 
Sapasiya JHATAP SINGH, 19 O. W. N. 1113 705 


— — S 5—Suficient cause’, mean. 
ing of —Appeal filet with wrong decree—Procedure, 
slack, effect of. 

The words “sufficient cause’ in section 5 of 
the Limitation Act should receive a liberal 
construction so as to advance substantial justice 
where no negligence, inaction or want of bona 
fides is imputable to the appellant. 

Where a memorandum of appeal was accom. 
panied not by a copy of the decroe appealed 
against but Uy a copy of a decree ina connbctéd 
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: case and: where the whole procedure in the case, so far 
:as.thé appellant was concerned, was slack to the 
, utmost extent: , 


' $A Held, that there was not sufficient cause for not 


presenting the appeal within the period of limitation 
, and that, therefore, section 6 of the Limitation Act 
| did nof apply, As GuRPRAsAD SINGH v. Ram SAMAJH 
“Sines, 13 A. L. J 1101. 876 
——— —— —— So IQ. Sch. i1, arts, 
EA, [20-- Deposit in Government Treasuty—Limi. 
OX tation. : uL 

From the year 1886 to 1859, the accounts of the 
Satara "Treasury showed the sum now claimed by 
‘the! plaintiffs-as payable to C, the plaintiffs’ ancestor. 
“In: 1848 - the Satara, Principality became a part of 
the- Bombay Presidency. In 1857 the Collector of 
Satara issued a notice to C's eldest son, S,. calling 
Anpon ‘him’ to withdraw the amount. In 1859, 8 
"applied for the money. Before, however, the money 
could be paid; 8's younger brother objected to pay- 
Sent to S and'asked‘for the distribution of the amount 
\among C's all heirs. In 1860 the Assistant Collector 
'ordefed -that the sons and heirs of C should pro- 
duce.’ certificate of heirship and then arrangement 
would be made to pay them the money: a 

Held, that the order of 1860 as also the notice to 
“Sin 4897 "wad ‘a sutcient™ declaration of trust and 
‘that’ the niney was certdilily vested in the Govern- 
“rifént? Whe! it took over the''Satara Treasüry in 1848 
‘aud the puitpose of the reüit in the name of -C was 
“certainly ‘spécifid and that, therefore, section 10 of 
‘te Liütitation Act did not apply to the cáse: 

Held, also, thatthe plaintiffs’ claim did not fall 
within'Article 14 of the Limitation Act and would 
be ‘within time if? it fell within Article 120, but 
that the case was one to which ‘the bar of museos 
,oould nob be pleaded. Be SECRETARY, OF STATE v. 
BAPUJI MumapEv, 17. Box. L. R. 64'; 39 B. 572- 


ae 277 
TL —— 5. 14 899, 917 


om — S. TA Withdrawal of a y 
um intiff—Subsequent suit.— Exclusion of time, whe- 
ae Eme Civil Procedure Code Act (V of 1908), 
O. XXIII, vr. Y, 2. m 
Section 14 of the Limitation Act has no application 
tó a case where the plaintiffs suit has not been 
dismissed by the Court, but has been voluntarily 
withdrawn by him on discovery of a technical 
defect which would involve failure. Mi. ARUNA- 
CHELLAM ÜBETTIAR v. LAKSHMANA Aryan, 2 L. W. 
1002; 18 M. L. T. 385; 29 M. L. J. 569 234 


— —— —— Sy IB 917 
——— S. 19—Karta of joint Hindu 
. family, acknowledgment by, of valid—Other members, 
anaes note filed with plaint missing 
: from: Court records-—Copy filed—Suit, if fails —Evi- 
: dence Act (I of 1872), s. 65. ; 
5, the karta of a joint Hindu family, executed certain 
promissory notes. S died leaving a brother H anda 
minor son. H succeeded tothe kartaship and renewed one 
of the hand-notes executed by S. In a suit on the notes 
the plaintiff alleged to have filed the notes with the 
laint but they were missing from the Conrt s records. 
Copies of the notes. were filed and admitted by the 
lower Courts. The debt was not proved to have been 


contracted for any immoral purpose: -+ Eos 


s 
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“+ Held, that, the plaintiff's claim ‘could ‘not fail by 


“terest in account book, if 


(1915 


reason ofthe theft or his inability to produée the 
original documents before the Conrts: 

Held, further, that the debt not being for immoral 
purposes H as the karta of the family was an 
agent duly authorized in this behalf £o ns to give an 
‘acknow edement under section .9 of the Limitation 
Act and that the son of S was bound by the 





‘acknowledgment. C. HAR Prossp Das v. BAKSHI 
BixDESWARI Prosan Sinan, 19 C, W. N. 860 . 30 
— — s. 20 318° 


rtm —- S. 2O—Payment towards in- 

terest—Intention, PN . 

In order to save limitation under section 20 of the 
Limitation Act, 1908, the payment towards interest 
mast be the payment of interest ng such, that is 
to say, the debtor should, pay. the amount with the 
intention that it should be paid towards interest 
and there must be something to indicate such an 
intention, U, Be. Noa Twe v NGA Ba, U. B. 
R- 1915; IT, 80 {01 


c ooo mm S. 2O— Saving of limitation ~ 
“+ Payment of interest —Proof necessary— Debiting in- 
sufficient—Payment in- 
- -veduction of debt, if saves limitation. 

‘To avoid the.bar of limitation ina suit for the 
recovery of money due -on-a mortgage-deed,' a 
plaintiff must establish, not only that' there was 
payment within :2 years prior to the date of the 
institution of the suit, bat also that there was either 
an express intimation by the debtor, or proof of the 
existence of circumstances going to show, that the 
payment was on’ account of the iuterest on the 
particular debt sued on. 

In the absence of express agreement, debiting to 
interest in the books of account, cannot be regarded 
as payment of interest, g » 

Payments made by the debtor in reduction of 
the general balance of account against Him, but 
without intimating that any of such payments was 
to be appropriated in satisfaction of the interest 
due on his debt, do not amount to a payment of 
interest as such to save the bar of limitation. Pua 
MUIN-UD-DIN v. MUHAMMAD AHMAD 782 


-- S 20, proviso Payment 
by cheque, if would save Uimitalion-—Contimuous 
account — Cause of ection. 








1f a cheque be delivered to a payee by way of 
payment and is received as such by him, it operates 
asa payment and is an extinguishment to that 
extent of the debt, subject to the condition that if 
upon doe presentation the cheque is not paid the 
original debt revives, 

Such cheque signed by a debtor and given in 
part-payment of the principal and received by the 
creditor as such would save limitation as con. 
templated by the proviso to section 20 of the Indian 
Limitation Act. ‘ 

Where there are dealings between two parties 
which give rise to a continuous account so that one 
item, if not paid. shall be united, with another and 
form one continuoùs demand, the whole together 
forms but one canse of action and cannot be 
divided. C. KEDAR NATH «v. DENOBANDHU SHAHA, 
190 WN, 724 48051043. RE 


* 
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-~ —— —— S 22—Mortyage, suit on, filed. 
within tine—Ad tel defendants, limitation against— 
Estate of mortgagor, liability of. : 


A mortgage, effected on the ?3rdof June 1899, 


became due on demand on the lst January 1900. 
The suit to enforce payment of money was brought 
after the death of the mortgagor, a Muhammadan, 
against his only son, a minor, onthe 23rd of June 
1911. The defendant's guardian urged that the 
mortgagor left other heirs, a widow and two daugh- 
ters. ‘the plaintiff applied, on the 29th of January 
1912, to have them added as parties and they were 


so added on the 12th of February 1912. The added | 


defendants contended that the suit was barred as 
against them under section 22 of the Limitation Act: 

Held, that the addition of parties after the 
expiry of the time for the institution of a suit does 
not: necessarily involve its dismissal under section 
22 of the Limitation Act. 

Held, further, that this suit was not barred 
against the added defendants inasmuch as the money 
was specilically charged on the whole property and 
the property was liable to be sold in satisfaction 
of the mortgage in priority to the satisfaction of any 
interest derived from the mortgagor subseqnent to 
the date of the mortgage. B. Vi&CHAND VAJEKARAN 
Suur v, Konpu Kasam Arar, 17 Box. L. R. 685; 30 R, 
729 18 


RSEN a EE: S. 23. Sch I, arts. 
120, 142 —Property attached under s. 146, Cri- 
minal Procedure Code, suit to recover possession of, 
and for declaration—Limitation—Continwing wrong 
—"Dispassession,” meaning of-—Discontinuance of 
possession,” meaning of—Attachment, ownership dur- 
ing —Continuing énjury —Suit against Mayistrate, if 
maintainable —Specific Relief Act (I of 1877), s. 42 
—Criminal Procedure Code (Act V of 1808),s 146. 
The plaintiffs claimed title to the disputed pro- 

perty by purchase ata sale in execution of a morte 

gage-decree. "hey took possession, but were resisted 
by the defendants. Proceedings were instituted 
under section 145 of the Criminal Procedure Code 
and the Magistrate being unable to satisfy himself 
as to which of the parties was in possession of the 

subject of. dispute, attached it under section 146 

of the Criminal Procedure Code on the 25th April 

1902, In 1904 two suits were instituted by two 

sets of plaintiffs for declaration of their title and 

for recovery of possession. The plaintiffs were found 
to have been in possession when, on the 25th April 

1902, the property was attached by order of the 

Magistrate: 

Held, that the suits, though framed as suits for 
possession, could not be treated as such and’ were 


not governed by Article 42 of the Limitation Act. ` 


Held, further, that the suits were for declaration of 
title under section 42 of the Specific Relief Act and 
there was continuing wrong independent of contract 
within the meaning of section ?3 of the Limitation 
Act and that consequently a fresh period of limita. 
tion under Article 120 of the Limitation Act began 
to run at every moment of the time the wrong 
continued, and the suits were, therefore, not barred 
by time. 

Semble:—Dispossession implies the coming in of a 


person and the driving out of another from posses- 
sion, 
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Discontinuance of possession implies the going out. 
of the person in possession and his being followed into: 
possession ty another. D ote : . 

If the seisin or legal possession is, during the 
attachment of a property under section 146 of the 
Criminal Procedure Code, in the trae owner, the 
attachment cannot be deemed to amount to either 
dispossession of the owner or the discontinuance of. 
his possession within the meaning of Article 142 of 
the Limitation Act. o 

If the act complained of creates a continuing 
source of injury and is of such a nature as to render 
the doer of it responsible for the continuance, then,- 
in cases in which damage is not of the essence of 
the action, as in trespass, a fresh cause of action 
arises de die in diem. | 

No action can be brought against a Magistrate for 
recovery of possession of a property attached by him 
under section 146, Criminal Procedure Code. C. 
BROJENDRA KISHORE, Ror v. BHARAT CHANDRA Roy, 
22 C. L. J. 283 





—— -—————— 8.26: - .528 
——— — e——— Sch. I, art. I I —Order 


passed under s. 238 of old Civil Proredure Code, suit 

to set aside — Limitation. 

Article 11 of Schedule I to the Limitatin Act of 1908 
has reference only to orders passed under the new Code 
of Civil Procedure. Therefore, an order passed in 1905 
under section 288 of the Civil Procedure Code of 
1832 need nob be set aside by a suit instituted 
within one year from its date. M., T. S. SUBBA AIYAR 
Vv. Bu, SUBBA Á1YAR 250 


— —-—— art.14 267,271. 
—— —— -——— — art..20 277 


art. 29—Suit to recover 
value of standing crops cut and carried away—Stand- 
ing crops, whether moveable property— Civil Proce- 
dure Code (Act V of 1908), s. 2 (18) —Immoveable 
property, definition of— General Clauses Act (X of 

1897), s. 3 (23). : 

The definition of “moveable. property” given in 
section 2 (13) of the Civil Procedure Code does not 
govern the provisions of the Limitation Act. 

"[mmoveable property" as defined in section 8 
(25) of the General Clauses Act, 1897, includes stand- 
ing crops. A suit, therefore, to recover the value of 
such orops wrongfully cut and carried away is not 
a suit for the recovery of compensation within 
the meaning of Article 29 of the Liniitation Act. M. ^ 
DEVARASETTI NARASIHAM v. DEVARASETTI VENKIAH, ^ 
18 M. L. T. 532 t B 


a ee arts. 30, 31, 1 T 5— 
Railway Company, goods consigned to—-Non-delivery 
— Suit for compensrtion-—Limitation—Cause of action, 
—Üommon carrier, liability of—Special contract, 
effect of. : VIE OG p 
The plaintiff sued the Great Indian-Peninsula 

Railway Company on the 27th April 1014 for ^ com. 

pensation in respect of a consignment of gréase 

booked on the ard Janvary 1913 from  Belangán[p 

(Agra! to Nagpur at owner's risk. The plaintiff: 

alleged that.the cause of action arose on or befits -‘ 

the 26th January 1913 and that the Company was. 








—— — 





— t 
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liable for non-delivery of the consignment, inasmuch 
as its employees had been guilty of. wilful neglect 
not covered by the risk-note taken from the con- 
signor. undér sub-section (2) (5) of section 72 of the 
indian Railways .Act, 1890. The Company pleaded 
that .the suit was barred under Article 31 of the 
Limitation Act and that the risk-note protected it 
iability: 
Beh bu Ande 31 of Schedule 1 to the Limi. 
tation Act, 1908, and not Article 30 or Article 116, 
lied to such a suit," ` 
“Para, further, that the time for delivery must be 
a rengonable time afier the goods were made over 
to the Company. . . : : 
Semble —A common carrier by entering into a 
special contract limiting his liability does nob cease 
to fill that character. N. Att MOHAMMAD v. GREAT 














INDIA PENINSULA Ry. Oo, JIN, L. R. 174 474 
ee art, 3l 474 
ALL -——— art. 44 811 
— ——— ——— art. 49 335 
—— Á——À art, 75 |: 672 





— —M —r- arf, 75 Instalment 
Bond — Test of limitation —Liberhy to creditor to sue 
on failure to pay at stipulated time— Time from 
zwhen 4üns. 


aIn‘a suit on an instalment bond on default of pay- ` 


ment of an instalment the test whether or not the 
period of ‘limitation begins to run is—-has the payee 
or obligee a right to file a suit forthwith for the prin- 
cipal remaining due if he so chooses? 

Where an agreement provided for payment of 
the principal within 12 months with interest payable 
every month or in case of failure, two months’ interest 
together; and permitted, the creditor, in default 
of payment of the principal on the stipulated date or 
of monthly intorest or two months’ interest together, 
to file a suit immediately for the recovery of the 
whole amount: - 

Held, that the limitation began to run from the 
date of the default in the payment of two months’ 
interest together. S VisHINDAS  WADHURAM ~. 
Horomat Ditomat, 9 S. L. R. £0 479 


Aart.91-—Sale-deed. giv. 
ing mo present interest in property—Smwt to set aside 
deed on ground of fraud—Starting point of limitation. 
A suit to set aside a sale-deed on the ground of 

fraud, where the deed does not give any present 

interest, in the property is within time if brought 
within three years from the daie of the defendants’ 
attempt to take unlawful possession of the property. 

Mag BUKRANANIÀ PILLAI v KUPPAMAT 106 




















- art. 109 804 
— — — - art. !15 3°5,474 
i ee oe art. 116 - 394 








art. 1£6—Covenant of 

title, Jamages ‘for breach of —Damages, suit for— 
Limitation, when begins to run, 5 

A.breach of a covenant for title -caused .by the 

absence of right contracted tor jis entire and 

complete. at the time of the execution of the cou- 

veyance; and, therefore, the Statute of Limitations 
3 


— — 
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Limitation Act—(1908!—contd. 


in such a case in the absence of fraud begins to 
run in the cuvenantor’s favour as from the date 
of the execution of the sale-deed. PiRBHU v. WIZIRBI, 
1l1N.L.R.186 - . 877 
art. 116, 1OS---3.,¢. 
gage, usufruciuary—Possession not deli: ered—8Suit for 
profits and possession. of mortgaged property ~ Limi- 
tation. 








. Where a usufrnotunry mortgagee sued for posses- 
sion of the mortgaged property within six years of 
the date from which he was to have received posses- 
sion and also claimed mesne profits for the same 
period on the allegation that the mortgagor had 
never given him possession in accordance with the 
terms of tho deed, the mortgage-deed being a regis- 
tered one: y 

Held, that the claim for profits was in substance one 
for compensation for breach of a contract in writing- 
registered and was governed by Arficlo 116, and not 
by Article 109, of the Limitation Act. Aa NinBHAI^ 











SINHA v. TULSI RAM £04 
—— — art. 120 335. 
—— —— —  art* 120—58uit based òn- 
award, 


M - 


A guit based on an award cannot be considered fox 
bea suit on a contract and is governed by Article 120 " 
of the Limitation Act. Wl, SoMASUKDARAM CHETTY 
v, RANGAS:MI IYANNGAR cls 


art, 121 —Encunbrance, 
meaning of — Adverse possession for statutory 
period before sale, of encumbrance—Assam Lund 
antl Revenue Regulation (1 of 1886), s. 70. 


An interest acquired in an estate by adverse 
possession for the statutory period before its sale 
under section 70 of the Assam Land and Revenue Re- 
gulation, 1886, is an encumbrance within the mean. ' 
ing of Article 121 of the First Schedule to the Limi- 
tation Act, 1908. C, Prassnna Kumar Durr 
TURKAYASTHA V. JANENDRA Kumar DUTTA 601 
—— — —-- art 1 32— Mortgage. 

deed —Option of mortgagee to sue on failure to pay 

interest or at his pleaswre - Starting point of limtta- 

tion. Y 








A mortgage-deed dated 8th December 1895 provid- 
ed that the mortgage could be foreclosed at the end óf 
three years, that the mortgage-debt was to carry. 
Rs 31-5-0 interes thalf-yearly tobe paid half-yearly and - 
thatif two periods of six months elapsed without iñ- 
terest bein paid, the mortgagee wastohave the option 
of maintaining the period of the mortgage and suing 
only for the interest or of cutting short the mortgage 
(miyad-i-rahn fiskh karker) and suing for the whole 
debt, principal and interest. No interest was ever 
paid. The ‘suit was instituted on 17th April 1909. The 
defendant pleaded limitation: d 


Held, that under Articole 132 of the Limitation Act, 
the period began to run from the time when the, 
money sued for betame due, mz, 8th December 
189A, and that, therefore, the suit was barred by time. ` 
P SHAM SUNDAR v. ABDUL AHAD, 153 P. W. R. 
395 ý . 808 A 


—— —— ——- ärt" 134 267. 
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Limitation Act—(1908)—concla. 
Sch. I, arts, 134, 144— 


Adverse possession—-Co-parceners, possession of one, 
' possession of others—Possession hostile at com- 

mencemeni—Accrual of peaceful title before com- 

pletion of adverse possession, ¢ffect of—Possession 

— Title. 

On the suit of one of two reversioners, a sale 
was declared to be a mortgage in 1885 and the 
plaintiff was given, a decree to redeem the property 
after the death of the widow in case she died with- 
out redeeming it. 1n 1898, the purchaser, whom the 

. decree had declared to be a mere mortgages, sold the 
property to the other reversioner and pub him in 
possession. On the widow’s death in 1900, the said 
two reversioners were the only heirs of her husband. 
When in 1912 the former sued for redemption of the 
property, the latter pleaded adverse possession from 
the date of his purchase: . 

Held, (1) that although the possession of the 
defendant reversioner when it commenced in 1803 
was hostile, yet it ceased to be so in 1900 when on 
ihe widow's death succession opened to both the 
reversioners; 

(2) that on the death of the widow, the defendant 
must be deemed to have held the property on behalf 
of the plaintiff as well; 

The possession of one co.parcener or co-owner 
cannot be adverse to the other until the latter 
is notoriously excluded by the former. 

The possession should be prima facie attributed 
to a lawful title. M. VELAYUTHAM PILLAI w 
SussAROYA PILLAI, 2 L. W. 989; 18 M. L. T. 424; 

















(1915) M. W. N. 878 398 

- art. 141 290 

—— —— ——— —— art. 142 242,965 
—— ——— ——— art, 144 

—— ———— art. 158 536 

— —— —— —— art. 171 697 

——— art i78 899 

















art. 179, s. 12— 
Application for leave to appeal to His Majesty— 
Limitation, from what date to be computed —Time 
requisite for obtaining copy of decree, if excluded. 

In computing the period of six months under 
Article 179 of the Limitation Act provided for an 
application for leave:to appeal to His Majesty in 
Council, an applicant is entitled under section 12, 
clause (2), of the Limitation Act, to exclude the 
day on which the judgment complained of was 
pronounced and the time requisite for obtaining a 
copy of the decree. 

Section 12 (2) of the Limitation Act is general and 
applies to all applications for leave to appeal As 
Ram SanUP v. JaswANT'Rar 18 A. L. J. 1114. 906 
: — art, 182— Application 
for execution by some of decree-holder's legal repre- 
sentatives not purporting to be on behalf of others, 

whether saves Limitation. i 

An application for execution of a decree by 
some of the legal representatives of a decree-holder 
is covered by Explanation I of Article 182 of the 
Limitation Act and saves limitation in favour of 
all the legal representatives even though it does 
not purport to be on behalf ofall. M- Vasupe- 
VAPATTA JOSHI v. NARAYANAPANI GRANI, 18 M. L.T. 
. 617 è - 853 
art. 182 (2) . 426 





e> waman — 
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Madras Abkari Act (I of 1886), s. 56 
(D)—License for sale of arrack 32 degrees under 
proof, sale in breach thereof —Adulteration— Allow- 
anceof 2 per cent. for wastage under r. 229, Standing 
Orders of the Board of Revenue how far defence— 
Standing Orders of Bourd of Revenue, v. 229, scope 
of—Abkari prosecution—-Technicality of offence, 
achether can be considered by Court 
Rule 229 of the Standing Orders of the Board of 

Revenue, which directs Abkari officers to allow 

wastage in bottling up to 2 percent. is only a 

departmental rule for the guidance of its subor- 

dinates, the margin of 2 per cent. being fixed as an 
allowance for evaporation in cases where there is 
reason to believe thatthe diminution in strength 
is due to natural causes. Itcannot be construed to 
mean that licensees can adulterate arrack so long 
as they do not exceed 2 per cent. over the strength 
mentioned in the permit 

The rule not having been made under section 60 
of the Madras Abkari Act, 1856, has not the force of 

Jaw and cannot be read as part of the Act 
Under section 55 (b) of the Abkari Act, an offenco 

is committed the moment a person sells arrack 

below the strength specified in the permit, no matter 
what the cause of the variation may be. The fact 
that the offence is only technical, is not a matter 
for the Court, but one for the officers instituting 
the prosecution M. In re Damopara NAIDU, 2 bL, 
W. 1120; 16 Cr. L. J. 80 656 


Madras Civil Courts Act (IH of 
1873),8. i4 104 


Madras Civil Rules of Practice 
(Mofassil), r. $4 §02 


312 


pani 





Madras Court of Wards Act (I of 

1902), ra 58—Remission of interest on arrears 

of rent— Manager, power of. 

In cases of remissions made by the Manager 
appointed by. the Court of Wards but not included 
in those specified in rule 58 of the rules framed by 
the Court of Wards under the Court of Wards Act, 
itis for the party relying upon the remissions to 
prove that the Court of Wards had specially autho- 
rized the Manager to grant them. Ni, MADHAVA 
BHUMI Santo v, RAMACHANDRA MARDARAJ 468 


Madras District Municipalities Act 
QV of 1884), s. 250 (1) (à), rules under, 
r, 4, note I= Duty of Chairman to register voters-— 
Acting “in good faith," meaning of—Liability in 
damages — Test. 

The plaintiff firm applied to the Chairman of the 
Municipal Committeo that the name of its represen- 
tative be registered as a voter. The application was 
rejected and the firm's representative was not 
allowed to vote at the election. Tho plaintiff sued 
for damages: 

Held, |1) that the real test to determine whether 
the Chairman was liable or not on the ground that 
the name of the firm was not clearly described in the 
register of voters, was whether he when he passed 
the order was acting "in good faith" which implied 
“due care and diligence;” 

(2) that inasmuch as the Chairman was himself 
responsible forthe ambiguous ontry in the register, 
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Madras District Municipalities Act 
—econold. 


it was his duty to hold an enquiry if he entertained 
any doubt as to the identity of the firm's represen- 
tative; f 

(8) that since he had rejected the plaintiffs’ 
application without good cause he was liable in 
damages. Me DnavivAM PILLAI v. CRUZ FERNANDEZ, 
29 M. L. J. 704; 18 M. L. T. 618 322 


Madras Estates Land Act (I of 

1908), s. S—" Estate" — Grant of whole village as 
< inam — Proof. 

Where a village granted as an inam contains minor 
mams and vyotwari holdings and the question 
is whether the village as & whole was granted 
as an inam or only a portion of it, the fact that it was 
treated as a wholé inam village at the Inam Settlement 
and the Revenue Authorities themselves subsequently 
recognized it as such, is a clear proof that the whole 
village was granted as an inam and is an "estate" 
within the meaning of Act I of 1908. WI, KASTURI 
AIYANGAR v. GULAM GHOUSE SAHIB 791 


S. B—“Rent,” meaning of 
— Suit to recover rent for land let for building houses 
Jurisdiction —"Terayati" land, meaning of. 

Money due for occupation of land let for the 
purpose of building houses is not "rent" within the 
meaning of section 8 of the Madras Estates Land Act, 
and a suit to recover it is cognizable by the Civil 
and not by the Revenue Court. 

The term “jerayati” is applied indiscriminately 
both to “cultivable land” and “imam land," and does 
not necessarily mean land Jet for agricultural 
purposes. M, RAMAOHANDRA Marparasa DEO v. 
Duxko PODHANO 852 


ss. 3 (5), 5, B3, 

LIL, 112--Persow entitled to arrears of vent, if 

land-holder-—First charge on holding, right of— 

Land-holder out of possession, whether can attach 

holding— Remedy open to him. 

A. person to whom arrearsof rent are due is a “land- 
holder” notwithstanding the fact that his estate has 
terminated, but he has not a first charge on the 
holding. He can distrain the moveable property 
or the trees on the holding of the defaulter but is 
not entitled to attach the holding itself. Wa SUNDA- 
RAM Iyer v. KunaATHU Aryur, 2 L W. 867; 18 M. L, 
T. 316; 29 M, L. J. 505; (1916) M. W. N. 731 8I 


———— —— Sy 5 BI 


——— — S. FY (3)-— Landlord and 
tenant--Eatra charge for vanpnyir claimed—Long- 
continued course of payment—Contract to pay— Pre- 

swmptton. . 

It cannot be laid down as a general rule that in 
all cases where there has been a long continued 
course of payment of an extra charge for ranpayir, 
a contract to pay it must be presumed. MM, 
ARUNACHELUM ÜHETTY v. SYYAD AHAMED AMBALAN, 
2 L. W, 1117; 19 M. L. T. 1?8 539 


Ch, IV, S, 52—<Agree- 
ment lo pay enhanced rate entered into before Act 
came into force-—Paiios and muchilikas eaghanged 
under Rent Recovery Act, whether binding on tenant 
after Estates Land Act came into force. 

An agreoment to pay an increased rate of rent 





M M — 
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Madras Estates Land Act—contd. 


entered into before the Madras Estates Land Act 
came intoforce by a person who wasa yearly tenant 
does not bind him after the Acb came into force, 
as his status is changed by the Act. 

Section 52 applies only to pattas and muchilikas 
exchanged since the Act came into force and no 
retrospective effect can be given to that section so 
as to bring within its operation pattas and muchilikas 
executed under the Rent Recovery Act, VIII of 1865, 
and tenable for a year only. Ms BAJA or PITHAPURAM 
v. JONNALAGODDA VENKATASUBBA Row, 18 M.L. T. 
348; (1915) M. W. N. 813 93 





S$. 53, III, 112 
3 8l 


> S, 151, score of—Relief 
under s. 161, when granted—OCircumstances to be con- 
sidered. 

Section 151, Madras Estates Land Act, is intended 
to give the landholder a right to sue for the reliefs 
mentioned therein only when the holding asa. 
whole is rendered substantially unfit for agricultural 
purposes by the acts ofthe ryot committed on the 
whole or on any part of the holding. 

Inarriving at a decision as to whether the holding 
as a whole is so rendered unfit by the acts of the 
ryot on any part of the holding, reference must be 
had to the circumstances of individual cases, to 
the size of the holding, tothe area withdrawn from 
actual cultivation and to the effect of such withdrawal 
upon the fitness of the holding taken as a whole for 
profitable cultivation. Mi. Navanna Vena RAMA 
OnErTY v. ARUNACHALAM ÜHETTIAR, 18 M. L. T. 349; 
29 M. L, J. 724; (1915) M. W. N. 801 98 


————— — — SS, 151, 152-— Tenant 
committing act of waste on holding rendering it unfit 
for agricultural purposes-—-Liability to pay com- 
pensation—Relationship of landlord and tenant, 
whether subsists—Sutt for ejeciment. 

Under the Estates Land Act, it is open to the 
Courts to award compensation in lieu of ejectment 
in all cases of’ waste; but the payment of com- 
pensation does not put an end tothe relationship 
of landlord and tenant existing between the parties. 

Where in a suit for ejectment by the trustees of 
atemple, on the ground that the defendants had 
erected a building-on a portion of the holding and 
had thereby commitied an act of waste, it was found 
that the holding as a whole had been materially 
impaired for agricultural purposes and rendered sub- 
stantially unfit for such purposes: x 

Held, that the defendants could not be evicted but 
that they must pay compensation to the plaintiffs for 
the injury to the holding and continue to hold 
the land and tho building thereon subject to the pay- 
ment of the rent originally agreed upon. 

Per Sheshagiri Aiyar, J.—The damage to which a 
tenant renders himself liable is not for the value of 
the right which the landlord has in the holding, but 
for the wrongful act which the tenant has committed 
on the property. Mi. SANKARALINGA MOOPANAR v. 
SUBRAMANIA Pitta 20 M. L. J. 514 273 
—— 8.152 273 
ss. 189, 213—Suit 
fer damages for illegal distraint by tenant holding 
under ryotwari fenure—Jurisdiction—Interpretation 
of Statute. 

















— MO 
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A. guit by a tenant of a ryotwariland-owner or of 
any sub-tenant of such for damages for illegal 
distraint of moveable property, growing crops or the 
produce of land or trees, iu a defaulter's holding is 
exclusively triable by a Revenue Court. 

Section '80 of the Estates Land Aot read with 
section 218 (1) has the effect of taking such suits 
ont of the jurisdiction of Civil Courts, which can be 
exercised only where the suit is for other reliefs such 
as injunction, declaration, possession, etc. 

Obiter dictum (Wallis, C. J.)—The creation of a 
new jurisdiction does not affect previously existing 
jurisdiction in the absence of express provision. Wf. 
NABAYANASWAMY ÁIYAR V, VENKATARAMANA ÅIYAR, 29 


M. L. J. 607; 18 M. L. T. 426; 2 L. W. 1087; (1915) 
M, W N.921 326 
- s.213 326 











Madras High Court FeeRules, 1902, 
r. 17, nature of —Provisions to be strictly pursued 
Order under rule, when to be made. 

Rule 17 of tho Madras High Court Fee Rules, 1902, 
which provides that when the costs of an interlocutory 
order arenot paid allproceedings inthe suit or matter 
may be stayed or set aside, is a highly penal one and 
should be strictly pursued. An order under that rule 
can only be made on a summons in Chambers or on 
the hearing of an application by the party in default 
and not at the-final hearing, Ma MURUGESA ONET 
v, ARuMUGA CnuzrTL, 2 L. W. 1205; 18 M. L, T. 601 


923 
Madras Planters Labour Act (1 of 

1903), SS. 24, 35—Power of Magistrate to 

issue repeated directions—Conviction for disobedience, 

whether bar to subsequent action“ Failure to account 
for money advanced,” meaning of. 

There is no limit to the number of repeated 
directions which may be issued under section 35 of 
the Madras Planters Labour Act or to tho number 
of prosecutions and convictions which may follow in 
default, ` . 

Action taken under section 35 -of the Madras 
Planters Labour Act does not put an end to the 
contract and is, thereforo, no bar to a second trial and 
conviction for disobedience to a direction to fulfil it. 

Per Ayling, J.~-The words “fails to account for the- 
money advanced to him” mean simply this: failure 
to either supply labour . equivalent ‘to the advance 
received or to refund any balance of the advance for 
which he is unable to supply labour or to prove that 
it has been legitimately expended M. N..O. WHITTON 
v. Mamman Maistry, 2 L. W. 1089; 18 M. L. T. 511; 
18 Oz. L. J. 777 377 


—— s. 35 377 
Madras Regulation XXV of 1802, 


S. 4—Inam—Jodi payable by inamdar te zemindar 
_ whether excluded in firing peishcush—Resumption 

and levy of full assessment by Government, if takes 

away liability to pay jodi. 

Under section 4 of Madras Regulation XXV of 
1802, what was excluded from consideration in 
fixing the permanent assessment payable by a 
zemindar, was not the jodi payable by an inamdar ` 
to axzemindar but the difference between the jodi 
and the proper assessment claimable from the lands 
if they had not been granted in inam. The 
Government reseryed. its powers’ to deal with 
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this difference only and not with the jodi itself. 
The resumption of a service inam and the levy of 
full assessment by the Government thereon, does not 
take away the liability of the inamdar to pay jodi to 
the zemindar. Wis: ADAPAKA BAPANNA v, INUGANTI 
Basacopata, 2 L, W. 1212 813 


Madras Village Courts Act. (1 of 
1889), s. 24—Person holding vakalatnamah, 
appearance by—Privilege denied—Suit to declare 
right, maintainability of. 

Under section 24 of the Madras Village Courts 
Act, any person holding avakalatnamah from a 
party may appear and plead in a Village Conrt; 
and there is no provision in the Act for debarring 
any one from this privilege. 

Where this privilege is denied by an illegal 
order passed by an officer, a right of action to 
have that right declared exists in common law, 
if not under seotion 42 of the Specific Relief Act. Me 
MUCHIRAZU RAMACHANDRA Row v. SECRETARY oF 
STATE 


Maintenance. See HINDU Law. 
Agreement, construction — of— 
Hindu widow agreeing with her husband’s reversioner 
to lead chaste life Maintenance, forfeiture of— 
Second appeal—Finding of fact-——Punjab Courts Act 

(XVIII of 1884), s. 44, 

Where a Hindu widow who executed an agreement 
in favour of her husband's reversioner io the effect 
that she would lead a chaste life throughout the 
period of her residence in her deceased husband's 
house and receive maintenance allowance so long 
as she remained chaste, has taken .to a life of 





ee 





- immorality, she forfeits the right to maintenance, 


A finding that the woman has taken toa life of 
immorality, cannot ba interfered with in sccond 
appeal. P, Tara Deyr v. DHANPAT Rat, 150 P. W, 
1t. 1915 797 


Malabar Law—Qift of land to wife alone— No 
words of conreyance to children-—Absolute interest — 
Makkalapaanpya. 

Where à husband made a permanent lease of liis 
properties to his wife, the deed containing no 
words conveying the estate to the children, and ihe 
wife executed a deed of gift in respect of ihe 
major portion of these properties in favour of her 
two daughters, one of whom sold some of the pro. 
perties which fell to her share to a third party; and 
a suit was brought by the daughters’ children for a 
declaration that the alienation was not binding 
on them: 

Held, (1) that the donor intended to give an 
absolute estate to his wife; 

(2) that the gift by the wife to her daughters 
conferred an absolute right on them and the 
plaintiffs had no right. to contest the alienation. 
WM. Duss BHANDARY v, VENKU BHANDARI 854 

- ——— Kanom mortgage with covenant 

for perpetual renewal- Intention—Clog on equity of 

redemption—Denial of jenmi's title—Forfeiture— 

Statements of deceased persons not made in course 

of business, admissibility of~Evidence Act (I of 

1872), s 82 (2). 

A kanom mortgage, with a covenant for perpetual 

newal, is rather a perpetual kanom than an 

dinary mortgage with a clog on the equity of re. 
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demption and is, therefore, not invalid. The kanomdar 
in such circumstances does not forfeit his kanom 
mortgage by denying the jenmz?'e title. 

Mere assertions of title as owner by a person 
having rights in lands of a very substantial kind 
should not necessarily be treated as denial of the 
title of a landlord whose rights are of an attenuated 
character. 

Statements of deceased persons nob made in the 
usual course of business are not admissible in 
evidence under section 32 (2) of the Evidence Act. 
M, KonaANGORATU RAMAN NAYAR v. KANNOTH, 2 
L. W. 941; (1915) M. W. N. 793 184 
Muhammadans following Maru- 

makkattayam Law-—-Custom of affiliating strangers 

to tarwad, whether valid. 

The custom of affiliation prevalent among Hindus, 
who follow the Marumakkattayam Law, if proved 
to exist among ‘the Muhsmmadans, following the 
same law, must be upheld. Ma MAMMU v, MUHAMMAD 
Kurri 385 














—— 





Tarwad property—Kornavan— 
Junior members, right of, to pledge tarwad property 
~—Necessity —Motive—Lender, right of, to proceed 

against tarwad property. 

The Ist and 2nd defendants, who were members of 
a tarwad, agreed with the plaintiff to pay a certain 
remuneration for assisting them in a litigation 
concerning the tarwad property. The Ist de- 
fendant who thereafter succeeded to the 
management of the estate, compromised the suit. 
The plaintiff was not consulted with regard to the 
compromise, nor was the 2nd defendant a consenting 
party. The plaintiff, however, was informed not to do 
anything in connection with the suit. The suit 
was consequently dismissed. The plaintiff sued for 
the remuneration stipulated: 

. Held, that, in the absence of proof that the defend- 
ants acted in the best interests of the family and 
that there was necessity for promising a large 
remuneration, the defendants had no authority to 
bind the family by the agreement. 

Per Wallis, C. J.—-Though tbe harnavan has the 
exclusive right of management he does not hold 
only for himself, but for himself and all the other 
members of the tarwvad and, therefore, to some 
extent in a fiduciary capacity and it is competent to 
the members next in seniority not only to sue for 
his removal but also tosne for a declaration that an 
alienation made by him is not binding on the tarwad. 

Per Seshagiri Aiyar, J.—In a Malabar tarwad, unlike 
ina joint Hindu family, there is no right to proceed 
against the share of the’ alienating member and a 
member of the tarwad is not competent to pledge 
the oredit of the others. 

Where the tarwad is in its normal state, the karna- 
van alone is competent to pledge the tarwad credit 
but where the acts of the karnavan are such as to 
seriously endanger tarwad propexty the, junior mem- 
bers have power toact on behalf of the tarwad 

If itis proved in a case where the junior members 
have pledged the tarwad property that the money was 
advanced and utilized for protecting the property 
from malversation or mismanagement, the lender 
has a claim on the tarwad for the loan. WI. RAJA 
OF ARAKAL v. CHURIA Kunal Kannan, 29 M. L. J. 
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Malicious prosecution—Causing or ‘pro. 
curing another to be prosecuted—Suit for damages, 
maintainability of. 

A person who causes or prooures another'to be. 
prosecuted is liable notwithstanding the intervention 
of some other person as the direct or technical 
prosecutor; it can make no difference whether the 
other person is or ig nol an officer of the law, 

Whero, therefore, in a suit for damagos for 
malicious prosecntion, it appeared that the defendant 
did not seb the law in motion against the plaintiff: 

Held, thatthe plaintiff was not. entitled to any 
relief. MWe MANIKAM MUDALIAR t. KUMMALANGUTTAY 
Munuswaml, 29 M. L, J. 694; 18 M. L. T, 600; Dd 
M, W. N. 911 246 


— aana 





» damages for, suit for- 
Proof essential—Damages, when awarded—Principle, 
In an action for malicious prosecution, the plaint- 

iff has to prove first that hé was innocent and that 

his innocence was pronounced by the Tribunal before 
which the accusation was made. 

Amanis not to be mulcted in damages merely 
because he fails to prove anothers guilt, nor is a 
man to receive compensation merely because 
there isa reasonable doubt about his guilt; if there ` 
is any doubt about his innocence, he failg to prove 
the absence of reasonable and probable cause. 

A man is acquitted in a criminal case if there is a 
reasonable doubt as to his guilt, bub a Civil Court 
will not award him compensation in a ‘subsequent 
snit for damages for malicious prosecution unless ib 
has not only itself no reasonable doubt as to his 
innocence but considers the prosecutor either had, 
or should as a reasonable man have had, none 
either, Lo B. Mo THA Hra v. Moxntas 324 





——— ~- of manager of undivided 
Hindu family Cause of action, whether survives to 
remaining co-parceners 


Mandamus. See Speciric RELIEF Act. 
—Omission of quatified candidate’s 
name from Election Roll—Mistake of Returning 
Officer — Jurisdiction of High Court to interfere 








Marriage, See Hindu Law. 
Merger. See MORTGAGE, 


Mesne profits—Decree for possession with mesne 
profits—Possession delivered late in season—Judg- 
ment-debtor, liability of —Interest on mesne profits 
after three years—Discretion. 

Ina decree for possession with mesne profits, 
if the judgment-debtor surrenders possession, 
he can claim non-liability for mesne profits only 
if such possession was given up sufficiently 
early in-the season to enable the decree-holder to 
cultivate the land and raise crops thereon. 

It is discretionary with a Court to award interest 
on mesne profits beyond three years from the date 
of the decree. M. Naina PILLAI MARACAYAB v, 
AnuMUGA MUDALY, 2 L. W. 1120 38 


s liability for — Person in illegal 
21I 








occupation 
Minor—Mother evecuting mortgage of minor's pros 
perty- —Document not purporting to be executed by 
mother as guardian—Property described as belonging 
to minor and registered in mother's name as guardian 
—(Üonstruction of deed—-Suit by minor to set aside 
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Minor—concld. 


. mortgage-deed—~Limitation Act (IX of 1908), Seh. I, 

Ast. 4 V. 

The mother and natural guardian of a Hindu 
minor executed a mortgage of immoveable properties 
belonging to him. The document did not parpoct 
to be executed by her as the guardian of her 
minor son, but the mortgaged property was described 
in the document as having been registered in 
her name as the guardian of her minor son: 

Held, that the’ document was one executed by 
the mother not in her individual capacity but as 
the guardian of her minor son and that a suit 
brought by the minor more than three years after 
he attained his majority, to set aside the mortgage, 
was barred by limitation, IV, VELAYUDHAN PILLAI 
v. PERUMAL Naroxer, 2 L. W. 1210 


Mortgage by conditional sale —Foreclosure pro- 
ceedings—Notice, service of, on de facto guardian 
of minor mortgagor, whether sufficient —Considera.- 
tion, receipt of, denial of —Burden of proof 212 

—— oem Construction of document — Permanent 

lease ~Equity of redemption, clog on. 

A document styled a patta contained inter alia the 
following:— 

“Thirty years ago I had taken from you Rs. 150 
and in lieu thereof executed two bonds mortgaging 
with. possession my agricutural land (jirayat)...... 
From that year the jirayat has remained in your 
possession’ and was cultivated by you. Now I 
execute a new bond for those rupees and agree that 
in lieu of those rupees, you may take the produce of 

~ the jirayat.... The field hasbeen given in your posses- 
sion from to-day, there will be no interest and I will 
claim no produce. When I or my heirs pay the whole 
amount mentioned, you may receive it and continue 
to cultivate the field for ever from this day. After 
payment to you ofthe whole amount of this bond, 
you shall pay Rs. 8 per annum on account of rent of 
the field in perpetuity from generation to generation:” 

Held, tho document was’ an usufructuary mort- 
gage-deed and ‘that the stipulation in the deed 
that after the mortgage-money was paid off, the mort- 
gagee would remain in possession as perpetual lessee 
on payment of a yearly rent, was aclog on the 
equity of redemption. N. DAOLAT Rar v. SHEIKH 
OHAND, 11 N. L RB. 180 869 

- Document not enforceable as mortgage, 

whether admissible for collateral purpose 128 

T ——- by Hindu father—Suit by minor son for 

declaration that ib shall not affect his rights—Son 
meanwhile becoming Muhammadan—Suit, if main- 
tainable—Alienation for immoral purposes— Burden 
of proof 476 

- Mortgage-debi, transfer of —Covenant, im- 
plied, for title —Breach of covenant for title — Suit for 

damages, maintainability of—Cause of action, when 

avises—-Tranafer of Property Act (IV of 1882), s. 55. 

There is no implied covenant for title on a trans- 

fer of a mortgage-debt, as it can hardly be regarded 

og a transfer of ownership of immoveable property. 
Therefore, in such a case t suit to recover damages 
for an alleged breach of covenant for title is not 
maintainable, The cause of action for a suit for 
damages for breach of covenant for title arises on 
the execution of the conveyance. Ma SAMU PATHAN 
v. OHIDAMBARA -ÜbAYAN, 20 M. L. J, 454; 2 L. W. 
918 ' 179 
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Mort zag e—contd. 


— ~~ Occupancy tenant—Morigage of holding 
before Agra Tenancy Act (II o 19011-—Relinquish- 
ment by mortgagor, effect of. 

An ocoupancy tenant who prior to the coming 
into force of the Agra Tenancy Act, 1901. mortgaged 
his holding for consideration and in a genuine way, 
and pot the mortgagee in possession, cannot enter 
into & bargain with his zemindar so as to socure 
some collateral advantage for himself as considera- 
tion for the relinquishment of his holding, to the 
prejudice of the mortgagee whom he has himself 
put in possession, A, SHEO MANGAL BINGH v, REDU, 
18 A. L. J. 1137 914 


Verbal mortgago —Subsequent document 
—Oral evidence admissible to prove transaction 

87 
Deed —Option of mortgagee tosue on 
failure to pay interest orat his pleasure - Starting 
point of limitation 808 


— — Redem ption—Clog on equity of 
redemption 1&4 




















—— by owner of share in equity 
of redemtion or by person having iuterest in por- 
tion of mortgaged property, if allowed z30 


—— suit for—Burden of proof 
— Court's duty in such cases. 





In a suit for redemption, the plaintiff when he 
is put to strict proof and is out of possession, must 
stand or fall by the -strength of his evidence and 
cannot depand upon the weakness of his adversary’s 
case. In such cases it is absolutely wrong to deal with 
the case of the defendant first and prove it to be 
worthless and then turn to that of the plaintiff, 
The Court should see whether the plaintiff has dis. 
charged the burden lying upon him; his case can- 
not be held to be true because the defendant has 
failed to prove his defence. L, B, La AUNG «v. 
Mavxa So 885 


s suit fur—Mortgage-deed 
in mortgagee’s possession—Oral evidence, admis- 
sibility of 

















— s Simple-—Lease of property Lypothe- 
cated to mortgagee—Construction of documents— 
Assignment of rent—Rent, if debt—Chose in action— 
Transfer of Property Act (IV of 1882), s. 6. 

In 1898, a simple mortgage was executed of 
certain properties by the mortgagor. In .904, he 
executed a lease of the same to the mortgagee and 
directed him to apply the rent payable under the 
lease towards the interest due under the mortgage- 
bond executed in 1898: 

Held, that the two transactions must be deemed 
to be independent of each other and the simple 
mortgage was nob converted into » usufructnary 
mortgage on the execution of the lease. 

An assignment of rent due under n lease is, 
unlike mesne profits, not opposed to section 6 of 
the Transfer of Property Act: itis a fixed amount 
and isa debt included in tho term ‘chose in action’ 
WM. CHIDAMBARAM PILLAL v. Doraiswamy CHETTY 

, 473 

Simple mortgagee, rights of 

—Trespasser  dispossessing mortgagor — Possession, 

whether adverse to mortgagee, 





.* 


. 
+ 


1070 i INDIAN CASKS. 


Mortgage—conold. 


The possession of a trespasser who has dispossessed. 
a mortgagor, the mortgage being simple, is on 
adverse to the simple mortgagee and his rights as 
mortgagee do not become extinguished by the tres- 
passer’s possession for more than twelve years. M. 
VivaPURI v. SONAMMA Bor AMMANI, Z0. M. L. J. 645; 
2L. W, 1080; (1915) M. W. N. 927; 18 M. L. Tu 

r EA 

— ~ Subrogation-Satisfaction of 

charge undertaken to be satisfied—Fraud committed 

in respect of existence or satisfaction of prior 

charge—Contract, stranger to, when can claim per- 
formance of. 

The doctrine of subrogation does not apply when a 
person simply performs his owa obligation or 
covenant and pays off a charge which he has under- 
taken or is bound to satisfy. Ifa person purchases 
a property subject to two mortgages, retains a 
portion of the purohase-money for payment to the 
mortgagees, but pays the first incumbrancer alone 
andnot the second, he cannot treat the first mortgage 
as kept alive for use as a shield against the second; 
nor can he claim to be subrogated to the position of 
the mortgagee whose debt he has satisfied. 

If A purchases property subject to three succes- 
sive charges X, Y and Z with full knowledge of 
their existence, and retains a portion of the purchase- 
money in his hands with a view to satisfy the 
mortgages Y and Z, but subsequently discharges 
the security Z, he cannot, on satisfaction of the 
mortgage X, use it as a shield against the 
mortgage Y. But if the acceptance of the mort. 
gage-deed with an untrue recital as to the satis- 
faction of the mortgage X by the mortgagee Y 
enabled the mortgagor to commit a fraud upon 
the purchaser, the latter can, on discovery and 
satisfaction of the mortgage X uso itas a shield 
against the mortgagee Y. 

Although a stranger to a contract may sometimes 
be entitled to claim the benefit of the performance 
thereof, the doctrine cannot be allowed to be invoked 


to defeat tho ‘ends of justice. C. Har SHYAM v | 


Suyam Lar Sanu, 220. L. J. 227; 43 C. 69 
Suit — Morigage not proved to be duly 
executed —Simple money-decree, if can be given— 

Cause of action. : 

In a suit on a mortgage for sale of the mortgaged 
property against the son ofthe executant of the 
mortgage, the mortgage was nob proved to have been 
‘duly executed: 

Held, that uader the circumstances no simple 
money-decree could be given inasmuch as it would 
entirely change the cause of action. As MUNSHI 
Dat v. MANGAT RAI 706 


——, usufructuary--Possession not 
delivered — Suit for profits and possession of mort- 
gaged property— Limitation 807 


Usufructuary mortgagee 

—Purchase by mortgagee of morlgaged property — 

* Merger. 

Where a usufructuary mortgagee purchases the 
property in execution of hisown decree on tho basis 
of a simple mortgage, he becomes the absolute 
owner of the property and the mortgagee right ceases 
to exist by virtue of the law of merger. A. JAWAHIR 


Mar v. Upar BAM 891 
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Muhammadan Law. See Corcur Musons, 


Alienation of Muham- 
madan minor's property by unauthorised guardian, 
effect of 728 


— 














- Divorce—Kabinnamah 
executed by husband authorizing wife to divorce on 
ground ot second marriage, validity of. 

A Muhammadan husband executed a kabinnamah 
in favour of his wife anthorizing her to divorce 
herself from the husband in the event of his 
marrying a second wife. He, however, married a 
second wifeand imputed unchastity to his first wife 
and refused to maintain her. Thereupon a docu 
ment of talaknamah was executed by the wife in 
accordance with the provisions to thai effect in her 
kabinnamah: 

Held, that the contract was not void and the 
effect of the second marriage was to give the wife 
a power to divorce he" husband. C, MAHARAM ALI v. 
Ayesa KHATUN, 19 C. W. N. 1226 
Gift—Possession — Mutae 








tion, effect of. E 

Delivery of possession is essential to make a gift 
valid under Muhammadan Law. 

Where there is only an execution of a deed of 
gift and the donor, retaining the gift-deed himself, 
continues to exerciso rights of ownership over the 
property for.his own benefit and does not profess 
to hold it cither as trustee or agent of the donce, 
there is no such delivery of possession as is com. 
templated by the Muhammadan Law, and the gift is 
invalid. The mere change in the Collector's certificate 
does not prove, by itself, change of possession. Me 
SurrFALLA BAHIB v. VaJrHUDDIN SAHIB v. 2 L, W. 1018; 
(1915) M. WW, N, 876 281 


——— -000—— Transfer of possession——Do- 
nor continuing lo receive rents—Presumption. 

A deed of gift evidences merely a declaration of 
intention and nothing more, In order to make the 
gift complete and operative, the donor must deliver 
possession of the subject of gift to the donee and 
must divest himself of all power over it. 

Where, therefore, after the execution of a deed of 
gift, no act of ownership was exercised over the subject 
of gift either by the donee or any person on his behalf, 
but the donor reserved to his own use the rents 
and profits of the property: A 

Held, that the gift was not intended to operate 
asa transfer tothe donee and could not be given 
effect to. We RAHMAN Brow. Fatima BIBI, ey 
M. W. N. 480 54 








Marriage-—Muta mar 
riage, distinctive features of—Co-habitation and 
repute, whether sufficient to raise presumption of 
legitimacy—Acknowledgment by father or family, 
necessity of. 

‘Muta’ is the lowest form of marriage known to 
Muhammadan Law-—so low as to be practically 
indistinguishable from concubinage. The two known 
features about it are, first, that there must be a 
definite period for the marriage to last either in 
this world or in tho next or in both, and secondly, 
that asum of money must be paid to the bride as her 
dower. 

None but children who are in the strictest sense of 
the word spurious are considered incapable of inherit. . 
ing the estate of their putative father. 

- Mere continued co-habitation does not suffice to 
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Muhammadan Law—conid. 


raise such a legal presumption of marriage as to 
legitimize the offspring, there must be, besides 
co-habitation and besides proof of parentage, something 
in the nature of acknowledgment, either expressed 
or by conduct, on the part of the reputed father or 
his family. Ma AKBAR Hussain SAHIB v. SHOUEHAH 
Bream SAgzBA 21, W.1191;18M.L.7.525 657 


an Succession—NXavayat 
community—Two brothers and their descendants 
living and trading together as members of undivided 
family—Rights of parties inter se, how determined — 
Hindu Law, how far applicable — Hindu family firm 
and Muhammadan family firm, difference between— 
Contract Act (IX of 1872), .241—Act how far appli- 
cable to Hindi: and Muhammadan family trading 
firms—Custom, connotation of. 








Prior to 1845, one Haji Hassan, a Muhammadan 
belonging to the Navayat community and trading 
separately on his own account, associated with him 

` his younger brother, Hammed, in the trade. In 1845, 
on the eve of his departure to Mecca, he executed a 
document whereby, in the event of his not returning 
from his pilgrimage, he directed that Hammed should 
get one-eighth of his properties. Hassan returned 
from Mecca in 1848 and till 1866, when Hammed. 
died, the two brothers lived together and traded 
together, Their relations wero very cordial, 
Hammed’s son marrying Hassan’s daughter. Hassan 
died in 1870. During the life-time of the brothers, 
properties were acquired indiscriminately in the name 
of either. Till 1910, the descendants of the two 
branches of the family lived together as if they were 
members of an undivided family aud trade was 
carried on as usual, the accounts standing in the 
name of one or the other of the representatives of 
the branches who happened to manage the trade for 
the time being. In 1910, the present suit was insti- 
tuted by the members of the younger branch against 
the members of the elder branch fora partition. It 
was conceded by the defendants that Hammed and 
his heirs were entitled to one-eighth of the properties 
covered by the document of 1846: - 

Held, per Sadasiva Aiyar, J., (Tyabji, J., dissent- 
ing).—Tbat all the properties ought to be equally 
divided between the heirs of the two branches of 
the family, inasmuch as from 1848 till the date 
of suit,.the two brothers, their heirs and the heirs of 
their heirs had acted in such a manner as to show 
that they had all understood their rights as follow- 
ing from the properties being held in common 
ownership between the two branchos for more than 
60 years and the imperfect understanding or agree- 
ment between the two brothers which began in 1848, 
had become fully perfected by their own conduct and 
the conduct of their heirs, 

Per Tyabji, J.—That Hammed and his heirs were 
entitled to one-eighth of the properties mentioned 
in the document of 1845, the remaining seven- 
eighths of the suit properties and all other properties 
acquired prior to 1870 belonging exclusively to 
Haji Hassan and his sons, and that the properties 
acquired after 1870 must be equally divided amongst 
the heirs of Haji Hassan and Hammed in accordance 
with Muhammadan Law. 

The term ‘joint family’, when applied io parties 
governed by the Muhammadan Law of succession, 
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presumably refers to a group of persons belung- 
ing originally to one family aud living together 
without having partitioned such property as they 
have inherited from some common ancestor, 
Their continuing so to live does not make their 
status different from whatit would have been, had 
they not done so, Nor does the fact that they havo 
not partitioned the property in any way, affect their 


- rights therein or the legal incidents applicable to the 


property. No person can by birth derive an interest 
in the property belonging to his father during his 
life-time. The members of the group of persons so 
living together do not form any legal unit. They 
are not necessarily heirs of one another. Property 
acquired by one of them does not necessarily form 
the property of the whole group. The group as con- 
stituted at any particular moment is not the legal 
representative or the continuous successor in law of 
the persons who constituted the group ina previous 
generation. The result of thisis that it cannot be 
said that all the property which at any time in the 
past belonged to the group asa whole, continues to 
belong tothe persons now included, whether arbi- 
trarily or according to agnatic descent, in the group. 
Membership of the group does not necessarily imply 
that a member has any share jn all the property 
possessed by each of the other members, or kept in 
the possession of some person as the manager on 
behalf of all the group, whether such possession is 
held at their request or with their consent or merely 
with their acquiescence. 

Unlike under Hindu Law, under Muhammadan 
Law the mere fact that one person allows another 
to live with him and treat him as though he were & 
co-owner with himself of property which is shown 
initially to belong to him alone, cannot make the 
other a co-owner, though, if the origin and ownership 
of the property is not traced and it is not known 
which of them is the owner, such circumstances may 
raise a presumption of co-ownership. 

'The mode of living adopted by parties cannot affect 
the law to which they are subject. . 

In the absence of any agreement to the contrary, 
express or implied from the conduct of the parties 
and their mode of life in any particuler case, co- 
owners of property under Muhammadan Law, even 
if they live together, are expected to pay for 
their maintenance and other expenses out of their 
own shares in the property held in co-ownership. 

Under Muhammadan Law, property acquired with 

the aid of what would be called ‘ancestral property’ 
according to the Mitakshara, Law, does not become 
‘ancestral,’ though acquisitions by co-owners with the 
aid of property held in co-ownership do accede to 
that property. 
: The word ‘custom’, in its legal sense, necessarily 
connotes only such rules of conduct as affect rights 
and liabilities. The ways of living or the observances 
of a particular class of persons do not become 
oustomary rules of law merely because evidence of 
such ways and observances has to be adduced for the 
elucidation of the facts existingin any particular 
case, 

Though the provisions of the Indian Contract Act, 
1872, are applieable*to a Hindu family firm as well, 
yet in respect of such firms the incidents of tho 
Act are affected by the peouliar doctrines of the joint 
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Hindu family, which are impliedly incorporated in 
the law of Hindu ancestral firms. 

The cases regarding Hindu family firms only lay 
down that, in the absence of a contract to the 
contrary, the Indian Contract Act must be presumed 
to govern the relations between the members of such 
a firm and that the contract to the contrary may 
be an implied contract, which may even be presumed 


from the mode of life resulting from the general’ 


“personal law of the parties, especially when not 
presuming such an implied contract would bring 
about inconsistencies and results not contemplated 
by the parties. 

In the case of Muhammadans, section 241 of the 
Indian Contract Act, 1872, has n direct operation, as 
-in their case there is no contract to the contrary nor 
does their personal law operate soas to make them 
partners to any extent or otherwise to minimise 
the effect of the section on their rights. 

Per Sadasiva Atyar, J—Many of the incidents of 
Hindu joint family system ‘obtain by custom among 
the Navayats, 

Except that the principle of survivorship and that 
of right by birth as well as that of exclusion of 
females are inapplicable in considering the rights and 
liabilities of the persons on whom the business of ù 
Navayat family has descended as heirs, in other 
respects, the priuciples and considerations applying 
to the business of Hindu family firms are applicable 
to the. business carried on by a Navayat family. 

Though the term ‘undivided family’ cannot pro- 
perly be used to designate the relationship of the 
families of two Navayat Muhammadan brothers liv. 
ing together and trading together; yet the analogy of 
the business of a joint Hindu trading family is appli- 
cable to such a family. Me. Hussain SAIB v. HASSAN 
Sars, 2 L. W. 1140; (1915) M. W. N. 880 927 


Trusts and Ufe-estates 
in Muhammadan Law 106 


Mulgeni leaSe—Lessee, whether can cut trees 
grown spontaneously or by hin—Transfer of Property 
Act (IV of 1882), s. 108 (h). : 


A mulgeni lessee in South Canara is not entitled to 
cut trees standing at the date of the grant. 

But the landlord has no title to the trees planted 
by the lessee after the commencement of the lease or 
to trees and plants of spontaneous growth. The 
lessee can remove such trees provided he restores 
the land at the end of his lease period in as good a 
condition as he received it atthe beginning. Ma 
KRISHNACHARYA V. ANTHAKKI, £0 M. L. J. 314; 18 M. 
L. T. 218; (1915) M. W. N. 726 l 


Muta Marriage. See MUHAMMADAN LAW. 


Nattukottal chetti. See PRINCIPAL AND 
ÅGENT, 


Negotiable Instruments Act (XXVI 
of 1551), S. i ' B- Promissory note, suit on— 
Defendant a young boy just emerged from minority 
with large, ewpectations—Consideration—Burden of 
proof. : 
Where in asut on a promissory note alleged to 

have been executed by the defendant, it appeared 

that the defendant was a young boy just emerged 
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Negotiable Instruments Act—concla. 


from minority, with large expectations but no 
ready money: 

Held, thatit was on the plaintiff to prove that con- 
sideration had passed for the purpose. Ma SANI 
SAX v. PARTHASARATHY ÜHETTY . 739 


N. W. Frontier Crimes Regulation 
(II of ISOL), applicability of — General 
Clauses Act (X of 1897), s. 24 


Frontier Crimes Regulation, III of 1901, is still in 
force in Leigh Tahsil, Mozaffargarh District, and it 
applies to all persons not being ‘European subjects’. 
born or residing in districts to which the Regulation ‘ 
applies. 


Though the Regulation IV of 1887 has been 
repealed by Regulation III of 1901, the notification 
issued under Regulation IV of 1887, must be deemed 
to be still in force by virtue of section 24 of the 
General Clauses Act. P. Brora RAM v. EMPEROR, 
25 P. R. 19,6 Cr; 16 Cn. L. J. 790 646 


`N. W.P. Rent Act (XII of 1881), s. 8— 


Tenant—Trespassevr— Occupancy right, acquisition of. 


A person who has been in possession for twelve 
years without the consent ofthe zemindar, even if 
that period of twelve years was completed 
before tho «present Tenancy Act came into force, 
cannot be said to have acquired occupancy right 
in the holding. Us Pa B. Re NIRMAN SINGH v. 
BAHADUR SINGH 445 


Nuisance-Nuisance a! law, what constitiutes— 
Act offending susceplibilities of individuals, whether 
actionable—Establishment of slaughter-house—Suit 
for injunction, who can bring—Act done under sta- 
tutory authority, when unlawful—Central Provinces 
Municipal Act (XVI of 1903), s. 71. 


In order to constitute a nmnisance at law it is 
essential that there should exist either actually 
or impliedly, (1) injuria, i e„a wrongful act con- 
stituting or causing damage, and (2) damnum, i. e., 
damage, loss, or inconvenience. JDawmmwm absque 
injuria gives no right of action. 

Where the act or omission causing or constituting 
an alleged nuisance is unlawful per se, e.g, where it 
is of itself a violation of statutory provisions or of 
private common law rights, the law will presume 
damage to exist; but where the act is innocent 
and lawful, then the question whether it amounts 
to an actionable nuisance is one, of fact to be 
determined not merely by an abstract consideration 
of the act itself, but by reference to all the circum- 
stances of the particular case. 

An act which offends the susceptibilities of 
individuals or the sentiments of a class is not, 
ipso facto, an actionable nuisance and cannot be made 
a ground for overriding ordinary rights in property. 

The establishment and maintenance of a slaughter- 
house for buicher's meat is per sen offensive trade, 
even though itis not included as suck in section 
99 of the Central Provinces Municipal Act, 1903. 

But whether in any particular case it is- an 
actionable nuisance depends mainly on the locality 
in which it is placed: and, therefore, the question ig 
one of fart to be determined upon the circumstances 
of each particular case. 
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Where the establishment and maintenance of o 
slaughter-house amounts to a nuisance. to one or 
more persons being in the neighbourhood of it, any- 
one of such persons may sue for an injunction. 

The motive which underlies & complaint of nuisance 
isrelevant in a case of injunction. 

. Where an actis done under an authority con- 
ferred by Statute the conditions laid down by the 
Statute must have been strictly followed: otherwise 
the ‘act’ is'unauthorized and wrongful. 

Section 71 of the Central Provinces Municipal 
Act requires’ that the approval ofthe Deputy Com. 
missioner to the selection ofa site fora slaughter. 
house shall be obtained before any building of the 
slaughter-house is begun on the proposed site; and a 
Municipal Committee which builds a slaughter-house 
on a site selected by itself without the previous 
approval of the site by the Deputy Commissioner, 
does an unauthorized and unlawful act and cannot 
use the Statute asa defence to an action brought 
against it on the ground that the act has-created a 
nuisance. Ne MUNICIPAL COMMITTEE OF SAUGOR v. 
NILKANTH, 11 N, L. R. 132 


Oaths Act (X of 1873), ss. 6, I3—Ei. 
dence of child taken without oath, admissibility of— 
Ohild’s evidence, weight of. 


The mere fact thata Court gdvisedly refrained 
from administering oath to a witness, who was 
a child of tender years, does not make his state- 
ment inadmissible in evidence. A Court should only 
examine a child of tender years asa witness after 
it has satisfied itself that the child is intellectually 
sufficiently developed to enable it to understand 
sufficiently what he has seen and to afterwards 
inform the Court thereof. If the Court is of 
opinion that by reason of tender years, the child 
is unable to do this, it ought not only to refrain from 
administering oath but from examining the child 
at all: If, on the other hand, the Court thinks that 
the child, though of tender years, is capable of inform- 
ing the Court of what it has seenor heard, it is best 
that the Court should comply with the provisions of 
section 6 of the Oaths Act, 

A child is frequently & most satisfactory witness 
when the matters deposed to, arc not beyond the 
intelligence of the child. Ae DHANI Ram v. EMPEROR, 
18 A. L, J: 1072; 16 Cr. L. J. 829; 38 A. 49 1005 
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Oudh Estates Act (I of 1859), ss. 2, 
‘14,2 2—Oudh Estates( Amendment) Act( IIT of 1910), 
s, 3—Primogeniture’, meaning of—HRes judicata — 
'l'alukdar—Heir or legatee of Talukdar—" Would 
have succeeded," meaning of--Sanad, nature of estate 
created by—-‘Successors’, meaning of —“Nearest male 
heir,” interpretation of. 
The Maniarpur Estate was held, at the time of 





— — maaan 





annexation of Oudh, by one" Sughra Bibi a Bachgoti- 


Khanzada of Shia. faith, The Summary: Settlement 
was made with her and a sanad in the ordinary 
primogeniture form was subsequently granted to her. 
She died on the llth November 1865; but her name 
was entered in the first and second lists framed 
under section 8 of Act I of 1869. She executed a 
Will onthe 2 th June 1862 bequeathing her whole 
estate to her youngest half-brother Akbar. Ali Khan 
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who succeeded to the estate on her death. Ab the 
date of the'execution of the Will and’ ab the date of 
her death, her eldest half-Lrother Jafar Ali Khan 
was alive. Akbar Ali Khan transferred on the 28rd 
July 1869, by a hiba-bil-ewaz 39 villages to his wife 
Ilahi Khanam. On 29th June 137], 16 days 
before his death, Akbar Ali made a Will by which 
he bequeathed the remaining 43 villages in the estate 
to Ilahi Khanam. At the time of Akbar AN Khan’s 
death on the 15th July 1871, his nephew Ghulam 
Husain Khan, son of his second brother Hasan Ali 
Khan, was alive. Ilahi Khanam died intestate on 
20th April 1899 leaving six daughters Ummatul 
Fatima, Bibi Batul, Kaniz, Asghari, Ruqaiya and 
Haidari, who took joint possession of the estate on 
the death of their mother. After the death of Ilahi 
Khanam, the question of succession was brought 
before the Courts on several occasions, 

Two suits were now brought, one by Ghulam Abbas 
son of Bibi Batu] and the other by Mohammad Jafar 
son of Ummatul Fatima, both claiming possession of 
the Taluga under the rule of primogeniture, asserting 
that succession to the estate was governed by the 
terms of the sanad. lt was found that Ghulam Abbas 
was born before Mohammad Jafar. 

Held (per Stuart, A. J, C.), that litigations which 
took place subsequent to the death of Mahi Khanam 
to which her daughters were parties, could not 
operate. as res judicata in the present suit as the 
daughter's sons were not parties to them, 

That Ilahi Khanam was neither a talukdar nor an 
heir or legatee of a talukdar and that succession ab 
her death was not governed by the provisions of 
section 22 of Act I of 1869. 


That the amendment made by the Oudh Estates 
(Amendment) Act, TIL of 1910, in the definition of 
legatee, as given in section 2 of Act I of 1869, could 
not be given retrospective effect in the present case 
as it would have the effect of divesting persons who 
would otherwise be entitled at least to a portion of 
the estate. 

That the words “would have succeeded” as used in 
section 14 of Act I of 1869 were not equivalent to 
“might have succeeded,” and must be confined to 
persons in the special line of succession that would 
have been applicable to the particular case if the 
transferor or testator had died intestate and the 
death had occured at the date of the transfer or in 
the case of a gift by Will, at the time when ihe 
succession opened. 

That a transfer to a person coming under any of 
the clauses of section 22 did not bring the transfer 
within the provisions of section 14, if that person 
would be excluded by a senior member in his own 
class, and that the grouping in the clauses of sec. 
tion 22 could not be held to bind the rule of succes. 
Bión therein. 

That therefore ab the time of Sughra Bibi's 
death her eldest brother and the son of her second 
brother having been alive, the bequest made by her to 
hor fourth brother Abbas Ali Khan had the effect of 
breaking the prescribed line of succession and so the 
provisions of section 14 could not be applied. 

That explanation to section 3 of the Ondh 
Estates (Amendment) Act III of 1910, referred only 
to succession to the- estates of a talukdar and, 
therefore, could not apply to Tlabi Khanam, 
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"That the rule of primogeniture laid -down in the 
aqnads granted by Lord Canning meant the rule of 
lineal primogeniture as knówn to English Law. 

: That the estate created by the aforesaid sanad was 
not an estate known to English Law and that, toa 
certain &xtent; it resembled an estate in fee simple 
but was:difféfentiated from it:by. the fact that under 
its terms, no female could succeed and that it bore 
some resimblance to an estate in tail male, but was 
differentiated from that by the fact thata collateral 
donld-sucdéed under the sanad whereas no collateral 
could succeed to'an estate in tail male. 

i. That the word “successors” as used in .the sanad 
meant. “successors. on death” and included both. heirs 
and devisees but not transferees during life-time. 

“Thatthe swords. “noarest male heir" could not be 
interproted 8s meaning "nearest male heir according 
to the personal luw of the grantee." 

- Thüt.the..meaning of the sanad with regard to 
succession:might be summarized as follows;—In the 
event of intestacy the case of all relatives of legiti- 
mate descent.would be considered, all females and 
those claiming through females would be excluded 
and the .succession would go to the surviving 
representatives of the highest line, however, collater- 
als only being admitted in the absence of the survival 
of descendants, 

That, therefore, although succassion to the estate 
was regulated under the terms of the sanad, neither 
of the plaintiffs-appellanta, as daughter's sons, had 
any title under its terms. : 

Held (per Kanhaiya Lal, A. J. c. ), that the word 

“successors” as used in the sanad denoted successive 
heirs or porsons succeeding to the intestate or undis- 
posed of residue rather than persons in whose favour 
a transfer or bequest might bo made by the owner 
in‘his life-time, 

That inthe hands of Akbar Ali Khan and Bibi 
Tlahi Khanam the esinto was governed by the 
Muhammadan Law and the plaintiffs as sons of the 
daughters were not entitled to the estate in preference 
to the daughters, ' 

That exclusion of daughters by the sanad did 
nob mean exclusion of the daughters’ sons and that 
the disability attached to the sex and not to tho 
line. 

. That among sons by different daughters the prefer- 
ence was to be determined by seniority of the line and 
the age of, persons representing the senior line, but 
no question of age arose where: the persons claiming 
were not.of the same lino. Oe GHULAM ABBAS 
Kuax.v. BIBI Unuater-Fatima, 18 0. C. 148 748 


ss. 14, 22 748 











Oudh Estates (Amendment) Ac. 


dH o£ 1910), 5. 3. 
Oudh Rent Act (XXII of 1886), s. 60, 


o ejectment proceedings under-—Proceedings declared 
“null and vo'd—Tenant, if trespasser—Jwrisdiction of 


Civil Court—Second application under s. 60, if maine 


tuimable,. : - -- - 
A zemindat. ‘served upon his tenant i a notice of 


ejectment under: section 55 of the Oudh Rent Act. 


aud subsequently applied for assistance to eject 
under section 60 which was given, but the tenant did 
not give up possession. The tenant was then crimi. 
nally prosecuted, when he tet up the defence that he 
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Oudh Rent Act—(1886)—conold, 


was never legally ejected and that there hag been 
such irregularities in the action taken under section 
60, that he was ‘justified in treating the whole pro- 
ceedings as null and void, This defence was allowed. 
The zemindar put in"another application seeking 
assistance to eject, under section 60. The Court 
below held that the position of the tenant was that 
of a trespasser and the zemindar's remedy was in the 
Civil Court: 

Held, that “the tenant never having been legally 
ejected, he was nota trespasser and the previous 
proceedings having been found to be null and void, 
a fresh application under section 60 was maintain- 
able. Us. Pe B. Re Buacwan Baxsn Sinan v. 
AMBAR SINGH 47 








—— S. 108 (9) Powder 
ejectment —Compensation, suit for—Necessary party 
—Limitation, 

A suit for compensation for illegal ejectment 
under section 108 (9) (c) of the Oudh Rent Act, lies 
against the landholder alone andthe entire- body 
of the landlords is not a necessary party to such 
a suit, 

Though the plaintiff may bring a suit for compen- 
sation between any time from the date of the 
illegal ejectment up toa year afterthe date of the 
recovery of possession, yet he can only get com- 
pensation in respect'of the time during the year 
preceding the bringing of the suit in which he was 
out of possession. Us P. Ba Ra MATA Dix SINGH 
v. DWARKA KURMI -> 427: 


Partition. See BobpursyT Law; U, P. LAND 
Revenus Act, s. 138, 


Execution-—Deoree for partition specify- 
ing several shares— One party getting moré than 
his due,share —Re-adjustment of partition in order 
to make it accord with terme of decree, whether 
allowed ` 3 


Partition decree not executed — Second 
suit for partition, whether maintainable , 205 


Partnership, constitution of—Pariners, rights 
of, to purchase partnership pr roperty— Settled account, 
“action for bdkince of, maintainability of —Contract 
Act (IX of 1872), s. 180—Bailor and baliee— Suit 
"against wrong- -doer, "who can maintain, 

A partnership is constituted whenever the parties 
have agreed to carry on a business or to share the 
profits in some way in common. 

A partner is entitled to purchase partnership 
property, provided there is full disclosure, and the 
parties are at arm’s length. Itis only where the 
real truth is concealed and the facts aie’ mot 
disclosed that one partner has a legitimate grievance 
against the other. 

An action for the balance of a settled accoùnt 
would not be restrained merely because there were 
other unsettled accountg:between the partier. . < - 

Under section 180 -of.'‘the Contract Act eithor.the 
bailor or the bailee may bring a suit against: a third 
person for deprivation or injury to chattel-bailed, 
the latter by virtue of his possession, the former by | 
reason of his property. C. RaMNATH Gacor W^ 
PirAMBAE Dep, 22 C. L., J. 389 
— a Dormant. partner — Qontract with. firm, 

suit on~~Necessary party. 
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Partnership - coucld. 


A dormant partner never need be joined as a co- 
plaintiff in an action on a contract entered into with 
the firm or with one of itsymembers. Ma GUZZU 
PAYIDAYYA v. VENZADARD VENKATA Rapor . 913 


Firm—Pariners sued not.as partners but 
in their individual capacity-—Pleadings —Plamtiff, 
whether entitled to change position and seek relief 
against frm—Acknowledgment of debt without pro- 
mise to pay, whether can be made basis of suit— 
Contract Act (IX of 1872), s. 43. 

A plaintiff who sues some of the partners of a 
firm not as such partners or as representing the 
firm but in their individual and private capacity, can- 
not, when he fails io prove his claim as preferred, 
be ‘permitted to change his ground and continue 
the suit or ask for relief against the firm itself, 
nor does section 43 of the Contract Act apply to 
such & case. 

A 'rugqa. which is merely an acknowledgment 
or admission of indebtedness and does not contain 
an express or implied agreement or ‘promise to pay, 
cannot be made the basis of a suit. Pa RAM ADIN 
v, MuxsnI Ram, 76 P. R, 1916 











Joint family —Death “of a partner — 
Surviving partner, if requires certificate to entitle 
him to effects of deceased-—Contract Act (IX of 
` 1872), ss. 45, 263 04 


—— Manager of joint family, death of— 
Liability ,of sons for debts of the firm -- Contract 
Act (IX of 1872), s. 247 45 


-Partner, suit by, to recover damages for 
use and occupation of partnership property, from 
other partners, if maintainable, — - 


An owner of a mill entered into a partnership 
agreement with two other persons in respect of the 
mill business. The mill was to be.used by the firm 
thus constituted : cash was to'be Supplied by one 
of the partners and the profits werd fo be distributed 
in certain proportions. A suit Was instituted for 
dissolution of the partnership, for accounts and for 
incidental reliefs. During the’ pendency of this 
litigation the plaintiff purchased from the owner of 
the mill his right, title and interest in the mill in 
question and sued the members of the firm for re- 
covery of damages for use and ocoupation of the mill: 

Held; that the suitas brought was not maintain- 
able either if thé mill became part of the partner- 
ship property or continued to be the private property 
of the owner. C, MANIRUDDIN v. JNANENDRA NATH 
19 0. W. N. 1115 . 707 


Penal Code FASCE XLV of 1860), $5 34 
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S, 80~-dccident, defence of— 
Burden of qproof-—Evidence as to deed done con- 
_ vincing—Motive,. af necessary—Criminal Procedure 
Code (Act V of 1898), 8, 942— Written statement by 
accused, practice of filing, illegality of. 


If the. accused puts forward substantive 
defence of accident within the purview of section 80 
of the Indian Penal Code, iti is incumbent upon him 
to prove it, 

Ifthe evidence as to the deed done is sufficiently 
convincing, it is immaterial to consider with what 
wotive itjwas don, . Y 


GENERAL INDEX. . 1045 


Penal Code—conid. Lok AS 4 ch 
. Per Beacheroft, J.— When a theory of accident is 
set up, the Court is entitled to a full and, so far,as 
possible, detailed acconnt of what happened. .. 

The practice of refusing to answer questions in the 
Sessions Court and of pitting i in a.written statement 
isa very pernicious practice. There is no ‘provision 
inthe Code for the making of. a written statement 
by an accused and the obvious object of the practice 
in many cases is to defeat the -provisionx’ of section 
342, Criminal Procedtire Code, probably based on 
some idea of the Legal Advisers of the accused that 
he may give himself away. That section if uüséd 


‘intelligently by Judicial Offigers, ia.of great uso . to 


accused persons for whose benefit the section was 
enacted. A written statement drafted by an accused's 

"Legal Adviser can never have the same value as 
answers coming directly from the accused’s mouth. 
The refusal £o. answer questions may be attended 
with great risk^tothe- accused, for the Court is bound 
to question him and a refusal "to answer may involve 
an adverse inference against him. (C.  HEMPEROR 
v. DwizENDRA, 19 C. W. N. 1043; 16 Cn. L. J, 724 164 


Sa 97—Voluntarily and deliberately 
. engaging in fighting—Pr. ivate defence, plea of. i 
` The right of private defence cannot be success. 
fully invoked by men who voluntarily and deli- 
berately engage in fighting with their enemies for the 
sake of fighting, as opposed to the case where men 
are reluctantly forced to use violence ‘in order 
to protect themsely es from violence offered: to 
them. 

Where, therefore, it posted that a fight took placo 
in a public street and both sides voluntarily engaged 
in it: * 

Held, that it was not open to the members of either 
party to claim the right of private defence. B. 
BECHAR ANOP v. nid 17 Bow, L. R, 888; 16 On. 
L. J. 772 37 














s. 141 : . 345 
S; 143 337 


——— SS. 143, 147 —Lawful assembly, 
whether becomes “unlawful by exciting others to 
unlawjuh acts—Rioting—Duty of Court. 

An assembly lawful in itself does not a 
unlawful merely by reason of its lawful acts exciting 
others to do unlawful acts. 

An assembly of persons lawfully exercising their 
lawful rights would not become an unlawful assembly 
by repelling an attack made on them by persons 
who had no right to obstruct them nor by exceedirig 
the Jawful use of their right of private defence. 

Where an assembly lawful in its origin subse- 
quently becomes unlawful and rioting takes place, it 
is the duty of the trying Magistrate to determine 
which party was the aggressor and how the riot 
actually. arose. Ma In ve MUKKA MUTHRIAN, 43 











Cn. L, J. 748 








s. 144 845 
— —-. Se 147 : | 343 
‘Sa 147-—Ricting, charge of—Eviz 
. dence against each.accused, separate discussion ue 
Practice—Common object, mention of. ` 


In a charge of rioting whero a number of men 
are actuscll, ihò Magistrato should deal with th 
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case of each of the accused separately or discuss 
the evidence against each of the acoused, 
especially -when the evidence against each, of 
the accused is by no means equally ‘strong. 

In cases of rioting, the common  object'shonld 


‘‘beclearly and specifically set out in the chargo, 


-Ma ‘In re Ramasamy Narpv, 16 On. L. J. 809 825 














s. 149 345 
s. 163 644 
——— s. 193 340 


S. 193, complaint under—Sanc- 
“tion for prosecution, if necessary 161 
647 


—— — — Sy OT 
— — 8. 265 1001 


of knife—No risk of serious hurt to person using— 

Offence. 

Exception 4 to section 800 of the Indian Penal 
Code does not apply to the case of an accused, who 
uses a knife where there is no appreciable risk of 
even serious hurt to his person, Ma In re MuTHUMADA 
NADAN, 16 Cr. L, J. 747 347 


ss. 302, 149, 34, 141, 
144— Gang of twenty persons armed with deadly 
weapons—Arrest of two members of this gang by 
villagers—Subsequent murder of one of villagers by a 
member of gang at large—Arrested men, whether 
liable for murder-—Intention to commit dacoity— 
Burden of proof—-Common object of gang. 

Where a gang of persons making preparations to 
commit dacoity was discovered and pursued by a 
body of villagers who succeeded in arresting two 
members of the gang and just about this time one of 
‘the dacoits at large fired his gun and killed one of 
the pursuing party: D 

‘Held, that inasmuch as the separation-ofthe two 
‘accused from the gang was priorto the murder, 
neither section 149 nor section 34 of the Penal Code 
applied, and the accused could not be held liable for a 
murder committed by a member of the gang to 
which they no longer belonged; 

(2) that as the prosecution had failed to prove that 
there was an intent to commit dacoity, or that the 
party made any movement towards the commission 
ofa dacoity, the charge under section 3990f the 
Penal Code must fail; 

(3) that since there was no proof that the common 
object was dacoity, nor any evidence that any force 
or yiolence was used by the accused party up till 
the time when the two ‘accused were unwillingly 
removed from membership of the party, the accused 
were not guilty of an offence under section 148, 
Indian Penal Codo; 

- (4) that the accused. assembly of about 20 persons 

ina field at dead of night, many of these persons 

being armed with deadly weapons, was undoubtedly 
an unlawful assembly within the meaning of section 
141, Indian Penal Code, and since both the accused 
wero so armed, they were liable to punishment under 
section i44. B. Emperor v. HARI Bryan, 17 Bos. 

L. R. £05; 16 Cr. L. J. 745 345 

— S. 326—Nose-cutting— Sentence. 
Wyse? the accused cut off his wife's nose and was 
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convicted under section 326, Indian Penal Code, and 
sentenced to rigorous imprisonment for four years, 
but on appeal, the Sessions Judge while maintaining 
the conviction reduced the sentence to imprisonment 
for two years: 

Held, enhancing the sentence to the full period of 
four years, that nose-cutting was..an offence for 
which leniency was, ordinarily speaking, quite out of 
place. P. SIKANDAR v. EMPEROR, 20 P. R. 1915 CR; 








39 P. W. R. 1918 Cr; 16 On. L, J. 782 382 
-——— — S. 332 995 
———— SS. 361, 363—Kidnapping— 

Lawful guardianship—Lawful guardianship of 


Hindu minor widow— Deceased husband's mother, ` 

whether lawful guardian—Hindw Law. 

The husband’s relations, if any exist within the 
degree of a sapinda, are the guardians of a minor 
widow in preference to her futher and his relations. 

Where a minor Hindu widow takes up her resi- 
dence with her deceased husband’s mother with the 
consent, express or implied, of her husband's brother, 
the husband’s mother is the lawful guardian of the 
girl for the purposes of section 361, Indian Penal 
Code. P. EMPEROR v. Tex Cann, 27 P. it. 1915 On; 
16 On. L. J. 780 J 380 


-— s. 363 380 


— Sa 379—Theft—Dishoncst removal 
of property out of another man's possession to be 
proved, : 

Before an accused can be found to be guilty 
of the offence of theft, it must be found that he 
dishonestly took some property out of the possession 
of another person. 

Where a tenant believing that a legal distraint had 
been made by his landlord of the crops of his holding 
which had been previously attached in execution of a 
decree against Lit. cut and removed the crops: 5 

Held, that the tenant was not guilty of theft inas- 
much as he could not be saidto have dishonestly 
taken the property out of the possession of any other 
person. A, Emperor v. Ram DAYAL, 13 A. L. J. 
1058; 16 Cn. L. J. 812; 38 A. 40 828 


— ss, 380, 201, 51 I—TAeft— 

Causing disappearance of document, attémpt of. 

The accused brought a civil suit in the Court of 
the Subordinate Judge of Monghyr on the basis of 
a forged promissory note. The file of the case 
was sent for and kept in the Court of the Additional 
.Munsif of Jaunpur being required in connection with 
a suit pending in that Court and it somehow found 
its way to the house of an official of the Court. 
The accused got into the inner verandah of the 
house and removed the forged promissory note from 
the file. From that place, on being pursued, they 
tore it to pieces: | — . 

Held, that they were guilty of an offence under 
section 380, Indian Penal Code, " 

Held, further, that they were also guilty under 
section 201/511 of the Penal Göde. As SuEONANDAN 
v. EMPEROR, 16 Cr, L, J, 791 i : 647 

829 


——— s, 409 
S, 4 15-—Cheating— Wrongful gain 





—À 

















‘or loss, 
Secticn 415 of the Indiar Trnal Code does po 
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require, and does nob say, that to constitute the 

|. offence of cheating, the wrongful gain must be 
made ont of the person deceived. It simply provides 
that there may be either wrongful loss to the person 
deceived or wrongful gain to the person who 
‘deceives. M, Inve VENGOPAL MUDALY, 16 Cr. L. J. 


753 353 
— — —— $9420 . 1001 
kh. —— — SS. 426, 451 337° 
‘ en —— SS., 465, 468, 471 641 
—— —— —— Su 477A 829 
— —$,511 . 647 





‘Pensions Act (XXMLof 1871) 728 


Pleadings. See Civin Procepurs Cops, 1908, 
-O. 6. : 


Late stage of suit—Plaintiff, if can 
< put forward inconsistent case 391 


ES New defence, whether can be raised 
in appeal. 7 














propriety of 











Objection to admissibility, whether 
can be.taken in appeal 600 
- Plaintiff, whether entitled to change 

. position and seek relief against firm 209 


va 














— Plea raised for first time, whether 
allowable 63. 








— Practice 833 

: Suit, when can be dismissed on plead- 
ings alone— Distinction between actionable and non- 
actionable claim —Proper procedure. 

“The practice of non-suiting plaintiffs in other than 
absolutely plain cases, is to be deprecated. 

Where, therefore, the plaintiff's suit for contribution 
was dismissed merely on the pleading without 
‘taking any evidence in the case as to the currectness 
or otherwise of the contentions on each side: 

.Held, that, as the distinction-between an action- 
able-and a non-actionable claim was a fine one, the 
only proper course in the case was to hearthe evidence 
and examine the documents, and that, therefore, the 
case must be tried de novo. Wl, VENKATARAMA AIYAR 
v. RAJAGOPALA Tver, 29 M. L. J. 796 704 


Poisons Act (I of 1904), s.10, cls. (a), 

' (D) —Hietuil sale by unregistered seller, legality of. 

Retail sale of poison by a person is unlawful under 
section, :0 of the Indian Poisons Act, unless.exempted 
under clause (a) being a sale in exercise of his 
‘profession by a medical practitioner, or under 
clause (b) being a sale effected by a registered chemist 
or druggists | . - 

The rulesapply only to retail sales-and. wholesale 
sales are Jeft uncontrolled. L. Bs. N. M. DBY v. 
Emperor, 16 Cx. L. J. 764; 8 Bux. L, T. 244 364 
Folice Act (V of 1861), ss. 7, 36— Police 

Constable punished for corruption departmentally, 

whether edn be also -prosecuted criminally— Penal 

' Code (Act XLV of 1860), s. 163. 
."A Police:Consisble who “has been dealt with 








New plea, raising of, first in appeal, 
i 436 
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departmentally ;for corruption under section 7 of 
the Police Act (V-of 1861) ,can be, prosecuted and 
punished under section 163 of the Penal-Code. .P, 
EMPEROR v. Gun MUHAMMAD, 26 P. R. 1916 Cn; 16 
OR.L.J.788. ; 644 





s, 36 644 


Practice. See Remanp. 
- `- — Appeal—Difference of opinion on some 











points 65 
Appeal—New defence inconsistent 
with original, if allowed—Limitation 875 





Attachment of property, effect of—~ 
Omission to frame issue, effect of —Remedy—Certi. 
ficate sale—Certificate proceedings, irregular—Sale, 
validity of —Statute, non-compliance with, effect of 
— Appellate Court, power of, to dismiss suit—Plaint 
not duly verified and signed—Procedure —Certi- 
ficale, when invalid—Presumption— Official aot, 
regularity of—Service of notice, proof of 664 





-— Complaint by Magistrate —Magistrate, 
, jurisdiction of, to pass order in that case, 

A Magistrate ought not to make any ordér in any 
vase in which he is even the nominal complainant. 
A» Ru» Lan v, Exewror, 16 OR. L. J. 801 817 


Criminal trial—Statement made by 
witness before Committing Magistrate, admissi- 
bility of, in Sessions trial— Witness proourable— 
Procedure . 











— c- ‘Gift by widow—-Suit for declaration 
by reversioners— Decision on point not raised in pleas, 
legality of— Second appeal — Custom, validity of, ques- 
tion of, propriety of— Certificate, necessity of —Punjab 
Courts Act (XVIII of 1884), s. 40 (8)—Pumjdb 
Courts (Amendment) Act (I of 1912), s. 2. 

In a suit fora declaration that a gift by a widow 
of certain ancestral land should not affect: the rights 


_ of the plaintiffs, who were sCilldterals of the last 


male holder, the donee only \pleaded that he was 
the appointed heir of the deceased male holder and 
though the property after the death of the male 
holder was ‘mutated in the name of his widow, she 
was entitled to rectify the erroneous mitation by 
making the gift. The Court below, however, held that 
-the donee was not the appointed heir, but that the 
widow was entitled to make tho gift in favour of 
the donee for services rendered: 

Held, that the general question of gift by a widow 
was not properly before the lower Court and, there. 
fore, the Court had ‘no power to decide the case 
on that point. 

Where the question raised in a second appeal is 
not the validity or existence of a custom but whether 
the validity or existence of a éustom was a question 
properly before the lower Appellate Court, a second 
appeal lies without the certificate of such Court 
inder section 40 (3) of the Punjab Courts Act (XVIII 
of 1884) as amended by Punjab Courts (Amend. 
ment) Act (I of 1912), section 2. P, NUR Arr w. 
BAHAWAL . 386 


. —LegalL representative of deceased de. 
. fendant net impleaded— Decree passed, after death of 

defendant, whether valid — Objection taken in £e QUA 
tion, legality of. 








4 
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Practice—concid. 


‘A decree passed after the death ofa defendant 
and before his legal representative is impleaded, is 
null and void, ^. 

Objection can be taken to such a decree in execu- 
tion and separate .proceedings to avoid it are un- 
necessary. Ma SUBRAMANIA AIYAR v, VAITHINATHA. 
Atrar, 88 M. 682 1938 








— Mistake in preliminary decree passed by 
High Court—Final decree in accordance with High 
` Court's preliminary decree passed by District Court 
— District Court, power of, to correct mistake—In- 
terest on total amount awarded, if legal—Civil Pro- 
cedure Code (Act V of 1908), O. XXXIV, r 2 
Where a District Court draws up its final decroe 
in accordance with the High Court’s preliminary 
decree, it cannot correct an error in its final decree as 
copied from the latter decree. j 
‘There is nothing in Order XXXIV, rule 2, of the 
Civil Procedure Code, whioh prevents & Court from 
providing in its own decree for interest on the 
total amount awarded because such total includes 
interest on the bond sued on. Me PUCHALAPALLI 
ADISESHADRI Y. MUNGAMUR SIVARAMAYYA 320 


—— Criminal Procedure Code (Act V of 
1808), ss. 874, 376— Murder case—Trial by Jury— 
Reference —Appeal-—High, Court— Confirmation of 
sentence 995 





Rateable distribution, application for, 
on Original Side—Certificates of Accountant-Gener- 
aland Registrar, necessity of 616 


Rioting, charge of— Evidence against 

each accused, separate discussion of—Common 

object, mention of i 825 

Pre-emption. Ste Buvpuist LAW; PUNJAB 
PRE-EMPTION ACT. 

- ——, evasion of, by lawful means, 

221 





—Á 








effecb of 








Purchase by persow hawing pre- 
ferential right of pre-emption along with person 
having inferwr righi, effect of~Several vendees-— 
Price paid in lump sum— Construction of document— 
Pre-envptor, sale by, after pre-emption decree, effect of. 
When a person having a preferential right of 

pre-emption joins in the purchase a person having an 

inferior right, he loses his right of pre-emption. 

- Where the purchase-money for a sale is paid ina 

lump sum without specification of the amounts paid 

by the various vendees, the transaction must be 
regarded as indivisible, though the shares to be taken 
by the various-vendees may have been specified in 

the deed. 4 
A pre-emptor does not loge his right of pre-emption 

by selling tho land subsequent to the decree for 

pre-emption, P, BHansnacar v, KALA 635 


Presidency Small Cause Courts 
Act (XV of 1882), S. 9 192 


: s. 22 662 


‘Presidency Towns Insolvency Act 
(LOE 1909), s, 8—Protection order—Appeal 
—Aggrieved person ~ Application for protection to be 
judged cn merits. . : 


m protection order niado undor the 


él inter? 
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Presidency Towns Insolvency Act 
—concld, 


insolvency jurisdiction is a judicia order” and 
appealable, Ps s 

The Legislature does nob appear to have put any 
limitation upon appeals made from original orders 
of a Judge except perhaps orders regulating 
procedure, ; 4 4 

A creditor who has not obtained a decree may be 
an aggrieved person within the meaning of section 8 
of -the Presidency Towns Insolvency Act (IIL of 
1909), especially when the insolvent has himself 
prevented the creditor from attaining that position 
by opposing proceedings instituted by the creditor 
for the purpose. ' 

Pach application for protection after refusal or 
suspension Qf discharge must be judged on its 
merits, Ifthe insolvent has acted recklessly and 
dishonestly, the fact that he cannot pay is no reason 
for depriving the creditor of the power of: punishing 
hint by attachment and imprisonment tothe extent 
the law allows. Be MaAHoMED HAJI v. ABDUL 
RauxaN, 17 Box, L. B. 989 cr . 507 


S. 1 7—Suit against ad- 
judicated insolvent—Leave of Court, when to be ob- 
tained, " 

The leave contemplated under section 17 of the 
Presidency Towns Insolvency Act is leave which 
ought to be obtained before the comméncement of a 
suit and cannot be granted after the same.is filed. Bu 
In re DWARKADAS TEJBHANDAS, 17 Bom. Lr. R, 925 

; r 938 

S, l17—Judgment-debt 
adjudicated am insolvent—Court, whether has juris- 
diction to entertain execution proceedings—Leave of 
High Court, necessity of—Security bond for appear- 
ance of judgment-debtor—Presidency Small Cause 
Courts Act (XV of 1882), s. 9, rules under. 

‘When once a person is adjudicated an insolvent, 
creditors seeking any remedy against him must 
apply toa High Court on its insolvency side to get 
leave for that purpose. : 

A Court of Small Causes has, therefore, no juris- 
diction without the leave of the High Court to enter. 
tain anapplication in execution after the judgment. 
debtor has been adjudicated an insolvent. 

Querz.— Whether section 30 of the Presidency 
Small Cause Courts Act, or Order XXI, rule 27, of the 
Civil Procedure Code empowers a Presidency Court 
of Small Causes to take a security bond for thé 
appearance of the judgment-debtor arrested in 
execution of a decree? Me EASWARA AIYAR v. GOVIN- 
DARAJULU NAIDU 


Presumption, See HINDU Law. 


— ——Üopy of documents 80 years old— 
Handwriting of copyist 579 























—— — — Dying declaration, admissibility of 
—Certificate of correctness by recording Magistrate 
—Dying declaration reduced to writing—Substan. 

. tive evidence 











Grant, rent free, to excavate tank 
—Long possession , . 3 


Grant -— Severance of tenement— 








Easement 9 
—— —  lambardary possession by 463 


Vol. XXXI] 


Principal and agent Agent, responsibility 
of, for an error of . judgment—Indemnity—Refusal 
to indemnify, whether sufficient cause for rescission 

. of eontraci—-Suflicient cause—Agent's due on ter. 

- min&tion of contract 450 


——— Insolvency proceeding — 
` Notiċe served upon agent, if effectual—Agent ap- 
pearing—Waiver—Agent, act of insolvency by, if 
act of principal — Power-of-attorney — General 
authority—Agency, termination of—Rules framed 
under s, 51, Provincial Insolvency Aot, r. 255 


(8) 














z Liability of Government for 
tortious acts of its servants—Government servant 
acting under statutory powers, whether agent— 
Ilegal order—Government, whether liable 224 


Nattukottat Chetty — Con- 
tract—Promise to reward, construction of-—Callection 
. of old debts—Remuneration, amount of. ‘ 

A promise to pay reward to deserving persons will 
be constrned according to the circumstances: of 
each case, the principle being, whether there is 
an unqualified contract to give something or the 
option*of giving anything at all is left to the 
discretion of the proposed donor. 

Where a Nattukottai Chetty impliedly agreed to 
give something extra to his agent as remuneration 
for the collection of outstandings left uncollected by 
the agent’s predecessor, but did not fix a rate of 
percentage: 

Held; that, in view of the nature of the business 
of Nattukottai Chetties, the contract was enforceable 
and the agent was entitled to a reasonable amount 
as remuneration. Ma VELLAYAM OHETTY v. KULANDA- 
VELUAPPA OnzgrIY, 29 M. L. J. 749 


Silence or acquiescence of 

principal, whether amounts to ratification— Agent 
obtaining pecuniary advantages for himself, duty of 
~—Truats Act (II of 1882), s. 88—Decree in favour 
of principal— Execution sale--Purchare by agent 
_of immoveable property outside British India— 
Principal entitled to decree for mesne profits— 
Mandatory injunction directing reconveyance of 
property, whether allowed 


Privy Council Appeal. See Arps. 


; -— Leave to appeal—Appellate 
Court—Petitioner entitled to benefit of doubt—Civil 
Procedure Code-(Act V of 1908), s. 110. 

‘The petitioner claimed maintenance and Rs. 15,000 
for residence, ‘Lhe Agent to the Governor before 
whom the suit. was bronght allowed maintenance at 
a certain rate and disallowed entirely the claim for 
residence. In appeal this claim was allowed, but 
the value of the claim was fixed at Rs. 5,000. The 
respondents’ application for leave to appeal to His 
Majesty in Council was allowed and the petitioner 
then applied for leave to appeal to His Majesty in 
Council for the amount disallowed: 

' Held, that in view of the fact that an appeal had 
already been allowed to be filed by the other- party, 
ihe leave prayed for should be granted 

; Per Ayling, J.—In dealing with an application for 
leave to appeal, the petitioner should have the 
benefit of any doubt in the order granting certificate. 
Mi. VikRAMA Deo GARU v. MAHARAJA OF JEYPORE, 
18 M. L. T, 887 : : 
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Appeal—Division Bench, difference of 
opinion in— Letters Patent, cl. 15, appeal under, if 
maintainable Will, execution of, determination of— 
Comparison of signature with 7 or 8 years’ previous 
signature, propriety of —Finding of fact, reversing of. 
Ina probate case an appeal under clausa.15 of 

the Letters Patent is maintainable when the :J udges 
of a Division Bench originally hearing the appeal 
differ in their opinion. ` E T 
“In order to decide whether a Will was executed or 
noi, ib is & dangerous ground to proceed on the 
estimate of the signature as derived froma com. 
parison with other admitted signatures written seven- 
or eight years.before the signature on the Will and to 
reverse on that ground the appreciation of. fact by 
the trial Judge. Ce PaNcHUMON1 DASSI v CHANDRA 
Kumar Guosx, 22 C. L, 5.298 319 


Probate and Administratlon Act 
Of 1881), S. 50—Probate, revocation of, e 
tion for — Genuineness of Will, question of, if arises- 
Just cause for revocation, question of, determination 
oj—Assignment of properties after testator'a death —. 
Assignee, right of, to apply for revocation—Revoca. 
tion, ground for —PFraudulent concealment of transfer, 
In & Probate Court, after a Probate of x Will hag. 

been granted, no question of the genuineness of the 

Will arises for consideration till the Court has 

decided that the Probate must be revoked on one 

or more of the grounds specified in section 50 of 
the Probate and Administration Act. 

Where an application for revocation of a Probate 
is made, the only question for consideration ig 
whether the appellants have made outa just cause 
for revocation, and the application cannot be dis. 
missed on the ground that the evidence adduced by 
the applicants for revocation, is not sufficient to throw 
doubt upon the genuineness of the Will. 

A person -interested by assignment in the estate 
of a deceased may, where a Wil] has been set up 
and proved at variance with his interests apply for 
revocation of the Frobate of the Will so set up, 

Therefore, if it is proved that a person has acquired 
by purchase an interest in the properties left by 
the deceased, he is entitled to be heard in the pro- 
ceedings for grant of Probate. 

Where a notice was served ina Probate proceed. 
ing upon a person who, a week before the service 
of the notice, had transferred his interest in the 
properties and whore the fact of the transfer wag 
known also to the applicant: ; 

Held, revoking: the Probate, that the grant was 
obtained ‘fraudulently by making a false suggestion 
or by concealing from the Court something material 
to the case. Ce  MOoKASHADAYINI DASSI v. KARNA- 
DHAR MANDAL, 19 C. W. N. 1i08 702 


SS. 56, 76, 98—Pro. 
bate granted—Inventory, furnishing of— Property 
transferred by bifurcation of District to another 
District—Jurisdietion— Court granting Probate, if 
can demand inventory : 


Probate. 




















499 








Frocedure. See COMPANIES Act, s. 160; See 
PRACTICE. NS me 
Appeal—New party— Remand 
263 
*e 


499° 


^ 


loso 


Procedure—concid. 


— + Duty of Courl to question accused 
—Omission to do so, effect of 3 





—M— —— Execution —Dacraa Suit condition- 
ally decroed on paymaat of cartain amount within 
certain time —Paymenó not mide — Defendant’s 
execution for costs 5854 


Pleadings—Suit, when can Be dis- 

missed on pleadings alone— Distinction between 

actionable and non-actionable claim —Proper 4 
7 


cedure 
——, slack, effect of 876 


Provincial Insolvency Act (IF of 
1907), ss. 4, I2 (3), 51—Insolrency pro- 
ceeding—— Notice served upon agent, if effectual — Agent 

"appearing— Waiver —Agent, act of insolvency by, if 
act of principal—Power of attorney—General author- 
.ity —Agency,. termination of—Rules framed under 
s. 51, Provincial Insolvency Act, v. 21, cl. (3). 

' A- notice of proceedings in insolvency instituted 














——— 


„by: a creditor served on the agent of the debtor, is as 


effectual as if served on the debtor himself. 

Although clauso (8) of rule 21 of the rules framed 
under section 51 of -the Provincial Insolvency Act, 
requires the notice to be served on the debtor himself 
by registered post, there is no oxpress provision that it 
should be-served only on the debtor. Where, therefore, 
an agent of the debtor gets notice of the proceedings 
and appears at the hearing he must be deemed ‘to 
have waived any objection that he might have had 
to any supposed irregularities in giving thé notice. 

For the purposes of section 4 of the Provincial 
Insolvency Act, the act of an agent may bo the act of 
the principal, and, therefore, where an agent departs 
from the place of business, it constitutes an act of 
insolvency on the part of the principal, though the 
English Law requires the act to be a: personal aot of 
the principal, i.e. the debtor himself. 

Where the power-of-attorney, under which an agent 
acts, empoweérs him to do other aots, besides carry- 
ing on the trade and- dealing with his property, 
his agency doos not terminate immediately on the 
presentation of a petition for the adjudication of his 
principal as insolvent. Ib subsists to stave-off bank- 
rupicy: orders against his principal. : Ma. -KALIANJI 
SINGJI Bir v, Bank or- Mapras, 29 M. L. J. 788; 8 


L, W. 18 . S83. 
583 


s, 12(3) 
ss; 16 (2) (b, 43— 


Application for arrest of insolvent debtor—Notice to 

show cuuse againsl re-arrest — Annulment of adjudica. 

tion, how effected —Order of arrest by Subordinate 

Judge exercising Small Cause Court, powers—Revi- 

sion.” 

A Judge sitting inthe Small Cause Court cannot 
divest himself of his powers as a Judgó of that Court 
and immediately proceed to dispose of an oral appli- 
cation made to him’ to exercise his powers under 
section 18, clause 2 (b), of the Provincial Insolvency 
Act. 

When a debtor is declared an insolvent, then s3 
lorig as the order of adjudivation subsists and is not 
annulled, he cannot ba deprived of-the immunity 
conferred upon insolvents by tho insolvency Act, 
unless notice has been served upon hint to show canse 
why he should not be arrested, z ‘ 
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Provincial Insolvency Act—contd, 


There will be no annulment of adjudication gnce 
made unless the procedure prescribed in sections 42, 
44 and 45 of the Provincial Insolvency Act is 
followed. The mere fact that proceedings wero 
contemplated under section 48 is not enough to show 
that the order of adjudication is annulled. 

Where on an application being made in execution 
of a decree of the Small Causo Court to arrest the 
petitioner, who had already been adjudicated an insol. 
vent, the Subordinate Judge directed the arrest, 
acting in the exercisa of his powers as a Small 
Cause Court Judge: 

Held, that no appeal lay to the District Court 
against the order made by the Subordinate Judge 
as a.Judge of the Court of Smatl Canses and the only 
remedy was by way of revision to the High Court. 
WM, SESHAIYANSAR v, VENKATACHALAM CHETTIAR 


S4 22—Receiver—Court’s 

Junctions—Remedy of purchaser in auction, 

Section 22 of the Provincial’ Tnsolvency Act does 
not contemplate that a lengthy inquiry should be 
held in a complaint against the irregularities of a 
sale held by å Receiver in an insolvency case as if 
the matter was à regular claim for specific perform. 
ance. Under that section the Court simply ratifies, 
reverses or modifies the executive acts of its’ officer 
and any order under that section does not preclude 
a party from pursuing his ordinary remedy by a 
snit for specific performance against the Receiver. 
Li Be Raman OHETM v. A. V. P. Fina 884 


— — €, 34- Attachment beforen 
judgment, cash deposited: as security for withdrawing 

—Defendant declared insolvent—Plaintiff, if acquires 

any right in security deposit—Receiver in insolvency, 

right of, to get the money. 

Where the properties of the defendant, which 
were attached before judgment, are released on his 
payment of a cash security and the defendant 
is subsequently declared insolvent under Act III 
of 1907, the plaintiff acquires no lien or charge 
upon the money deposited as security for getting 
the attachment before judgment withdrawn and the 
Receiver in insolvency of the defendant's property 
is entitled to have the money paid to him. 4 

Such money not having been realized in execntion 
of a decree prior to the adjudication order, section 
94 of Act III of 1907 does not apply. Ce. Promorna 
Natu v. Mouiui Monan Sen, 19 C. W; N. 1200: 573 


———— SS. 36, 37 — Transfer 
of property by insolvent shortly before .his failure- — 
Good faith, test of—Transfer by insolvent with a view 
to give preference to one creditor over others ~ Test— 
Pressure of creditor, effect of.. 


Under section 36 of the Provincial Insolvency Act 
the test of the ‘bona fides’ of a transfer made by an 
insolvent: in favour of an incumbrancer shortly 
before his failure is, whether the lender intended 
that the advance should enable his debtor to carry 
on his business and whether he had a reasonable: 
ground forbelieving that it would enable him to do so; 

In considering whether & transfer of property made 
by an insolvent was so made with a view to give one 
creditor preference over other creditors, the test is 
“what was the predominant motive in the debtor's 
mind at the time of the transfer?” 
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Provincial Insolvency Act—concld. 


Semble: -The pressure of a creditor excludes 
preference, which is a voluntary act on the part of 
the debtor, S, In re FIRM or MirHOMAL DWARKA 








Das, 9 S. L. R. 65 50 
- ——— S, ST 50 
—— S. 37 Lease by insolvent 











of his occupancy holding, validity of—Duty of 

Receiver, 

If an insolvent lets at a reasonable rent his occupan- 
cy holding, the transaction is valid and cannot be 
‘avoided under section 37 of the Provincial Insolvency 
Act, 1907, 

Tt is the duty of the Receiver and the Court 
administering the estate of an insolvent to preserve, 
as far as possible, the estate of tho insolvent for the 
benefit of the exeditors. Itis not desirable to give up 
any property that is of value., A, DESRAJ TU, BAGAR 
Mar, 18 A, L. J. 1064; 38 A. 37 7 16 


—— ——— §, 4B 15 
— ———— Sy 51 583 


Provincial Small Cause Courts Act 

(IX of 1887), s. 25 880 

Schill, art? 7—suit 

for enhanced kattubadi, whether coynizable by Court 
of Small Cause— Second appeal. 

A suit claiming enhanced  kattubadi on the 
ground of default in payment of the money rate, is nob 
a suit for “enhancement of rent” within the meaning 
of clause 7, Schedule IJ, of the Provincial Small 
Cause Courts Act and is cognizable by a Small 
Cause Court and, therefore, no second appeal lies 
in such asuit, My OCnHILUKURI SITARAMAYYA V. 
Venkata RANGAYYA Appa Rao I 


art, 8—Special autho- 
rlzation personal-—Rent for homestead land-—Con- 
struction of Statute. 

The special authorization contemplated by clause 
(8) of the second Schedule to the Provincial Small 
Cause Courts Act is entirely personal to the 
presiding Judge. : 

Semble;—By enacting clause 8 of Schedule II to the 
Provincial Small Oause Courts Act the’ Legislature 
intended that suits for the recovery of rent should 
be tried under the Small Cause Court pro- 
cedure only by such Judges as have been expressly 
authorized to exercise jurisdiction in that behalf: it 
was not intended that jurisdiction should be conferred 
by a general order on a particular Small Cause Court, 
irrespective of the qualifications of the individual 
officer who may preside therein. C, SAFER ALI 
MANDAL v. GonAM MANDAL, 19 ©. W. N. 1236 177 


a5 metana wama aana art. E S—Suit to recover 
dues of hereditary office—Jwrisdiction, 
“A. suit by aw archaka of a templeto recover the 
dues of his hereditary office from the trustee is 
































l within the exemption contained in clause (18) of 


Schedule LI of the Provincial Small Cause Courts Act 
(IX of 1887), and is, therefore, not cognizable by a 
Court of Small Causes. Wi. SUBRAYA ACHARYA T. 
Kzs.va UPADHAYA, (1016) M. W. N. 846 206 
art. 31 —Suit to 
recover damages’ for wrongful removal of fruits 
—Question of title, decision of 
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Provincial 
Act—coneld, 


Sch. Ii, art. 31—Suit of Small 
Cause Court nature—Right of fishery—Second appeal. 
Where the plaintiff brought a suit to recover a 

certain sum of money on the allegation that a parti- 

cular tank was the joint property of the parties and 
that the defendant had caught fish from the said 
tank and appropriated the entire fish by selling 

them for his own benefit: 3 
Held, that the suit was one of the mature 

cognizable by the Small Cause Court and that, there- 

fore, no second appeal lay. A. Narain Das v. 

Haraka NARAIN Lan 797 


Public Gambling Act (HI of 1867), 
SS. l, 3—‘Place, . interpretation of —Enclosure 
within low brick walls, if place. 

Round the sides of a bullock-run, in the shape 
of a semi-circle there had been raised a low wall 
of loose-bricks and it was within the shelter of 
this low brick-wall that gambling took place; 

Held, that the enclosure was a place, within the 
meaning of the Gambling Act. A. EMPEROR v. 
Miran Dis, 18 A. L. J. 1070; 16 Cr. L. J. 826; 38 A. 47 


Dn 1002 
Punjab Alienation of Land. Act (Xill 
of 1900), s. 3 (3) 199 
Punjab Courts Act (XVIII of 1884), 
S, 41 797 

= $.40(3) 386 


Funjab Courts (Amendment) Act 
(Lof 1912),s.2 ) 386 


Punjab Courts Act (III of 1914), s. 
41 800 














Punjab Government Tenants Act 
(NHI of 1893), S. B8— Agreement to allow others 
to occupy land granted by Government, whether bind- 
ing. MA 
Where a Government tenant executed a deed of 

agreement in favour of his three brothers whereby 
he let them occupy one-half of the land included in 
the Government grant and on his subsequently seeking 
to eject them, the brothers sued to have the notice of 
ejectment cancelled: 

Held, that the agreement admitting the plaintiffs 
to a share in the tenancy without the previous 
consent in writing of the Financial Commissioner 
was void, as being in contravention of section 8 of 
the Government Tenants (Punjab) Act, 1893, and 
could not bo relied on. P. Vir SINGH v, KALA 
Bison, 3 P, R. 1916 Rev. 400 


Punjab Laws Act (IV of 1872), S: 9 
—8ale- -Exchange - Consideration—Money and land 
—Principle on which nature of transaction should 
be determined—Pre-emption, evasion of, by lawful 
meae, 

Every transaction in which .the consideration does 
not consist merely of money but also ofthe convoy- 
ance to the vendor by the vendee of some land, must 
be considered upon its own facts to decide whether it 
is purely a sale or an exchange oris of a mixed 
character, being partly sale and partly exchange, 

Where the consideration for a transaction con- 
sisted of a cash payment of Rs. 8,600 and the transfer 
by the vendee to the vendor of land valued at Rs, 1,100 
and the transaction was an indivisible one; 


P 


Small Cause Courts ` 


e 
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Punjab Laws Act—concid. 


Held, thatthe transaction was not a ‘sale’ which 
could be pre-empted. 

The evasion of pre-emption by lawful’ means is 
quite legitimate. P. Gun MUHAMMAD v. Tota RAM, 
82 P. R. 1915; 172 P. W. R. 1915 221 


Punjab Limitation (Ancestral Land 
Alienation) Act (I of 1900), aD 


Punjab Pre-emption Act (Il of 
1905), s. I 2—Pre-emption—Pre-emptor co- 
sharer in shamilat land. 

f In applying section 12 of the Pre-emption Act 

only the proprietary land and not the shamilat land 

of the pre-emptor is to be considered, as for purposes 
like this shamilat is a mere appon lage of the pro- 

prietary land. P, Jawana SINGH v. LADHA, 178 

P. L. R. 1015; 114 P. W..R. 1915 272 


S. 18 Shop, meaning 
of—Residential place with an oven for making rotis, 
whether shop. 

The question whether upon éertaiu facts found 

a building should or should not bo held to be a ‘shop’ 
within the meaning of section 18 of the Punjab Pre- 











temption Act, 1905, isone of law and constitutes a 


good ground for second appeal. 

The word ‘shop’ in its ordinary meaning denotes a 
building or an apartment which is primarily used 
for buying and selling goods. 

Where aplace was primarily used as a residential 

lace: 

Held, that it was not a shop although thero was 
in it an oven for cooking votis for any one who 
brought his own flour for the purpose and paid in 
cash or in kind for baking the rotis. P. BHAMBA 


Ras v, Annan Bakuss, 69 P. R. 1915; 156 P. Vor i 


1915 


——— —— S, l G—Notice issued by 
Noaib-Tahsildar, whether valid —Waiver—Punjab 
Alienation of Land Act (XIII of 1900) s. 3 (3). 
Where a Naib.Tahsildar, under ithe orders of 

the Deputy Commissioner, issues a notice with 

a view to find out whether any member of an 

agricultural tribe is willing to purchase tho land 

proposed to be soldat a certain price to a person 
who is not & member of an agricultural tribe, the 
notice is not one given through any ‘Court’ as 
required by section 16 of the Pre. emption Aot (II of 

1905) and a pre-emptor who asserts his right of 

pre-emption but protests against the reasonableness 

of the prico ab which such land is offered to be 

sold, does not lose his right of pre-emption. P. 

KARAM CHAND c. GHULAM Hassan, 74 P. R. 1915 





Punjab Fre-emption Act 
1913), SS. 2(3), 22 (4) (a)—Construction 
of Statute— Iletrospective effects—-Punjab Pre-emption 
Act (IT of 1905), s. 31 —Proviso-— Period of 20 years, 
computation of. 


Section 2 (8) of the Punjab Pre- emption Act (I of 


- 1913) was not intended to give and does not give 


` retrospective effect to sub-section (4) (a) of sections 


22 and this.sub-section can only apply to a case in 
which the money deposited by a plaintiff in a pre- 
emption suit is withdrawn by him after the now 
Act has come into force. In other words, section 22 
(4) (a) when read with section 2 (3) of the Act docs 


* 


199 
(I of 
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Punjab Pre-emption Act—(1913)— 
concld, 


not enjoin the dismissal of an appeal preferred by 
the pre-emptor ina case where he had withdrawn 
the money deposited by him in Court before the new 
Act came into operation. 

A pre-emptor who claims the benefit of the proviso ' 
to section ll of the Punjab Pre-emption Act (IL of 
1995) should prove the existence of continuous 
record of ownership of land, on the strength of 
which he claims pre-emption, for a period of 20 
years immediately preceding the date of sale, either 
in hisown name or in that of an agnate of his; 
In other words, the period of 20 years, referred to 
in the proviso, over which the retord of ownership 
should extend, should be computed back from the 
date of sale and if there occur any break, for 
however short à period, in the record of ownership 
in the name of the pre-emptor or any other agnate 
of his, he would forfeit the benefit of the proviso. 
P. PnimHMI CHAND v. SAFA Ouanp, 75 P. R. a 


167 P. W. R, 1915 0 
S. 22 (4) (a) 202 


Punjab Tenancy Act (XVI of 1887), 
SS. 4 (15), 5 (1) (d)—Musfi—Mujawar— 
Village servant —Jagirdar. 

The mujawar of a village khangah to whom some 
land has been granted as a ‘muafi' by the village 
proprietors for tho maintenanca of the khangah, is 
a ‘village servant’, and, is, therefore, excluded from 
the definition of Sagirdan as given in section 4 
(15) of the Punjab Tenancy Act. U, P.B Re 
Sonna v. Kuawasa, 4 P. R. mo Rev. 238 

—.- -—- $i 5 (1) (d) 238 

Railway Act of Canada. (Rev. Stat. 


Railway Company. See CARRIER. 

—~, goods consigned to—Non-delivery 
—Snuit for compensation—Limitation—Cause of 
action—Common carrier, liability of—Special con- 
tract, effeut of 474 

Raiyat. See LANDLORD & TENANG, ; 

Ratification —Continuing obligation 723 


Receiver, S: Civit Procevure Cone, 1908, O, 
40, Rr. 1, 6; PROVINCIAL INSOLVENCY Act, s. 97. 


Registration Act (XVi of 1903), 3 
U 
SS. 17, 49—Book con. 


taining for mal declaration of division of status of 

members of jount Hindu family unregistered, admis- 
. sibility of, in evidence for proving divided ‘status of 
“+ family. 

In the course of certain purlition proceedings among 
the members ofa joint Hindu family, consisting of 
afather, his two undivided sons and a grandson by a 
predeceased son, separate lists were prepared of the 
properties, both muveable and immoveable, in the , 
possession of the several members of the family and 
available for division. These were entered ina book to. 
gether with the value of such properties. ‘heseveral 
lists were then totalled np and the value of the share 
of each member ascertained and theroundor the 
following note appeared: —"[n the presence of the wit. 
nesses namel herennler we dini led." Below this note, 
the pavties and the witnesses signed: 
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Registration Act—(1908)—coneld. 


Held, that the book containing the above entries 
wasa formal declaration of division of status attested 
by witnesses and that as such, it affected the immove- 
able properties mentioned therein and that not being 
registered, it was inadmissible inevidence toprove even 
the divided status of the members of the family, 
Wi. AYYAKUTTI MAMKONDAN v, PERIASAMI KOUNDAN 
2 L. W. 1184 615 


S. 17--Compromise in Court 
— Perpetual lease executed but not registered — Men- 
tion of lease im compromise—Terms not entered—~ 
Lease, admissibility of, in evidence. 











A previous suit for ejectment was compromised, 
A sulehnama was written and filed in the Court, A 
lease was executed on the same date giving particu- 
lars of the terms upon which the Jand was to be held 
by the tenant. The lease was a perpetual lease, but is 
was not registered. Inthe sulehnama, the lease was 
mentioned but the terms wero nob mentioned: 

Held, in a subsequent suit for ejectment, tliat tho 


lease, not being registored, was inadinissible in 
evidence. U. P. B. R: HARPATL, Stncu v, KANDHIYA 
Bux Mism 


———— S. 17-- Compromise incor- 
porated in decréó of Court, ivhether requires registra- 
tion—Transfer of property by a Hindu in favour of a 
Hindu widow, effect of—Tiansfer of Property Act (IV 
of 188%), s. 8. 


. Section 17 of the Registration Act does not apply 
to proper judicial proceedings, whether consisting 
of pleadings filed by the parties or of orders made 
by the Court. 
` Where, therefore, a compromise arrived at by the 
parties to a case is incorporated in the terms of 
the decree of tho Court, such compromise can 
be adduced in evidence in n subsequent suit noi. 
withstanding that it has not been registered. 
Where, a claim by a Hindu widow to a certain 
property as absolute’ owner was compromised 
by giving to the claimant one-fourth of tho 
property in dispute and it was admitted that this 


- 





- oné-fourth wis far ih excess of what she would 


have been entitled to get if it were intended 
merely to take the place of her maintenance: 

Held, that the presumption of Hindu Law that 
ina transfer by a Hindu male to a Hindu female only 
u limited estate is granted, did not apply and 
that the transfer was an absolute transfer gov- 
erned by section 8 of the Transfer of Property 
Act. Ma SANKARAVELU PILLAL v, MUvTHUSAMI PILLAI, 
18 M. L. T; 497; 20 M. I. J. 779; (1915) M. W. N 056 


eo wate 








17—Document ptomising 
to do some act in nu if requires registration 





— SS. 17, 49— Unregistered 
lease, terms of, whethe admissible for proving fair 
vent for use und occupation. 

A lease of ,immoveable property which is com- 





pulsorily registrable and not registered, cannot be. 


looked at for the purpose of determining the fnir 
amount of occupation rent payable im respect of the 
property which formed the subject of that demise. 
M. ANNAMALAI OngTTY v. Poosarr Suppia, 2 L. W. 
1034 279 


- 
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Registratlon Act—(1908)—contd. 


= ——— — — Se 17 (1) (D)— Agreement to 
mb ation—Offer kept open till certain 
time, effect of. 
Where A sells a house and site for Rs. 1,500 to B by 
a registered-deed and B on the same or the following 
day agrees to .gell ihe property to A for’ the same 
amount in writing, B's agreement is compulsorily 
registrable as it is not merely an agreement to sell 
which does not require registration, but is one which. 
creates a right of redemption for that amount, 
"An offer to sell and to keep the offer open toa 
certain day is nudum pactwm and can at any time 
before acceptance be recalled L. B. MA THIN t. 
A.M. Yassin. 8290 


———-— S. 17 (d) 604 
— S. 17, sub~s, (2), cl. (D 


—Pefition embodying terms of compromise incorporat- 
ed into judicial record — Registration, whether comput. 
sory-—Evidence, admissibility in. 

A widow applied for Letters of Administration as 
being the person solely entitled to the estate of her 
déceased husband, but the application was opposed 
by the relations of the deceased and she filed a suit 
for a declaration that she was in possession of the 
estate und entitled to the whole of it. The parties, 
however, camo to terms and drew up a draft 
agreement, <A petition was then presented to the 
Court embodying verbatim the terms agreed upon 
and priying for a decree in ternis of tlie com- 
promise, Subsequently the plaintiff withdrew from . 
the suit on the basis of the compromise arid the 
suit was dismissed. The defendants then sued the 
widow for.rendition of accounts of the estate and it 
was conceded that their claim must fail unless 
they could put in evidence the terms of the agree- 
ment entered into hetween the parties in the 
previous suil: 

Held, that the petition embodying the terms of 
the compromise formed part of the pleadings of the 
parties in the case and being incorporated as such 
into the judicial record, did not need registration 
in order to make it admissible inevidence for the 
purpose of this suit. P, ROBERT SKINNER v. JAMES 
SKINNER, 91 P. R. 1915 537 


: SS. 32, 34, 35, 77—5uit 
to compel registration “Person executing the docu- 
ment", medning of—Agent—Court, duty of, while 

` proceeding under s, '77—-Object of registration— Ac- 
tual egecutant— Constructive executant—Suit, main- 
tainability of. 

‘The phrase “person executing the document” and 
itë derivativés as used in sections 32, 34, 35, €S 
and 73, Indian Registration Act, refor to the person 
who actually signs or marks the document in token 
of execution, whether for hinself or on behalf of 
some other person; and he is the proper defendant 
in a suit brought to compel registration undor section 
"7, Registration Act. 

A Registering Officer has to satisfy himself that 
the document was executed by the person by whom 
it purports to have been signed, not constructively 
but actually Neither the Registrar nor a Court 
preceeding under section 77 has any concern with 
the legal effect of the document,e g., when the 
executant is an agent professing to execute for a 
principal, whether he has authority to execute, 
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Registration Act—(1908)—concld. 


Registration is designed to guard against fraud by 
obtaining & contemporaneous publication and an 
unimpeachable record of each document, and for 
‘that purpose, the Registering Officer has only to be 
satistied that a certain person, not being à minor 
or lunatic, admits having signed’ or marked the 
deed which purports io have been executed by him. 

Where a deed isexecuted by an agent for a 
principal and the same , agent-appenrs and PERI 
the deed or admits execution before the Registering 
Officer, that is not n case of presentation under 

. ‘section 32 (c) of the Act or appearance and 
.admission by agent under section 84 (1) and 35 (b). 
It is a presentation, appearance or admission by the 
actual executant himself, 

A person who executes in favour of another any 
document which is compulsorily registrable, is bound 
ipsofacto to assist in having that documentregistered, 
«wholly irrespective of: its legal effect upon himself: or 
any other person. Ne MOTILAL v. Ganga Bar, JIN, 

i 867 


R. 177 
—— ——- SS. 34, 35 867 
————— —— $8.49 279,604,615 
— $8.77 867 
Regulation XVII of 1806—uortgageToy 


conditional sale — Foreclosure | proceedings—Notice, 

service of, on de facto guardian of minor morlgagor, 

‘whether sufficient-—Cousideration, receipt of, denial of 
+ —Burden of proof. 

Tn foreclosure proceedings’ taken in a mortgage by 
conditional sale, n notice under Regulation XVII 
of 1806 delivered to the de facto guardian of a minor 
mortgagor is sufficient, whether that person is 
described as de facto guardian in the notice or not, 

If the executant of a mortgage-deed, who admitted 
receipt of consideration atthe time of registration 
denies the receipt of consideration, the burden of 
proving its non-receipt is on him. P, Jowana SINGH, 
*. Torsa Raw, 78 P. R. 1915; 178 P. W. R. 1916 212 











S. 7—Legal representative, mean- 
ing of —Amount due’, meaning of— Redemption by 
owner of share in equity of redemption or by person 
- having interest in portion of mortgaged property, Y 
. allowed. 
` The expression "legal representative’ ordinarily 

designates a person who represents the estate of x 
deceased but in Regulation XVII of 1806, it is used 
to denote a person who is the mortgagor’s represen- 
tative in law qua the mortgaged property. In other 
words, it means any» person whois interested in 
protecting the estate and it is immaterial whether 
the interest is created by the operation of law or 
by a contract between the parties. 

The words ‘amount due’ in the proviso to section 
"lof the Regulation refer to the earlier portion of 

- the section ‘and denote the sum lent under a mort- 

gage-deed plus the interest, if any, but do not include 
the costs of improvements or the rent which under 
the deed may be chargeable on the estate.. 

When a mortgage is with possession, the amount 
required to be deposited is the sum lent under the 
mortgage. 

Any person who is entitled to redeem may make 
the deposit though he is owner of only atshare in 
: the equity of redemption, 
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Regulation --concld, 


A person having an interest in a portion of the 
mortgaged property is entitled to redeem the Whole, 
unless his claim is opposed by a part owner of the 

equity of redemption (who may be the mortgagee 
himself), and in that caso he must redeem only the 


part to which he is entitled. P.  FAzrL-UD-DIN 9. 


Knanak Sixan, 88 P. R, 1916; i41 P. W. R. 1915 0 
23 


Religious Endowments Act (XX of 
1863), ss. 8, IO--Devasthanam Committee, 
vacancy in—Appoiniment by District Judgo— Evidence 
not taken — Order, if legal-—Revision, maintainability 
of—Nature of proceedings—Qualifications laid down 
in s. 8, if apply to vacancies subsequent—Improper 
appointments, how set aside—Civil Procedure Code 
(Act V of 1908), s. 141— Madras Civil Rules of Prac- 
lice (Mofussil), r. 94, applicability of, to proceedings 
under s, 10 of Religious Endowments Act, 


A District Judge, acting under section 10 of the 
Religious Endowments Act, XX of 1803, is not 
bound to take evidence before appointing a person 
to the vacancy of a member ofthe Devasthanam 
Committee. 

Per Sadasiva Aiyar, J.—Rulo 94 of the Civil Rules 
of Practice (Mofussil),-in ‘so faras it goes beyond 
section 141, Civil Procedure Code, 1908, is altra 
vires and in so fay as itis in conformity with the 
said section is unnecessary. 

The: omission in rule 94of tho Civil Rules of 
Practice (Mofussil) of the qualifying words ‘as far 
as it can be made applicable,’ occurring in section 
141, Civil Procedure Code, 1908, cannob make the 
proesduro in regard to suits applicable in their 
entirety to all original petitions, if by the very 
nature of such petitions portions of the procedure 
yelating to suits cannot be made applicable to such 


p obitions. 


The nature of an application under section 10 of, 
the Religious Endowments Act, invoking the Distkict 
Judge's power of appointment to the vacancy of a 
member of the Devasthanam Committee, makes that 
part of the procedure in the trial of suits which 
relates to the taking of evidence not obligatory on 
the District Judge, though there is nothing to prevent 
bis taking such evidence. 

Neither appeal nor, revision lies against an order 
passed by a District Jndge under section 10 of the 
Religious Endowments Act, as it is informal 
in its nature and is one passed outside the Ordinary 
Civil Jurisdiction of the District Court. 

The qualifications contained in section 8 of the 
Religions Endowments Act, regarding Committee 
Members apply to vacancies filled up under section 
10 of the said Act. 

A person improperly appointed under section 10 
can be removed either by proceedings by quo. 
awarranto or by injunction. ^ 

Per Napier, J.—Neither section 141, Civil Procedure 
Code, 1908, nor rule 94 of the Civil Rules of 
Practice (Mofussil), applies to proceedings under 
section 10 of the Religious Endowments Act. 

Preceedings under section 10 of the Religious, 


. Endowments Act are not judicial proceedings, and 


they do not amount to a ‘case’ within the meaning 
of section 115, Civil Procedure Code. 
Quiere, Whether an order passed by a District 


` Revision (Civil). 


z 
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Religious Endowments Act—concld. 


Judgé under section’ 10 of the Religious Endow- 


.mefits Act, appointing a person toa vacancy in the 


Devasthanam Committee can be revised by the High 
Court? ; 

“A High -Court will not under section 15 of the 
Charter Act interfere with a carefully considered 
order of a lower Court. WI. SuBBIER v. ÁBBOY NAIDU, 
29 M. L. J, 671; 18 M. L. T. 4645; 2 L. W. 1099 502 


E s. IO 502 


Res judicata. See Ovin Procepurs Cops, 
1882, s. 13; Crviu PROCEDURE Cops, 1908, s. 11, 


—  Erroneous decision on point of law, 
. dj res judicata. 

An erroneous decision ona question of lawina 
previous suit is no bar to a subsequent suit betweon 
the same parties, but the findings of facts and the 
relief given ina previous suit may operate as res 
judicata, M, VESRARAGHAYA v. KRISHNASWAMI 269 

















: ——- Exeoulion— Dismissal of applica- 
Aion—Order for execution, whe.her res judicata 


93 





Resulting trust. See Trusts Acr, s. 83. 
Revenue—Duty of registered holder to pay Gov- 
ernment, revenue —Co-sharera whether personally 
"iable—Charge on estate—Suit to enforce charge 
—4Jurisdietion 25 
Reversioner, suit by. See CUSTOM. 
Reversioner's suit—Starting of limitation 
29 


Review --Evideuce not originally available—A p- 
plication for review 19 

See Orvirn, PROCEDURE CODE, 

1908, s. 115. 3 

: — (Criminal)—High Court, power of, 
to direct Subordinate Magistrate to take additional 
evidence --Jurisdictión—Order prohibiting use of 
public street, interference with—Sentimental caste 
objections, if to be considered 36 








of —Criminal Procedure Code (Act V of 1898), s. 439. 

Where the persons who restored the stolen proporty 
to its owner deposed that it was recovered from the 
petitioner and be was consequently convicted under 
section 457, Indian Penal Code, but no name of 
any barglar was given in the first report to the Police 
and their evidence was not reliable according to the 
circumstances of the case: 

Herd, on revision that the lower Courts were not 
justified in believing ib and convicting the petitioner. 
P. MACHHIA v. EMPEROR, 28 P. W. R. 1915 Or, 16 
Cr. L. J. 797 » g 33 


Rioting. See Panar Cops, s. 147. 
Riwaj-i-am, entry in, effect of 294 


, entry in, whether instances necessary 
to give effect to—Custom | 720 








“Sale, . See ExscvtTION. 


Exchange~ Consideration— M oney and land — 
Principle on which nature of transaction should be 
determined-—Fre-emyption, evasion of, by lawful 
means ‘ 221 





~ Unreliable evidence—Conviction, legality , 
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Sale—conold. 


oy immoveable property less than Rs. 100 in value 

—-Unwvegistered — sale-deed— Possession — delivered —~ 

Title, if passes~ Sa.e-deed, if evidence of contract to 

sell— Transjer of Property Act (IV of .882y, s. 54. 

In the case of immoveable property of the value of 
less than Hs. 100, the existence ot an unregistered deed 
of sale does not prevent the transferee trom relying 
on an oral sale followed by possession and the umegis. 
tered document can be used as evidence of the 
coutract to sell Mis KATHARI NARASIMHa RAJU v, 
Bavrati Rasv, 18 M. L. T. 971; 2 L. W. 904; 29 M, L, 
J. 721; (1916) M. W. N. 819 ` 52 


Sanad., See Ovpu ESTATES Act, s, 2. 
Second Appeal, See APPEAL, 


Security to keep the peace. gee 
CRIMINAL PROCEDURE CODE, S. 107. 


Shamilat-—Entry in two successive Settlements that 
alb members of certain tribe are entitled to share in 
shamilat—Contrary entry in third Settlemeni— 
Declaratory suit— Cause of action 
ln the Settlement of 1863, it was entered that 

the shamilat of the village belonged to all the 

members of a certain tribe and this entry was 
repeated in the Settlement of 1887, bnt in the 

Settlement of 1900 it was provided that it belonged 

to only one section of the tribe: 

Held, that the last entry was unanthorised and 
was not of much evidential valne as there was 
nothing on the record to show woy the entries of 
the two previous Settlements were changed and the 
new, entry substituted in the place. 

Where defendants havo done no overt act 
amounting to an invasion of plaintiffs’ right, the 
mere allegation in the plaint that the defendants 
consider themselves co-sharers and openly deny the 
plaintiffs’ exclusive proprietary rights in the land, 
cannot furnish the plaintiffs a definite cause of 
action so as to enable them to seek declaration of 
their title, Pa BUDHA KHAN v, MORAMMAD, 183 
P. W. R. 1916 G 257 


lan d— Possession of portion by one co. 
owner-- Dispoxsession—Suit for possession— Possession, 
mature of, allowed Joint possession. i 
In the absence of a special custom whereby a 
proprietor can hold exclüsive p ssession of a portion 
of the shamilat until its partition, he is entitled to 
joint but’ not exclusive possession if he is onsted 
by other proprietors in the village. P, NIHAL 
SINGH v. Mar Sınan, 160 P. W. R. 1915 E62 


Sir land, See U, P. Laxp REVENUE Act, s. 4 (12). 
Small Causes Court- Jurisdiction Damages 








for use and occupation, suit for— Title, determination - 


9f —Presumption from occupation— Rent. 

A Court of Small Causes has jurisdiction to go into 
the question of title arising incidentally in a suit for 
damages for use and occupation, 

A purchaser of immoveable property can sue its 
occupant for damages for use and occupation, if the 
eceupant had occupied the premises with tlie consent 
of the previous owner but had been served with a 
notice that he would no longer be «lluwed to occupy 
it free of rent, A presumption to pay rent arises from 
ocenpation, kas B.u Yoo Joo Sia v, Maune Ba TIN 

893 
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Specific performance—Contract to sell 
land— Contract set wp diferent from that proved— 
Time not of the essence of the contraet—Part perfor- 
mance of contract set wp—-Specific performance of 
contract proved—Contract with managing member 
of. Hindu Jamily— Sons, whether liable as legal 
representatives after his death—Civil Procedure Code 
(Act V of 1908), O. VI, v 17—Amendment of plaint, 


A suit for the specific performance of a contract to 
sell land is nob Hable to be dismissed merely on the 
ground that the contract proved in the case is 
different from the contract alleged in the plaint. 

Where time is not of the essence of the contract 
and especially where there has been a part perfor- 
mance of the contract as alleged by the plaintiff, 
the Court should allow an amendment of the plaint 
(if necessary) under Order VI, rule 17, of the Civil 
Procedure Code, and decree specific performance of 
the contract as proved, 

Where the suit is on a-personal contract entered 
into with the managing member of a Hindu family, 
it can, on his death, be enforced against the sons and. 
they will be liable, as- legal representatives, to 
fulfil the contract in the place of their father if that 
contract is, according to Hindu Law, binding on them. 
But where the sos pload that the sale is not 
for a legal necessity and that they are not bound 
by the contract of their father to sell his share in 
the plaint lands, a Court would be justified in refusing 
to decree specific performance against them. Me 
SHUNMUGAM Cxerry v. SUBBA REDDI I 


Specific Relief Act (1 of 1877), S. 9— 
Adhiar, position of-—~Tenant qr labourer —Suit. for 
possession by adhiar, maintainability of—Civil Pro- 
cedure Code (Act V of 1908), s 115. 


7 War is generally a tenant and as such his 
once ote be protected undér section 9 of the 

i elief Act. 
mda a decision in favour. of an adhiar 
under section 9 of the Specific Relief Act is not 
liable to be revised under section 115 of the Civil 
Procedure Codé, 1998, in the absence of proof that 
the adhiar is agi a tenant but a labourer. C. DEB 
Nara Das v, RAM. SUNDAR BARMAN, 19 C. W. N. pe 


— - S. Q—Plaintif in joint 
- possession with defendant—Court, whether cán restore 

such possession. : a . 

A Court has no power to give joint possession to 
the plaintiff and the defendant in a suit under 
section 9 of the Specific Relief Act. Ma Para 
KoorHAN v. PARA Kunta VANDU, 29 M.L J. 760 720 


— S, 39—Suit for cm-a 
eellation of salesdeed=~ Consideration, non-payment 
af—Intention to effect transfer—Vendor and purchaser 
— Vendor's right to demand payment—Deed intended 
to operate on death of vendor-— Will—Construction. 
‘Where there is a deed purporting to convey property 

for consideration and it is fonnd that no consideration 

passed, one of the questions to be determined in a 

suit for concellation of the deed is whether there 

was any intention to effect a transfer. If there 
was, the failure to pay the consideration does not 
necessarily make the sale-deed void or voidable but 
may only give the right to paymont of the considera- 
tion together with a lien on the property until the 














-~ consideration is paid. 
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Specific Relief Act—ċonclà. 


Where ina suit for cancéllation of a sale-deed 
purporting to convey certain properties, it appearéd 
that no title was intended to pass under the docu- 
ment until, the death of the plaintiff-vendor, on which 
the properties would vest in the defendant-vendee: 

Held, that the document was really intended to 
operate as a Will and was revocable by the plaintiff 
at any time, Mae Govinpasamy RAJA v. EL 

` 7 





en) 





s. 42 242 
—— — So 45 618 


Stamp Act (il of 1899), s. 44, scope of 
—Stamp duty and — penalty-—Joint executants— 
Contribution. ‘ i 
Section 44 of the Indian Stamp Act is only intend- 

ed to give a right to an innocent party, not guilty of 

any default in the matter of the proper stamping of 

a document, to recover the duty and penalty’ he is 

obliged to pay from the person or persons guilty of 

default and is not intended to enable one of several 
persons, who were under a common daty to pay the 
proper stamp duty on a document in proportionate 
shares, to claim from the others contribution in 
respect of the amount ofthe stamp duty and penalty 
which he has been compelled to pay in full owing 
to ‘their common default. Wi. Raman CHETTY v. 
NacaPPA Cuerty, 2 L, W., 1024 28 


SS. 65, 70—Failure to 
affix stamp to veceipt—Sanctiow of Collector, if 
necessary for prosecution, 

A. Magistrate has no jurisdiction to try a person 
in respect of an offence alleged to have been com- 
mitted under section 65 of the Stamp Act, 1899, 
without the sanction of the Collector being first 
obtained to the institution of the prosecution. P. 
EMPEROR v, RAMJILAL, 21 P. R. 1915 Cr; $8 P. W. 
R. 1915 On; 16 Cn. D. J. 787 643 


Ss. 70 643 


Sch. I, arts, 45, 55 —Com- 
gromise— Partition — Release, deed of. | 
Where each of the two rival claimants toa pro- 

perty claims to be the sole and full owner of the 

property but in order to avoid litigation agrees to 
release in favour of the other a cettain portion of 
it, the deed execüted by either of theta isa. deed of 
release and not a deed of partition and is liable to 

a stamp duty under Article 55 of Schedule I of the 

Stamp Act. A, Jipan KUAR v, Govind Das, 18 A. 

L. J. 1109 404° 


z b mmea win art. 55 
Subrogation. See Morteace. 


Succession. See AGRA TRNANOY ACT, 8. 22; 
Cusrom; HINDU Law. 


Succession Act (X of 1865), s. I87— 
Party claiming under Will, what must prove—lssue of 
Probate postponed on account of applicant’s failure 
to pay stamp duty—Legatee, when can maintain suit 
for administration. 

A party claiming an interest under a Will must 
prove the execution of the document and its terms 
by the particular procedure prescribed by section 187 - 
of the Succession Act, "m 
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Where, therefore, in a suit by the testator's widow 
against his executor, it appeared that the defendant 
did apply for Probate and that the fiat of the Judge 
was obtained, bub that the actual grant had not 
been issued through the failure of the: defendant to 
‘pay the stamp duty leviable under the Court Fees Acti, 

Held, that, as the plaintiff claimed as heir of a 
legatee, she was under section 187 of the Succession 
Actin the position of a legatee and must establish her 
title by production of the evidence required by the 
section in order to be able to maintain the suit, Ma 
ALAMELAMMAL V. SURAYAPRAKASAROrA, 20 M. L. J. 
680; 38 M. 988 491 


Succession Certificate Act (VI! of 

1889)— Muhammadans governed by Marumakkatta- 

yam Law-—Karar Self-acquisition to lapse to tavazhi 

—C onstruction of document—Power to dispose of in 

life-time. 

A karar or family settlement among the members 
of a Muhammadan family governed by Marumak. 
kattayam Law ran in the following terms:— - 

“The properties acquired by the members of each 
tavazhi as their own as well as those that may be so” 
acquired, shall on the death of such acquirors, lapse 
only to their favazhi:” 

Held, that there was nothing in the language of 
the instrument (o show that the acquirer of the 
property debarred himself from dealing with it 
during his life-time either by alienation inter vivos 
or by means of a Will, and that, therefore, a legatee 
claiming under such a Will made by such a member 
was prima facie entitled to a succession certificate. 
Wi. Koyarr Hast v. Kovaman Kurri Hast 446 
Se («a)- Proof of vépre- 

sentative title— Joint Hindu family, death of a mem- 

ber of--Survivors, whether require certificate to realize 
debts of family—Partnership—Death of a partner— 

Surviving partner, if requires certificate to entitle 

him to effects of deceased—Oontract Act (IX of 1872), 

os. 45, 263. 

When one member of a joint undivided Hindu 
family dies, the other members succeed to him by 
survivorship and do not require any succession certi- 
ficate in order to sue for debts due to the family. 

In the case of a partnership if a partner dies, the 
surviving partner does not succeed to the dead partner 
by survivorship and if the surviving partner claims to 
be entitled to the effects of the deceased person 
as due to himself alone, a succession certificate is 
required. P. GURDITTA Man v, DHARI Man | 904 


Succession and Inheritance, distinc- 

tion.bebween 106 
Sult—Compromise—Decree, binding force of. 

When a case-is settled by compromise, the decision 
is as binding as if it had been decided after hearing 
evidence and itis not permissible to go behind that 
decision and enquire whether the decision might have 
been different if evidence had been addnceed,. 
U. P.B, Re Bisuxsuan Dass v. Born NIA 








E 





„Jor declaration —Non-proprictors living in 
village on sufferance—Wajib-ul-arz recording ex- 
clusive right of proprietary body to refuse of village, 
whether binding on non-proprietors. 

The non-proprietary body of-the village of Nizam- 
abad brought a suit for a declaration that the 
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refuse and sweepings of the village were not the 
exolusive property of the defendants, the proprie. 
tary body, but that the plaintiffs had a right to dispose 
of and, if necessary, to sell the sweepings and refuse 
of their own houses: 

Held, thatas the non-proprietors lived in the village 
on sufferanoe on sites belonging to tho proprietary 
body, the provision of the wajib-ul-arz specifying that 
all refuse from their houses should be the perquisite of 
the proprietary body was not inequitable and that the 
plaintiffs were not entitled to the declaration sought 
for, Ps KARIM BAKHSH v. Autar Arr 18 P. R. 
1915; 180 P. W. R. 1915 469 
Decree for possession conditional on pay- 
ment of money—JDeocree not executed—Second suit 








whether maintainable 203 
, for land and suit for money claims, dis- 
tinction between log 


“Person holding vakalatnamah, appearance 
by—Privilege denied—Suit to declare right, main- 
tainability of 310 

—— Promissory note filed with plaint missing 

from Court records—Copy filed—Suit, if fails 30 
U— - Property attached under section 146, Crimi- 

nal Procedure Code, suit to recover possession of 

and for declaration—Limitation—Continuine wrong 

—"'Dispossession," meaning of—“Discontinuance of 

possession,” meaning of Attachment, ownership 

during Continuing injury—Suit against Magis- 
trate, if maintainable —Speciuc Relief Act (I of 

1877), 8. 42—Criminal Procedure Code (Act V of 

1898), s, 146 2 
— » remitting of—Determination of other ques. 

tions <40 
~——_ ~y right of —Criminal Procedure Code (det V 

of 1835), ss. 523, 52+, distinction between—Claim 
wnder section 523 disallowed by Magistrate—Ag- 
grieved person, right of. 

The special provisions relating to investigation 
of. claims to property mentioned in section 623 
Criminal Procedure Code, do not deprive the person 
aggrieved of any right of action. 

The distinction between acaso under section 523 
and one under section’ 524 of the Code of Criminal 
Procedure suggested by the Judges in Secretary 
of Stale for India in Council v. Vakhatsangji Meghrajji 
9 B. 668, has no substance. B, WASAPPA TIMAPPA 
BoNAGAR v. SECRETARY OF STATE, 17 Box. L. R, 979 





Suits Valuation Act (VII of 18875 
| $8.4 3 188 





— — $8 104 


Tender—iInterest— Bond payable by instalments— 
Tender of payment of overdue instalments without 
interest, whether proper. , 

Where the money due on a bond was payable by 
instalments, one of the conditions being that if three 
instalments remained in arrears, the whole money 
would become payable at once and where after three 
instalments had fallen due, the debtor tendered 
payment of the principal money of those instalments 
without the addition of the interest: 

Hold, that there was nota proper tender and the 
plaintiff was entitled to recover the interest on the 
overdne instalments Me THIRUVANNAMALAL SERVAI 
v, VARADARAJULU NAIDU 30+ 


ross - INDIAN CASES, 


Theft, See Paxan Cons, s. 379. 


Tort—Joiné tort-feasors—-Treapasser, lessee from— 

Joint liability. 

Where more persons than one are concerned in the 
commission of a wrong, the wronged person has his 
remedy against all orany one or more of them at his 
choice. Every wrong-doer is liable for the whole 
damage and it does not matter whether they acted 
as between themselves as equals orone of them as 
agent or lessee of another. 

Therefore, where a trespasser let the laud tres- 
passed upon to another person who cultivated it and 
took the produce, both are liable for damages caused 
by the trespass. Ne GOVERDHAN v. Maruti, 11 
N. L. R. 183 872 


Transfer of Property Act (IV of 
188 2)—Damdupat, rule of, if applicable to morb- 
„gages under the Act 6 








S3 604 
s.6 473 


—— $, G—Relinquishment — 
Roversionary rights —Settlement of disputed claim. — 
One Bhagga Lal died possessed of certain pro- 

perty and his daughter-in-law got possession of it. 

On the death of the daughter-in-law, ono Barati Lal 

made an application for mutation of names on the 

ground that he was the heir of Bhagga Lal. This 
application was opposed by Mohan Dei daughter of 

Bhagga Lal. The dispute resulted in execution of 

a document. by which Barati Lal for a consideration 

of Rs 5,000 and on receipt of certain immoveable 

property, abandoned his entire claim to the property 
recognizing Musammat Mohan Dei to be absolute 
owner of it: 

Heli, that the transaction was nota sale of the 
reversionary rights of Barati Lal, bub was a settlement 
of disputed claims and was not void under seotion 6 
of the Transfer of Property Act. Ar BARATI LAL v. 
Sauk Raw 18 A. L. J. 114! 919 
— — 626 (e) 604 

—- § 8 26) 

S. 52—Decree for sale by 
Ist mortgagee—Subsequent mortgage in fuvowr of 2nd 
mortgagee —Sale in execution of decree of Ist mort- 
gagee, effect of, on second mortgage—Civil Procedure 
Code (Act V of 1908), O. XXL, r. 89—Second mort- 
gagee, right of. 

A mortgaged certain land with Bin 1903. B gota 
decree for sale of the mortgaged property in 1903. 
After the decree A mortgaged the same land by way 
of second mortgage with C in 1906. In 1910 tho land 
was sold by the Court in execntion of B's decree 
and purchased by D. The surplus after paying B's 
claim was paid away to A. Subsequently C filed the 
present suit against A and D claiming to havo the 
mortgaged propérty re-sold: 

Held, (1) thas C had no remedy against the land but 
was only ontitled to a pezsonal decree and that what 
was sold at the sale in execution of the st mort- 
gagae's decree was the right, title and interest of the 
mortgagor as it existed at the time of the first 
mortgage; .- - 

(2) that the second mortgage being subsequent to the 
decree the second mortgagee had no rights other 
than those of the mortgagor through whom he claimed 
and was bound by the decree 








—— — M 
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(3) that the mortgagor's righ5 of redesminge the 
first mortgage was determined by the decree and the’ 
effect of the sale was to deprive the second mortgage 
of his security; ; 


(4) that as the second mortgagee failed to save his, 
security by paying the amount of the decreo on the . 


first mortgage into Court under Order XXI, rule 89, as 
representative of the judgment-dehtor, the mort- 
gagor, he had no remedy against the land. S: 
KaANAYARAM v. TIRITHSING, Ü S. L. R. 86 


S. 54 52 


S, 54—Sale in favour of 
minor, validity of —Contract Act (IX of 1872), s. 11. 


A sale.deed of a house executed in favour of a 
minor is a valid transaction and the minor can sue 
for possession of the same after the transaction is 
complete. A, Munni Kour v, MADAN Gopan, 13 A. 
L. J. 1084 792 























S, 55 179 


—— — 8. 58 (c)—Sale-deed— 
Price treated as continwing debi-—Property made 
security for re-payment of debt—Agreement to re. 
convey--Transaction, nature of—Conatruction of 
documents —Mortgage or sale, 4 








Where ina suit for a declaration that a certain 
apparent fale was in reality a mortgage and for 
redemption of the mortgage, it appeared that plaint- 
ifs executed a sale-deed in favour of the defend- 
ants giving them certain property in lieu of a 
total debt of Rs. 2,500 aud contemporaneously with it 
two other documents were executed, one, an Agree- 
ment by the defendants to reconvey the property to 
the plaintiffs on payment within a specified time 
of the total amount due as well as of any moneys 
the defendants may spend onthe lands, and the 
second, arent note passed by the plaintiffs to the 
detendants providing for the payment to the 
defendants annually for ten years of a rental of 
iis. 287, an amount which was made up of Rs. 62 
on account of the Government assessment and 
Rs. 22^, on account of interest on the principal 
sum of Rs: 2,500 at 9 per cent: 

Held, that, inasmuch as the apparent price of 
Rs, 2,000 was treated and regarded as a continuing 
debt between the parties and the property was made 
security for the re-payment of that debt, the deed in 
question was a deod of mortgage und the plaintiffs 
were entitled to redeem. i 3 

A mere agreementto reconvey does not necessarily 
signify that the transaction is a mortgage. Po 

: Deeds and contracts of the people .of India ought 
to be liberally construed. The form of expression, 
the literal sense, is not to be so much regarded as 
the real meaning of the parties which the transaction 
discloses. Bə KASTURCHAND LAKHMAJI V, JAKHIA 
Papia Pariz, 17 Box. L. R, 928 338 


—S. 76 (a)—'enancies 
created by mortgagee in possession, whether binding 
on mortgagor— kjeciment—-Mortgagor, right of. 








Tenancies created by a mortgagee in possession arc 
binding on the mortgagor even after'the redomption 
of the mortgage in so fur that the relationship of 
landlord and tenant continues. 
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e person, therefore, who is, in possession as a 

tenan; from year to year under a mortgagee and who 

' ‘continued in possession after the mortgage is redeemed 

by the owner, should be deemed to be a tenant from 

year to year under the owner thereafterwards instead 
of under the mortgagee. : 

Where in the deed of redemption tho mort- 
gagee assurod the mortgagor that all his (the 
mortgagee’s) rights in the mortgaged property had 
been extinguished and that thereafter the mortgagor 
(owner) was to obtain rents from the tenants who 
had been let iuto the lands by the mortgagee: 

Held, that the right of the mortgagee as the 
tenants’ lessor became transferred to the mortgagor 
and he was entitled to evict them, M. 
Tyevan v, PAZHANIAPPA Picual 18 M. L. T. 492; 2 
L. W. 1182 630 


———9 —  —-— €, 106 697 
—— — — S. TOB (b) 12 


ss. 108 (e), 106— 
Destruction of leasehold property by, fire or other 
trresiatible force—Notice to avoit lease, operation 
of-—Time, if necessary. 


A notice avoiding a lease under section 108 (e) of 
the Transfer of Property Act does not require any 
length of time for its operation. The lease becomes 
ipso facto void when the lessee serves a netice 
under section 108 (e). Section '06 of the Transfer of 
Property Act does nob apply where a lessee serves a 
notice on the lessor to avoid the lease on the 
ground of the destraction of the property by firo or 
other irresistible force. C. Damova Coat Oo. Lrp. 
v. HurMoox Marwari, 19 C. W. N. 1019 697 


—— S. TLE (g) 454 


S. E11 (g)—"Some act 
showing an intention to determine the lease,” meaning 
of —Lawyer's notice to quit, whether sufficient-—Person 
in illegal occupation — Mesne profits, liability for. 





























. ‘fhe expression "some act showing his" .lessor's) 

"intention to determine the lease," occurring in seo- 
tion 111, clause (g) of the Transfer of Property Act, 
must not be confined to an attempt at re-entry or to 
the Gling of a suit in ejectment. A Lawyer's notice 
by the lessor showing unequivocally his intention to 
determine the lease is quite sufficient. 


A person who is in illegal occupation of land with. . 


out the owner's permission or consent is liable for 
mesne profits, Mu SivARAMA AIYAR €. ALAGAPPA 
OuzrI 2 L. W.944; (1915) M. W. N. 845 211 


S. }32—Actionable claim 

—Transfer prima facie subject to equities—Trans. 

feree, liability of, to ascertain oxtent of equities 
I 








— 





Trial—Criminal Circulars of Bombay High Court, 
Circular No. 37—Ivial on holiday, if irregular— 
Right of accused to defend himself, 

A trial of an accused person on & Sunday or any 
other holiday would not necessarily make the pro- 
; ceedings invalid, but isirregular as being contrary to 
the provisions of Circular No. 37 of the Criminal 

Circulars of the Bombay High Court. 

Where, therefore, the trial of an accused was com- 
menced and practically finished on a Sunday, the 
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accused being unable to eugago a Pleader, and the 
judgment was pronougced on the following day: 

Held, (1) that there was an irregularity in pro- 
cedure which had prejudiced the accused who canld 
not be said to have had a fair opportunity to defond 
himself; 

(2) that the fact that the accused did not ask the 
Court to adjourn the case did not make any differ- 
ence, Bs. Basan Dat» v. EMPEROR, 17 Box. L. R. 
918; 16 Cr. L. J. 752 
Trust—Bills sent with direction to collect and 

remit— Fiduciary relationship 215 


Trusts Actill of 1882), s. G—Trust, declara- 
tion oj —Terme-—Misrepresentation of fact.—Contract 
executed wnder misrepresentation of fact—Liability of 
party misrepresenting—Misrepresentation of future 
intention —Registration Act (XVI of 1908), s. 17 -- 
Document promising to do some act in future, i 
requires registration. 

Where & person set apart a sum of Rs, 20,000 for 
the benefit of his nephew and the nephew's wife and 
provided that they were to enjoy the interest until 
his death or until having attained years of discretion 
they elect to separate from him and where he 
retained possession and controlof tho fund, subject 
only to the interests of his cestui que trust in it: 

Held, that there was a clear and sufficient declara. 
tion of trust within the meaning of section 6 of the 
Trusts Act and that there was no need of transferring 
possession inasmuch as the author of the trust 
was himself the trustee and the property was speci- 
fied, the intended beneficiaries were specified, and 
the purposes of the trust were specified. 

Where there was a misrepresentation of fact, the 
relations of the parties in law would have to be 
determined by assuming that the fact was as it wax 
represented to be. 

In entering into a contract or inducing another 
person to act, if one should misrepresent «a fact, 
the contract between him and the person so deceived 
Shall be based in law upon the ground that the fact 
so misrepresented must be made good by the party 
misrepresenting it. Whereas if it is merely a 
representation of future intention, it is then only a 
contract and can only be proved as a contract. 

Where, therefore, there was a representation by 
one H that one-L was the adopted son of H and 
it was upon the faith of that representation that 
the plaintiff married L and where L died after H and 
L'swidow sued for the property of H: i 

Held, that the representation should be made good 


and that, therefore, L's widow was entitled tothe / 


property. , » 2 
A document which is simply a promise to doa s 

certain act in the future or is an offerto bo com iro 

when a certain marriage takes place, does wu 


5 : L 
registration, B. LADEABAL v. NavivAuc, 17^ 08 
R. 783 Vetted 


S. 83 —" re representa- 


tive meaning of—Failure of tr after settlor’ 


death—Resulting trust in disputo eirs of settlor. 
id 














i ; tate of a 

Where the subject of dispu s ‘the estat 
deceased intestate for which »^.* ministration has 
been granted, the term ^ dl representative yor 
seotion 88 of the Trusts “ct includes the person { or 
persons beneficially itled ‘who represent the 
"interests of the dcepSed by virtue of inheritance. 


x 


ty 


ie 
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The representative by inheritaucs is to be found 
according to law atthe moment of the death of tho 
docaased, 

Where, therefore, a Hindh woman conveyed certain 
property by .a- deed of trust, anl tao trust failed 
after her daath: 

Hl that there was a rosulting trast in favour 
of tha settlor, and, therefore} the proparty descended 
to her heirs at the time of her-death, B. DWARKA- 
DAS DAMUNDAR v. Dvianxapas Samat, 17 Bow. Ml 


— s. 88 216 








U: P. Land Revenue Act (III of 190D,^ 


S.4 (L1), CIS. cà), (D), (C)--Sir; meaning 

«f. . 

A mero record of certain plots as sir in partition 
is not sufficient to bring then: under the category 
of clause (b) of section 4 (11), which requires the 
establishment of village custom, U. P, B.R, 
MURID v. KASHIA 855 


S. 4 (12)—Sale of 
proprietary rights énclüding sir by Hindu widow— 
Jis-praprietary rights not allowed—Sale declared 
null and void on suit by reversioners, effect of, on 
sir land. 

A Hindu widow alienated the property of her 
husband including sir. Three years after the sale 
she claimed ex-proprietary rights but, her claim was 
‘disallowed. On the death of the widow, the rever- 
eioners got the sale cancelled: 

Held, that the offect of tho cancellation of sale 
was that sir rights revived in favour of the rever- 
sioners. U., P. B. Ra Barat SINGH v, SHEO Sei 























SS, IH, 1b '2—Partition 
—Party required to file civil suit—Failure to file 
civil sutt—Order-—A ppeal—--Jurisdictton. 

The npplicaut applied in the Revenue Court 
against the defendant claiming partition. The 
defendant objected that the applicant’s share was 
less than what he claimed. The Collector mado an 
order under section 111 of the Land Revenuo Act, 
requiring the defendant to bring a suitin tho Civil 
Court withia three months to determine the question. 
This was not done. After the expiry of three 
months, the case again came up before the 
Collector. The defendant alleged that the decision of 
the Civil Court for partition in respect of the 
non-revenue paying property of the parties had 
settled the question. The Collector overruled this 
objection. The defendant appealed to the District 
Judge: 











Held, that no appeal lay to the District Judge, As 
“AR Prasap v. Mukanp Lat, 13 A. L. J. 1107 882 
= —— $8,112 8892 
Tunde SRTA 3 S. . 138 —Purtition of 
-e oprietary right in specifie plots, suit for, 
mantak h Tity of. 
Held, (pe i 


ss sa Holmes, S. M.),—An application to par- 
M held in an under-proprietary tenuro 


AN a 
Held, :per Cang rone pas A 
partition specific plow y yy 37" 
tenure on which no 
the Revenue Conrt. U. P n g » 
tv, Raw PRASAD PATHAR, 13 A. R TRE UR : ‘G24 
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Vendor and purchaser--véndorw right 
to demand payment ~Deed intended to operate gn 
death of vendor — Will —Construoction. | 71 


Waive h—Acquiescence 159 


Limitation Act ‘(1X of 1908), Sch. I, Art. 76— 
Instal ment bond, consent not fo sue on. faibitre to way 
instalment, if would amount to waiver, 

Waiver is consent to dispense with or forego 

something to which a person is entitled. n 
Where it was proved that demand was mado in 

three successive years in respect of three instalments 

due upon an instalment bond, but the plaintiff con- 
sented not to sue for the whole amount, as he was 
entitled to do under the bond, for default on the first 
two occasions but vefused to consent on the third: 
Held, thit this amounted to a waiver ot^ the pay- 

ment of tho two earlier instalments. d 
When tho instalment bond was executed on the 

Gth of November 1908 and provided payment of 

Rs. 10,000 by annual instalments of Rs. 400, com- 

mencing from the 30th of September 1909, and 

further that in case of dofault tho whole amount 
payable on tho bond was to fall due, and the plaintiff 
waived tho payment of the first two instalments 
as aforesaid and filed a suit for the recovery of the 

whole amount on the 12th of November 1914: 

Held, that his suit was not barred by limitation 
and it was decreed for Rs, 9,200. C. Ram UHUNDER 








BANKA ti, RAWATMULL, 19 C, W. N. 1172 672 

—7 Pre-emption--Pre.emptor protesting against 

price 199. 
Will, See Hixpv Law. 


mg construction of 


77 
c, construction of —Legagy of sie acres out or 
1940 acres, whether void for Nor dui 
rules of construction, applicability of, to Wills of 

Hindu agviciulturists - Will, uncertain, validity of. 

_ Hindu agriculturist boqueathod to ‘his father's 
sister's second son "six acros of good irrigated nanja 
lands" and died leaving behind him 1949 acros of 
land answering to that description. The legatoe died 
before he got the: bequest and his heirs sued the 
residuury legateo for possession of six acres and for 
mesne profits. The residuary legateo conténded that 
the legacy of six acres was void on account  óF 
uncertainty: ` 

Held, that the legacy was not void on account of 
uncertainty and that the iutention of the testator, ag 
gathered from the dooument, was that, in the absence 
of agreement, the lands in question should be parti- 
tioned by the Court and six acres ont of the 19-40 
acres allotted to the legatee who had a vested 
interest in them asa tenant-in-common along with 
the residuary legatee. 

Per Wallis, C. J. -English rules of construction of 
Wills are too artificial to apply to the Wills of 
Hindu agriculturists, i 

Per Brinivasa Aiyangar, JA Will is not void for 
uncertainty unless it is utterly impossible to put 
a meaning upon it Ma BHARADWAJA MUDALIAR v 
KOLANDAVELU MUDALIAR, 20 M. L, J. 717; 19 M, L. T. 


141 786 
s execution of, determination of —Compari- 
son of signature with 7 or 8 years’ previons signa- 
ture, propriety of —Finding of faet, revorsing of 

$19 
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Executor-—Deati of executar-—Heir of executor, 
Locus standi of, te enforce agreements—Letters of 
Administration —Probate. 

An heir of an executor, who has taken the Probate 
of the Will of a déeeased testator and who has 
died without administering the whole -estate, has 
no locus standi after his death to enforce on agree- 
ment entered into by him as such executor with a 
third person with a view to carry out the inten- 
tion of the testator. 

When such an executor dies, the estate of the testator 
yemains unrepresented until some one takes out 
Letters of Administration or Probate from tho Conrt. 
P, Drera Rax c, Rur Cuan, 152 P. W. R. 1915 802 
— (ift Bequest-—Interprotation 106 





———— — Legacy-—Legatee to make good what he owes 
to the estate before ne can take anything. 

A legatee is bound to make good to the estate of 
a testator what he owes to that estate beforo he 
van claim paymont of alegacy out of the same 
estate, 

Whero a fund is being distributed, a party cannot 
take anything out of the fund until he has made 
good what he owes to it, It is immaterial whether 
the amount is actually ascertained or not. If it is 
not actually ascertained, it must be ascertained in 
order that the rights of the parties muy be adjusted, 
B. HALAL v CHATURBUUJ Gopas, 37 Dow, D. R. 
985 500 
— — Residuary clanse providing for pooja, ete, - 

Fund unknown to testator when making Will, ache- 

ther governed by the Will—Release of claims agatust 

estate under mistake, whether binding. 

Where ina suit for an account of the adminis- 
tration of tho estate and for its administration under 
the orders of the Court, it appeared that the Will 
after stating tho property which tho testator intend- 
ed to dispose of and dividing it up amongst the 
various beneficiaries, provided that "the sum which 
may be left after deducting the above mentioned 
legacies and such other oxpenses, shall be utilised in 
my name without defect for pooja,” eto, but that 
at the time of making the Will, the testator did not 
know that there was a fund in Court to his credit: 

Held, that this fund did not pass under the Will of 
the deceased but went to the heirs as on an intestacy; 

(2) that a release of all his claim against the 
estate oxecuted by the plaintiff under a mutual 
mistake was not binding on him. Ma KUNTHALAMMATL 
v, BURYAPRAKASAROYA MUDALIAR, 20 M. L. J, 632; 38 
M. 1096 
— Revocation by parol— Actual destruction, whee 

ther necessary—Animus revocandi—Omission to 

make a subsequent Will, effect of —Custom —Intestate 
succession among Arains of Lahore — Brothers and 
their sona, rights of, as against widow and daughter's 

BONS, 

In cases not governed by the English Law, the 
Indian Succession Act or any other Statute specifying 
a particular method of revocation, actual destruction 
ora formal revocation is not essential to constitute 
the revocation of a Will. 

Under the Muhammadan Law a bequest may be 
revoked by expressed declaration, oral or written. 

Where, therefore, a testator expressed in a Court of 





Justice his intention of revoking a Will previously 
made: 


GENERAL INDEX—INDIAN CASES. 


WiIll—concld. 


Held, that this was a cas? of the revozation of Will 
by paroland thatthe more factthat tha testatocfail: Ato 
destroy the existing Will or omitted to make a smse- 
quent one, could not have the effect of reviviugs Will 
which had been cancelled. 

Among the drains of Lahore brothors and their vons 
ave not heirs ab intestato in the presence of the widow 
and the daughter's sons. P, Miran BAKHSH v, MEAR 
Bust, 6 P. W. R. 1916 


Withdrawal of suit--subssquent. suit —Ex- 
234. 


clusion of time 


Words and Phrases -- i 
“adhin” in road cess 529 
amount due 230 
appropriate 653 
COUrt in O. XXXIV, r. 8, proviso, Civil Pro. 

eedure Code 240 
dispossession 242 
directly or  indirectiy, some 


claim or question to, or res- 

pee a property oFUKCRmIONHE 

or value 2 
discontinuance of possession is 


dwelling house 10 
encumbrance 801 
estate 791 
failure to account for money ad- 
vanced 377 
homestead 16 
in good faith 322 
Jerayati land 852 
judgment 965 
land 
legal representative 230, 441 
means of gaming 1003 
misappropriate 653 


money aue from him to the com- 
pany 7 
munfi khairati 898 
nearest male heir 748 
on demand 335, 880 
party interested 205 
peaceable and open enjoyment 
528 
person executing the document 
person interested inthe payment 


of money 55 
place 1002 
primogeniture ; 748 
rent 852 
rules made 924 
shop 191 
sir 8 


some act showing an intention 

to dete: mine the lease 211 
successors 748 
such «ourt 643 
sufficient cause 876 
sultsforland . 581 
whose interests are Prenten y 


the sale . : 3 
without prejudice 1§2 
would have succeeded in Petion 14 

Oudh Estates. Act (I of 1869) 748 

. 
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